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PREFACE TO THE 2001 EDITION 



The 2001 Edition of the District of Columbia Official Code marks the 
eighth time that a compilation of the laws of the District of Columbia has 
been published by, or under the authority of, the government of the District 
of Columbia or that of the United States. The District of Columbia Code was 
first published in 1929; eleven years later, the Second Edition (1940) was 
published; another eleven years later, the Third Edition (1951); ten years 
later, the Fourth Edition (1961); six years later, the Fifth Edition (1967); an- 
other six years later, the Sixth Edition (1973); and 8 years later, the Seventh 
Edition (1981) was published. The time between the publication of the Sev- 
enth Edition and this Eighth Edition represents the longest period, by almost 
a decade, that the District of Columbia Code has gone unrevised in its 72 
year history. 

The District's Charter, which in 1973, established the current tripartite 
government of the District of Columbia, makes it incumbent upon the legis- 
lative branch to publish and codify every act of the Council, as the Council 
directs, upon becoming law, so that the residents of the District may have 
ready access to the laws by which they are governed. In 1973, however, the 
framers of the District's constitution could not have foreseen the incredible 
technological advances that would occur in the next 25 years nor the impact 
they would have on the Code. 

With the close of the 20th Century the world has witnessed the triumph 
of the Information Age, the rise of the World Wide Web, and the explosion of 
word processing and data storage technology. These phenomena have 
helped make the reproduction of legal text and data a fast, easy, and inex- 
pensive enterprise, giving rise to a plethora of publishing mediums, and have 
made it a relatively simple task to reproduce existing legal text, including the 
District of Columbia Code. The rapid rise of the Computer Age has allowed 
virtually anyone with an ordinary personal computer to reproduce and com- 
pile the laws of the District of Columbia. 

The laws of the District, however, are fluid, not stagnant, as they are 
amended several times each year. The quality and accuracy of publications 
not directed by the Council are beyond its control. The Council can only 
warrant the Code for which it has authorized publication. Therefore, in or- 
der to ensure that the residents of the District may distinguish between the 
compilation of District laws as produced under the direction of the elected 
officials of the District of Columbia and those of other persons, we have 
added the word "Official" to the title of the Code, Also to ensure that the 
Council never loses the right to publish its own laws, the government of the 
District of Columbia has retained the copyright to the District of Columbia 
Official Code. 
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The codified laws of the District of Columbia are created as a result of 
legislative action on the part of 13 individuals elected by the residents of the 
District of Columbia to enact the laws that govern the District, and by the 
Congress. Once the legislative process is complete, the Council, through its 
delegation of authority to its Office of the General Counsel, codifies the laws 
in the form of this Code. In the process of codification, the Office of the 
General Counsel interprets any discrepancies in the drafting of the laws us- 
ing commonly recognized rules of statutory construction. No other entity is 
authorized by law to make these determinations. As set forth by federal law 
and recognized by the Courts of the District of Columbia, this Code estab- 
lishes prima facie evidence of the laws in force in the District of Columbia. 
It is this continuity of authority, from enactment to codification to judicial 
review that gives this Code its authenticity and officiality as the content of 
the laws of the District of Columbia. 

The 2001 Edition represents a recodification of the 1981 Edition in that 
it contains a reorganization of the presentation of the laws, inclusion of 
some previously omitted legal provisions, and the omission of non-substan- 
tive extraneous provisions. The theory behind the recodification is to purify 
the organization of the Code which over many decades has seen the haphaz- 
ard mixing of original ("organic") provisions of laws throughout the Code. 
In the 2001 Edition, we have established a system of codification that fol- 
lows the legislative drafting principals established over many years in the 
Council's Office of the General Counsel. 

The recodification is not an overhaul of the Code. Although a cleanup of 
antiquated, repealed and omitted provisions is long overdue, it is not the 
province of the Office of the General Counsel to determine which laws 
should be expunged as obsolete. Such decisions should be left to a working 
group commissioned by the Council to recommend revisions to the Code. 
The Office of the General Counsel has simply separated the organic laws into 
discrete divisions and topical categories. As much as is possible, we have 
followed a rule that requires that all organic law remain intact: closely fol- 
lowing the layout of the originating act. We have retained notes to repealed 
sections to aid in legal research and preserved the numbering style that was 
first introduced in the Second Edition. Thanks to the resourcefulness of the 
publisher and the Council's Office of the General Counsel staff, we have cor- 
rected provisions of law erroneously added to, or deleted from, prior edi- 
tions. 

The Code is organized into eight Divisions of practical law: government 
organization; judicial organization; decedent estates; criminal law; business 
law; education; property; and general laws. Each division is subdivided by 
subject matter called Titles, organic laws, called Chapters and Subchapters, 
and finally, individual Sections representing the individual sections of the 



1 See 1 U.S.C. § 204(b) (1994); Sheetz v. District of Columbia, 629 A. 2d 515, 519 
(D.C. 1993). 
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PREFACE TO THE 2001 EDITION 

organic law. Occasionally, Subtitles are used to organize chapters of or- 
ganic law, Units to organize subchapters, and Parts and Subparts to orga- 
nize the additional divisions within the organic law. One important change 
that the user will notice, and hopefully appreciate, is that the District's Char- 
ter, the Home Rule Act, is codified in its entirety in one location so that the 
framework of the current District government can be readily found. We 
hope that the organization of the 2001 Edition of the District of Columbia 
Official Code will serve as a foundation for further refinement by future law 
revision commissions or their equivalent. 

The 2001 Edition has been prepared under the supervision of Benjamin 
F. Bryant, Jr., Codification Counsel, Office of the General Counsel, Council 
of the District of Columbia. 
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iW.Cropp / / Charlotte BrooKins-Hudson 

Chairman General Counsel 

Council of the District of Columbia Council of the District of Columbia 
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USER'S GUIDE 



This volume contains Chapters 33 to End of Title 22, Criminal Offenses 
and Penalties through Title 24, Prisoners and Their Treatment. The text in 
this volume is updated with laws, general and permanent in their nature, re- 
lating to or in force or finally adopted in the District of Columbia as of De- 
cember 31, 2000 (except such laws as are of application in the General and 
Permanent Laws of the United States). The organization and numbering of 
provisions in this Code constitutes the Official Code, 2001 Edition. 

All standard annotative features of West-edited statutes are continually 
updated for maximum utility. These valuable research features include: 

SESSION LAW HISTORY 

Statutory text is followed by a chronological listing of session laws that 
have enacted and amended the section. In addition, the prior codification 
feature contains citations to where the section was classified under the 1973 
and 1981 Editions of the District of Columbia Code. 

HISTORICAL AND STATUTORY NOTES 

Amendment notes have been supplied throughout the Code explaining 
legislative changes in the text together with information concerning tempo- 
rary and emergency acts, legislative history, and related provisions. Notes 
are editorially supplied to assist in understanding and interpreting the lan- 
guage contained in the Code. 

UNIFORM LAWS AND OFFICIAL COMMENTS 

Uniform laws drafted by the National Conference of Commissioners on 
Uniform State Laws that have been adopted in the District of Columbia will 
be identified by references to identical or similar provisions in Uniform 
Laws Annotated. Uniform laws tables specify other jurisdictions that have 
adopted uniform laws enacted in the District of Columbia. 

In addition, drafters' commentary created by the American Law Institute 
and National Conference of Commissioners on Uniform State Law has been 
incorporated as deemed appropriate and helpful. 

We gratefully acknowledge the American Law Institute and National 
Conference of Commissioners on Uniform State Laws for permission to re- 
produce the official comments in the District of Columbia Official Code, 
2001 Edition. 

These comments are indispensable to an understanding of the objectives 
and purposes of these uniform laws and will become increasingly important 
to the Bench and Bar in the interpretation and application of these laws to 
the specific legal problems that are sure to arise thereunder. 
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CROSS REFERENCES 

There is an obvious kinship of the various laws included in the volumes 
of the District of Columbia Official Code, 2001 Edition. To enable full re- 
search use of the interrelationship, time-saving cross references are pro- 
vided to related or qualifying constitutional and statutory provisions. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Informative articles and discussions in Law Reviews and Journals are 
brought to the attention of the user by references under this heading. Refer- 
enced publications include: 

American University Law Review 

Catholic University Law Review 

District of Columbia Law Review 

George Washington Law Review 

Howard Law Journal 

LIBRARY REFERENCES 

A special feature that will appeal to District of Columbia Code users con- 
sists of references to West's Key Numbers (<§=*) in the Atlantic and American 
Digest Systems and WESTLAW Digest topic numbers. 

These references provide access to constructions and interpretations of 
statutory law in all jurisdictions throughout the country. In addition, this 
feature contains references to American Law Reports (ALR) materials, ency- 
clopedias including American Jurisprudence (Am Jur) and Corpus Juris 
Secundum (C.J.S.), practice sets including American Jurisprudence Proof of 
Facts and American Jurisprudence Trials, and forms including American Ju- 
risprudence Legal Forms and American Jurisprudence Pleading and 
Practice Forms. 

UNITED STATES CODE ANNOTATED 

Cross references to federal laws contained in United States Code Anno- 
tated (U.S.C.A.) are also provided where deemed relevant or helpful. 

UNITED STATES SUPREME COURT REFERENCES 

This feature specially annotates pertinent references to leading relevant 
decisions of the United States Supreme Court interpretive of state statutes 
regardless of the geographical origins of the cases. 

JUDICIAL CONSTRUCTIONS OR NOTES OF DECISIONS 

The judicial constructions of the District of Columbia Official Code, 2001 
Edition, contained in the annotations in this volume have been reviewed by 
the Publisher's editorial staff. The editorial objective is to provide compre- 
hensive, relevant and authoritative annotations with minimal duplication to 
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USER'S GUIDE 

assist in understanding the application and purpose of the statutes as deter- 
mined by the courts. 

The annotations from decisions of state and federal courts construing 
District of Columbia laws close with opinions reported in: 

Atlantic Reporter, Second Series 755 A, 2d 174 

Daily Washington Law Reporter-— — *** 

Supreme Court Reporter — 120 S.Ct. 2801 

United States Reports 521 U.S. (part) 

Lawyers Edition, Second Series 147 L.Ed. 2d (part) 

Federal Reporter, Third Series 217 F.3d 860 

Federal Supplement, Second Series 103 F.Supp.2d 475 

Federal Rules Decisions 194 F.R.D. 261 

Bankruptcy Reporter 251 B.R. 173 

Federal Claims Reporter — - 47 Fed.Cl. 155 

The judicial constructions relevant to each section are grouped by sub- 
ject matter under descriptive headings or catchlines. These catchlines are 
numbered and alphabetically indexed. Since the same numbers under the 
same arrangement will be used in supplementary pocket parts and pam- 
phlets, the user will be able to readily locate the latest decisions construing a 
particular point of law. 

WESTLAW Electronic Research Guides have been inserted to facilitate 
entry into West's computer retrieval system for the latest laws and cases. All 
citations of these constructions give the full name of each case, standard re- 
porters in which the case may be found, and existing complete case history. 
Additionally, access to WESTLAW and its KeyCite service will provide the 
latest appellate case history shortly after a case has been decided. 

Judicial constructions are followed by references to the West Topics and 
Key Numbers (<©=>) to which they were classified in the Atlantic and Ameri- 
can Digest Systems. These references provide convenient guides to judicial 
decisions throughout the country involving the same legal issues. 

GENERAL INDEX 

A comprehensive alphabetical descriptive-word index and Popular Name 
Table provide multiple, detailed references to the District of Columbia Offi- 
cial Code, 2001 Edition. 

ANCILLARY RESEARCH AIDS 

Some of the other research aids appearing in this set include a list of ab- 
breviations used, tables of contents, tables of comparative and uniform laws, 
and analyses of chapters, subchapters and sections. 
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PAMPHLETS AMD POCKET PARTS 

The District of Columbia Official Code, 2001 Edition, will be kept 
up-to-date by a supplementary system of current pamphlets and cumulative 
pocket parts. This system assures the fastest possible availability of the laws 
and judicial constructions, when used with Reporter volumes, advance 
sheets and WESTLAW electronic research. 

ACKNOWLEDGMENT 

The Publisher expresses its appreciation to the Office of the General 
Counsel, the members of the judiciary, and to the practicing attorneys whose 
timely suggestions have contributed materially to the successful planning 
and development of the District of Columbia Official Code, 2001 Edition. 

THE PUBLISHER 
June, 2001 
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WESTLAW, Computer Assisted Legal Research 

WESTLAW is part of the research system provided by West Group. With 
WESTLAW, you find the same quality and integrity that you have come to ex- 
pect from West books. For the most current and comprehensive legal re- 
search, combine the strengths of West books and WESTLAW. 

WESTLAW Adds to Your Library 

Whether you wish to expand or update your research, WESTLAW can help. 
For instance, WESTLAW is the most current source for case law, including 
slip opinions and unreported decisions. In addition to case law, the online 
availability of statutes, statutory indexes, legislation, court rules and orders, 
administrative materials, looseleaf publications, texts, periodicals, news and 
business information makes WESTLAW an important asset to any library. 
Check the online WESTLAW Directory or the print WESTLAW Database Di- 
rectory for a list of available databases and services. Following is a brief de- 
scription of some of the capabilities that WESTLAW offers. 

Natural Language Searching 

You can now search most WESTLAW databases using WIN, the revolution- 
ary Natural Language search method. As an alternative to formulating a 
query using terms and connectors, WIN allows you to simply enter a descrip- 
tion of your research issue in plain English: 

What is the governments obligation to warn military 
personnel of the danger of past exposure to radiation? 

WESTLAW then retrieves the set of documents that have the highest statisti- 
cal likelihood of matching your description. 

Retrieving a Specific Document 

When you know the citation to a case or statute that is not in your library, 
use the Find service to retrieve the document on WESTLAW. Access Find 
and type a citation like the following: 

find 626 A.2d 182 
find DC ST 16-1002 

Updating Your Research 

You can use WESTLAW to update your research in many ways: 

• Retrieve cases citing a particular statute. 

® Update a state statute by accessing the Update service from the dis- 
played statute using the jump marker. 
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® Retrieve newly enacted legislation by searching in the appropriate 
legislative service database. 

• Retrieve cases not yet reported by searching in case law databases. 

• Read the latest U.S. Supreme Court opinions within an hour of their 
release. 

© Update West digests by searching with topic and key numbers. 

Determining Case History and Retrieving Citing Cases 

KeyCite: Cases and other legal materials listed in KeyCite Scope can be re- 
searched through West Groups KeyCite service on WESTLAW. Use KeyCite 
to check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 

Additional Information 

For more detailed information or assistance, contact your WESTLAW 
Account Representative or call 1-800-REF-ATTY (1-800-733-2889). 

WESTfax 

Call 1-800-562-2FAX to order full text cases by fax. Mail and overnight 
delivery also available. Cases include current history (reversed, overruled, 
etc.). Available only in U.S.A. Order subject to approval of vendor. 
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DISTRICT OF COLUMBIA OFFICIAL CODE 

2001 Edition 

DIVISION IV 

CRIMINAL LAW AND PROCEDURE 
AND PRISONERS 

TITLE 22 
CRIMINAL OFFENSES AND PENALTIES. 

Chapters 33 to 52 appear in this volume. 

SUBTITLE I. CRIMINAL OFFENSES. 

Chapter Section 

1. Abortion 22-101 

2. Adultery 22-201 

3. Arson 22-301 

4. Assault; Mayhem; Threats. . 22-401 

5. Bigamy 22-501 

6. Breaking into Devices Designed to Receive Currency 22-601 

7. Bribery; Obstructing Justice; Corrupt Influence 22-701 

8. Burglary 22-801 

9. Commercial Counterfeiting 22-901 

10. Cruelty to Animals 22-1001 

11. Cruelty to Children 22-1101 

12. Debt Adjusting 22-1201 

13. Disturbances of the Public Peace 22-1301 

14. False Pretenses; False Personation 22-1401 

15. Forgery; Frauds 22-1501 

16. Fornication 22-1601 

17. Gambling . ... . 22-1701 

18. General Offenses. 22-1801 

19. Incest 22-1901 

20. Kidnapping 22-2001 

21. Murder; Manslaughter. 22-2101 

22. Obscenity 22-2201 

23. Panhandling 22-2301 

24. Perjury; Related Offenses 22-2401 

25. Possession of Implements of Crime 22-2501 

26. Prison Breach; Misprisons 22-2601 

27. Prostitution; Pandering 22-2701 

28. Robbery 22-2801 

29. Sale of Unwholesome Food ...... . ... 22-2901 

30. Sexual Abuse 22-3001 

31. Sexual Performance Using Minors 22-3 101 

32. Theft; Fraud; Stolen Property; Forgery; and Extortion 22-3201 

33. Trespass; Injuries to Property 22-3301 

34. Use of "District of Columbia" by Certain Persons . . 22-340 1 

35. Vagrancy 22-3501 
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CRIMINAL OFFENSES 

Chapter Section 

SUBTITLE II. ENHANCED PENALTIES. 

36. Crimes Committed Against Senior Citizens. . 22-3601 

37. Bias-Related Crime 22-3701 

SUBTITLE III. SEX OFFENDERS. 

38. Sexual Psychopaths 22-3801 

39. HIV Testing of Certain Criminal Offenders 22-3901 

40. Sex Offender Registration 22-4001 

41. Sex Offender Registration. [Repealed] 22-4101 

SUBTITLE IV. PREVENTION, SOLUTION, AND PUNISHMENT OF CRIMES. 

42. National Institute of Justice Appropriations 22-4201 

SUBTITLE V. HARBOR, GAME AND FISH LAWS. 

43. Game and Fish Laws. 22-4301 

44. Harbor Regulations. 22-4401 

SUBTITLE VI. REGULATION AND POSSESSION OF WEAPONS. 

45. Weapons and Possession of Weapons 22-4501 

SUBTITLE VII. REPEALED PROVISIONS. 

46. Embezzlement. [Repealed] 22-4601 

47. Larceny; Receiving Stolen Goods. [Repealed] ... 22-4701 

48. Rape. [Repealed] 22-4801 

49. Seduction. [Repealed] . . 22-4901 

50. Warehouse Receipts. [Repealed] . 22-5001 

51. Libel; Blackmail; Extortion; Threats. [Repealed] ........ 22-5101 

52. Miscellaneous Provisions. [Repealed] 22-5201 
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DERIVATION TABLE 

Showing where provisions of Title 22 of the District of Columbia Official 
Code, 2001 Edition, were formerly located in the District of Columbia Code, 
1981 Edition. 

2001 Edition 1981 Edition 2001 Edition 1981 Edition 

22-101 22-201 22-1201 22-3426 

22-201 . ... 22-301 22-1301 22-1101 

22-301 22-401 22-1302 22-1102 

22-302 22-402 22-1303 22-1 103 

22-303 22-403 22-1304 22-1 104 

22-304 22-404 22-1305, 22-1306 22-1 105, 22-1 106 

22-401 22-501 22-1 307 22-1 107 

22-402 22-502 22-1308 22-1 108 

22-403 22-503 22-1309 22-1 109 

22-404 22-504 22-1310 22-1 1 10 

22-404.01 22-504. 1 22-13 1 1 . . . ; 22-1 1 1 1 

22-405 22-505 22-1312 22-1 1 12 

22-406 22-506 22-1313 22-1113 

22-407 22-507 22-1314 22-1 114 

22-408 . . . . 22-508 22-1314.01 22-1 1 14.1 

22-501 22-601 22-1314.02 22-1114.2 

22-601 22-3427 22-1315 22-1 1 15 

22-701 22-1316 22-1116 

to 22-1317 22-1117 

22-703 . 22-701 to 22-703 22-1318 22-1 1 18 

22-704 22-704 22-1319 22-1 1 19 

22-71 1 22-71 1 22-1320 22-1 120 

22-712 22-712 22-1321 22-1121 

22-713 22-713 22-1322 22-1 122 

22-721 22-721 22-1323 22-1 123 

22-722 22-722 22-1401 22-1301 

22-723 22-723 22-1402 22-1302 

22-801 22-1801 22-1403 22-1303 

22-901 22-751 22-1404 22-1304 

22-902 22-752 22-1405. 22-1305 

22-1001 22-801 22-1406 22-1306 

22-1002 22-802 22-1407 

22-1003 22-803 to 

22-1 004 22-804 22-1 408 22-1 307 to 22-1 308 

22-1005 22-805 22-1501 22-1401 

22-1006 22-806 22-1502 22-1402 

22-1007 22-807 22-1503 22-1403 

22-1008 , 22-808 22-1504, 22-1505 22-1404, 22-1405 

22-1009 22-809 22-1506 22-1406 

22-1010 22-810 22-1507 

22-1011 22-811 to 

22-1012 22-812 22-1509 22-1407 to 22-1409 

22-1013 22-813 22-1510 22-1410 

22-1014 22-814 22-1511 22-1411 

22-1101 22-901 22-1512 22-1412 

22-1.102 22-902 22-1513 22-1413 

22-1 103 22-1514 22-1414 

to 22-1601 22-1001 

22-1 106 22-903 to 22-906 22-1602 22-1002 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

22-1701 22-1501 22-2701.01 22-2701.1 

22-1 702 22-1502 22-2702 22-2702 

22-1 703 22-1503 22-2703 22-2703 

22-1704 22-1504 22-2704 22-2704 

22-1705 22-1505 22-2705 22-2705 

22-1706 22-1506 22-2706 22-2706 

22-1707 22-1507 22-2707 22-2707 

22-1708 . . 22-1508 22-2708 22-2708 

22-1709 22-1509 22-2709 22-2709 

22-1710 22-1510 22-2710 22-2710 

22-1711 22-1511 22-2711 22-2711 

22-1712.. . . 22-1512 22-2712 22-2712 

22-1713 22-15 13 22-2713 22-2713 

22-1714 22-1514 22-2714 22-2714 

22-1715 22-1515 22-2715 22-271 5 

22-1716 22-1516 22-2716 22-2716 

22-1717 22-1517 22-2717 22-2717 

22-1718 .22-1518 22-2718 22-2718 

22-1801 22-101 22-2719 22-2719 

22-1802 22-102 22-2720 22-2720 

22-1803 22-103 22-2721 22-2721 

22-1804 22-104 22-2722 22-2722 

22-1804a 22-104a 22-2723 22-2723 

22-1805 22-105 22-2801 22-2901 

22-1805a 22-105a 22-2802 22-2902 

22-1806 22-106 22-2803 22-2903 

22-1807 22-107 22-2901 22-3416 

22-1808 22-108 22-2902 22-3417 

22-1809 22-109 22-2903 22-3418 

22-1810 22-2307 22-2904 22-3419 

22-1901 22-1901 22-2905 22-3420 

22-2001 22-2101 22-2906 22-3421 

22-2101 22-2401 22-2907 22-3422 

22-2102 22-2402 22-3001 22-4101 

22-2103 22-2403 22-3002 22-4102 

22-2104 22-2404 22-3003 22-4103 

22-2104.01 22-2404.1 22-3004 22-4104 

22-2105 22-2405 22-3005 . . 22-4105 

22-2106 22-2406 22-3006 22-4106 

22-2201 20-2001 22-3007 22-4107 

22-2301 22-331 1 22-3008 22-4108 

22-2302 22-3312 22-3009 22-4109 

22-2303 22-3313 22-3010 22-4110 

22-2304 22-3314 22-3011 22-4111 

22-2305 . 22-3315 22-3012 22-41 12 

22-2306 22-3316 22-3013 22-4113 

22-2401 22-2501 22-3014 22-41 14 

22-2402 22-251 1 22-3015 22-4115 

22-2403 22-25 1 2 22-3016 22-41 16 

22-2404 22-2513 22-3017 22-41 17 

22-2405 22-2514 22-3018 22-41 18 

22-2501 22-3601 22-3019 22-41 19 

22-2601 22-2601 22-3020 22-4120 

22-2602 22-2602 22-3021 22-4121 

22-2603 22-2603 22-3022 . 22-4122 

22-2701 22-2701 22-3023 22-4123 
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2001 Edition 1981 Edition 

22-3024 22-4124 

22-3101 .22-2011 

22-3102 22-2012 

22-3103 22-2013 

22-3104 22-2014 

22-3201 -...,22-3801 

22-3202 22-3802 

22-3203 22-3803 

22-3211 22-3811 

22-3212 22-3812 

22-3213 ...22-3813. 

22-3214 22-3814 

22-3214.01 22-3814.1 

22-3214.02 22-3814.2 

22-3215 22-3815 

22-3216 22-3816 

22-3221 22-3821 

22-3222 22-3822 

22-3223 22-3823 

22-3224 ,.22-3824 

22-3225.01 22-3825.1 

22-3225.02 . 22-3825.2 

22-3225.03 22-3825.3 

22-3225.04 22-3825.4 

22-3225.05 22-3825.5 

22-3225.06 22-3825.6 

22-3225.07 22-3825.7 

22-3225.08 22-3825.8 

22-3225.09 22-3825.9 

22-3225.10 22-3825.10 

22-3231 22-3831 

22-3232 22-3832 

22-3241 22-3841 

22-3242 22-3842 

22-3251 22-3851 

22-3252 22-3852 

22-3301 22-3101 

22-3302 22-3102 

22-3303 22-3103 

22-3304 22-3104 

22-3305 22-3105 

22-3306 22-3106 

22-3307 22-3107 

22-3308 ...22-3108 

22-3309 22-3109 

22-3310 22-3110 

22-3311 22-3111 

22-3312 22-3112 

22-3312.01 22-3112.1 

22-3312.02 22-3112.2 

22-3312.03 22-3112.3 

22-3312.04 22-3112.4 

22-3313 22-3113 

22-3314 22-3114 



2001 Edition 1981 Edition 

22-3315 
to 

22-3317 22-3115 to 22-3117 

22-3318 22-3118 

22-3319 22-3119 

22-3320 22-3120 

22-3321 22-3121 

22-3322 22-3122 

22-3401 22-3423 

22-3402 22-3424 

22-3403 22-3425 

22-3501 '....22-3301 

22-3502 22-3302 

22-3503 22-3303 

22-3504 22-3304 

22-3505 22-3305 

22-3506 22-3306 

22-3601 . 22-3901 

22-3602 22-3902 

22-3701 22-4001 

22-3702 22-4002 

22-3703 22-4003 

22-3704 -.. 22-4004 

22-3801 22-3501 

22-3802 22-3502 

22-3803 22-3503 

22-3804 22-3504 

22-3805 22-3505 

22-3806 22-3506 

22-3807 22-3507 

22-3808 22-3508 

22-3809 22-3509 

22-3810 22-3510 

22-3811 22-3511 

22-3901 24-491 

22-3902 24-492 

22-3903 24-493 

22-4001 

22-4002 

22-4003. 

22-4004 

22-4005 

22-4006 

22-4007 

22-4008 

22-4009 

22-4010 

22-4011 

22-4012 

22-4013 

22-4014 

22-4015 

22-4016 

22-4017 

22-4101 24-1101 

22-4102 24-1102 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

22-4103 24-1103 22-4504 22-3204 

22-4104 24-1104 22-4505 22-3205 

22-4105 24-1 105 22-4506 22-3206 

22-4106 24-1 106 22-4507 22-3207 

22-4107 24-1 107 22-4508 22-3208 

22-4108 . . 24-1108 22-4509 22-3209 

22-4109 24-1 109 22-4510 22-3210 

22-4110 24-1110 22 _ 4511 22 _ 32U 

22 -4in 24-iin 22 _ 4512 22 ^ 3212 

22-41 12 24-1 112 22 _ 45n 22-3213 

22-41 13 24-1 113 zz H31 ^ 



22-4114 24-1114 

22-4115 24-1115 

22-4116.. 24-1116 

22-4117 24-1117 

22-4201 22-4201 ^ _ ft . 

22-4301 22 - o 4601 

22*306 22-1601 to 22-1606 ?M611 22-1201 to 22-121 1 



22-4514 22-3214 

22-4515 22-3215 

22-4515a 22-3215a 

22-4516 22-3216 

22-4517 22-3217 



22-4307 22-1607 



22-4701 



22-4308 to 

to 22-4708 22-2201 to 22-2208 

22-4327 22-1608 to 22-1627 22-4801 22-2801 

22 _ 4328 22-1628 22-4901, 22-4902 22-3001, 22-3002 

22-4329 22-1629 22-5001 

22-4330 22-1630 to 

22 _ 4331 22-1631 22-5006 22-3701 to 22-3706 

22-4332 '.'...'....../../......./.. 22-1632 22-5101 

22-4333 22-1633 to 

22-4401 22-1701 22-5106 22-2301 to 22-2306 

22-4402 22-1702 22-5201 22-3401 

22-4403 22-1 703 22-5202, 22-5203 22-3402, 22-3403 

22-4404 22-1 703a 22-5204 to 22-5206 22-3404 to 22-3406 

22-4501 22-3201 22-5207, 22-5208 22-3407, 22-3408 

22-4502 22-3202 22-5209 to 22-5213 22-3409 to 22-3413 

22-4502.01 22-3202.1 22-5214 . . 22-3414 

22-4503 22-3203 22-5215 22-3415 



SUBTITLE I 

CRIMINAL OFFENSES. 

Chapter 33 

Trespass,- Injuries to Property. 

Section 

22-3301. Forcible entry and detainer. 

22-3302. Unlawful entry on property. 

22-3303. Grave robbery; buying or selling dead bodies. 

22-3304. Depredation of fixtures in houses. 

22-3305. Placing explosives with intent to destroy or injure property. 

22-3306. Defacing books, manuscripts, publications, or works of art. 

22-3307. Destroying or defacing public records. 

22-3308. Cutting down or destroying things growing on or attached to the land of 

another. 

22-3309. Destroying boundary markers. 

22-3310. Destroying trees or protections thereof on public grounds; fastening 

horses thereto. 

22-3311. Disorderly conduct in public buildings or grounds; injury to or destruc- 

tion of United States property. 

22-3312. Destroying or defacing buildings, statues, or monuments. [Repealed] 

22-3312.01. Defacing public or private property. 

22-3312.02. Defacing or burning cross or religious symbol; display of certain em- 
blems. 

22-3312.03. Wearing hoods or masks. 

22-3312.04. Penalties for violation of §§ 22-3312.01 to 22-3312.03. 

22-3313. Destroying or defacing building material for streets. 

22-3314. Destroying cemetery railing or tomb. 

22-3315 to 22-3317. Offenses against property of electric lighting, heating, or power 

companies; tapping gas pipes; tapping or injuring water pipes; tampering with water 

meters. [Repealed] 

22-3318. Malicious pollution of water. 

22-3319. Placing obstructions on or displacement of railway tracks. 

22-3320. Obstructing public road; removing milestones. 

22-3321. Obstructing public highway. 

22-3322. Fines under § 22-3321 to be collected in name of United States. 

§ 22— 3301 • Forcible entry and detainer. 

Whoever shall forcibly enter upon any premises, or, having entered without 
force, shall unlawfully detain the same by force against any person previously 
in the peaceable possession of the same and claiming right thereto, shall be 
punished by imprisonment for not more than 1 year or a fine of not more than 
$100, or both. 

(Mar. 3, 1901, 31 Stat. 1327, ch. 854, § 851.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 22-3101. 
1973 Ed., § 22-3101. 



§22-3301 
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Key Numbers 

Forcible Entry and Detainer <S^49 to 59. 
Westlaw Key Number Searches: 179k49 to 
179k59. 



Library References 

Encyclopedias 

CJ.S. Forcible Entry and Detainer §§ 110 to 



116, 120, 122. 



Notes of Decisions 



Indictment and information 2 
Instructions 3 

Nature and elements of offenses 1 
Weight and sufficiency of evidence 4 



1 . Nature and elements of offenses 

While burglary does not include element of 
breaking or force, offense of forcible entry does. 
D.C.C.E. § 22-3101. U. S. v. Melton, C.A.D.C. 
1973, 491 F.2d 45, 160 U.S.App.D.C. 252. Bur- 
glary <&=» 9(.5) 

Statutory remedy is, as a rule, merely cumula- 
tive and does not abolish existing common-law 
remedy unless so declared in express terms or 
by necessary implication. D.C.C.E. §§ 16-1501, 
22-3101, 45-910. Mendes v. Johnson, 1978, 
389A.2d781. Action e^ 35 

2. Indictment and information 

Whether unlawful entry is lesser included of- 
fense with respect to any particular crime that 
is charged depends not solely upon comparison 
of statutory requirements for respective crimes 
but also upon analysis of facts of offense as 
charged in each indictment and as proved at 
trial. D.C.C.E. §§ 22-502, 22-1 801 (a, b), 
22-2901, 22-3101, 22-3202. U. S. v. Kearney, 



C.A.D.C. 1974, 498 F.2d 61, 162 U.S.App.D.C. 
110. Indictment And Information <£=> 191 (.5) 

3. Instructions 

District court in housebreaking prosecution 
did not err in refusing instruction on lesser 
offenses, where request was not made until con- 
clusion of charge and did not specify any partic- 
ular offenses or show their inclusion within 
offense charged. Fed. Rules Crim.Proc. rules 
30, 31(c), 18 U.S.C.A.; D.C.Code 1961, 
§§ 22-1801, 22-3101, 22-3102. Britton v. U. 
S., C.A.D.C. 1962, 301 F.2d 531, 112 U.S.App. 
D.C. 207. Criminal Law <^> 826, 827 

4. Weight and sufficiency of evidence 

Evidence was insufficient to sustain defen- 
dant's conviction for unlawful entry, namely 
violating order barring him from apartment 
complex; barred individual was not precluded 
from coming to premises for legitimate reason, 
such as visiting tenant, and prosecution present- 
ed no evidence as to whether persons with 
whom defendant was associating were residents 
of complex and, if so, whether he was their 
guest. D.C.Code 1981, § 22-3102. Bean v. 
U.S., 1998, 709 A.2d 85. Trespass <3=» 81 



§ 22-3302. Unlawful entry on property. 

Any person who, without lawful authority, shall enter, or attempt to enter, 
any public or private dwelling, building, or other property, or part of such 
dwelling, building, or other property, against the will of the lawful occupant or 
of the person lawfully in charge thereof, or being therein or thereon, without 
lawful authority to remain therein or thereon shall refuse to quit the same on 
the demand of the lawful occupant, or of the person lawfully in charge thereof, 
shall be deemed guilty of a misdemeanor, and on conviction thereof shall be 
punished by a fine not exceeding $100 or imprisonment in the Jail for not more 
than 6 months, or both, in the discretion of the court. 

(Mar. 3, 1901, 31 Stat. 1324, ch. 854, § 824; Mar. 4, 1935, 49 Stat. 37, ch. 23; July 17, 
1952, 66 Stat. 766, ch. 941, § 1.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 22-3102. 
1973 Ed., § 22-3102. 



TRESPASS; INJURIES TO PROPERTY 

Cross References 

Burglary, see § 22-801. 
Section References 

This section is referred to in § 23-581 . 
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Note 1 



Library References 



Key Numbers 
Trespass <S=>76, 91. 
Westlaw Key Number Searches: 
386k91. 



386k76; 



ALR Library 

What Constitutes Crime Involving "dishones- 
ty Or False Statement" Under Rule 



609(A)(2) Of Uniform Rules Of Evidence Or 
Similar State Rule — crimes Involving Vio- 
lence Or Potential For Violence, 83 A.L.R. 

5th 277. 

Encyclopedias 

48 Am. Jur. 2d Labor and Labor Relations 

§ 740. 
C.J.S. Trespass §§ 140, 165. 



United States Code Annotated 

Public lands, trespass, damage to, and removal of property, federal crimes and offenses, see \i 
U.S.C.A. § 1851 etseq. 



Notes of Decisions 



28 



Admissibility of evidence 
Arrest 20 

Assembly and petition of government, constitu- 
tional rights 12 
Belief that entry is permitted, nature and ele- 
ments of offense 8 
Common law 4 
Constitutional rights 11-14 

In general 11 

Assembly and petition of government 12 

Due process of law 1 4 

Use of streets and public places 1 3 
Construction and application 2 
Construction with other laws 3 
Defenses, generally 22 
Demand to quit premises, nature and elements 

of offense 9 
Due process of law, constitutional rights 14 
Entry without lawful authority, nature and ele- 
ments of offense 7 
Examination of witnesses 27 
False arrest and false imprisonment actions 

16 
Guilty plea 25 

Indictment and information 24 
Injunctions and other remedies 17 
Instructions 31 

Intent, nature and elements of offense 6 
Jurisdiction 18 
Mature and elements of offense 5-10 

In general 5 

Belief that entry is permitted 8 

Demand to quit premises 9 

Entry without lawful authority 7 

Intent 6 

Warning or notice 10 
Parties and standing 19 
Presumptions and burden of proof 29 



30 



23 



Questions of law and fact 

Review 35 

Right to and conduct of counsel 

Right to trial by jury 26 

Searches and seizures 2 1 

Sentence and punishment 34 

Unlawful assembly 15 

Use of streets and public places, constitutional 
rights 13 

Validity 1 

Verdict 33 

Warning or notice, nature and elements of of- 
fense 10 

Weight and sufficiency of evidence 32 



1. Validity 

Reviewing court was not concerned with ap- 
plication of statute to general public and could 
properly decide, on contention of vagueness, 
only whether application of unlawful entry stat- 
ute to defendants under facts of case was consti- 
tutional. U.S.C.A.Const.Amend. 1; D.C.Code 
1973, § 22-3102. Smith v. U. S., 1982, 445 
A.2d 961. Constitutional Law ©^ 45 

Unlawful entry statute is not impermissibly 
vague and does not contravene principles of due 
process on theory that it fails to prescribe ascer- 
tainable standard for enforcement, and thereby 
vests unfettered discretion in law enforcement 
officials, or that it fails to adequately apprise 
potential offenders of precise nature of conduct 
proscribed. U.S.C.A. Const. Amends. 1, 5; 
D.C.C.E. § 22-3102. Leiss v. U. S., 1976, 364 
A. 2d 803, certiorari denied 97 S.Ct. 1654, 430 
U.S. 970, 52 L.Ed.2d 362. Constitutional Law 
<&* 258(3.1); Criminal Law <£=> 13.1(2.5); Tres- 
pass <&=> 11 
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Note 2 

2. Construction and application 

Metropolitan Area Transit Authority property 
is considered "public property," for purposes of 
unlawful entry statute. D.C.Code 1981, 
§ 22-3102. U.S. v. Powell, 1989, 563 A.2d 
1086. Trespass 0=> 78 

Unique nature of grounds of executive man- 
sion justifies more stringent regulation of con- 
duct within White House complex than would 
be tolerated on most other government proper- 
ties. U.S.C.A.Const.Amend. 1; D.C.Code 1973, 
§ 22-3102. Smith v. U. S., 1982, 445 A.2d 961. 
United States <3=> 57 

Where particular defendant acted in concert 
with four other persons who were lying on patio 
of tour area on White House premises, lying in 
puddles of ashes and water, unlawful entry stat- 
ute was properly invoked, in view of ample 
opportunity for defendants otherwise to convey 
their opinions. U.S.C.A.Const.Amend. 1; 3 
U.S.C.A. § 202; 18 U.S.C.A. § 3056; D.C.Code 
1973, § 22-3102. Smith v. U. S., 1982, 445 
A.2d 961. Trespass <3=> 12 

Conviction for unlawful entry could be based 
on man's presence in ladies' bathroom. 
D.C.C.E. § 22-3102. Hockaday v. U. S., 1976, 
359A.2dl46. Trespass &* 79 

The District of Columbia unlawful entry stat- 
ute applies to all public buildings, i.e., govern- 
ment buildings in the District of Columbia, in- 
cluding the White House or Executive Mansion. 
D.C.Code 1961, § 22-3102. Whittlesey v. U. S. 
(App. 1966) 221 A. 2d 86. District Of Columbia 
<3=*20 

3. Construction with other laws 

Blockading of premises on which abortions 
were performed would violate District of Co- 
lumbia laws proscribing trespass and public 
nuisance. D.C.Code 1981, § 22-3102. NOW v. 
Operation Rescue, 1989, 726 F.Supp. 300. Nui- 
sance <3^ 61; Trespass <3=^ 79 

Statutory requirement that a restaurant must 
serve any quiet or orderly person does not pre- 
vent a restaurant from having reasonable re- 
quirements as to dress of its customers, such as 
a requirement that all male customers wear 
coats and ties or that all customers wear shoes. 
D.C.C.E. §§ 22-3102, 47-2902. Feldt v. Mar- 
riott Corp., 1974, 322 A.2d 913. Civil Rights &=> 
120 

Conduct of defendants charged with unlawful 
entry in refusing to quit steps of United States 
capitol after being ordered to do so by chief of 
capito] police and in reading names of Vietnam 
war dead in ordinary speaking voice did not 
come within prohibition of Capitol Grounds 
statute as interpreted. D.C.C.E. §§ 9-118 et 
seq., 9-124, 22-3102; 40 U.S.C.A. §§ 193a, 
193g. U. S. v. Nicholson (App. 1970) 263 A.2d 
56. District Of Columbia <&* 20 
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The District of Columbia statute providing 
that provisions of several laws and regulations 
within District of Columbia for protection of 
public or private property and preservation of 
peace and order are extended to all public 
buildings and public grounds belonging to Unit- 
ed States within District of Columbia assimilat- 
ed subsequently enacted District of Columbia 
unlawful entry statute, if such assimilation were 
necessary. D.C.Code 1961, §§ 4-120, 22-3102. 
Whittlesey v. U. S. (App. 1966) 221 A.2d 86. 
District Of Columbia ©=> 23 

4. Common law 

In the absence of constitutional or statutory 
rights, common-law rule that restaurant owner 
has right to arbitrarily refuse service to any 
guest still controls. D.C.C.E. §§ 22-3102, 
47-2902. Feldt v. Marriott Corp., 1974, 322 
A.2d 913. Civil Rights <^ 120 

Statute proscribing unauthorized entry is not 
mere intent to restate common law of criminal 
trespass; statute punishes one who, without 
lawful authority, enters premises against will of 
lawful occupant. D.C.Code 1961, § 22-3102. 
Bowman v. U. S. (App. 1965) 212 A.2d 610. 
Trespass ©=» 79 

5. Nature and elements of offense — In general 

Neither the unlawful entry statute nor the 
forcible entry statute engrafts any additional 
elements on first-degree burglary statute of the 
District of Columbia; unlawful entry statute 
does not purport to amend burglary statutes 
and does not do so by operation of law, express- 
ly or impliedly, nor do requirements of unlawful 
entry statute constitute additional elements of 
every second-degree burglary. D.C.C.E. 
§§ 22-1801(a, b), 22-3102. U. S. v. Kearney, 
C.A.D.C.1974, 498 F.2d 61, 162 U.S.App.D.C. 
110. Burglary^ 2, 10 

One does not have to enter a building com- 
pletely for conviction of crime of unlawful entry. 
Roane v. U. S., 1981, 432 A.2d 1218. Trespass 
<3=>79 

Arrangement whereby defendant was occupy- 
ing his girlfriend's apartment rent free, and at 
her indulgence, did not constitute "tenancy by 
sufferance/' so as to preclude his conviction for 
unlawful entry in such apartment. D.C.C.E. 
§§ 22-3102, 45-820. Jackson v. U. S., 1976, 
357 A.2d 409. Trespass &* 79 

Under the lease, tenants was the "lawful oc- 
cupant" and the person "lawfully in charge of 
the premises" in question within the meaning of 
the statute and she was entitled to ask the police 
to remove from the corridor people deliberately 
blocking ingress to her clinic. Even if others 
could also demand that individuals leave the 
property, or might countermand tenant's order, 
this does not detract from her position as the 
person in charge of the premises in their ab- 
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sence. United States v. O'Keith, 116 WLR 1233 
(Super. Ct. 1988). 

6. Intent, nature and elements of offense 

Element that distinguishes burglary from un- 
lawful entry is the intent to commit crime once 
unlawful entry has been accomplished. 
D.C.C.E. §§22-1801, 22-3102. U. S. v. Melton, 
C.A.D.C.1973, 491 F.2d 45, 160 U.S.App.D.C. 
252. Burglary @=> 3 

While in some circumstances elements of un- 
lawful entry are comprehended within those of 
housebreaking; latter requires also finding of 
larcenous intent. D.C.Code 1961, §§ 22-1801, 
22-3102. Stewart v. U. S., C.A.D.C.1963, 324 
F.2d443, 116U.S.App.D.C. 411. Burglary ®=> 3 

Intent necessary to sustain conviction for un- 
lawful entry is only defendant's general intent to 
be on premises contrary to will of lawful owner; 
evidence rebutting a further intent to commit an 
unlawful act goes beyond scope of charged of- 
fense. D.C.Code 1981, § 22-3102. Artisst v. 
U.S., '1 989, 554 A.2d 327. Trespass <^> 76 

Validity of defendant's explanation that he 
entered university residence hall to inquire 
about purchasing soccer equipment from one of 
residents was irrelevant to question of intent 
necessary to sustain conviction for unlawful en- 
try. D.C.Code 1981, § 22-3102. Artisst v. 
U.S., 1989, 554 A.2d 327. Trespass e^ 76 

Offense of unlawful entry is distinguished 
from burglary because unlawful entry does not 
require intent to commit particular crime. 
Williams v. U.S., 1988, 549 A.2d 328. Trespass 
©=>76 

Offense of unlawful entry is committed when 
person invades property without lawful authori- 
ty and against will of occupant; there need be 
no showing of intent to commit particular crime 
inside. D.C.Code 1981, § 22-3102. Shelton v. 
U.S., 1986, 505 A.2d 767. Trespass <£=> 79 

Where person enters a place with a good 
purpose and with a bona fide belief of the right 
to enter, he lacks the element of criminal intent 
required by statute and is not guilty of unlawful 
entry. D.C.C.E. § 22-3102. Smith v. U. S., 
1971,281 A.2d 438. Burglary <^> 3 

7. Entry without lawful authority, nature 

and elements of offense 

Entry without lawful authority is requisite 
element of offense of unlawful entry. D.C.C.E. 
§ 22-3102. Jones v. U. S., 1971, 282 A.2d 561. 
Burglar}' <$=> 2 

In a prosecution for unlawfully entering a 
private dwelling against the will and without 
consent or authority of lawful occupant, one of 
essential elements is whether entry was against 
will of one who was lawful occupant. D.C.Code 
1951, §§ ll-776(b), 22-3102. Moore v. U.S. 
(Cr.App. 1957) 136 A.2d 868. Trespass <^ 76 
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8. Belief that entry is permitted, nature 

and elements of offense 

Person who enters building for good purpose 
and with bona fide belief of his right to enter is 
not guilty of an unlawful entry in violation of 
District of Columbia statute. D.C.C.E. 
§ 22-3102. McGloin v. U. S. (App. 1967) 232 
A. 2d 90. Trespass <5=> 79 

9. Demand to quit premises, nature and 

elements of offense 

Absent constitutional or statutory right to re- 
main, person lawfully on premises of commer- 
cial establishment is guilty of unlawful entry if 
he refuses to leave premises after demand by 
person lawfully in charge. Safeway Stores, Inc. 
v. Kelly, 1982, 448 A.2d 856. Trespass ®=» 13 

Under District of Columbia unlawful entry 
statute, person may be lawfully in charge even 
though there are other persons who could, if 
they choose to do so, countermand or override 
his authority, and, with respect to given premis- 
es, there may be more than one person who has 
authority to order removal. D.C.Code 1973, 
§ 22-3102. Smith v. U.S., 1982, 445 A.2d 961. 
Trespass @=> 1 2 

Under District of Columbia unlawful entry 
statute, senior secret service officer on scene at 
White House is empowered as lawful occupant 
to demand that appellants quit White House 
grounds. D.C.Code 1973, § 22-3102. Smith v. 
U. S., 1982, 445 A.2d 961. Trespass <^ 12 

Under District of Columbia unlawful entry- 
statute making it a misdemeanor offense for any 
person, without lawful authority, to enter a pub- 
lic building against will of lawful occupant or of 
person lawfully in charge thereof, one who was 
commanding officer of White House police and 
who was responsible for security of building 
had authority to order defendants to leave when 
they violated the regulations respecting visitors 
at the White House. D.C.Code 1961, 
§ 22-3102. Whittlesey v. U. S. (App. 1966) 221 
A.2d 86. District Of Columbia <&* 20 

The unlawful entry statute permits a person 
lawfully in charge of premises to act through an 
agent, including the police, in demanding that 
unlawful occupants leave. United States v. 
O'Keith, 116 WLR 1233 (Super. Ct. 1988). 

10. Warning or notice, nature and ele- 
ments of offense 

Evidence was insufficient to sustain defen- 
dant's conviction for unlawful entry, namely 
violating order barring him from apartment 
complex; barred individual was not precluded 
from coming to premises for legitimate reason, 
such as visiting tenant, and prosecution present- 
ed no evidence as to whether persons with 
whom defendant was associating were residents 
of complex and, if so, whether he was their 
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guest. D.C.Code 1981, § 22-3102. Bean v. 
U.S., 1998, 709 A.2d 85. Trespass <®=> 81 

Since defendant's arrest for demonstrating in 
the United States Capitol Building was not val- 
id, he could not be convicted for unlawful entry 
oi the Capitol when he refused to leave when 
ordered to do so by officer. U.S.C.A. Const. 
Amend. 1; D.C.Code 1981, § 22-3102. Hasty 
v. U.S., 1995, 669 A.2d 127. Trespass @=> 81 

Defendants who refused to leave mosque after 
disturbance disrupted service did not have rea- 
sonable belief in their right to remain, and thus 
government could establish requisite intent to 
commit crime of unlawful entry; defendants 
asserted religious, rather than legal right, to 
remain, and defendants acknowledged "true" 
owners of center and that, person disturbing 
service may validly be requested to leave mos- 
que. D.C.Code 1981, §22-3102. Darab v. 
U.S., 1993, 623 A.2d 127. Trespass <s=> 81 

For an unlawful entry conviction when public 
property is involved, there must, in addition to a 
demand by person lawfully in charge, be some 
additional specific factor establishing the defen- 
dant's lack of legal right to remain. D.C.Code 
1981, § 22-3102. Byrne v. U.S., 1990, 578 
A. 2d 700. Trespass^ 81 

Foreign embassy is not public property for 
purposes of requirement that there be a specific 
factor establishing a defendant's lack of legal 
right to remain in order for him to be convicted 
of unlawful entry on the basis of refusing to 
leave when asked. D.C.Code 1981, § 22-3102. 
Bvrne v. U.S., 1990, 578 A.2d 700. Trespass <S=» 
81 

Abortion clinic lessee's right to use of corri- 
dor leading to abortion clinic made her "person 
lawfully in charge" within meaning of unlawful 
entry statute and lessee, acting through police 
sergeant as her agent, could demand that antia- 
bortion ' protestors leave corridor. D.C.Code 
1981, § 22-3102. Woll v. U.S., 1990, 570 A.2d 
819. Trespass <^ 81 

Transit Authority's installation of pair of gates 
at entrance to subway, which were closed every 
night at conclusion of business, constituted "ad- 
ditional specific factor" establishing person's 
lack of legal right to remain at entrance at 
conclusion of business when gates were to be 
closed, and thus defendants who allegedly re- 
fused to leave entrance at that time were prop- 
erly charged with unlawful entry on public 
property. "D.C.Code 1981, § 22-3102. U.S. v. 
Powell, 1989, 563 A.2d 1086. Trespass ®=> 81 

In case of unlawful entry, will of person in 
legal possession need not. be oral to be express 
and may be expressed by sign. D.C.Code 1981, 
§ 22-3102. Artisst v, U.S., 1989, 554 A.2d 327. 
Trespass <3=> 8 1 

By satisfying jury that defendant entered resi- 
dence hall in contravention of prominently post- 
ed sign warning persons seeking entry to pres- 
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ent identification card to security guard posted 
at entrance, government demonstrated defen- 
dant's intention to be on the premises contrary 
to university's express will. D.C.Code 1981, 
§ 22-3102. 'Artisst v. U.S., 1989, 554 A.2d 327. 
Trespass <5^ 8 1 

Absence of a "no trespassing" sign alone does 
not suggest that a defendant was privileged to 
enter a private dwelling, for purposes of prose- 
cution for unlawful entry. D.C.Code 1981, 
§ 22-3102. Culp v. U.S., 1985, 486 A.2d 1174. 
Trespass <3=» 79 

For purposes of unlawful entry statute, as 
applied to private property, the mere demand to 
leave, made by the person lawfully in charge, 
necessarily deprives the other party of a lawful 
authority to remain on the premises. D.C.Code 
1981, §22-3102. O'Brien v. U.'S., 1982, 444 
A.2d 946. Trespass <^> 81 

For purposes of unlawful entry statute, as 
applied to public property, statute requires that 
person lawfully in charge of the premises ex- 
pressly order the other party to leave, and that, 
in addition to and independent of the evictor's 
wishes, there exists some additional specific fac- 
tor establishing the other party's lack of legal 
right to remain. D.C.Code 1981, § 22-3102. 
O'Brien v. U. S., 1982, 444 A.2d 946. Trespass 
€=> 81 

Under statute relating to offense of unlawful 
entry of property, person may not be convicted 
of such offense on basis of his refusal to comply 
with the demand that he depart from public 
property unless there is an additional, specific 
factor establishing his lack of a legal right to be 
there; such factors could consist of posted regu- 
lations, signs or fences and barricades regulat- 
ing public's use of government property, or oth- 
er reasonable restrictions. D.C.C.E. § 22-3102. 
Carson v. U. S., 1980, 419 A.2d 996. Trespass 
<S=»81 

Any grounds for defendant's alleged bona fide 
belief in his right to remain in his girlfriend's 
apartment lapsed when it became clear to him 
that she w r as ordering him to leave. D.C.C.E. 
§ 22-3102. Jackson v. U. S., 1976, 357 A.2d 
409. Trespass^ 81 

Where person in hotel has received an appro- 
priate notice of his exclusion, that person's sub- 
sequent presence in hotel is without lawful au- 
thority and he or she is subject to arrest for 
crime of unlawful entry. D.C.C.E. § 22-3102. 
Kelly v. U. S., 1975, 348 A.2d 884. Trespass <S=» 
81 

Where party who is not a guest in hotel was 
warned not to return to hotel and was subse- 
quently found in the hotel her subsequent en- 
trance into hotel constituted unlawful entry. 
D.C.C.E. § 22-3102. Kelly v. U. S., 1975, 348 
A. 2d 884. Trespass <&=> 81 

Under unlawful entry statute, one who lawful- 
ly enters may be guilty of a misdemeanor by 
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refusing to leave after being ordered to do so by 
the person lawfully in charge of the premises. 
D.C.C.E. §§ 22-3102, 47-2902. Feldf v. Mar- 
riott Corp., 1974, 322 A.2d 913. Trespass <S=» 81 

To be against the will of the lawful occupant 
the entry must be against the expressed will, 
that is, after warning to keep off the premises. 
D.C.C.E. § 22-3102. Smith v. U. S., 1971, 281 
A.2d438. Burglary <&=> 9(.5) 

Where construction company, the occupant of 
lot, had posted signs indicating its rightful con- 
trol of the site, it had never authorized defen- 
dant to use the site at night when no one was 
present, and where site was protected at night 
by locked gates and a mesh chain link fence 
topped by barbed wire, there was no need that 
an explicit "keep out" sign be posted to estab- 
lish that defendant was acting against the will of 
the construction company when he entered the 
site. D.C.C.E. §22-3102. Smith v. U. S., 1971, 
281 A. 2d 438. Burglary G=> 9(.5) 

Defendant who was found wandering by po- 
lice officer inside of four-unit apartment build- 
ing and on the roof and fire escape thereof 
could properly be convicted of unlawful entry 
under District of Columbia statute without 
showing that owner had not given an express 
warning that he should stay out of building. 
D.C.C.E. § 22-3102. McGloin v. U. S. (App. 
1967)232 A.2d 90. Trespass <®» 79 

For entry to be against will of lawful occupant 
in violation of statute entry must be against the 
expressed will, that is, after warning to keep off; 
it is not necessary that such warning be verbally 
expressed, it may be expressed by sign. 
D.C.Code 1961, § 22-3102. Bowman v. U. S. 
(App. 1965) 212 A.2d 610. Trespass <S=> 81 

Defendants were properly convicted under 
statute for unlawful entry where they, without a 
ticket and intent to board a train, had entered 
restricted area despite sign and public an- 
nouncements whereby only persons having tick- 
ets were permitted through the gate to the re- 
stricted area. D.C.Code 1961. § 22-3102. 
Bowman v. U. S. (App. 1965) 212 A. 2d 610. 
Trespass 0=> 8 1 

11. Constitutional rights — In general 

Within rule that constitutional enforcement of 
unlawful entry statute with the respect to public 
buildings requires some additional specific fac- 
tor establishing a party's lack of legal right to 
remain, in addition to an order from the person 
in charge that the party leave, closing Capitol 
Rotunda area for security reasons arising from 
the presence of demonstrators could not serve 
to bootstrap the security concern into an inde- 
pendent factor justifying their arrest. U.S.C.A. 
Const.Amend. 1; D~.C.Code 1981, § 22-3102. 
Wheelock v. U.S., 1988, 552 A.2d 503. District 
Of Columbia @=* 20 
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First Amendment considerations did not alter 
evidentiary requirements in prosecution for un- 
lawful entry arising from defendants' failure to 
vacate an abortion facility after a demand to 
leave had been made. D.C.Code 1973, 
§22-3102; U. S.C. A. Const.Amend. 1 . Grogan v. 
U. S., 1981, 435 A. 2d 1069. Constitutional Law 
<3=> 90.1(2) 

12. Assembly and petition of govern- 
ment, constitutional rights 

Antiabortion activists' illegal and tortious acts 
of trespassing on, blockading, impeding, or ob- 
structing access to or egress from health care 
facilities that provided abortion services was not 
conduct that was protected by the First Amend- 
ment right of association. U.S.C.A. Const. 
Amend. 1. NOW v. Operation Rescue, 1990, 
747 F.Supp. 760, modified 816 F.Supp. 729, 
vacated in part 825 F.Supp. 1, affirmed in part, 
vacated in part 37 F.3d 646, 308 U.S.App.D.C. 
349, on remand 929 F.Supp. 461. Constitution- 
al Law <$=> 91 ; Trespass <£==> 23 

An "additional specific factor" establishing 
defendant's lack of legal right to remain on the 
White House grounds was not required in pros- 
ecution for unlawful entry for having refused to 
leave when directed to do so by a person in 
lawful authority, where defendant never com- 
municated at the scene that he was exercising 
First Amendment rights when he knelt on tour- 
ist path and, in any event, additional specific 
factor was provided by posted sign at visitors' 
entrance stating that any activity disrupting tour 
or impeding How of pedestrian traffic was pro- 
hibited. D.C.Code 1981, § 22-3102; U.S.C.A. 
Const.Amend. 1. Boertje v. U.S., 1989, 569 
A.2d 586. United States <^> 57 

Defendant, convicted of unlawful entry lor 
refusal to leave senator's office, had no First 
Amendment right to remain in office after being 
told, at direction of person lawfully in charge, to 
leave. U.S.C.A. Const.Amend. 1; D.C.Code 
1981, § 22-3102. Hemmati v. U.S., 1989, 564 
A.2d739. Constitutional Law ©=> 90.1(1); Tres- 
pass <&=> 8 1 

Even if defendant's First Amendment rights 
were implicated by his arrest for unlawful entry 
for refusal to leave senator's office, he had no 
legal right to remain, in view of established 
policy in senator's office of referring citizens of 
other states to their own senators. U.S.C.A. 
Const.Amend. 1; D.C.Code 1981, § 22-3102. 
Hemmati v. U.S., 1989, 564 A.2d 739. Consti- 
tutional Law<3=» 90.1(1) 

Defendant, convicted of unlawful entry for 
refusal to leave senator's office, did not have 
unqualified First Amendment right to meet with 
senator in person, at a time and place of his 
own choosing. U.S.C.A. Const.Amend. 1; 
D.C.Code 198T, § 22-3102. Hemmati v. U.S., 
1989, 564 A. 2d 739. Constitutional Law <£=> 91 
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Unlawful entry conviction of defendant for 
failing to leave restaurant following request to 
leave by one lawfully in charge of the restaurant 
w 7 as not unconstitutional on ground defendant's 
presence in restaurant was in exercise of his 
First Amendment right of assembly with his 
friends in a public place. U.S.C.A.Const. 
Amend. 1; D.C.C.E. § 22-3102. Drew v. U. S., 
1972, 292 A.2d 164, certiorari denied 93 S.Ct. 
569, 409 U.S. 1062, 34 L.Ed.2d 514. Constitu- 
tional Law <$=> 91 

13. Use of streets and public places, con- 
stitutional rights 

Unlawful entry statute was constitutionally 
applied to demonstrators' conduct in Capitol 
Rotunda; lieutenant, using amplifier, expressly 
ordered demonstrators to leave after first advis- 
ing them that they were in violation of building 
regulation prohibiting sitting or lying down, or- 
dered them to cease and desist, and asked them 
to stand, which they failed to do, and demon- 
stration statute, obstruction statute or Capitol 
Police General Order or any combination of 
them, could have established demonstrators' 
lack of legal right to remain. D.C.Code 1981, 
§§ 9-112(b)(5, 7), 22-3102; U.S.C.A. Const. 
Amend. 1. Berg v. U.S., 1993, 631 A.2d 394. 
Constitutional Law <&=> 90.1(4); Trespass <£=> 77 

Constitutionality of police order closing all 
steps and areas adjacent to the United States 
Capitol except for certain specified areas to 
address increased security concerns created by 
Persian Gulf crisis, would not be judged on 
basis of its application to individual protestor 
who allegedly posed no actual threat when ar- 
rested; relevant inquiry must include potential 
impact on state interest of application of exemp- 
tion to others who would be entitled to it. 
U.S.C.A. Const.Amend. 1. Abney v. U.S., 1992, 
616 A.2d 856. Constitutional Law <S=> 90.1(4) 

Police order restricting access to steps and 
areas adjacent to United States Capitol except 
for certain specified areas, issued to address 
increased security concerns created by Persian 
Gulf crisis, was not unconstitutional as applied 
to an individual protestor; city had interest in 
promulgating order to provide greater security 
for Capitol and those using it during wartime 
crisis and order was designed to promote that 
substantial governmental interest. U.S.C.A. 
Const.Amend. 1. Abney v. U.S., 1992, 616 A.2d 
856. Constitutional Law <£=> 90.1(4) 

Asking alleged protestors to leave entrance to 
subway so that entrance gates could be closed 
at conclusion of business, and subsequent arrest 
for unlawful entry on public property after they 
refused to leave, did not violate alleged protes- 
tors' constitutional rights to protest against in- 
stallation of gates; closing of gates was content 
neutral, as gates were closed every night at 
cessation of operations, gates had been installed 
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to promote significant governmental interest of 
keeping subway systems safe for passengers, 
and protestors had alternative channel of com- 
munication of walking a few steps to continue 
their protest on sidewalk. D.C.Code 1981, 
§ 22-3102; U.S.C.A. Const.Amend. 1. U.S. v. 
Powell, 1989, 563 A.2d 1086. Constitutional 
Law <$=> 90.1(4); Trespass <£=> 81 

Early closing order with respect to Capitol 
Rotunda was not a reasonable restriction on 
First Amendment expression of some 50 people 
who were sitting in the center of the Rotunda 
praying for change of heart on certain legisla- 
tion, despite contention that violation of regula- 
tions prohibiting sitting, obstructing passage- 
ways and demonstrating in the Capitol created 
a security problem and though the Capitol Po- 
lice had been advised that the demonstrators 
intended to be arrested, where no special event 
had been planned for the Capitol Rotunda that 
day, there was no evidence the presence of the 
group disrupted legislating or tourism activities, 
group was never offered alternative to leaving 
the center of the Rotunda or notified that they 
were violating regulations, and the only reason 
for closing the Rotunda was to arrest the dem- 
onstrators. U.S.C.A. Const Amend. 1; 
D.C.Code 1981, §§9-112, 9-112(b)(5, 7), 
22-3102; 40 U.S.C.A. § 193f. Wheelock v. 
U.S., 1988, 552 A.2d 503. Constitutional Law 
@=> 90.1(4), 91 

Within rule that, to protect unlawful entry 
statute from unconstitutional vagueness and to 
protect First Amendment rights, there must be 
some additional specific factor establishing a 
party's lack of legal right to remain in a public 
building, in addition to order to leave made by 
person lawfully in charge of the premises, the 
requirement of an independent factor is not 
satisfied simply by an articulable reason for 
restricting a person's First Amendment rights, 
and the independent factor must be in the na- 
ture of posted regulations, signs or fences and 
barricades regulating the public's use of govern- 
ment property, or other reasonable restrictions. 
U.S.C.A. Const.Amend. 1; D.C.Code 1981, 
§ 22-3102. Wheelock v. U.S., 1988, 552 A.2d 
503. Constitutional Law <S=> 82(9) 

Section of traffic regulation which prohibits 
any sleeping or lying down on paved or im- 
proved portion of buildings and grounds of cap- 
ital area in order to insure that the movement of 
all vehicular and other traffic is allowed to 
proceed in safe and unimpeded fashion clearly 
implies legislative .and 'administrative purpose 
sufficient to support regulation restricted to 
those instances where acts or conduct interfere 
with orderly processes of Congress, or with 
safety of individual legislators, staff members, 
visitors or tourists, and as so limited, regulation 
is constitutional. Abney v. U. S., 1982, 451 
A. 2d 78. Constitutional Law ®=> 90.1(4) 
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Where defendant's presence in capitol area 
did not actually or potentially threaten move- 
ment of traffic on capitol grounds, so that en- 
forcement of traffic regulation prohibiting ly- 
ing or sleeping on improved section of capitol 
grounds as against defendant violated defen- 
dant's First Amendment freedoms, exigencies 
inherent in enforcement of regulation did not 
convert defendant's protected mode of expres- 
sion into proscribed conduct; therefore appli- 
cation of regulation to defendant who was 
protesting denial of veteran's benefits was un- 
constitutional. U.S.C.A.Const.Amend. 1. Ab- 
ney v. U. S., 1982, 451 A. 2d 78. Constitution- 
al Law ^ 90.1(4) 

Government may regulate speech and com- 
municative conduct on public property only in 
narrow and reasonably necessary manner serv- 
ing significant government interests, and any 
regulation impinging upon such activity must be 
content neutral and nondiscriminatory. 
U.S.C.A.Const.Amend. 1; D.C.Code 1973, 
§ 22-3102. Smith v. U. S., 1982, 445 A.2d 961. 
Constitutional Law ^ 90. 1(4) 

Factors to be weighed in determining reason- 
ableness of any restrictions infringing upon 
free expression include nature of particular 
public property, weight of governmental inter- 
ests involved, availability of alternative avenues 
of expression and extent to which regulation 
applicable on government premises unnecessar- 
ily interferes with First Amendment rights. 
U.S.C.A.Const.Amend. 1; D.C.Code 1973, 
§ 22-3102. Smith v. U. S., 1982, 445 A.2d 
96 1 . Constitutional Law &=> 90. 1 (4) 

Secret service was not required to wait until 
demonstration at White House became violent 
or boisterous before taking steps to curb it, and 
it was not unreasonable for secret service to 
limit public's access to White House solely to 
purpose of touring certain portions of executive 
mansion, and policy of secret service to prohibit 
any form of demonstration within interior 
grounds of White House, regardless of nature of 
message sought to be conveyed, was not shown 
to be violative of the First Amendment. 
U.S.C.A.Const.Amend. 1; 3 U.S.C.A. § 202; 18 
U.S.C.A. § 3056; D.C.Code 1973, § 22-3102. 
Smith v. U. S., 1982, 445 A.2d 961. Constitu- 
tional Law C^> 90.1(4); Trespass S> 11 

Where defendant was permitted to recite his 
statement protesting government policy no less 
than ten times during period of his vigil on 
White House grounds and no attempt would 
have been made to interfere with him, after 
White House grounds were closed, had he cho- 
sen simply to obey order to depart and continue 
his protest just outside the gate, some 15 feet 
away, there was no infringement of protected 
expression sufficient to countervail govern- 
ment's interests in limiting defendant's activity 
and his First Amendment rights were not violat- 
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ed by arresting him for unlawful entry. 
D.C.C.E. § 22-3102; U.S.C.A.Const.Amend. 1. 
Leiss v. U. S., 1976, 364 A.2d 803, certiorari 
denied 97 S.Ct. 1654, 430 U.S. 970, 52 L.Ed. 2d 
362. Constitutional Law ®=> 90.1(4) 

Defendant's First Amendment rights were not 
violated when he refused to leave Capitol Build- 
ing during a bomb threat evacuation so that 
charge of unlawful entry was proper. United 
States v. Abney, 112 WLR 1101 (Super. Ct. 
1984). 

14. Due process of law, constitutional 

rights 

Actions of United States attorney in entering 
nolle prosequi of informations charging the 
more serious offense of unlawful entry and, 
thereafter, filing new informations regarding 
the less serious offense of disorderly conduct 
were not a violation of due process. D.C.Code 
1961, §§22-1121, 22-3102. Smith v. District of 
Columbia (App. 1966) 219 A.2d 842, vacated 
387 F.2d 233, 128 U.S.App.D.C. 275. Constitu- 
tional Law G=> 265 

15. Unlawful assembly 

Evidence in prosecution of defendants for un- 
lawful assembly, including testimony of hotel 
security chief that most participants at conven- 
tion at hotel arrived by automobile and used 
driveway to reach hotel, supported trial court's 
finding that driveway was part of "entrance" to 
building within meaning of unlawful assembly 
statute prohibiting the congregation or assembly 
at entrance of any private building or enclosure. 
D.C.Code 1981, § 22-1107. Morgan v. District 
of Columbia, 1984, 476 A.2d 1128. Unlawful 
Assembly ^ 3 

Evidence in defendants' prosecution for un- 
lawful assembly, including evidence that police 
made several announcements asking defendants 
to leave driveway of hotel, but that defendants 
failed to do so, was sufficient to support finding 
that defendants intended to obstruct entrance to 
hotel within meaning of unlawful assembly stat- 
ute. D.C.Code 1981, §22-1107. Morgan v. 
District of Columbia, 1984, 476 A.2d 1 128. Un- 
lawful Assembly <S=> 3 

16. False arrest and false imprisonment ac- 

tions 

Off-duty police officer acting as security 
guard for restaurant had probable cause to ar- 
rest customer for unlawful entry after refusing 
to comply with officer's order to leave, and, 
thus, restaurant was not liable on theory of false 
arrest. D.C.Code 1981, § 22-3102. Bauldock 
v. Davco Food, Inc., 1993, 622 A.2d 28. False 
Imprisonments 13 

Probable cause existed for security guard 
working in grocery store to arrest customer 
when customer had no constitutional or statuto- 
ry right to remain on premises against wishes of 
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grocery store manager and, therefore, grocery 
store could not be held liable for false arrest. 
Safeway Stores, Inc. v. Kelly, 1982, 448 A.2d 
856. False Imprisonment <&=> 1 3 

17. Injunctions and other remedies 

Injunction prohibiting antiabortion groups 
from obstructing access to abortion clinics and 
from "inducing" or "encouraging" others to 
blockade clinics served significant governmen- 
tal interest for purposes of determining whether 
injunction was overinclusive or vague, where 
purposes to be served by injunction included 
protection of property rights and protecting pa- 
tients. U.S.C.A. Const. Amend. 1. National Or- 
ganization for Women v. Operation Rescue, 
C.A.D.C.1994, 37 F.3d 646, 308 U.S.App.D.C. 
349, on remand 929 F.Supp. 461. Civil Rights 
<£=> 262.1 

Injunction prohibiting antiabortion groups 
from obstructing access to abortion clinics and 
from "inducing" or "encouraging" others to 
blockade clinics was content neutral for pur- 
poses of determining whether injunction was 
overinclusive or vague,, where purposes to be 
served by injunction which included protection 
of property rights and protecting patients were 
neutral with respect to content of speech, and 
did not even remotely suggest hidden purpose 
to regulate speech because of disagreement with 
message. U.S.C.A. Const.Amend. 1. National 
Organization for Women v. Operation Rescue, 
C.A.D.C.1994, 37 F.3d 646, 308 U.S.App.D.C. 
349, on remand 929 F.Supp. 461. Civil Rights 
<S=> 262.1 

Fines in contempt order imposed against 
members of antiabortion group fell into broad 
category of contempts involving out-of-court 
disobedience to complex injunctions which re- 
quired protections of criminal procedure, where 
fines were imposed for knowing and deliberate 
violations of injunction prohibiting antiabortion 
group from obstructing access to abortion clin- 
ics and from "inducing" or "encouraging" oth- 
ers to blockade clinics. National Organization 
for Women v. Operation Rescue, C.A.D.C.1994, 
37 F.3d 646, 308 U.S.App.D.C. 349, on remand 
929 F.Supp. 461. Injunction ©=» 230(1) 

When restaurant patron was ordered to leave 
for being shoeless, her license to be on premises 
was revoked, whether legally or illegally, and 
she had no right to remain, even though restau- 
rant had served patron food and received pay- 
ment for it, and, her remedy, if any, was a civil 
action for breach of contract. D.C.C.E. 
§§ 22-3102, 47-2902. Feldt v. Marriott Corp., 
1974, 322 A.2d 913. Licenses ©=> 61 

1 8, Jurisdiction 

District court had power to hear pendent lo- 
cal trespass and public, nuisance claims in fed- 
eral litigation against antiabortion activists 2for 
conspiring to interfere with travel rights of 
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women seeking abortions, where claims were 
sufficiently substantial to support federal juris- 
diction and where local claims arose out of 
common nucleus of operative fact such that it 
would ordinarily be expected that they would be 
tried in same proceeding with federal claim. 42 
U.S.C.A. § 1985(3). National Organization for 
Women v. Operation Rescue, C.A.D.C.1994, 37 
F.3d 646, 308 U.S.App.D.C. 349, on remand 929 
F.Supp. 461. Federal Courts ©=> 15 

Exercise of pendent jurisdiction of local tres- 
pass and public nuisance claims in federal liti- 
gation against antiabortion activists for conspir- 
ing to interfere with travel rights of women 
seeking abortions was not abuse of discretion, 
where policies of judicial economy, conve- 
nience, and fairness to litigants were served by 
allowing organizations seeking to preserve 
woman's right to choose abortion and others to 
seek single injunction based on both federal and 
local law claims arising out of single set of facts 
and events, rather than pursuing parallel ac- 
tions in both federal and state courts. 42 
U.S.C.A. § 1985(3). National Organization for 
Women v. Operation Rescue, C.A.D.C.1994, 37 
F.3d 646, 308 U.S.App.D.C. 349, on remand 929 
F.Supp. 461. Federal Courts <^> 15 

United States Supreme Court's Bray decision, 
that § 1985(3) does not create cause of action 
against persons blocking access to abortion clin- 
ics, did not oust district court's jurisdiction over 
action for enforcement of permanent injunction 
prohibiting violations of plaintiffs' federal civil 
rights under § 1985(3), violations of rights un- 
der District of Columbia trespass law, and viola- 
tions of District of Columbia public nuisance 
law; although Bray invalidated § 1985(3) 
ground for injunction, principle of pendent jur- 
isdiction preserved court's continued jurisdic- 
tion against D.C. law violations. 42 U.S.C.A. 
§ 1985(3); D.C. Code 1981, § 22-3102. NOW 
v. Operation Rescue, 1993, 816 F.Supp. 729, 
vacated in part 825 F.Supp. 1 , affirmed in part, 
vacated in part 37 F.3d 646, 308 U.S.App.D.C. 
349, on remand 929 F.Supp. 461. Federal 
Courts <3=> .1035.1 

Government was not required to refer case of 
defendant charged with unlawful entry into his 
girlfriend's apartment to director of social ser- 
vices for consideration as intrafamily offense, in 
view of fact that it was not clear that relation- 
ship between defendant and his girlfriend w r as 
close enough to come within contemplation of 
statute governing intrafamily offenses. 
D.C.C.E. §§ 16-1001(1)(C), 22-3102. Jackson 
v. U. S., 1976, 357 A.2d 409. Criminal Law <^> 
93 

19. Parties and standing 

Organizations whose members were alleged 
to be women who would need to use abortion 
and family planning clinics in metropolitan area 
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had standing to assert rights of those members 
in suit against antiabortion activists regarding 
"blockades" of facilities. U.S.C.A. Const. Art. 3, 
§ 1 et seq. NOW v. Operation Rescue, 1990, 
747 F.Supp. 760, modified 816 F.Supp. 729, 
vacated in part 825 F.Supp. 1, affirmed in part, 
vacated in part 37 F.3d 646, 308 U.S.App.D.C. 
349, on remand 929 F.Supp. 461. Associations 
<S=>20(1) 

Health care facilities that provided abortion 
services had standing to assert rights of their 
patients in suit against antiabortion activists; 
activists were alleged to have "blockaded" fa- 
cilities, patients themselves faced practical ob- 
stacles to effective advocacy, and facilities' 
physicians were "intimately involved" in con- 
stitutionally protected abortion decision. 
U.S.C.A. Const. Art. 3, § 1 et seq. NOW v. 
Operation Rescue, 1990, 747 F.Supp. 760, 
modified 816 F.Supp. 729, vacated in part 825 
F.Supp. 1, affirmed in part, vacated in part 37 
F.3d 646, 308 U.S.App.D.C. 349, on remand 
929 F.Supp. 461. Civil Rights <3=> 202 

20. Arrest 

Where demonstrators who were meeting on 
Capitol steps had been given permission by 
Speaker of the House of Representatives on the 
condition that permission would be terminated 
if the group became disorderly and was ordered 
to leave, and where police had led demonstra- 
tors to believe that they could be present on the 
Capitol steps, the demonstrators could not be 
constitutionally arrested unless the arresting of- 
ficers had reason to believe that the demonstra- 
tors were disorderly or had a purpose to inter- 
fere with lawful visitors to the Capitol, unless 
orders to disperse had been given and heard, 
and unless reasonable opportunity had been giv- 
en to leave. D.C.C.E. §§9-124, 22-3102. Del- 
lums v. Powell, C.A.D.C.1977, 566 F.2d 167, 
184 U.S.App.D.C. 275, certiorari denied 98 
S.Ct. 3146, 438 U.S. 916, 57 L.Ed.2d 1161, 
rehearing denied 99 S.Ct. 234, 439 U.S. 886, 58 
L.Ed.2d 201, on remand 490 F.Supp. 70. Ar- 
rest ®» 63.1 

Warrantless arrest of defendant, resulting in 
discovery of heroin upon his person, was justi- 
fied by fact of defendant's unlawful entry, com- 
mitted in presence of the arresting officers, in 
fifth floor of a vacant building being used as a 
narcotics pad; moreover, considering all the 
circumstances, the police had reasonable 
grounds to believe that narcotics laws were 
being violated and for that reason to arrest the 
defendant. D.C.C.E. §§ 4-140, 22-3102; 
U.S.C.A. Const. Amend. 4. U. S. v. Williams, 
C.A.D.C.1970, 442 F.2d 738, 143 U.S.App.D.C. 
16. Arrest ©=> 63.3, 63.4(13) 

Off-duty police officer acting as security 
guard for restaurant arrested customer pursu- 
ant to authority as officer, not as restaurant's 
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agent or employee, and, thus, restaurant owner 
could not be liable on theory of false arrest or 
assault and battery since officer was required by 
statute and regulation to perform the act even 
while off duty. D.C.Code 1981, §§ 4-142, 
22-3102. Bauidock v. Davco Food, Inc., 1993, 
622 A. 2d 28. Arrest @=> 63.2; Master And Serv- 
ant <£=> 301(1) 

Despite contention of defendant, prosecuted 
for unlawful entry for having refused to leave 
the White House grounds when directed to do 
so by a person in lawful authority, that he was 
engaging in symbolic speech when he kneeled 
on tourist path, it was not unreasonable for 
Secret Service officers to arrest him rather than 
permit him to stay on the grounds until visiting 
hours were over, where defendant never told 
the officers that he was engaged in a protest. 
D.C.Code 1981, § 22-3102. Boertje v. U.S., 
1989, 569 A.2d 586. Arrest ©=> 63.1; Constitu- 
tional Law<3=> 90.1(4) 

Where police officers observed defendant, in- 
side a vacant building, and had reason to be- 
lieve that defendant did not belong there, and 
the property itself revealed indications of a con- 
tinued claim of possession by the owner or 
manager, police had probable cause to arrest 
defendant for unlawful entry, and thus, subse- 
quent search of defendant's person, revealing 
heroin, was valid as incident to a lawful arrest. 
D.C.Code 1981, §§ 22-3102, 33-54 1(d). Culp 
v. U.S., 1985, 486 A.2d 1174. Arrest C=> 
63.4(13), 71.1(6) 

Owners of vacant house sufficiently indicated 
efforts to protect the property against intruders 
to allow police officers to reasonably conclude 
that defendant knowingly entered against the 
will of the person lawfully in charge, for pur- 
poses of meeting criteria for unlawful entry, 
despite absence of a "no trespassing" sign, 
where owners had made continuous and dili- 
gent efforts to board up the house, and at the 
time defendant entered at least some of the 
windows were boarded over. D.C.Code 1981, 
§ 22-3102. Culpv. U.S., 1985, 486 A.2d 1174. 
Arrest ©=> 63.4(6) 

Owner's request that police keep a special 
watch over vacant property armed police with 
knowledge that no one had permission to enter 
the property, for purposes of determining 
whether police had probable cause to arrest 
person found inside the house. D.C.Code 1981, 
§ 22-3102. Culpv. U.S., 1985, 486 A.2d 1174. 
Arrest ©=> 63.4(13) 

When restaurant patron, in presence of police 
officer, refused to leave on demand of restau- 
rant manager for her shoeless condition, officer 
was justified in arresting patron for violation of 
unlawful entry statute. D.C.C.E. §§ 22-3102, 
47-2902. Feldt v. Marriott Corp., 1974, 322 
A.2d913. Arrest ©=> 63.3 
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Where arresting officers had knowledge that 
no one had owner's permission to occupy par- 
ticular vacant apartment, officers observed bro- 
ken lock, damaged door panel and the opened 
door of the apartment, through which defendant 
and companion could be seen, officers had 
probable cause to believe that defendant and his 
companion had made unlawful entry, officers' 
entry into apartment without warrant to effect 
arrest was justified and search of the premises 
was valid as incident to lawful arrest. D.C.C.E. 
§§ 22-3102, 22-3601, 23-104(a) (2). Jones v. 
U. S„ 1971, 282 A.2d 561. Arrest <^> 63.4(13), 
71.1(2.1) 

Police officer who observed defendant in hall- 
way of building and, upon questioning defen- 
dant, received no logical explanation for his 
presence and who thereupon learned from 
building manager that the building was usually 
kept locked and the public was not invited to 
enter had sufficient ground to arrest defendant 
for unlawful entry committed in officer's pres- 
ence, and after that valid arrest, the right to 
search defendant naturally followed. D.C.C.E. 
§ 22-3102. Best v. U. S. (App. 1968) 237 A.2d 
825. Arrests 63.3, 71.1(6) 

When police detectives saw narcotics para- 
phernalia in possession of defendants, officers 
were under statutory duty to arrest the offend- 
ers immediately. " D.C.C.E. §§ 22-3102, 
22-3601; D.C.Code 1961, §§ 33-402, 
33-416a(b) (1) (B). Keith v. U. S. (App. 1967) 
232 A.2d 92. Arrest: <S^ 67 

Court in prosecution for unlawful entry was 
not required to inquire into legality or illegality 
of defendant's arrest, where no evidence was 
obtained as result of arrest. D.C.Code 1951, 
§ 22-3102. Smith v. U. S. (Cr.App. 1961) 173 
A.2d 739. Criminal Law <3=> 99 

Police officer who, while walking to rear of 
tavern more than one hour after closing time, 
saw a man, who had been peering from rear of 
tavern, suddenly pull his head back, and who 
then observed two men walking away rapidly, 
one of whom, when stopped by officer, was 
holding hammer between his legs, had reason- 
able cause to believe that the two men were 
engaged in a felonious act, and, therefore, their 
arrest was proper and admission of hammer in 
evidence in subsequent criminal prosecution 
was proper. D.C.Code 1951, § 22-3102. 
McFarland v. U.S. (Cr.App. 1960) 163 A.2d 627. 
Arrest <£=> 63.4(16); Criminal Law <3=> 394.4(13) 

21. Searches and seizures 

Where defendants' arrest for narcotics viola- 
tions was legal, narcotics paraphernalia seized 
at time of the arrest was properly admitted in 
defendants' joint trial for narcotics violations. 
D.C.C.E. §§ 22-3102, 22-3601; D.C.Code 1961, 
§§ 33-402, 33-41 6a(b) (1) (B). Keith v. U. S. 
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(App. 1967) 232 A.2d 92. Criminal Law <®=> 
394.4(9) 

22. Defenses, generally 

Under District of Columbia statute defining 
burglary as entry without breaking with intent 
to commit any criminal offense, consent to en- 
ter is not defense where one is shown to have 
entered with the requisite criminal intent. 
D.C.C.E. §§ 22-1801(a), 22-3102. U. S. v. 
Kearney, C.A.D.C. 1974, 498 F.2d 61, 162 
U.S.App.D.C. 110. Burglary <8=> 15 

Every person charged with unlawful entry- 
was presumed to be "similarly situated" for 
purposes of selective prosecution claim arising 
from prosecution's decision to prosecute rather 1 
than divert charges against political demonstra- 
tors; selection of all persons who participated 
in demonstration on same night on behalf of 
homeless at same place was fatally underinclu- 
sive. D.C.Code 1981, § 22-3102; U.S.C.A. 
Const.Ame.nds. 5, 14. Fedorov v. U.S., 1991, 
600 A.2d 370. Criminal Law <3=> 37.10(2) 

Prosecutor's admission, that he had policy of 
not sending protest cases to pretrial diversion 
program, was prima facie showing that govern- 
ment selectively prosecuted political protestors 
charged with unlawful entry; prosecution con- 
cerned exercise of protected First Amendment 
rights. U.S.C.A. Const.Amends. 1, 5, 14; 
D.C.Code 1981, § 22-3102. Fedorov v. U.S., 
1991, 600 A.2d 370. Criminal Law <3=> 37.10(2) 

Any claim that defendant was justified under 
either international or divine law to remain 
kneeling on White House grounds would not 
have been a valid defense to charge of unlawful 
entry for refusal to leave when directed to do so 
by person in lawful authority even though de- 
fendant, while not saying so at the time, alleged- 
ly was protesting nuclear weapons policy. 
D.C.Code 1981, § 22-3102; U.S.C.A. Const. 
Amend. 6. Boertje v. U.S., 1989, 569 A.2d 586. 
United States <3=> 57 

It is no defense to a charge of unlawful entry 
that the crime was committed out of a sincere 
personal or political belief, however genuine, in 
the righteousness of one's action; bona fide 
belief in legal right to remain in area must have 
some reasonable basis to exonerate behavior. 
D.C.Code 1981, § 22-3102. Hemmati v. U.S., 
1989, 564 A.2d 739. Trespass <^> 84 

Fact that defendant and four other demon- 
strators who elected to stand trial faced en- 
hanced charge, unlawful entry, while 153 other 
demonstrators who were arrested posted and 
forfeited collateral on lesser charge of unlawful 
assembly, did not require reversal of conviction 
on grounds of prosecutorial vindictiveness, 
where demonstrators were advised by assistant 
United States attorney that all who were arrest- 
ed would be permitted to post and forfeit $10 
collateral on charge of unlawful assembly, but 
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that if they did not do so, they would be charged 
with more serious misdemeanor of unlawful 
entry, police informed all of demonstrators of 
their exposure to prosecution under unlawful 
entry statute if they remained in Rotunda, and 
defendant was given opportunity to post and 
forfeit $10 collateral for unlawful assembly, but 
failed to do so. D.C.Code 1981, §§ 22-1107, 
22-3102. Shiel v. U.S., 1986, 515 A.2d 405, 
certiorari denied 108 S.Ct. 1477, 485 U.S. 1010, 
99 L.Ed.2d 706. Criminal Law '<©=> 37.15(2) 

Defendants' mistaken belief that they had a 
right to remain in Capitol Rotunda when Capi- 
tol was closed early on day of State of Union 
Address was not a defense to charge of unlawful 
entry. U.S.C.A. Const.Amend. 1; D.C.Code 
1981, § 22-3102. Shiel v. U.S., 1986, 515 A.2d 
405, certiorari denied 108 S.Ct. 1477, 485 U.S. 
1010, 99 L.Ed.2d 706. Criminal Law <3=>.32 

Defendant charged with unlawful entry based 
upon his refusal to leave Capitol Rotunda when 
it was closed early on day of State of Union 
Address was not entitled to necessity defense 
based upon his contention that his action was 
necessary to convince President to open up Cap- 
itol Rotunda or some other federal building to 
homeless on night of State of Union Address. 
D.C.Code 1981, § 22-3102. Shiel v. U.S., 1986, 
515 A.2d 405, certiorari denied 108 S.Ct. 1477, 
485 U.S. 1010, 99 L.Ed.2d 706. Criminal Law 

Defendants whose actions in entering 
churches and opening the doors to homeless 
persons to provide them with shelter for the 
night were designed to focus attention on the 
plight of the homeless and were not undertaken 
as a last resort after all else had been attempted 
in order to avoid an immediate harm were not 
entitled to the defense of necessity with respect 
to charges of unlawful entry. D.C.Code, 1973, 
§ 22-3102. Griffin v. U. S., 1982, 447 A.2d 
776, certiorari denied 103 S.Ct. 1879, 461 U.S. 
907, 76 L.Ed.2d 810. Criminal Law <&=> 38 

Belief that sit-in at private abortion facility 
was necessary to save human life did not rise to 
level of a "bona fide belief" defense in trespass 
action; also, evidence that abortion terminated 
life of the fetus did not support an immediate 
call to action in violation of the law. D.C.C.E. 
§ 22-3102. Gaetano v. U. S., 1979, 406 A.2d 
1291. Trespass <^> 84 

As a defense to a trespass prosecution, the 
"reasonable belief" concept must be based in 
the pure indicia of innocence, in that there must 
be some evidence that, for example, the individ- 
ual had no reason to know that he was trespass- 
ing on the rights of others, such as a belief that 
he had title to or possessed an interest in the 
land or that the land was publicly owned or that 
he was invited. D.C.C.E. § 22-3102. Gaetano 
v. U. S., 1979, 406 A.2d 1291. Trespass <3=> 84 



The "bona fide belief" defense to charge of 
criminal trespass was not meant to and does not 
exonerate individuals who believe they have a 
right, or even a duty, to violate the law in order- 
to effect a moral, social or political purpose, 
regardless of the genuineness of the belief or the 
popularity of the purpose. D.C.C.E. § 22-3102. 
Gaetano v. U. S., 1979, 406 A.2d 1291. Tres- 
pass <£=> 84 

Reasonable belief of right to enter premises 
and remain therein is a defense under the tres- 
pass statute. D.C.C.E. § 22-3102. Gaetano v. 
U. S., 1979, 406 A.2d 1291. Trespass <3» 84 

Role played by District of Columbia police 
officer in informing hotel security personnel of 
defendant's criminal record prior to time hotel 
ordered defendant not to return was not suffi- 
cient to convert the private action of hotel in 
barring defendant therefrom into essentially a 
governmental act even assuming that an oppo- 
site conclusion would affect result in prosecu- 
tion for unlawful entry. D.C.C.E. § 22-3102. 
Kelly v. U. S., 1975, 348 A.2d 884. Trespass §=» 
84 

In prosecution for unlawful entry by a private 
detective and photographer, employed by hus- 
band to secure evidence against his wife in a 
divorce proceeding, alleged right of husband to 
make what would otherwise be an illegal entry 
in order to prevent the debauchment of his wife 
would be personal to the husband and could not 
be invoked by the defendants. D.C.Code 1951, 
§ 22-3102. Leon v. U.S. (Cr.App. 1957) 136 
A.2d 588. Trespass <^ 84 

23. Right to and conduct of counsel 

In prosecution for unlawful entry of the Unit- 
ed States Capitol Grounds, defendant's decision 
to waive his right to counsel was knowing and 
intelligent despite inadequate colloquy by trial 
court where defendant was represented by 
counsel prior to his waiver decision and knew 
that standby counsel would be appointed, stand- 
by counsel's participation enhanced defendant's 
representation, and defendant was aware of na- 
ture of the charges he faced and possible pun- 
ishments therefor since he had seen both before. 
D.C.Code 1981, § 22-3102. Abney v. U.S., 
1983, 464 A.2d 106. Criminal Law <*=> 641.4(4) 

In prosecution for unlawful entry of the Unit- 
ed States Capitol Grounds, prosecutor's com- 
ments on defendant's pleas for sympathy were 
appropriate under the circumstances, and did 
not constitute prosecutor's personal opinion on 
the merits of defendant's defense. D.C.Code 
1981, § 22-3102. Abney v. U.S., 1983, 464 
A.2d 106. Criminal Law <&=» 7 1 9(3) 

Motion to withdraw as counsel on appeal 
asserting that trial counsel failed for nontactical 
reasons to request severance of counts of de- 
stroying property after trial court granted mo- 
tion for judgment of acquittal on one count and 
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denied motion as lo second count did not raise 
question of professional incompetence; issue on 
appeal could be treated in terms of whether a 
new trial should have been granted. 
U.S.C.A.Const. Amend. 6; D.C.C.E. § 22-3102; 
D.C.C.E. SCR, Criminal Rule 33. Angarano v. 
U. S., 1973, 312 A. 2d 295, reconsideration de- 
nied 329 A.2d 453. Criminal Law ©=> 1077.3 
Fact that new counsel was appointed not 
more than 60 minutes before trial did not 
amount to ineffective assistance of counsel of 
defendant charged with simple assault, unlawful 
entry and petit larceny where no continuance 
was requested and defendant announced he was 
ready for trial, factual situation was not so 
complex as to necessitate any extensive investi- 
gation and there were no witnesses that defense 
could have called, new counsel was experienced 
and diligent and made no claim that he was 
hampered by appointment shortly before trial. 
D.C.Code 1967, §§ 22-504, 22-2202, 22-3102. 
Tuttle v. U. S. (App. 1 968) 238 A.2d 590. Crim- 
inal Law <£=» 641.13(2.1) 

24. Indictment and information 

Prosecution for unlawful entry which carried 
punishment by imprisonment not to exceed six 
months was not "infamous crime" within con- 
stitutional provision relating to prosecutions by 
indictment. D.C.C.E. § 22-3 J 02; 

U.S.C.A.Const. Amend. 5. Harvin v. U. S., 
C.A.D.C.1971, 445 F.2d 675, 144 U.S.App.D.C. 
199, certiorari denied 92 S.Ct. 292, 404 U.S. 
943, 30 L.Ed. 2d 257. Indictment And Informa- 
tion <£=> 3 

Offense of unlawful entry may be charged by 
information. D.C.C.E. § 22-3102. U. S. v. 
Thomas, C.A.D.C.1971, 444 F.2d 919, 144 
U.S.App.D.C. 44. Indictment And Information 

Defendants, who were arrested after refusing 
to move out of corridor in House wing of Capi- 
tol building when ordered to do so by Capitol 
police, were entitled to know with certainty 
offense with which they were charged and pos- 
sible penalty threatened and were entitled to 
definite reference to the law which they had 
allegedly violated, and thus where, notwith- 
standing request of defense, no one had given 
citation of statute under which prosecution was 
being had, other than statement of prosecutor 
that two sections were involved, convictions un- 
der section carrying lighter sentence, as re- 
quested bv prosecutor, were required to be set 
aside. D.C.C.E. §§ 22-101 et seq., 22-109, 
22-1107, 22-1121, 22-3102, 22-3111; 40 
U.S.C.A. § 101. Smith v. District of Columbia, 
C.A.D.C.1967, 387 F.2d 233, 128 U.S.App.D.C. 
275. Indictment And Information ( 3= ? 108 

Prosecution by indictment for unlawful entry 
was not constitutionally required where defen- 
dant was subject to imprisonment for more than 
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one year when sentenced under the Federal 
Youth Corrections Act. 18 U.S.C.A. 

§§ 5005-5026, D.C.C.E. § 22-3102. Harvin v. 
U. S. (App. 1968) 245 A. 2d 307, affirmed 445 
F.2d 675, 144 U.S.App.D.C. 199, certiorari de- 
nied 92 S.Ct. 292, 404 U.S. 943, 30 L.Ed.2d 
257. Indictment And Information <£=> 3 

25. Guilty plea 

Where defendant charged with first-degree 
burglary tendered plea of guilty to lesser-includ- 
ed offense of unlawful entry, and trial judge was 
presented with a factual basis for the plea, plea 
should not have been refused simply because 
defendant refused to accompany his plea with 
an admission of guilt. D.C.C.E. §§ 22-1 801(a), 
22-3102; Fed. Rules Crim.Proc. rule II, 18 
U.S.C.A. U. S. v. Gaskins, C.A.D.C.1973, 485 
F.2d 1046, 158 U.S.App.D.C. 267. Criminal 
Law ©=> 273(4.1) 

26. Right to trial by jury 

Prosecutions under threats and unlawful en- 
try statutes, with their maximum penalties of six 
months in prison, entitled defendants to trials 
bv jurv. U.S.C.A. Const. Amend. 6; D.C.Code 
1981, §§ 16-705(b), 22-507, 22-3102. Turner 
v. Bayly, 1996, 673 A.2d 596. Jury ©=> 22(2) 

27. Examination of witnesses 

In prosecution for unlawful entry for refusal 
to leave senator's office, trial court properly 
refused to enforce subpoena of senator; there 
was no showing that senator had direct knowl- 
edge of facts of case and nothing in record 
suggested that senator's testimony would have 
amplified or contradicted testimony of his em- 
ployees. D.C.Code 1981, § 22-3102. Hemmati 
v. U.S., 1989, 564 A.2d 739. Witnesses ®» 4 

Probative value of cross-examination concern- 
ing prior arrest of defendant to test character 
witnesses' knowledge of information inconsis- 
tent with reputation for truthfulness outweighed 
prejudicial effect in prosecution for unlawful 
entry; conviction depended on whether jury 
believed defendant's testimony that he had 
good-faith belief in right to be on college cam- 
pus despite barring notice against him; and 
arrest occurred during period of time that char- 
acter witnesses knew defendant and took place 
in community from which witnesses were re- 
porting. D.C.Code 1981, § 22-3102. Maura v. 
U.S., 1989, 555 A.2d 1015. Witnesses ®=» 
274(2) 

In prosecution for robbery, defendant could 
be impeached with his prior conviction of un- 
lawful entry; unlawful entry involved "dishon- 
esty" akin to housebreaking. D.C.C.E. 
§§ 14-305(b)(l)(B), 22-2901, 22-3102. Bates v. 
U, S., 1979, 403 A.2d 1159. Witnesses <^ 
337(19) 

If one is lawfully on premises exercising First 
Amendment rights, and refuses to leave upon 
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lawful demand to do so and is thereupon con- 
victed of unlawful entry, he or she would have 
an opportunity to rehabilitate credibility by 
making a "limited explanation" of circum- 
stances supporting conviction if government 
sought to use it for impeachment. D.C.C.E. 
§§ 14-305, 22-3102; U.S.C.A.Const. Amend. 1. 
Bates v. U. S., 1979, 403 A.2d 1159. Witnesses 
<3=> 361(2) 

In prosecution for unlawful entry and assault 
with deadly weapon, trial court did not improp- 
erly limit defendant's attempts to cross-examine 
government witnesses as to their possible desire 
to protect their employer from civil suit. 
D.C.C.E. §§ 22-502, 22-3102. Hvman v. U. S., 
1975, 342 A.2d 43. Witnesses <£=> 372(2) 

28. Admissibility of evidence 

Jury could find that university had expressly 
warned intruders away from its property by 
prominently posting sign directing persons 
seeking entry to residence hall to present identi- 
fication card to security guard posted at en- 
trance, and jury could discredit expert testimo- 
ny of hired investigator that it was possible to 
enter hall without noticing the sign. D.C.Code 
1981, § 22-3102. Artisst v. U.S., 1989, 554 
A. 2d 327. Criminal Law <^> 494; Trespass <&* 
88 

Evidence in burglary and unlawful entry pros- 
ecution of defendant's prior arrest for another 
unlawful entry was "minimally in the nature of 
a criminal offense," and thus constituted inad- 
missible other crimes evidence, where reason- 
able juror could have readily concluded that 
defendant's prior activities amounted to crime 
of unlawful entry. Williams v. U.S., 1988, 549 
A.2d 328. Criminal Law <^> 369.1, 369.7 

Evidence regarding defendant's subsequent 
arrest for unlawful entry at a university dormi- 
tory was not admissible in prosecution for bur- 
glary and unlawful entry to explain immediate 
circumstances surrounding offenses charged, 
even though subsequent arrest occurred in same 
dormitory as earlier incidents for which defen- 
dant was on trial, where arrest was not "nearly 
contemporaneous" or closely related in time to 
any of charged offenses. Williams v. U.S., 
1988, 549 A.2d 328. Criminal Law <&=> 369.1, 
369.7 

Defendant's subsequent arrest for unlawful 
entry of dormitory room was not admissible for 
purpose of showing specific intent to steal on 
three prior occasions from dormitory rooms, as 
intent to steal is not prerequisite for crime of 
unlawful entry. Williams v. U.S., 1988, 549 
A. 2d 328. Criminal Law ©^ 371(1) 

Prosecuting witness' testimony, in prosecu- 
tion for unlawful entry, that she had had con- 
versation with defendant as to whether or not 
he was entitled to go into her apartment on 
occasion when he had come in and beaten her 
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up was admissible in that such testimony, along 
with her direct testimony that she had not given 
defendant permission to enter premises, bore 
directly upon defendant's lack of lawful authori- 
ty to enter witness' apartment. D.C.C.E. 
§ 22-3102. Dent v. U. S. (App. 1970) 271 A.2d 
699. Trespass <^> 88 

Questions addressed to three defendants by 
arresting officers seeking an explanation for de- 
fendants' being in condemned house were non- 
coercive and not "custodial interrogation" with- 
in rule of Miranda v. State of Arizona. D.C.C.E. 
§§ 22-3102, 22-3601; D.C.Code 1961, 
§§ 33-402, 33-416a (b) (1) (B). Keith v. U. S. 
(App. 1967) 232 A.2d 92. Criminal Law <S=> 
412.1(4) 

Where items allegedly stolen from complain- 
ing witness w r ere plainly visible from hallway 
through open door of defendant's apartment, 
and complaining witness gathered up articles 
claimed and handed them to arresting officer, 
who had remained in hallway, complaining wit- 
ness acted as arm of police in reducing articles 
to possession, and inasmuch as officer did not 
have a search warrant, search and seizure were 
unlawful evidence, obtained by complaining 
witness was inadmissible in prosecution of de- 
fendant and, even though case was tried by 
court without jury, defendant was entitled to a 
new trial. U.S.C.A.Const. Amend. 4; D.C.Code 
1951, §§ 22-2202, 22-3102. Moody v. U.S. 
(Cr.App. 1960) 163 A.2d 337. Criminal Law ^ 
260.11(6), 394.4(10); Searches And Seizures C 
47.1 

In prosecution for unlawfully entering a pri- 
vate dwelling against will and without consent 
or authority of lawful occupant, issues as to 
whether complaining party occupied apartment 
under an alias or occupied it for purpose of 
having adulterous relations with another had no 
bearing on question of whether she was a lawful 
occupant. D.C.Code 1951, §§ ll-776(b), 
22-3102. Moore v. U.S. (Cr.App. 1957) 136 
A.2d 868. Trespass^ 78 

29. Presumptions and burden of proof 

In order to properly infer that unlawful entry 
was with specific criminal purpose, jury must 
have before it evidence of circumstances other 
than mere unauthorized presence on another's 
property which would indicate such purpose; 
these other circumstances are those which 
might lead reasonable people, based upon their 
common experience, to conclude beyond rea- 
sonable doubt that defendant intended to com- 
mit some crime upon premises. D.C.Code 
1981, §§ 22-1801, 22-3102. Shelton v. U.S., 
1986, 505 A.2d 767. Burglary &=> 29 

In prosecuting a charge of unlawful entry, the 
government must prove that the accused en- 
tered or attempted to enter public or private 
premises or property, did so without lawful 
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authority, did so against express will of the 
lawful occupant or owner, and had general in- 
tent to enter. D. C. Code 1981, § 22-3102. Culp 
v. U.S., 1985, 486 A.2d 1174. Trespass &* 88 
One of the necessary elements for unlawful 
entry conviction is proof that defendant entered 
or attempted to enter premises without lawful 
authority against will of its lawful occupant. 
D.C.C.E. § 22-3102. Dent v. U. S. (App. 1970) 
271 A.2d 699. Trespass <^> 88 

30. Questions of law and fact 

Issue of whether police officers had objective, 
probable cause to arrest arrestee for unlawful 
entry was for jury in false arrest action. Dis- 
trict of Columbia v. Murphy, 1993, 635 A. 2d 
929. False Imprisonment &* 39 

Evidence in suit for false arrest and false 
imprisonment created jury question on issue 
whether police had probable cause to arrest 
apartment tenant's girlfriend for unlawful entry; 
although tenant told police that she wanted her 
boyfriend out, nothing indicated that she told 
officers that she had asked boyfriend to leave 
and he had refused, and boyfriend denied that 
officers said anything to him before they forced 
him out of apartment. District of Columbia v. 
Murphy, 1993, 631 A. 2d 34, adhered to on re- 
hearing 635 A. 2d 929. False Imprisonment <£=> 
39 

In prosecution for unlawful entry on Air 
Force base, evidence that defendant had been 
officially barred from Air Force base by base 
commander was for jury on question whether 
defendant voluntarily entered premises knowing 
he was acting against will of person in charge. 
D.C.Code 1973, § 22-3102. McEachin v. U. S., 
1981, 432 A.2d 1212. Trespass ^ 89 

While bona fide belief in one's authority to 
enter or remain upon premises may negate 
criminal intent and thereby exonerate behavior 
which otherwise contravenes unlawful entry 
statute, there must be sufficient evidence that 
belief had a reasonable basis before issue prop- 
erly may be submitted to jury. D.C.C.E. 
§ 22-3102. Leiss v. U. S., 1976, 364 A.2d 803, 
certiorari denied 97 S.Ct. 1654, 430 U.S. 970, 
52 L.Ed.2d 362. Trespass <S=> 89 

Whether there, was any justification for defen- 
dant's claim in a reasonable belief in his right to 
remain on White House grounds after public 
visiting hours were over was jury question, in 
prosecution for unlawful entry. D.C.C.E. 
§ 22-3102. Leiss v. U. S., 1976, 364 A.2d 803, 
certiorari denied 97 S.Ct. 1654, 430 U.S. 970, 
52 L.Ed.2d 362. Trespass «©=> 89 

In prosecution for unlawful attempt to enter a 
private building, evidence was sufficient to raise 
jury question as to defendant's guilt. D.C.Code 
1951, § 22-3102. McFarland v. U.S. (Cr.App. 
1960) 163 A.2d 627. Burglary <^> 45 



CRIMINAL OFFENSES AND PENALTIES 



In prosecution for unlawfully entering a pri- 
vate dwelling against the will and without con- 
sent or authority of lawful occupant, wherein 
complaining witness presented evidence tending 
to show that she was tenant in possession of 
apartment and defense introduced testimony of 
rental agent that apartment was rented to a 
couple, whether complainant was a lawful occu- 
pant was a question for the jury. D.C.Code 
1951, §§ 1 1 -776(b), 22-3102. Moore v. U.S. 
(Cr.App. 1957) 136 A.2d 868. Trespass <&* 89 

3 1 . Instructions 

In prosecution based on defendants' uncon- 
sented entry into offices of chemical company 
and their destruction of certain property in it, 
instruction that Vietnam war was not issue in 
case and that, if government proved beyond 
reasonable doubt that one or more of defen- 
dants committed elements of crimes charged, 
law does not recognize as defense that defen- 
dants were motivated to commit their acts by- 
sincere political, religious or moral convictions 
or in obedience to some higher law was not 
improper despite contention that instructions 
were coercive, tantamount to directed verdict of 
guilty and outside proper scope of judicial in- 
struction. U. S. v. Dougherty, C.A.D.C.1972, 
473 F.2d 1113, 154 U.S.App.D.C. 76. Criminal 
Law <&* 755 

In burglary prosecution, evidence that, during 
period of widespread disturbances and looting, 
defendant was found hiding in a clothing store 
which had broken window and locked door did 
not warrant instruction on lesser offense of un- 
lawful entry. D.C.C.E. §§ 22-1801(b), 22-3102. 
U. S. v. Sinclair, C.A.D.C.1971, 444 F.2d 888 r 
144 U.S.App.D.C. 13. Criminal Law <^> 
795(2.35) 

Failure to charge on unlawful entry in prose- 
cution for housebreaking, an offense which re- 
quired finding of larcenous intent in addition to 
elements of unlawful entry, was harmless where 
jury found defendant guilty of larceny as well as 
of housebreaking. Fed.Rules Crim.Proc. rule 
31(c), 18 U.S.C.A.; D.C.Code 1961, §§ 22-1801, 
22-3102. Stewart v.-U. S., C.A.D.C.1963, 324 
F.2d 443, 11.6 U.S.App.D.C. 411. Criminal Law 
<^> 1173.3 

District court in housebreaking prosecution 
did not err in refusing instruction on lesser 
offenses, where request was not made until con- 
clusion of charge and did not specify any partic- 
ular offenses or show their inclusion within 
offense charged. Fed.Rules Crim.Proc. rules 
30, 31(c), 18 U.S.C.A.; D.C.Code 1961, 
§§ 22-1801, 22-3101, 22-3102. Britton v. U. 
S., C.A.D.C.1962, 301 F.2d 531, 112 U.S.App. 
D.C. 207. Criminal Law <$=> 826, 827 

Trial court's failure to give sua sponte limiting 
instruction on use of defendant's prior arrest to 
impeach defense character witnesses was not 
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plain error in prosecution for unlawful entry; 
defendant had signed barring notice acknowl- 
edging that he was not allowed to be on college 
campus and was not found in library where he 
claimed that he had right to be; prosecutor only 
asked single question of each character witness 
about prior arrest and mentioned arrest once 
again in closing argument; and defense counsel 
and trial court minimized effect of prior arrest. 
D.C.Code 1981, § 22-3102. Maura v. U.S., 
1989, 555 A.2d 1015. Criminal Law ®=> 1038.2 

Absence of specific unanimity instruction was 
not plain error in trial on charge of unlawful 
entry "on or about July 2," despite evidence 
raising inference that defendant had appeared 
unbidden on balcony of complainant's apart- 
ment at extremely early hour as well as late 
evening hour of such day; entire focus of trial 
by both prosecution and defense was on later 
incident, there was no indication of jury confu- 
sion and defense was based on single argument. 
D.C.Code 1981, § 22-3102. Green v. U.S., 
1988, 544 A.2d 714. Criminal Law <£=> 1038.2 

Defendant was entitled to requested instruc- 
tion on crime of unlawful entry as lesser includ- 
ed offense of burglary where defendant testified 
that he stuck his body partially into the burglar- 
ized store, which, if believed, would have sup- 
ported the conviction for unlawful entry. 
Roane v. U. S., 1981, 432 A.2d 1218. Criminal 
Law <&* 795(2.35) 

Where existence of a bona fide belief of a 
right to enter is genuinely questionable, an issue 
proper for jury's determination arises, and de- 
fendant who is accused of unlawful entry is 
entitled to an instruction thereon, but where 
there is no evidence supportive of accused's 
claim of a bona fide belief of a right to enter 
there is no duty to instruct that such a belief 
constitutes a valid defense. D.C.C.E. 
§ 22-3102. Smith v. U. S., 1971, 281 A.2d 438. 
Burglary <&* 46(2) 

To warrant an instruction that a bona fide 
belief of a right to enter constitutes a defense to 
a charge of unlawful entry it is not sufficient 
that an accused merely claim a belief of a right 
to enter; a bona fide belief must have some 
reasonable basis. D.C.C.E. § 22-3102. Smith 
v. U. S., 1971, 281 A.2d 438. Burglary <&* 46(2) 

Defendant was not entitled to an instruction 
that a good-faith belief by him that he could 
enter area was a defense to charge of unlawful 
entry where defendant's transgression of con- 
struction site in the daytime when construction 
activity was in progress and workers were pres- 
ent could not be said to have created a right, or 
a reasonable belief in such, to trespass on the 
locked unguarded site at night. D.C.C.E. 
§22-3102. Smith v. U.S., 1971, 281 A.2d 438. 
Burglary &* 46(2) 

Lesser included offense rule was properly ap- 
plied when court instructed jury that offense of 
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larceny from interstate commerce, for which 
offense defendant was charged, included lesser 
offense of taking property without right, offense 
for which defendant was not charged, but, since 
sentence for taking property without right ran 
concurrently with sentence for unlawful entry, 
court need not consider claim of error predicat- 
ed on the instruction. D.C.C.E. §§ 22-1211, 
22-3102; 18 U.S.C.A. § 659. Humphrey v. U. 
S. (App. 1967) 236 A.2d 438. Criminal Law <^ 
795(2.40), 1177 

Instruction, in unlawful entry prosecution of 
persons who were ordered to leave White House 
when they violated regulations respecting visi- 
tors at White House, that jury must find beyond 
reasonable doubt that demand to quit premises 
was made by person lawfully in charge, that a 
person may be lawfully in charge even though 
there are other persons who could, if they chose 
to do so, countermand or override his authority, 
and that with respect to given premises there 
may be more than one person who has authori- 
ty to order a removal conformed to the testimo- 
ny and correctly stated legal requirements of 
District of Columbia unlawful entry statute. 
D.C.Code 1961, § 22-3102. Whittlesey v. U. S. 
(App. 1966) 221 A.2d 86. Trespass <&* 89 

32. Weight and sufficiency of evidence 

Evidence, including evidence that defendant 
was discovered by occupant of home about half- 
way through window, sustained conviction for 
unlawful entry. D.C.C.E. § 22-3102. U. S. v. 
Thomas, C.A.D.C.1971, 444 F.2d 919, 144 
U.S.App.D.C. 44. Burglary <&* 41(1) 

Convictions of unlawful entry in connection 
with disturbance at mosque were supported by 
evidence that defendants refused to leave mos- 
que after disturbance had disrupted service and 
they had been asked to leave by person with 
lawful authority to do so. D.C.Code 1981, 
§ 22-3102. Darab v. U.S., 1993, 623 A.2d 127. 
Trespass <&= 88 

Conviction of unlawful entry was supported 
by sufficient evidence, showing that defendant 
refused to leave senator's office when asked to 
leave by agent of person lawfully in charge of 
office. D.C.Code 1981, § 22-3102. Hemmati 
v. U.S., 1989, 564 A.2d 739. Trespass <&=» 88 

Defendant could not credibly assert that his 
testimony that he entered residence hall to in- 
quire about purchasing soccer equipment from 
one of residents showed that he entered with 
permission of lawful occupant where resident 
testified that he had no soccer equipment for 
sale and did not know defendant. D.C.Code 
1981, § 22-3102. Artisst v. U.S., 1989, 554 
A.2d 327. Trespass <£=> 88 

Evidence was sufficient to permit reasonable 
trier of fact to find that defendant had specific 
intent to steal when he entered dormitory room 
where evidence, including admission by defen- 
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dant to police officer, indicated that defendant 
had stolen jewelry from another dormitory 
room on prior occasion, even though jury had 
acquitted defendant of earlier charge. Williams 
v. U.S., 1988, 549 A.2d 328. Burglary <2> 41(3) 

Fact that defendant entered premises without 
permission to do so was not sufficient evidence 
of intention to steal, so as to sustain burglary 
conviction, in absence of other circumstances 
indicating such intent, but was sufficient to es- 
tablish "unlawful entry. D.C.Code 1981, 
§§ 22-1801, 22-3102. Shelton v. U.S., 1986, 
505 A,2d 767. Burglary <S> 41(3); Trespass &=> 
88 

Evidence was sufficient to sustain defendants' 
convictions for unlawful entry arising from their 
failure to vacate an abortion facility after a 
demand to leave had been made. D.C.Code 
1973, § 22-3102. Grogan v. U. S., 1981, 435 
A.2d 1069. Trespass^ 88 

In proceeding in which defendants were con- 
victed of unlawful entry, evidence, including 
testimony that tourist line was separated from 
White House lawn by chain suspended from 
stanchions and photograph showing tourist 
roadway, the separating chain and the lawn, 
was sufficient to have warranted a determina- 
tion that defendants' presence on White House 
lawn was unauthorized. D.C.C.E. § 22-3.102. 
Carson v. U. S., 1980, 419 A.2d 996. Trespass 
<3» 88 

Evidence was sufficient to sustain conviction 
for unlawful entry. D.C.C.E. § 22-3102. Jones 
v. U. S., 1971, 282 A.2d 561. Burglary <&=> 41(1) 

Evidence, including testimony that defendant 
was in parts of airline offices which were not 
open to the public, sustained conviction for un- 
lawful entry. D.C.C.E. § 22-3102. Bond v. U. 
S. (App. 1967) 233 A.2d 506. Trespass <£=> 88 

Evidence supported conviction for unlawful 
entry. D.C.C.E. § 22-3102. Perry v. U. S. 
(App. 1967) 230 A.2d 721. Trespass <&=> 88 

Evidence, including evidence as to exclusive 
control or possession of television in defendant, 
sustained conviction for unlawful entry and pet- 
it larceny. D.C.Code 1961, §§ 22-2202, 
22-3102. Benbow v. U. S. (App. 1967) 227 
A,2d 772. Burglary C^ 41(1); Larceny <3» 65 

33. Verdict 

Verdict was equivocal in case where defen- 
dant was charged with housebreaking and jury 
was instructed on elements of both housebreak- 
ing and on lesser included offense of unlawful 
entry and returned one word verdict of "guilty" 
without specifying to which offense this finding 
related, and conviction for housebreaking could 
not be founded upon it. D.C.C.E. §§ 22-1801, 
22-3102; Fed .Rules Crim.Proc. rule 31(c), 18 
U.S.C.A. Glenn v. U. S„ C.A.D.C.1969, 420 
F.2d 1323, 137 U.S.App.D.C. 120. Criminal 
Law <&> 881(4) 
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34. Sentence and punishment 

Where youth was found guilty of unlawful 
entry, an offense punishable by fine or impris- 
onment in jail for not more than six months, he 
was subject to sentence under District of Co- 
lumbia Code or under Youth Corrections Act, 
and was properly sentenced under latter, which 
authorizes sentence thereunder on conviction of 
offense punishable by imprisonment, despite 
youth's service of seven months' presentence 
jail time for which he claimed credit under 
statute. D.C.C.E. §§ 22-1 80 1(b), 22-3102, 
22-3201, 22-3202, 22-3202(d) (1); 18 U.S.C.A. 
§§ 3568, 5010(b), 5017(c), 5021, 5024. U. S. v. 
Lewis, C.A.D.C.1971, 447 F.2d 1262, 145 
U.S.App.D.C. 93. Infants ®=> 69(4) 

Where defendants received concurrent sen- 
tences in prosecution for possession of narcot- 
ics, possession of implements of crime, unlawful 
entry and narcotics vagrancy and evidence was 
sufficient to support conviction of possession of 
narcotics and possession of implements of 
crime, District of Columbia Court of Appeals 
would not pass upon sufficiency of evidence to 
support other convictions. D.C.C.E. 

§§ 22-3102, 22-3601; D.C.Code 1961, 
§§ 33-402, 33-41 6a(b) (1) (B). Keith v. U. S. 
(App. 1967) 232 A.2d 92. Criminal Law <&=> 
] 1 34(2) 

35. Review 

Jury's verdict, finding defendant guilty of 
first-degree burglary which could not stand be- 
cause of lack of proof of intent to commit crime 
in premises, would not be taken as indicating 
that jury found all elements asserting to con- 
clude that he had committed a forcible entry 
and therefore Court of Appeals could not autho- 
rize on remand a judgment of conviction of 
forcible entry even though evidence was pre- 
sented at trial from which jury might have con- 
cluded that defendant had committed that of- 
fense; it was open to government to decline the 
unlawful entry conviction on remand and to 
seek instead to indict and prosecute for forcible 
entry. D.C.C.E. § 22-3102; 28 U.S.C.A. § 2106. 
U. S. v. Melton, C.A.D.C.1973, 491 F.2d 45, 160 
U.S.App.D.C. 252. Criminal Law <$=> 
1181.5(3.1) 

Where defendant's first-degree burglary con- 
viction had to be set aside for lack of proof of 
intent to commit crime in premises entered but 
jury necessarily found facts required for convic- 
tion of lesser included offense of unlawful entry 
and the evidence was sufficient to support this 
determination, Court of Appeals would remand 
case with instructions to enter, if government 
consents, judgment of conviction of unlawful 
entry or, if court believes it in interest of justice, 
to grant new trial on lesser offense. D.C.C.E. 
§§ 22-1801, 22-3102. U. S. v. Melton, C.A.D.C. 
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1973, 491 F.2d 45, 160 U.S.App.D.C. 252. 
Criminal Law &=> 11 88, 11 89 

Although conviction for second -degree bur- 
glary was vacated because of insufficiency of 
indictment, government could seek another 
grand jury indictment for such offense, but 
since indictment was sufficient to charge an 
unlawful entry and evidence was sufficient to 
support such a conviction, case was remanded 
for entry of judgment of conviction for unlawful 
entry if government did not object and trial 
court considered such action in the interests of 
justice; otherwise government could decide 
whether it wished to submit defendant's case 
again to grand jury. D.C.C.E. §§ 22-1 801(b), 
22-3102; Fed.Rules Crim.Proc. rule 12(b) (2), 
18 U.S.C.A. U. S. v. Seegers, C.A.D.C.1971, 
445 F.2d 232, 144 U.S.App.D.C. 162. Criminal 
Law &=> 1186.3 

Immediate discovery was not appropriate on 
remand of selective prosecution claim arising 
from prosecutor's refusal to divert political pro- 
testors charged with unlawful entry where Gov- 
ernment had not had opportunity to respond to 
demonstrators' prima facie case of improper 
motivation and in camera discovery of prosecu- 



tor's documents may be required. D.C.Code 
1981, §22-3102; Criminal Rule 26.2(c); 
U.S.C.A. Const. Amends. 1, 5, 14. Fedorov v. 
U.S., 1991, 600 A. 2d 370. Criminal Law <£=> 
1192 

Criminal case in which Court of Appeals re- 
versed second degree burglary conviction on 
ground that trial court erroneously failed to give 
requested instruction on lesser included oliense 
of unlawful entry was remanded for entry of 
judgment of conviction for unlawful entry or, if 
government objected, new trial where, in find- 
ing second-degree burglary, jury necessarily 
found defendant guilty of lesser included offense 
and, by virtue of defendant's admission that half 
his body was inside store and his failure to 
assert legal justification for being there, defen- 
dant did not contest unlawful entry charge. 
Roane v. U. S., 1981, 432 A.2d 1218. Criminal 
Law@=» 1189 

Record did not disclose abuse of discretion in 
denial of defendants' motion for new trial in 
prosecution for unlawful entry. D.C.Code 1961, 
§ 22-3102. Fatemi v. U.S. (App. 1963) 192 
A.2d 525. Criminal Law <S=> 91 1 



§ 22-3303. Grave robbery; buying or selling dead bodies. 

Whoever, without legal authority or without the consent of the nearest 
surviving relative, shall disturb or remove any dead body from a grave for the 
purpose of dissecting, or of buying, selling, or in any way trafficking in the 
same, shall be imprisoned not less than 1 year nor more than 3 years. 

(Mar. 3, 1901, 31 Stat. 1334, ch. 854, § 891.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 22-3103. 
1973 Ed., § 22-3103. 

Cross References 
Unlawful traffic in dead bodies, see § 3-206. 



Key Numbers 

Cemeteries G=>22. 

Westlaw Key Number Search: 71k22. 



Library References 

Encyclopedias 

C.J.S. Cemeteries §§ 34 to 35. 



§ 22—3304, Depredation of fixtures in houses. 

Whoever shall wilfully and without color of right enter into any occupied or 
unoccupied dwelling-house or other building, property of another, and shall 
cut, break, or tear from its place any gas pipe, water pipe, doorbell, or other 
fixture therein; or whoever shall in such dwelling-house or other building 
wilfully and without color of right cut, break, or tear down any wall or part of a 
wall, or door, with intent to cut, break, or tear from its place any pipe or fixture 
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therein, shall be fined not more than $200 or be imprisoned not more than 2 
years, or both. 

(Mar. 3, 1901, 31 Stat. 1324, ch. 854, § 825.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 22-3104. 
1973 Ed., § 22-3104. 



Library References 
Key Numbers Encyclopedias 

Malicious Mischief <S=>1, 12. C .J.S. Malicious or Criminal Mischief or 

Wesdaw Kev Number Searches: 248k 1; Damage to Property §§ 2 to 5 11 

248kl2. & * J 

§ 22-3305. Placing explosives with intent to destroy or injure property. 

Whoever places, or causes to be placed, in, upon, under, against, or near to 
any building, car, vessel, monument, statue, or structure, gunpowder or any 
explosive substance of any kind whatsoever, with intent to destroy, throw down, 
or injure the whole or any part thereof, although no damage is done, shall be 
punished by a fine not exceeding $1,000 and by imprisonment for not less than 
2 years or more than 10 years. 

(Mar. 3, 1901, ch. 854, § 825a; Mar. 3, 1905, 33 Stat. 1033, ch. 1461; Dec. 27, 1967, 81 
Stat. 739, Pub. L. 90-226, title VI, § 607.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 22-3105. 
1973 Ed., § 22-3105. 



Library References 
Key Numbers Encyclopedias 

Explosives @=>5. C.J.S. Explosives § 12. 

Westlaw Key Number Search: 164k5. 

United States Code Annotated 

Explosives and other dangerous articles, federal crimes and offenses, see 18 U.S.C.A. § 831 et seq., 
18 U.S.C.A. § 841 etseq. 

§ 22-3306. Defacing books, manuscripts, publications, or works of art. 

Any person who shall wrongfully deface, injure, or mutilate, tear, or destroy 
any book, pamphlet, or manuscript, or any portion thereof belonging to the 
Library of Congress, or to any public library in the District of Columbia, 
whether the property of the United States or of the District of Columbia or of 
any individual or corporation in said District, or who shall wrongfully deface, 
injure, mutilate, tear, or destroy any book, pamphlet, document, manuscript, 
public record, print, engraving, medal, newspaper, or work of art, the property 
of the United States or of the District of Columbia, shall be held guilty of a 
misdemeanor, and, on conviction thereof, shall, when the offense is not other- 
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wise punishable by some statute of the United States, be punished by a fine of 
not less than $10 nor more than $1,000, and by imprisonment for not less than 
1 month nor more than 180 days, or both, for every such offense. 

(Mar. 3, 1901, 31 Stat. 1327, ch. 854, § 849; June 30, 1902, 32 Stat. 535, ch. 1329; Dec. 
1, 1982, D.C. Law 4-164, § 601(d), 29 DCR 3976; Sept. 5, 1985, D.C. Law 6-19, 
§ 14(b), 32 DCR 3590; Aug. 20, 1994, D.C, Law 10-151, § 105(n), 41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications Law 6-19, the "District of Columbia Public 

1981 Ed., § 22-3106. Records Management Act of 1985," was intro- 

1973 Ed § 22-3106 duced in Council and assigned Bill No. 6-139, 

which was referred to the Committee on Gov- 
Emergency Act Amendments ernment Operations. The Bill was adopted on 
For temporary amendment of section, see first and second readings on May 14, 1985 and 
§ 105(n) of the Omnibus Criminal Justice Re- May 28, 1985, respectively. Signed by the May- 
form Emergency Amendment Act of 1994 (D.C. or on June 10 - 1985 > il was assigned Act No. 
Act 10-255, June 22, 1994, 41 DCR 4286). 6 ~ 34 and transmitted to both Houses of Con- 
gress for its review. 
Legislative History of Laws Law 10-151, the "Omnibus Criminal Justice 
Law 4-164, the "District of Columbia Theft Reform Amendment Act of 1994/' was intro- 
and White Collar Crimes Act of 1982." was duced in Council and assigned Bill No. 10-98, 
introduced in Council and assigned Bill No. which was referred to the Committee on the 
4-133, which was referred to the Committee on Judiciary. The Bill was adopted on first and 
the Judiciary. The Bill was adopted on first, second readings on March 29, 1994, and April 
amended first and second readings on June 22, 12, 1994, respectively. Signed by the Mayor on 
1982, July 6, 1982, and July 20, 1982, respec- May 4, 1994, it was assigned Act No. 10-238 
lively. Signed by the Mayor on August 4, 1982, and transmitted to both Houses of Congress for 
it was assigned Act No. 4-238 and transmitted its review. D.C. Law 10-151 became effective 
to both Houses of Congress for its review. on August 20, 1994. 

Library References 
Key Numbers Encyclopedias 

Malicious Mischief <&=>1, 12. C .J.S. Malicious or Criminal Mischief or 

Westlaw Key Number Searches: 248k 1; Damage to Property §§ 2 to 5, 1 1. 

248kl2. e f j 

§ 22—3307. Destroying or defacing public records. 

Whoever maliciously or with intent to injure or defraud any other person 
defaces, mutilates, destroys, abstracts, or conceals the whole or any part of any 
record authorized by law to be made, or pertaining to any court or public office 
in the District, or any paper duly filed in such court or office, shall be fined not 
more than $1,000 or imprisoned not more than 180 days, or both. 

(Mar. 3, 1901, 31 Stat. 1327, ch. 854, § 844; Aug. 20, 1994, D.C. Law 10-151, § 105(o), 
41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications form Emergency Amendment Act of 1994 (D.C. 

1981 Ed., § 22-3107. Act 10-255, June 22, 1994,41 DCR 4286). 

1973 Ed., § 22-3107. 

Legislative History of Laws 

Emergency Act Amendments For legislative history of D.C. Law 10-151, 

For temporary amendment of section, see see Historical and Statutory Notes following 
§ 105(o) of the Omnibus Criminal Justice Re- § 22-3306. 
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§ 22-3307 CRIMINAL OFFENSES AND PENALTIES 

Cross References 

Tampering with physical evidence, see § 22-723. 

Library References 
Key Numbers Encyclopedias 

Records <S^22. c j s R ecor ds §§ 32, 57 to 59. 

Westlaw Key Number Search: 326k22. 

United States Code Annotated 

Governmental records and reports, federal crimes and offenses, see 18 U.S.CA. § 2071 et seq. 

§ 22-3308. Cutting down or destroying things growing on or attached to 
the land of another. 

Whoever maliciously cuts down or destroys by girdling or otherwise, any 
standing or growing vine, bush, shrub, sapling, or tree on the land of another, 
or severs from the land of another any product standing or growing thereon, or 
any other thing attached thereto, shall, if the value of the thing destroyed, or the 
amount of damage done to any such thing or to the land is $50 or more, be 
imprisoned for not less than 180 days nor more than 3 years, or, if such value 
or amount is less than that sum, shall be fined not less than $5 nor more than 
$100, or be imprisoned not more than 180 days, or both. 

(Mar. 3, 1901, 31 Stat. 1327, ch. 854, § 847; Aug. 12, 1937, 50 Stat. 629, ch. 599; Aug. 
20, 1994, D.C. Law 10-151, § 105(p), 41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications form Emergency Amendment Act of 1994 (D.C. 

1981 Ed., § 22-3108. Act 10-255, June 22, 1994, 41 DCR 4286). 

1973 Ed., § 22-3108. 

Legislative History of Laws 

Emergency Act Amendments For legislative history of D.C. Law 10-151, 

For temporary amendment of section, see see Historical and Statutory Notes following 

§ 105(p) of the Omnibus Criminal Justice Re- § 22-3306. 

Library References 

Key Numbers Encyclopedias 

Trespass <S^83, 91. C j_ S Trespass §§ 149, 165. 

Westlaw Kev Number Searches: 386k83; 
386k91. 

§ 22-3309. Destroying boundary markers. 

Whoever maliciously cuts down, destroys, or removes any boundary tree, 
stone, or other mark or monument, or maliciously effaces any inscription 
thereon, either of his or her own lands or of the lands of any other person 
whatsoever, even though such boundary or bounded trees should stand within 
the person's own land so cutting down and destroying the same, shall be fined 
not more than $1,000 and imprisoned not exceeding 180 days. 

(Mar. 3, 1901, 31 Stat. 1333, ch. 854, § 880; May 21, 1994, D.C. Law 10-119, § 2(u), 41 
DCR 1639; Aug. 20, 1994, D.C. Law 10-151, § 105(q), 41 DCR 2608.) 
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Historical and Statutory Notes 

Prior Codifications 1994," was introduced in Council and assigned 

1981 Ed., § 22-3109. Bill No. 10-332, which was referred to the 

1973 Ed., § 22-3109. Committee on the Judiciary. The Bill was 

adopted on first and second readings on Febru- 

Emergency Act Amendments ary x> l994> and Marc h 1, 1994, respectively. 

For temporary amendment of section, see Signed by the Mayor on March 17, 1994, it was 

§ 105(q) of the Omnibus Criminal Justice Re- assigned Act No . 10 -209 and transmitted to 

form Emergency Amendment Act of 1994 (D.C. both R f Congress for its review . Dc 

Act 10-255, June 22, 1994, 41 DCR4286). Law 1Q _ n9 became b effective on May 21> 199 4. 

Legislative History of Laws For legislative history of D.C. Law 10-151, 

Law 10-1 19, the "Anti-Gender Discriminatory see Historical and Statutory Notes following 
Language Criminal Offenses Amendment Act of § 22-3306. 

Library References 
Key Numbers Encyclopedias 

Boundaries <S=»5, 56. C.J.S. Boundaries §§ 3, 5, 7, 143 to 144. 

Westlaw Kev Number Searches: 59k5; 
59k56. 

§ 22-3310. Destroying trees or protections thereof on public grounds; 
fastening horses thereto. 

It shall not be lawful for any person or persons to girdle, break, wound, 
destroy, or in any manner injure any of the trees growing or planted and set, or 
which may hereafter be planted and set on any of the public grounds, open 
space, or squares or on any private lot, or on any of the streets, or avenues, 
roads or highways, in the District of Columbia, or any of the boxes, stakes, or 
any other protection thereof, under a penalty of not exceeding $50 for each and 
every such offense; and if any person or persons shall tie or in any manner 
fasten a horse or horses to any of the trees, boxes, or other protection thereof 
on any streets or avenues, roads, or highways, on any of the public grounds 
belonging to the United States, or on any of the streets, avenues, or alleys, in 
the District of Columbia, each and every such offender shall forfeit and pay for 
each offense a sum not exceeding $10. 

(July 29, 1892, 27 Stat. 324, ch. 320, § 13.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 22-3110. 
1973 Ed., § 22-3110. 

Cross References 

Conduct of prosecutions under this section, see § 22-1809. 

Cutting down or destroying things on the land of another, see § 22-3308. 

Library References 

Key Numbers Encyclopedias 

District of Columbia 3^23. c j s District of Columbia § 9. 

Westlaw Key Number Search: 132k23. 

29 



§22-3311 CRIMINAL OFFENSES AMD PENALTIES 

§ 22—3311. Disorderly conduct in public buildings or grounds; injury to or 
destruction of United States property. 

Any person guilty of disorderly and unlawful conduct in or about the public 
buildings and public grounds belonging to the United States within the District 
of Columbia, or who shall wilfully injure the buildings or shrubs, or shall pull 
down, impair, or otherwise injure any fence, wall, or other inclosure, or shall 
injure any sink, culvert, pipe, hydrant, cistern, lamp, or bridge, or shall remove 
any stone, gravel, sand, or other property of the United States, or any other part 
of the public grounds or lots belonging to the United States in the District of 
Columbia, shall be fined not more than $500, or imprisoned not more than 6 
months, or both. 

(July 29, 1892, 27 Stat. 325, ch. 320, § 15; Oct. 20, 1967, 81 Stat. 277, Pub. L. 90-108, 
§ 2.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 22-3111. 
1973 Ed, § 22-3111. 

Cross References 

Conduct of prosecutions under this section, see § 22-1809. 

Library References 
Key Numbers Encyclopedias 

Disorderly Conduct <£=>!, 15. c.J.S. Disorderly Conduct § 1(1), 9. 



District of Columbia <3^23. 
Westlaw Key Number Searches: 132k23; 
129kl; 129kl5. 



C.J.S. District of Columbia § 9. 



Notes of Decisions 

Indictment and information 2 offense with which they were charged and pos- 

Prosecution of offenders 1 sible penalty threatened and were entitled to 

Sentence and punishment 3 definite reference to the law which they had 

allegedly violated, and thus where, notwith- 

„ . r «r j standing request of defense, no one had given 

1. Prosecution ot onenders . ,, . r + 4 . i u • u 4 - 

citation or statute under which prosecution was 

United States, through United States attorney, bei hadj other than statement of prose cutor 

and not the District of Columbia, through the thal twQ sectlons were invo i ve d, convictions un- 

corporation counsel, is proper prosecutive au- d& . section { H hter sentence as re „ 

thor.ty for alleged violation of statute prescrib- d b oseax £ Ti were re ired to be sel 

,ng maximum f,ne of $500, or .mpnsonment for ^ D V.C.E. §§ 22-101 et seq., 22-109, 

not more than six months, or both, lor disorder- ~ 1in7 ^ 1191 -)-> ?im ->-> 1111. /in 

1 i i r , 1 ,. 1 , 11. ZZ— 110/, ZZ—\.\.Z\., ZZ—d 1 vjZ , ZZ—d 1 1 1 ', 4U 

ly and unlawlul conduct in or about public TT e _ . 1ft1 e .,-, ^. 4 . 4 r r- 1 1 ■ 

u .1 1. 1 ii. 1 1 i • ; ,u U.S.C.A, § 101. Smith v. District ol Columbia, 

buildings and public grounds belonging to the r- a r» r- m^ 20 n ri n„ no T f c a t^ n 

United States within the district D.C.C.E. ?.A.D C .1967, 387 F 2d 233, 128 U-S App.D.C. 

§§ 22-1107, 22-3111, 23-101(a, f). District of 275 " Indictment And Information €- 108 

Columbia v. Ackerman, 1971, 283 A.2d 24. Information charging defendant arrested dur- 

District And Prosecuting Attorneys <2=> 8; Indict- in g P eace demonstration with disorderly con- 

ment And Information <3=» 8 duct m that she dld Wlth intent to Provoke 

breach of peace congregate with others on pub- 

2. Indictment and information lie street and on grounds of United States Capi- 
Defendants, who were arrested after refusing tol, and did refuse to move, which failed to 

to move out of corridor in House wing of Capi- specify which of several potentially applicable 

tol building when ordered to do so by Capitol statutes was basis of prosecution, was insuffi- 

police, were entitled to know with certainty cient. D.C.C.E. §§ 22-1101 et seq., 22-1107, 

30 



TRESPASS; INJURIES TO PROPERTY §22-3312.01 

22-1121 and subd. (2), 22-3101 et seq., or about public buildings and public grounds 

22-3111. Feelev v. District of Columbia, shall upon conviction thereof be fined not more 

CAD. C. 1967, 387 F.2d 216, 128 U.S.App.D.C. than $50 so that sentences of 90 days in jail 

258. Indictment And Information <5=> 71.4(1) were { m p rop er notwithstanding that govern- 

3. Sentence and punishment ment mi S ht have had a choice as to whic ; h 

Since prosecutions were brought under gen- staUlte [i would Proceed under. D.C Code 

era! disorderly conduct sections rather than the 1961, §§ 9-125, 22-1 121, 22-31 1 1. Feeley v. 

Capitol Grounds statute, defendants should District of Columbia (App. 1966) 220 A.2d 325, 

have been sentenced under statute providing vacated 387 F.2d 216, 128 U.S.App.D.C. 258. 

that any person guilty of disorderly conduct in. Disorderly Conduct <S=> 15 

§ 22-3312. Destroying or defacing buildings, statues, or monuments. [Re- 
pealed] 

(Mar. 10, 1983, D.C. Law 4-203, § 6, 30 DCR 180.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 22-3112. F° r legislative history of D.C. Law 4-203, see 

Historical and Statutory Notes following 
§ 22-3312.01. 

§< 22— 3312.01. Defacing public or private property. 

It shall be unlawful for any person or persons willfully and wantonly to 
disfigure, cut, chip, or cover, rub with, or otherwise place filth or excrement of 
any kind; to write, mark, or print obscene or indecent figures representing 
obscene or objects upon; to write, mark, draw, or paint, without the consent of 
the owner or proprietor thereof, or, in the case of public property, of the person 
having charge, custody, or control thereof, any word, sign, or figure upon: 

(1) Any property, public or private, building, statue, monument, office, 
public passenger vehicle, mass transit equipment or facility, dwelling or 
structure of any kind including those in the course of erection; or 

(2) The doors, windows, steps, railing, fencing, balconies, balustrades, 
stairs, porches, halls, walls, sides of any enclosure thereof, or any movable 
property. 

(Mar. 10, 1983, D.C. Law 4-203, § 2, 30 DCR 180; June 3, 1997, D.C. Law 11-275, § 7, 
44 DCR 1408.) 

Historical and Statutory Notes 

Prior Codifications was assigned Act Mo. 4-287 and transmitted to 

1981 Ed., § 22-31 12.1. D0Ln Houses of Congress for its review. 

Law 11-275, the "Second Criminal Code 

Legislative History of Laws Technical Amendments Act of 1996," was intro- 

■Law 4-203, the "Anti-Intimidation and Defac- duced in Council and assigned Bill No. 1 1-909, 

ing of Public or Private Property Criminal Pen- which was referred to the Committee of the 

alty Act of 1982," was introduced in Council Whole. The Bill was adopted on first and sec- 

and assigned Bill No. 4-455, which was re- ond readings on November 7, 1996, and Decem- 

ferred to the Committee on Housing and Eco- ber 3, 1996, respectively. Signed by the Mayor 

nomic Development. The Bill was adopted on on December 24, 1996, it was assigned Act No. 

first and second readings on November 16, 1 1-520 and transmitted to both Houses of Con - 

1982, and December 14, 1982, respectively. gress for its review. D.C. Law 11-275 became 

Signed by the Mayor on December 28, 1982, it effective on June 3, 1997. 
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Cross References 

Wastewater system, tampering with and misuse, see § 8-105.05. 

Section References 

This section is referred to in § 22-3312.04. 



Key Numbers 
Malicious Mischief ©=>1. 
Westlaw Key Number Search: 248k 1 



1 



Admissibility of evidence 4 
Construction and application 
Indictment and information 3 
Prosecution of offenders 2 
Questions of law and fact 5 
Weight and sufficiency of evidence 



Library References 

Encyclopedias 

CJ.S. Malicious or Criminal Mischief or 
Damage to Property §§ 2 to 5. 

Notes of Decisions 

peals. D.C.Code 1951, §§ 22-109, 22-3112, 
23-101. District of Columbia v. Moody (Cr. 
App. 1961) 175 A.2d 782, certified question an- 
swered 304 F.2d 943, 113 U.S.App.D.C. 67. 
Federal Courts^ 1067 



1 . Construction and application 

This section specifically covers "filth or excre- 
ment of any kind/' and by this expansive lan- 
guage the City Council clearly intended for this 
section to reach beyond just urine or fecal mat- 
ter. Thus, the throwing of blood on the pillars of 
the White House constitutes defacement of pub- 
lic property, which this section prohibits. Unit- 
ed States v. Bohlke, 116 WLR 1697 (Super. Ct. 
1988). 

Because redundancy in criminal statutes is 
permissible, it does not matter that blood stains 
injure property for purposes of § 22-403, and 
also under this section. United States v. Berbe- 
rich, 120 WLR 537 (Super. Ct. 1992). 

2. Prosecution of offenders 

United States Attorney for District of Colum- 
bia rather than corporation counsel for District 
was the attorney who should prosecute offense 
of destroying private property in violation of the 
District of Columbia Code, where the offense 
was punishable by fine not to exceed $100, or 
imprisonment not to exceed six months, or 
both. D.C.Code 1961, §§ 22-3112, 23-101. 
District of Columbia v. Moody, C.A.D.C. 1962, 
304 F.2d 943, 113 U.S.App.D.C. 67. District 
And Prosecuting Attorneys <§=> 8 

Where question as to proper prosecuting au- 
thority as between District of Columbia Corpo- 
ration Counsel and United States Attorney is 
raised, the court must certify question to Court 
of Appeals for District of Columbia, and Munici- 
pal Court of Appeals was required to reverse 
action of Municipal Court in dismissing infor- 
mations brought by Corporation Counsel after 
ruling that United States Attorney was proper 
prosecuting authority and the court would re- 
mand with instructions to reinstate informa- 
tions and to certify questions to Court of Ap- 



3. Indictment and information 

Maximum fine for defacing property was 
greater than maximum fine lor malicious de- 
struction of property and, therefore, since their 
maximum prison term was same, defacing 
property was not lesser included offense of ma- 
licious destruction of property; accordingly, de- 
fendant, who was indicted for malicious de- 
struction of property, could not be convicted of 
defacing property. D.C.Code 1981, §§ 22-403, 
22-3112.1. Craig v. U.S., 1987, 523 A.2d 567. 
Indictment And Information <3=> 1 9 1 (.5) 

There was no fatal variance between informa- 
tion charging defendant with defacing doors of 
elevator in private building by drawing, mark- 
ing and writing sign or figure thereon and proof 
which showed that defendant, who did not ask 
for any further particulars, put stickers on door. 
D.C.Code 1951, § 22-3112. Patler v. District of 
Columbia (Cr.App. 1961) 171 A.2d 508. Mali- 
cious Mischief ©=> 5 

4. Admissibility of evidence 

In prosecution for destroying private proper- 
ty, where complainant purchased premises at 
foreclosure and sent a letter to defendant alleg- 
ing ownership, and successfully prosecuted a 
suit for eviction, while deed was admissible 
evidence of ownership, it was not the only ad- 
missible evidence and complainant's testimony 
relating thereto, was equally admissible. 
D.C.Code 1951, § 22-3112. Sims v. U.S. (Cr. 
App. 1956) 120 A.2d 69. Criminal Law <3=> 
400(7) 

5. Questions of law and fact 

In prosecution for destroying private proper- 
ty, evidence upon the question as to whether 
complainant was holder of legal title or had 
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right of possession when the offense was com- 6. Weight and sufficiency of evidence 

mitted was sufficient for the jury. D.C.Code Evidence supported conviction of destroying 

1951, § 22-3112. Sims v. U.S. (Cr.App. 1956) private property. D.C.Code 1951/ § 22-3112. 
120 A.2d 69. Malicious Prosecution &=> 10 Sims v - U.S. (Cr.App. 1956) 120 A.2d 69. Mali- 

cious Mischief <&=> 9 

§ 22— 3312,02. Defacing or burning cross or religious symbol; display of 
certain emblems. 

(a) It shall be unlawful for any person to burn, desecrate, mar, deface, or 
damage a cross or other religious symbol on any private premises or property 
in the District of Columbia primarily used for religious, educational, residential, 
memorial, charitable, or cemetery purposes, or for assembly by persons of a 
particular race, color, creed, or religion, or on any public property in the 
District of Columbia; or to place or to display in any of these locations a sign, 
mark, symbol, emblem, or other physical impression including, but not limited 
to, a Nazi swastika or any manner of exhibit which includes a burning cross, 
real or simulated, with the intent: 

(1) To deprive any person or class of persons of equal protection of the law 
or of equal privileges and immunities under the law, or for the purpose of 
preventing or hindering the constituted authorities of the United States or the 
District of Columbia from giving or securing to all persons within the District 
of Columbia equal protection of the law; 

(2) To injure, intimidate, or interfere with any person because of his or her 
exercise of any right secured by federal or District of Columbia laws, or to 
intimidate any person or any class of persons from exercising any right 
secured by federal or District of Columbia laws; 

(3) To intimidate, threaten, abuse, or harass any other person; or 

(4) To cause another person to fear for his or her personal safety, or where 
it is probable that reasonable persons will be put in fear for their personal 
safety by the defendant's actions, with reckless disregard for that probability. 

(b) The provisions of subsection (a) of this section shall not apply to acts 
committed on the private property of another person, if prior to those acts: 

(1) Written permission was received from the owner and occupant of the 
property; and 

(2) The written permission was filed with the Chief of the Metropolitan 
Police Department. 

(c) Nothing in this section shall be deemed to amend or repeal any provision 
of the District of Columbia Fire Prevention Code (7 DCRR). 

(Mar. 10, 1983, D.C. Law 4-203, § 3, 30 DCR 180.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 22-31 12.2. F° r legislative history of D.C. Law 4-203, see 

Historical and Statutory Notes following 
§ 22-3312.01. 
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Cross References 
Section References 

This section is referred to in § 22-3312.04. 

Library References 

Key Numbers Encyclopedias 

Civil Rights <5=>472. c j S Civil Rig]lts §§ 476 to 480 

Westlaw Key Number Search: 78k472. 

§ 22—3312.03. Wearing hoods or masks. 

(a) No person or persons over 16 years of age, while wearing any mask, 
hood, or device whereby any portion of the face is hidden, concealed, or 
covered as to conceal the identity of the wearer, shall: 

(1) Enter upon, be, or appear upon any lane, walk, alley, street, road 
highway, or other public way in the District of Columbia; 

(2) Enter upon, be, or appear upon or within the public property of the 
District of Columbia; or 

(3) Hold any manner of meeting or demonstration. 

(b) The provisions of subsection (a) of this section apply only if the person 
was wearing the hood, mask, or other device: 

(1) With the intent to deprive any person or class of persons of equal 
protection of the law or of equal privileges and immunities under the law, or 
for the purpose of preventing or hindering the constituted authorities of the 
United States or the District of Columbia from giving or securing for all 
persons within the District of Columbia equal protection of the law; 

(2) With the intent, by force or threat of force, to injure, intimidate, or 
interfere with any person because of his or her exercise of any right secured 
by federal or District of Columbia laws, or to intimidate any person or any 
class of persons from exercising any right secured by federal or District of 
Columbia laws; 

(3) With the intent to intimidate, threaten, abuse, or harass any other 
person; 

(4) With the intent to cause another person to fear for his or her personal 
safety, or, where it is probable that reasonable persons will be put in fear for 
their personal safety by the defendant's actions, with reckless disregard for 
that probability; or 

(5) While engaged in conduct prohibited by civil or criminal law, with the 
intent of avoiding identification. 

(Mar. 10, 1983, D.C. Law 4-203, § 4, 30 DCR 180.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 22-3112.3. F° r legislative history of D.C. Law 4-203, see 

Historical and Statutory Notes following 
§22-3312.01. 

34 



TRESPASS; INJURIES TO PROPERTY §22-3312.04 

Note 2 

Cross References 

Section References 

This section is referred to in § 22-3312.04. 

Library References 
Key Numbers Encyclopedias 

Disorderly Conduct <S=>1. C.J. S. Disorderly Conduct § 1(1). 

Westlaw Key Number Search: 129kl. 

§ 22-3312.04. Penalties for violation of §§ 22-3312.01 to 22-3312.03. 

(a) Any person who violates any provision of § 22-3312.01 shall be fined not 
less than $250 or more than $5,000, or imprisoned for a period not to exceed. 1 
year, or both. 

(b) Any person who violates any provision of § 22-3312.02 or § 22-3312.03 
shall be guilty of a misdemeanor punishable by a fine not to exceed $500, or 
imprisonment not to exceed 1 year, or both. 

(Mar. 10, 1983, D.C. Law 4-203, § 5, 30 DCR 180.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 22-3112.4. For legislative history of D.C. Law 4-203, see 

Historical and Statutory Notes following 
§ 22-3312.01. 

Library References 
Key Numbers Encyclopedias 

Civil Rights ©=472. c j s Civi i Rights §§ 476 to 480. 

Disorderly Conduct <&=» 15. r-Tcrv j i r a + k n 

,, ,. J ,,. , . r _ C. J. S. Disorderly Conduct 9 9. 

Malicious Mischief <S=>1 2. 

Westlaw Key Number Searches: 78k472; CJ.S. Malicious or Criminal Mischief or 

129kl5; 248kl2. Damage to Property § 11. 



United States Supreme Court 

Se n tence e n h a nceme n t, 



Hate crimes, 476, 124 L.Ed. 2d 436, on remand 178 

Wis.2d 597, 504 N.W.2d 610. 



, ,. , . Elements of offense, proof beyond rea- 
Freedom of speech, sentence enhance- sonable doubt, hate crimes penalty en- 
men t, selection of crime victim based hancement, jury trial, due process, see 
on race, see Wisconsin v. Mitchell, Append! v. New Jersey, U.S.NJ.2000, 
U.S.Wis.1993, 113 S.Ct. 2194, 508 U.S. 120 S.Ct. 2348. 

Notes of Decisions 

Due process of law 1 Amends. 5, 6. U.S. v. Frankel, 1990, 739 
Indictment and information 2 F.Supp. 629. Constitutional Law <£=> 267; 
Criminal Law €==> 101(1) 

1. Due process of law 2. Indictment and information 

Transfer of case from District of Columbia Maximum fine for defacing property was 
court to federal court where more severe penal- greater than maximum fine for malicious de- 
ties could be imposed did not deprive defen- struction of property and, therefore, since their 
dants of due process absent evidence that gov- maximum prison term was same, defacing 
ernmenl was attempting to coerce defendants property was not lesser included offense of ma- 
into pleading guilty in local court, thereby fore- licious destruction of property; accordingly, de- 
going their right to a jury trial. U.S.C.A. Const. fendant, who was indicted for malicious de- 
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Note 2 

struction of property, could not be convicted of 22-3112.1. Craig v. U.S., 1987, 523 A. 2d 567. 
defacing property. D. C. Code .1.981, §§ 22-403, Indictment And Information e=> 191 (.5) 

§ 22-3313. Destroying or defacing building material for streets. 

It shall not be lawful for any person or persons to destroy, break, cut, 
disfigure, deface, burn, or otherwise injure any building materials, or materials 
intended for the improvement of any street, avenue, alley, foot pavement, roads, 
highways, or inclosure, whether public or private property, or remove the same 
(except in pursuance of law or by consent of the owner) from the place where 
the same may be collected for purposes of building or improvement as afore- 
said; or to remove, cut, destroy, or injure any scaffolding, ladder, or other 
thing used in or about such building or improvement, under a penalty of not 
more than $25 for each and every such offense. 

(July 29, 1892, 27 Stat. 322, ch. 320, § 2.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 22-3113. 
1973 Ed., § 22-3113. 



Cross References 

Conduct of prosecutions under this section, see § 22-1809. 

Library References 

Key Numbers Encyclopedias 

District of Columbia <S=>22. c.J.S. District of Columbia §§ 9 to 10. 

West! aw Key Number Search: 132k22. 

§ 22-33 14. Destroying cemetery railing or tomb. 

If any person shall maliciously cut down, demolish, or otherwise injure any 
railing, fence, or inclosure around or upon any cemetery, or shall injure or 
deface any tomb or inscription thereon, such person shall be fined not more 
than $100. 

(Mar. 3, 1901, 31 Stat. 1327, ch. 854, § 850; May 21, 1994, D.C, Law 10-119, § 2(v), 41 
DCR1639.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 22-3114. F° r legislative history of D.C. Law 10-119, 

, rt „, ^,'c ^ -,^^* see Historical and Statutory Notes following 

1973 Ed., 9 22-31 14. §22-3309 

Cross References 

Burning of cross or other religious symbol, see § 22-331 2.02. 
Defacement of public or private building or property, see § 22-33 12.01 . 
Wearing of masks for particular purposes, see § 22-33 1 2.03. 
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Library References 
Key Numbers Encyclopedias 

Cemeteries ©=22. c.J.S. Cemeteries §§ 34 to 35. 

Westlaw Key Number Search: 71k22. 

§§ 22-3315 to 22-3317. Offenses against property of electric lighting, 
heating, or power companies; tapping gas pipes; tapping or 
injuring water pipes; tampering with water meters. [Re- 
pealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(pp>(rr), 29 DCR 3976.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., §§ 22-31 15 to 22-31 1 7. For legislative history of D.C. Law 4-164, see 

Historical and Statutory Notes following 
§ 22-3306. 

§ 22-3318. Malicious pollution of water. 

Every person who maliciously commits any act by reason of which the supply 
of water, or any part thereof, to the City of Washington, becomes impure, filthy, 
or unfit for use, shall be fined not less than $500 nor more than $1,000, or 
imprisoned at hard labor not more than 3 years nor less than 1 year. 

(R.S., § 1806; Feb. 11, 1895, 28 Stat. 650, ch. 79.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 22-3118. 
1973 Ed., § 22-3118. 

Library References 

Key Numbers Encyclopedias 

District of Columbia <^2L1. c j S District of Columbia § 8. 

Waters and Water Courses <3=212 ( C T S Watn- $ ^n 

Westlaw Kev Number Searches: 132k21.1; 
405k212. 

§ 22—33 1 9. Placing obstructions on or displacement of railway tracks. 

Whoever maliciously places an obstruction on or near the track of any steam 
or street railway, or displaces or injures anything appertaining to such track, 
with intent to endanger the passage of any locomotive or car, shall be impris- 
oned for not more than 10 years. 

(Mar. 3, 1901, 31 Stat. 1327, ch. 854, § 846.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 22-3119. 
1973 Ed., § 22-3119. 
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Library References 
Key Numbers Encyclopedias 

Railroads ^255(5, 13). c.J.S. Railroads §§ 464, 1007 to 1008, 1012 

Westlaw Key Number Searches: 320k255(5); to 1013 

320k255(13). 

United States Code Annotated 

Railroads, federal crimes and offenses, see 18 U.S.C.A. § 1991 et seq. 

§ 22—3320* Obstructing public road; removing milestones. 

If any person shall alter or in any manner obstruct or encroach on a public 
road, or cut, destroy, deface, or remove any milestones set up on such road, or 
place any rubbish, dirt, logs, or make any pit or hole therein, such person may 
be indicted, and, upon conviction thereof before the proper court, shall be fined 
or imprisoned, in the discretion of the court, according to the nature of the 
offense. 

(R.S., D.C., § 268.) 



Prior Codifications 

1981 Ed.,§ 22-3120. 
1973 Ed.,§ 22-3120. 



Key Numbers 

District of Columbia <§= 5> 22. 



Historical and Statutory Notes 



Library References 

Encyclopedias 

C.J.S. District of Columbia §§ 9 to 10. 



Westlaw Key Number Search: 132k22. 

§ 22-3321. Obstructing public highway. 

Any person who, without lawful authority, shall obstruct the free use of any of 
the public highways, which had been used and recognized as public county 
roads for 25 years prior to May 3, 1862, and which were thereafter duly 
surveyed, recorded, and declared public highways according to law, shall be 
subject to a fine for each offense of not less than $100 nor more than $250 and 
be imprisoned till the fine and the costs of suit and collection of the same are 
paid. 



(R.S., D.C., § 269.) 



Prior Codifications 

1981 Ed., § 22-3121. 
1973 Ed. , § 22-3121. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 22-3322. 
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Library References 
Key Numbers Encyclopedias 

Highways <S=>163, 164(5). C.J.S. Highways §§ 223, 230 to 231. 

Westlaw Key Number Searches: 200kl63; 

200k 164(5). 

§ 22-3322. Fines under § 22-3321 to be collected in name of United 
States. 

The fines provided for in § 22-3321 shall be collected in the name of the 
United States. 

(R.S., D.C., §§ 1, 2, 96, 270; June 11, 1878, 20 Stat. 102, ch. 180.) 

Historical and Statutory Motes 

Prior Codifications 

1981 Ed., § 22-3122. 
1973 Ed., § 22-3122. 

Library References 

Key Numbers Encyclopedias 

Fines <3=>2, 19. C j. s> Fines §§ 3, 6> 16 to 17- 

Westlaw Key Number Searches: 174k2; 
174kl9. 
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Chapter 34 
Use of "District of Columbia" by Certain Persons. 

Section 

22-3401. Use of "District of Columbia" or similar designation by private detective or 

collection agency — Prohibited. 
22-3402. Use of "District of Columbia" or similar designation by private detective or 

collection agency — Penalty. 
22-3403. Use of "District of Columbia" or similar designation by private detective or 

collection agency — Prosecutions for violations. 

§ 22-3401. Use of "District of Columbia" or similar designation by private 
detective or collection agency — Prohibited. 

No person engaged in the business of collecting or aiding in the collection of 
private debts or obligations, or engaged in furnishing private police, investiga- 
tion, or other private detective services, shall use as part of the name of such 
business, or employ in any communication, correspondence, notice, advertise- 
ment, circular, or other writing or publication, the words "District of Colum- 
bia", "District", the initials "D.C.", or any emblem or insignia utilizing any of 
the said terms as part of its design, in such manner as reasonably to convey the 
impression or belief that such business is a department, agency, bureau, or 
instrumentality of the municipal government of the District of Columbia or in 
any manner represents the District of Columbia. As used in this section and 
§ 22-3402, the word "person" means and includes individuals, associations, 
partnerships, and corporations. 

(Oct. 16, 1962, 76 Stat. 1071, Pub. L. 87-837, § 1.) 



Prior Codifications 

1981 Ed., § 22-3423. 
1973 Ed., § 22-3423. 



Historical and Statutory Motes 



Cross References 



Section References 

This section is referred to in §§ 22-3402 and 22-3403. 

Library References 
Key Numbers Encyclopedias 

Detectives <^6. C.J.S. Detectives § 6. 

Westlaw Key Number Search: 125k6. 

§ 22—3402. Use of "District of Columbia" or similar designation by private 
detective or collection agency — Penalty. 

Any person who violates § 22-3401 shall be punished by a fine of not more 
than $300 or by imprisonment for not more than 90 days, or by both such fine 
and imprisonment. 

(Oct. 16, 1962, 76 Stat. 1071, Pub. L. 87-837, § 2.) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 22-3424. 
1973 Ed., § 22-3424. 



Cross References 



Section References 

This section is referred to in § 22-3401. 

Library References 
Key Numbers Encyclopedias 

Detectives <^6. C.J.S. Detectives § 6. 

Westlaw Key Number Search: 125k6. 

§ 22— 3403o Use of "District of Columbia" or similar designation by private 
detective or collection agency — Prosecutions for violations. 

All prosecutions for violations of § 22-3401 shall be conducted in the name 
of the District of Columbia by the Corporation Counsel or any Assistant 
Corporation Counsel. As used in this section the term "Corporation Counsel" 
means the Attorney for the District of Columbia, by whatever title such attorney 
may be known, designated by the Mayor of the District of Columbia to perform 
the functions prescribed for the Corporation Counsel in this section. 

(Oct. 16, 1962, 76 Stat. 1071, Pub. L. 87-837, § 3; May 21, 1994, D.C. Law 10-119, 
§ 18, 41 DCR1639.) 



Historical and 

Prior Codifications 

1981 Ed., § 22-3425. 
1973 Ed., § 22-3425. 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-2903. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 



Statutory Notes 

1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

District of Columbia <3=>7. 



Westlaw Key Number Search: 132k7. 



Library References 

Encyclopedias 

C.J.S. District of Columbia § 5. 
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Chapter 35 
Vagrancy. 

Section 

22-3501. "Vagrancy" defined; prosecution and the giving of security. [Repealed] 

22-3502. "Vagrants" defined. 

22-3503. Prosecutions; burden of proof to show lawful employment. 

22-3504. Penalty; conditions imposed by court. 

22-3505. Prosecutions. 

22-3506. Right to strike or picket not abrogated. 

§ 22-3501. "Vagrancy" defined; prosecution and the giving of security. 
[Repealed] 

(Dec. 17, 1941, 55 Stat. 810, ch. 589, § .5.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 22-3301. 

§ 22-3502. "Vagrants" defined. 

The following classes of persons shall be deemed vagrants in the District of 
Columbia: 

(1) Any person known to be a pickpocket, thief, burglar, confidence opera- 
tor, or felon, either by his or her own confession or by his or her having been 
convicted in the District of Columbia or elsewhere of any one of such offenses 
or of any felony, and having no lawful employment and having no lawful 
means of support realized from a lawful occupation or source, and not giving 
a good account of himself or herself when found loitering around in any 
park, highway, public building, or other public place, store, shop, or reserva- 
tion, or at any public gathering or assembly; 

(2) Any person leading an immoral or profligate life who has no lawful 
employment and who has no lawful means of support realized from a lawful 
occupation or source; 

(3) Any person who keeps, operates, frequents, lives in, or is employed in 
any house or other establishment of ill fame, or who (whether married or 
single) engages in or commits acts of fornication or perversion for hire; 

(4) Any person who frequents or loafs, loiters, or idles in or around or is 
the occupant of or is employed in any gambling establishment or establish- 
ment where intoxicating liquor is sold without a license; 

(5) Any person wandering abroad and lodging in any grocery or provision 
establishment, vacant house, or other vacant building, outhouse, market 
place, shed, barn, garage, gasoline station, parking lot, or in the open air, and 
not giving a good account of himself or herself; 

(6) Repealed; 
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(7) Any person who wanders about the streets at late or unusual hours of 
the night without any visible or lawful business and not giving a good 
account of himself or herself; and 

(8) All persons who by the common law are vagrants, whether embraced in 
any of the foregoing classifications or not. 

(Dec. 17, 1941, 55 Stat. 808, ch. 589, § 1; June 29, 1953, 67 Stat. 97, ch. 159, § 209(b); 
Nov. 17, 1993, D.C. Law 10-54, § 9, 40 DCR 5450; May 21, 1994, D.C. Law 10-119, 
§ 16(a), 41 DCR 1639; May 17, 1996, D.C. Law 1 1-1 19, § 5, 43 DCR 528; June 3, 1997, 
D.C, Law 1 1-275, § 9(a), 44 DCR 1408.) 



Historical and 
Prior Codifications 

1981 Ed., § 22-3302. 
1973 Ed., § 22-3302. 

Legislative History of Laws 

Law 10-54, the "Panhandling Control Act of 
1993," was introduced in Council and assigned 
Bill No. 10-72, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted 
on first and second readings on June 1, 1993, 
and June 29, 1993, respectively. Signed by the 
Mayor on July 16, 1993, it was assigned Act No. 
10-48 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 10-54 became 
effective on November 17, 1993. 

Law 10-119, the "Anti-Gender Discriminatory 
Language Criminal Offenses Amendment Act of 
1994," was introduced in Council and assigned 
Bill No. 10-332, which was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Febru- 
ary 1, 1994, and March 1, 1994, respectively. 
Signed by the Mayor on March 17, 1994, it was 
assigned Act No. 10-209 and transmitted to 
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both Houses of Congress for its review. D.C. 
Law 10-119 became effective on May 21, 1994. 

Law 11-119, the "Criminal Code Technical 
Amendments Act of 1996," was introduced in 
Council and assigned Bill No. 11-484, which 
was referred to the Committee of the Whole. 
The Bill was adopted on first and second read- 
ings on December 5, 1995, and January 4, 1996, 
respectively. Signed by the Mayor on January 
26, 1996, it was assigned Act No. 11-198 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 1 1-1 19 became effective May 
17, 1996. 

Law 1 1-275, the "Second Criminal Code 
Technical Amendments Act of 1996," was intro- 
duced in Council and assigned Bill No. 1 1-909, 
which was referred to the Committee of the 
Whole. The Bill was adopted on first and sec- 
ond readings on November 7, 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor 
on December 24, 1996, it was assigned Act No. 
1 1-520 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 1 1-275 became 
effective on June 3, 1997. 



Cross References 
Section References 

This section is referred to in §§ 22-3503 to 22-3506, and 22-4503. 



Key Numbers 
Vagrancy Q^l. 
Westlaw Key Number Search: 399kl. 



Library References 

Encyclopedias 

C.J.S. Vagrancy §§ 1 to 2. 



Notes of Decisions 



Actions contesting validity 2 
Admissibility of evidence 21 
Arrest 13 
Conduct of trial 18 
Confessions and admissions 20 
Construction and application 3 
Defenses, generally 10 

Demand to account for self, nature and ele- 
ments of offense 9 
Double jeopardy 1 1 



Entrapment 1 2 

Examination of witnesses 19 

Indictment and information 15 

Instructions 23 

Joint or separate trials of offenses or codefend- 

ants 17 
Liberality of construction 4 
Nature and elements of offense 6-9 

In general 6 

Demand to account for self 9 
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Nature and elements of offense— Cont'd 

Status of vagrancy 8 

Words and phrases 7 
Presumptions and burden of proof 22 
Purposes 5 
Review 26 

Right to trial by jury 16 
Searches and seizures 14 
Sentence and punishment 25 
Status of vagrancy, nature and elements of of- 
fense 8 
Validity 1,2 

In general 1 

Actions contesting validity 2 
Weight and sufficiency of evidence 24 
Words and phrases, nature and elements of 
offense 7 



1. Validity — In general 

Past violation of criminal law does not autho- 
rize one's subjection to innately vague statutory 
specifications of crime. D.C.C.E. §§ 22-3302 to 
22-3306; U.S.C.A.Const. Amend. 5. Ricks v. 
District of Columbia, CAD. C. 1968, 414 F.2d 
1097, 134 U.S.App.D.C. 201. Criminal Law ^ 
13.1(1) 

Phrase "not giving a good account of himself" 
as used in vagrancy statute was much too loose 
to satisfy constitutional requirements. D.C.C.E. 
§ 22-3302(1). Ricks v. District of Columbia, 
C.A.D.C. 1968, 414 F.2d 1097, 134 U.S.App.D.C. 
201. Criminal Law ®=> 13.1(3) 

Phrase "leading an immoral and profligate 
life" as used in vagrancy statute necessitated 
guesswork as to its coverage and rendered stat- 
ute invalid. D.C.C.E. § 22-3302(3); 
U.S.C.A.Const. Amend. 5. Ricks v. District of 
Columbia, C.A.D.C.l 968, 414 F.2d 1097, 134 
U.S.App.D.C. 201. Criminal Law <£=> 13.1(3) 

Phrase "a good account" as used in vagrancy 
statute was so indefinite as to render statute 
unconstitutional. D.C.C.E. § 22-3302(8); 
U.S.C.A.Const. Amend. 5. Ricks v. District of 
Columbia, C.A.D.C.1968, 414 F.2d 1097, 134 
U.S.App.D.C. 201. Criminal Law ®=> 13.1(3) 

Vagrancy statute proscription against wan- 
dering without any visible or lawful business 
coupled with requirements that wanderer give 
"a good account" of himself granted unfettered 
discretion and rendered statute invalid. 
D.C.C.E. § 22-3302(8); U.S.C.A.Const. Amend. 
5. Ricks v. District of Columbia, C.A.D.C.1968, 
414 F.2d 1097, 134 U.S.App.D.C. 201. Crimi- 
nal Law<^=> 13.1(3) 

Term loitering as used in vagrancy statute 
failed to supply statutory 7 criteria by which one 
could objectively distinguish lawful from unlaw- 
ful conduct and rendered statute unconstitution- 
al. D.C.C.E. § 22-3302(1); U.S.C.A.Const. 
Amend. 5. Ricks v. District of Columbia, 
C.A.D.C.1968, 414 F.2d 1097, 134 U.S.App.D.C. 



201. Constitutional Law €=> 258(3.1); Criminal 
Law <^ 13.1(3) 

Vagrancy statutes were not invalid on ground 
that they were "catch-alls" used when other 
crimes could not be proven or that they alleged- 
ly required a lesser quantum of proof to convict. 
D.C.Code 1961, §§ 22-3302, 33^116a. Ricks v. 
U. S. (App. 1967) 228 A.2d 316, reversed 414 
F.2d 1097, 134 U.S.App.D.C. 201, reversed 414 
F.2d 1111, 134 U.S.App.D.C. 215. Vagrancy^ 
1 

Since under the Narcotics Vagrancy and Gen- 
eral Vagrancy Statutes anyone using street for a 
lawful business in a lawful manner may do so 
without restriction, statutes are not an unrea- 
sonable restriction on freedom of movement in 
violation of due process clause of Fifth Amend- 
ment. D.C.Code 1961, §§ 22-3302, 33-416a; 
U.S.C.A.Const. Amend. 5. Ricks v. U. S. (App. 
1967) 228 A.2d 316, reversed 414 F.2d 1097, 
134 U.S.App.D.C. 201, reversed 414 F.2d 1111, 
134 U.S.App.D.C. 215. Constitutional Law <^ 
274(6); Drugs And Narcotics <s^> 43. J; Poisons 
O 5 2; Vagrancy <3=» 1 

Narcotics Vagrancy and General Vagrancy 
Statutes do not improperly require presentation 
and proof of prior convictions, and do not deny 
due process and fair trial. D.C.Code 1961, 
§§ 22-3302, 33-41 6a. Ricks v. U. S. (App. 
1967) 228 A.2d 316, reversed 414 F.2d 1097, 
134 U.S.App.D.C. 201, reversed 414 F.2d 1111, 
134 U.S.App.D.C. 215. Constitutional Law <£=> 
258(3.1); Drugs And Narcotics ®=> 43.1; Poi- 
sons <^ 2 ; Vagrancy <3=^ 1 

Word "loitering" as used in Narcotics Va- 
grancy and General Vagrancy Statutes was not 
unconstitutionally vague, particularly where ad- 
ditional conditions were necessarv to constitute 
offense. D.C.Code 1961, §§ 22-3302, 33-416a. 
Ricks v. U. S. (App. 1967) 228 A.2d 316, re- 
versed 414 F.2d 1097, 134 U.S.App.D.C. 201, 
reversed 414 F.2d 1111, 134 U.S.App.D.C. 215. 
Criminal Law <^ 13.1(9) 

Narcotics Vagrancy and General Vagrancy 
Statutes delineate with specificity what vagran- 
cy is, and the definitions are neither numerous 
nor susceptible to widely divergent interpreta- 
tions. D.C.Code 1961, §§ 22-3302, 33-416a. 
Ricks v. U. S. (App. 1967) 228 A.2d 316, re- 
versed 414 F.2d 1097, 134 U.S.App.D.C. 201, 
reversed 414 F.2d 1111, 134 U.S.App.D.C. 215. 
Criminal Law <^ 13.1(9) 

Statute providing that any person leading 
"immoral or profligate life" who has no lawful 
employment and who has no lawful means of 
support realized from lawful occupation or 
source is vagrant is not unconstitutional on 
ground that words "immoral or profligate life" 
are too vague and uncertain. D.C.Code 1961, 
§ 22-3302(3). Hicks v. District of Columbia 
(App. 1964) 197 A.2d 154. Criminal Law <S=> 
13.1(3) 
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Vagrancy statute providing that burden of 
proof shall be on defendant to show that he has 
lawful employment or lawful means of support 
realized from a lawful occupation or source, is 
not unconstitutional because it shifts burden of 
proof to defendant after prima facie case has 
been made out against him. D.C.Code 1940, 
§ 22-3302(1); D.C.Code 1940, § 22-3303. 
Williams v. District of Columbia (Cr.App. 1949) 
65 A.2d 924. Vagrancy <3» 3 

2. Actions contesting validity 

Because of backdrop of changing law and 
practice in the last five years during which part 
of the District of Columbia vagrancy statute was 
declared unconstitutional followed by a plethora 
of police regulations pertaining to street investi- 
gations, record which contained only two inci- 
dents involving plaintiff more than five years 
previously under the then effective vagrancy 
procedures was insufficient basis upon which to 
grant relief to plaintiff in his request for class 
action and a declaration of unconstitutionality 
of the remaining sections of the general vagran- 
cy statute. D.C.C.E. §§ 22-3302, 22-3302(1, 
3-9), 33-41 6a. Gomez v. Wilson, C.A.D.C.1973, 
477 F.2d 411, 155 U.S.App.D.C. 242. Constitu- 
tional Law <3^ 42.1(3) 

Since record based on two five-year-old inci- 
dents involving plaintiff and District of Colum- 
bia vagrancy procedures was insufficient, due to 
new police regulations and court decisions to 
authorize Court of Appeals to adjudicate ques- 
tion of constitutionality of remaining provisions 
of vagrancy statute, or the propriety of class 
action injunctive relief against a pattern of po- 
lice misconduct, but new information arising 
after case had left district court was sufficient to 
entitle plaintiff to an opportunity to update law- 
suit as predicate for possible further relief, 
Court of Appeals would remand cause for pur- 
pose of renovating pleadings. D.C.C.E. 
§§ 22-3302, 22-3302(1, 3-9), 33-416a; 28 
U.S.C.A. § 2106. Gomez v. Wilson, C.A.D.C. 
1973, 477 F.2d 411, 155 U.S.App.D.C. 242. 
Federal Courts <5=> 924.1; Injunction <&=> 77(2) 

Where ruling in action for injunctive and de- 
claratory relief from allegedly unconstitutional 
police vagrancy observation practices was di- 
rected only to the procedures used by the police 
and not the statute itself, suit in nature of class 
action was not proper and court would only 
pass on facts of plaintiff's case. D.C.C.E. 
§ 22-3302(1, 3, 8). Gomez v. Wilson, 1971, 323 
F.Supp. 87, remanded 477 F.2d 411, 155 
U.S.App.D.C. 242. Federal Civil Procedure &=> 
165 

3. Construction and application 

Both the Narcotics Vagrancy Statute and 
General Vagrancy Statute employ separate 
paragraphs which disjunctively set up criteria 
amounting to vagrancy and both require fac- 
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tors, other than prior convictions, which con- 
junctively amount to violation, so that prior 
convictions are not essential to all subsections 
of the statutes. D.C.Code 1961, §§ 22-3302, 
33-4 16a. Ricks v. U. S. (App. 1967) 228 A.2d 
316, reversed 414 F.2d 1097, 134 U.S.App.D.C. 
201, reversed 414 F.2d 1111, 134 U.S.App.D.C. 
215. Drugs And Narcotics <3^ 61; Poisons <&=> 
4; Vagrancy <3^ 1 

One can be found guilty of violating either 
Narcotics Vagrancy Statute or the General Va- 
grancy Statute without having been previously 
convicted. D.C.Code 1961, §§ 22-3302, 
33-416a. Ricks v. U. S. (App. 1967) 228 A.2d 
316, reversed 414 F.2d 1097, 134 U.S.App.D.C. 

201, reversed 414 F.2d 1111, 134 U.S.App.D.C. 
215. Drugs And Narcotics <&* 61; Poisons <&* 
4; Vagrancy <&=> 1 

Vagrant statute is not to be construed as a 
curfew law, forbidding persons to be on streets 
after certain hour of night. D.C.Code 1940, 
§ 22-3302. Beail v. District of Columbia (Cr. 
App. 1951) 82 A.2d 765, reversed 201 F.2d 176, 
91 U.S.App.D.C. 110. Vagrancy^ 1 

The vagrancy statute is in nature of a police 
regulation to prevent crime, and was enacted 
for the enforcement of good order and public 
safety, and must be construed in view of that 
purpose. D.C.Code 1940, § 22-3302(1). Clark 
v. District of Columbia (Cr.App. 1943) 34 A.2d 
711. Vagrancy <&= 1 

4. Liberality of construction 

The vagrancy statute must be construed nar- 
rowly in favor of defendant. D.C.Code 1951, 
§ 22-3302(1). Harris v. District of Columbia, 
C.A.D.C. 1958, 251 F.2d 913, 102 U.S.App.D.C. 

202. Vagrancy <2> 1 

Vagrancy statute, because it defines a crime, 
must be construed narrowly in favor of defen- 
dant. D.C.Code 1961, § 22-3302(1, 3, 8). 
Johnson v. District of Columbia (App. 1967) 230 
A.2d483. Vagrancy^ 1 

The vagrancy statute should not be so con- 
strued as to bar from society or intercourse with 
other human beings persons who have been 
convicted of crime and have served the sentence 
imposed. D.C.Code 1940, § 22-3302(1). Clark 
v. District of Columbia (Cr.App. 1943) 34 A. 2d 
711. Vagrancy <^> 1 

5. Purposes 

The purpose of vagrancy statute is to prevent 
crimes which may likely flow from vagrant's 
mode of life. D.C.Code 1940, §§ 22-3302, 
22-3304. District of Columbia v. Hunt, 1947, 
163 F.2d 833, 82 U.S.App.D.C. 159. Vagrancy 
<^> ] 

Purpose of Narcotics Vagrancy and General 
Vagrancy Statutes is to prevent crimes which 
may likely flow from the vagrant's mode of life. 
D.C.Code 1961, §§ 22-3302, 33-416a. Ricks v. 
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U. S. (App. 1967) 228 A.2d 316, reversed 414 
F.2d 1097, 134 U.S.App.D.C. 201, reversed 414 
F.2d 1 111, 134 U.S.App.D.C. 215. Drugs And 
Narcotics <2> 45.1; Poisons <3=^ 4; Vagrancy <^ > 
1 

Purpose of vagrancy statute is to prevent 
crime likely to flow from vagrant's mode of life, 
and if officer were precluded from arresting 
thereunder until crime was committed, its pur- 
pose would wholly fail. D.C.Code 1961, 
§ 22-3302(8). Harris v. District of Columbia 
(App. 1963) 192 A.2d 814. Vagrancy ®=> 1 

It was not purpose of vagrancy statute to 
deprive persons of use of public sidewalks, so 
long as they are used either for legitimate pur- 
pose of pleasure or business; but when course of 
conduct indicates reasonable belief that use of 
street is not for legitimate purposes, officer may 
ask one to account for his actions. D.C.Code 
1951, §22-3302(1). Harris v. District of Colum- 
bia (Cr.App. 1957) 132 A.2d 152. Vagrancy &* 
1 

Vagrancy statutes are designed to prevent 
crime and if officer must wait until crime is 
committed, preventive purposes of statute whol- 
ly fails. D.C.Code 1940, § 22-3302. Beail v. 
District of Columbia (Cr.App. 1951) 82 A.2d 
765, reversed 201 F.2d 176, 91 U.S.App.D.C. 
110. Vagrancy O 3 1 

6. Nature and elements of offense — In general 

Where defendant was charged and convicted 
of being a vagrant under statute defining va- 
grant as person who wanders about streets at 
late and unusual hours at night without any 
visible and lawful business and not giving a 
good account of herself, defendant could be 
guilty of vagrancy under such statute, notwith- 
standing fact that she might be a person of fixed 
abode having lawful means of support. 
D.C.Code 1940, § 22-3302(8). Beail v. District 
of Columbia (Cr.App. 1951) 82 A.2d 765, re- 
versed 201 F.2d 176, 91 U.S.App.D.C. 110. Va- 
grancy <3=3 1 

7. Words and phrases, nature and ele- 
ments of offense 

Terms "immorality" and "profligateness" are 
not terms of art. D.C.C.E. § 22-3302(3). Ricks 
v. District of Columbia, C.A.D.C.1968, 414 F.2d 
1097, 134 U.S.App.D.C. 201. Vagrancy &* 1 

The word "thief" as used in vagrancy statute 
does not cover a person who has been guilty 
only of unauthorized borrowing. D.C.Code 
1951, § 22-3302(1). Harris v. District of Co- 
lumbia, C.A.D.C.1958, 251 F.2d 913, 102 
U.S.App.D.C. 202. Vagrancy e» 1 

Under statute providing that anyone who 
wanders about streets at late or unusual hours 
of the night without visible and lawful business 
and "not giving a good account of himself" is 
deemed a vagrant, quoted words mean not giv- 
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ing a good account upon order or demand to 
explain presence in the street, rather than just 
in response to casual or bantering questions. 
D.C.Code 1940, § 22-3302(8). Beail v. District 
of Columbia, C.A.D.C.1952, 201 F.2d 176, 91 
U.S.App.D.C. 110. Vagrancy <3» 1 

"Known" is sometimes used in sense of "re- 
puted", but in code section defining vagrancy, 
Congress clearly and specifically provided that 
one could come within purview of statute only if 
he was "known" to be a "pickpocket, * * * 
felon" by either conviction or confession. 
D.C.Code 1961, § 22-3302(1). Ferguson v. Dis- 
trict of Columbia (App. 1965) 208 A.2d 96. 
Vagrancy <&=> 1 

"Thief" is used generically in vagrancy statute 
and may be defined as one who takes property 
of another without knowledge or consent of 
latter; and a conviction under statute making it 
a misdemeanor to take and carry away property 
of another without right to do so rendered con- 
vict a "known thief" for purposes of vagrancy 
statute. D.C.Code 1951, §§ 22-1211, 22-3302(1). 
Harris v. District of Columbia (Cr.App. 1957) 
132 A.2d 152. Vagrancy @» 1 

Woman living together with man "common 
law" has no "lawful means of support" realized 
from a "lawful occupation" or source, for pur- 
poses of vagrancy statute. D.C.Code 1951, 
§ 22-3302(1). Harris v. District of Columbia 
(Cr.App. 1957) 132 A.2d 152. Vagrancy G=> 1 

Under statute defining vagrant as person who 
wanders about streets at late and unusual hours 
of night "without any visible and lawful busi- 
ness" and not giving a good account of himself, 
quoted phrase does not refer to ordinary voca- 
tion of person, but has reference to purpose of 
being on street, and "business" as specified 
therein is not to be limited to pursuit of mone- 
tary gain. D.C.Code 1940, § 22-3302(8). Beail 
v. District of Columbia (Cr.App. 1951) 82 A. 2d 
765, reversed 201 F.2d 176, 91 U.S.App.D.C. 
1 10. Vagrancy <£= 1 

One who, according to arresting officer, stood 
on streetcar loading platform for purpose of 
picking a pocket, was "loitering" within mean- 
ing of vagrancy statute. D.C.Code 1940, 
§22-3302(1); D.C.Code 1940, §22-3303. 
Williams v. District of Columbia (Cr.App. 1949) 
65 A.2d 924. Vagrancy <&> 1 

Under statute defining vagrant as any person 
who keeps, operates or frequents any house of 
ill fame, a person who lives in such a house, 
"frequents" it within meaning of the statute, 
since the word means to be in often. D.C.Code 
1940, § 22-3302(4). Wilson v. District of Co- 
lumbia (Cr.App. 1949) 65 A. 2d 214. Vagrancy 
©» 1 
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— Status of vagrancy, nature and ele- 
ments of offense 

The vagrancy statute denounces and makes 
punishable being in a state of vagrancy rather 
than the particular conduct enumerated in the 
statute as evidencing or characterizing such 
condition. D.C.Code 1940, §§ 22-3302, 
22-3304. District of Columbia v. Hunt, 1947, 
163 F.2d 833, 82 U.S.App.'D.C. 159. Vagrancy 
<®=» 1 

A course of conduct rather than an overt act 
is prohibited by the Narcotics Vagrancy and 
General Vagrancy Statutes. D.C.Code 1961, 
§§ 22-3302, 33-4 16a; U.S.C.A.Const. Amend. 8. 
Ricks v. U. S. (App. 1967) 228 A.2d 316, re- 
versed 414 F.2d 1097, 134 U.S.App.D.C. 201, 
reversed 414 F.2d 1111, 134 U.S.App.D.C. 215. 
Drugs And Narcotics <&=> 61; Poisons <£=» 4; 
Vagrancy ®=» 1 

Convictions for violation of Narcotics Vagran- 
cy and General Vagrancy Statutes were not 
invalid on ground that defendants were being 
punished solely for their status as vagrants. 
D.C.Code 1961, §§ 22-3302, 33-416a. Ricks v. 
U. S. (App. 1967) 228 A.2d 316, reversed 414 
F.2d 1097, 134 U.S.App.D.C. 201, reversed 414 
F.2d 1111, 134 U.S.App.D.C. 215. Vagrancy ®» 
1 

"Vagrancy" consists of a continuing course of 
immorality, a pattern of iniquity, rather than a 
solitary instance of wrongdoing; absent evi- 
dence of a course of conduct or mode of living 
or status prejudicial to public welfare, a vagran- 
cy conviction cannot stand. D.C.Code 1961, 
§ 22-3302(4). Golden v. District of Columbia 
(App. 1965) 210 A. 2d 2. Vagrancy <®=»'l 

Statute providing that any person leading im- 
moral or profligate life who has no lawful em- 
ployment and who has no lawful means of sup- 
port realized from lawful occupation or source 
is vagrant does not make criminal the status or 
condition of poverty and unemployment. 
D.C.Code 1961, § 22-3302(3). Hicks v. District 
of Columbia (App. 1964) 197 A.2d 154. Va- 
grancy <&=> 1 

"Vagrancy" consists of a continued course of 
immorality, a pattern of iniquity, rather than a 
solitary incidence of wrongdoing. D.C.Code 
1961, § 22-3302(3, 8). Coley v. District of Co- 
lumbia (Cr.App. 1962) 177 A.2d 889. Vagrancv 
<&> i 

Fact that defendant was a felon, standing 
alone, did not make out a case of vagrancy. 
D.C.Code 1951, § 22-3302(1). Jones v. District 
of Columbia (Cr.App. 1960) 158 A.2d 771. Va- 
grancy <&=> 1 

"Vagrancy" is a status or condition and stat- 
ute punishes one for being a certain kind of 
person, not for doing of an overt act, and crime 
is personal and individual and cannot be com- 
mitted jointly or in concert, since in essence it is 
a personal condition arrived at not instantane- 
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ously but by a mode of living. D.C.Code 1940, 
§ 22-3302. Hunt v. District of Columbia (Cr. 
App. 1946) 47 A.2d 783, affirmed 163 F.2d 833, 
82 U.S.App.D.C. 159. Vagrancy^ 1 

9. Demand to account for self, nature 

and elements of offense 

In prosecution for vagrancy, where defendant 
was not confronted with an order or demand to 
explain her presence in the street, her convic- 
tion was reversed. D.C.Code 1940, 
§ 22-3302(8). Beail v. District of Columbia, 
C.A.D.C.1952, 201 F.2d 176, 91 U.S.App.D.C. 
110. Vagrancy <£=» 1 

Officers of the law have no right to compel 
one to account for his actions merely because 
that person is on street at an unusual hour. 
D.C.Code 1940, § 22-3302. Beail v. District of 
Columbia (Cr.App. 1951) 82 A. 2d 765, reversed 
201 F.2d 176, 91 U.S.App.D.C. 110. Vagrancy 
<3=> 1 

When one's wandering and conduct on streets 
at late or unusual hours is such as to give 
reasonable grounds for belief that his purpose 
in being on street is not a legitimate one, law 
may validly require that he be called upon to 
account for his actions and deem his failure to 
give a good account as proof that his purpose 
on street is not a legitimate one. D.C.Code 
1940, § 22-3302. Beail v. District of Columbia 
(Cr.App. 1951) 82 A.2d 765, reversed 201 F.2d 
176, 91 U.S.App.D.C. 110. Vagrancy <S» 1 

10. Defenses, generally 

The mere irregularity of trying accused on 
vagrancy charge after he was validly arrested 
on a warrant charging disorderly conduct was 
no defense to the vagrancy charge. D.C.Code 
1940, § 22-3302(3). Davenport v. District of 
Columbia (Cr.App. 1948) 61 A.2d 486. Crimi- 
nal Law &=> 99 

1 1 . Double jeopardy 

Fact that defendant, who allegedly sold liquor 
in railroad station without a license, was previ- 
ously prosecuted for disorderly conduct, inde- 
cent exposure, solicitation to prostitution, viola- 
tion of the A. B.C. Laws, and drinking in public, 
and was convicted of some of such offenses, did 
not preclude subsequent prosecution for va- 
grancy, on ground that such prosecution consti- 
tuted double jeopardy, though testimony and 
witnesses employed in prior prosecutions were 
the same as those used in the vagrancv prosecu- 
tion. D.C.Code 1940, § 22-3302(3); 
U.S.C.A.Const. Amend. 5. Davenport v. District 
of Columbia (Cr.App. 1948) 61 A.2d 486. Dou- 
ble Jeopardy ®=* 139.1 

12. Entrapment 

A woman accused of violation of vagrancy 
statute which proscribes commission of acts of 
fornication for hire had no defense of entrap- 
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ment, where she had "hustled for about 20 
years" and police officer had merely afforded 
her an opportunity to go to a hotel room and 
offer to engage in prostitution. D.C.Code 1961, 
§ 22-3302(4). Golden v. District of Columbia 
(App. 1965) 2 10 A.2d 2. Criminal Law €=> 37(7) 

13. Arrest 

Under evidence, including testimony of expe- 
rienced police officers that they had observed 
defendant in company of known prostitutes and 
narcotics violators on four occasions during two 
nights, defendant's warrantless arrest for va- 
grancy was not without probable cause. 
D.C.C.E. §§ 22-3302, 33~416a(b) (1), (c). Wor- 
thy v. U. S., C.A.D.C.1968, 409 F.2d 1105, 133 
U.S.App.D.C. 188. Arrest ©=> 63.4(13) 

Where defendant was a frequenter of an es- 
tablishment where intoxicating liquor was being 
illegally sold and by doing so was guilty of a 
misdemeanor being committed in presence of 
officers, officers were within their proper duty 
in arresting defendant without a warrant, and 
as incident of arrest search of defendant was 
lawful, and narcotics then and there seized 
were properly admitted in evidence against him 
in prosecution for narcotics violations, 
D.C.Code 1961, §§ 22-3302, 22-3304, 
25-1 09(a).' Smith v. U.S., C.A.D.C.1965, 353 
F.2d 877, 122 U.S.App.D.C. 339. Arrest <3= 
63.3, 71.1(10); Criminal Law @=> 394.4(9) 

Police, who were cruising area, had probable 
cause to arrest defendant, whom they had previ- 
ously arrested for narcotics violation, when they 
saw him with known narcotics user, and evi- 
dence seized from person of defendant who, 
upon request, produced capsules from hand and 
pocket was admissible. Narcotic Drugs Import 
and Export Act, § 2(c, f), 21 U.S.C.A. § 174; 26 
U.S.C.A. (I.R.C.1954) § 4704(a); D.C.Code 
1961, §§ 22-3302(1-9), 33-416, 33-416a(a), (b) 
(1), (c). Freeman v. U. S., C.A.D.CJ963, 322 
F.2d 426, 116 U.S.App.D.C. 213. Arrest ®=» 
63.4(17); Criminal Law ©=» 394.4(13) 

Where plaintiff while walking street in Wash- 
ington, D. C. on May 10, 1967 was stopped by 
policemen who filled out vagrancy observation 
form and told plaintiff that they would arrest 
him for vagrancy if they saw him there again, 
and on December 13, 1967 plaintiff, who was 
sober and well-behaved while he was walking in 
same geographic locality around 11:00 p. rn., 
was stopped by officers and questioned regard- 
ing homosexuality and use of marijuana and 
ordered to remove coat and roll up his sleeves, 
officers' intrusion on plaintiff's Fourth Amend- 
ment rights was not reasonably related to cir- 
cumstances justifying interference and all police 
forms would be ordered expunged. D.C.C.E. 
§ 22-3302(1, 3, 8); U.S.C.A.Const. Amend. 4. 
Gomez v. Wilson, 1971, 323 F.Supp. 87, re- 
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manded 477 F.2d 411, 155 U.S.App.D.C. 242. 
Criminal Law <^> 1224(1); Records <3=> 22 

To justify a temporary detention in police- 
citizen street encounter, under general vagrancy 
statute, officer must be able to point to specific 
and articulate facts which, taken together with 
the rational inferences from the facts, reason- 
ably warrant the intrusion, and a mere hunch of 
criminal activity will not justify the officer in 
making detention for investigatory purposes. 
D.C.C.E. § 22-3302(1, 3, 8); U.S.C.A.Const, 
Amend. 4. Gomez v. Wilson, 1971, 323 F.Supp. 
87, remanded 477 F.2d 411, 155 U.S.App.D.C. 
242. Arrest^ 63.5(4) 

When an individual is unable to give a good 
account to police when wandering at late and 
unusual hours and is associated with criminals 
or narcotics addicts and is not lawfully em- 
ployed, these factors, together with others enu- 
merated in statutes, constitute probable cause 
for arrest for vagrancy. D.C.Code 1961, 
§§ 22-3302, 33-416a. Ricks v. U. S. (App. 
1967) 228 A.2d 316, reversed 414 F.2d 1097, 
134 U.S.App.D.C. 201, reversed 414 F.2d 1111, 
134 U.S.App.D.C. 215. Arrest @=> 63.4(6) 

Reference to "failure to give a good account" 
as used in Narcotics Vagrancy and General 
Vagrancy Statutes restricts rather than enlarges 
application of statutes and allows suspected va- 
grant to dissipate probable cause by satisfactori- 
ly explaining his conduct, and the arresting 
officer is not the only one who must evaluate 
account given by person questioned. D.C.Code 
1961, §§ 22-3302, 33-416a. Ricks v. U. S. 
(App. 1967) 228 A.2d 316, reversed 414 F.2d 
1097, 134 U.S.App.D.C. 201, reversed 414 F.2d 
1111, 134 U.S.App.D.C. 215. Arrests 63.4(6); 
Drugs And Narcotics <£=> 61; Poisons <§=> 4; 
Vagrancy <3= 1 

Where defendant set off hotel burglar alarm 
by leaving through side door and willingly re- 
turned inside with employee who called police 
and defendant confessed to having committed 
act of prostitution, but element of vagrancy of 
loitering about public place was lacking, there 
was no misdemeanor committed in presence of 
officer and arrest was unlawful. D.C.Code 
1961, § 22-3302(1, 4). Curtis v. U. S. (App. 
1966) 222 A.2d 840. Arrest @=> 63.3 

Where defendant was unlawfully arrested for 
vagrancy, defendant had right to raise voice in 
protest and could not properly be arrested for 
disorderly conduct for making such protest. 
D.C.Code 1961 § 22-3302(1, 4). Curtis v. U. S. 
(App. 1966) 222 A.2d 840. Arrest <&> 63.4(5) 

That, within period of about three weeks, 
defendant on four occasions at late hours was 
observed in downtown area many blocks from 
home, on one occasion was talking to male in 
dark alley, on another was walking in parking 
lot, on another was in company of known pros- 
titute, and on another was in company of con- 
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victed felon, gave reasonable ground for offi- 
cer's belief that her presence on streets was not 
for any legitimate purpose and was sufficient 
justification for calling upon her to account for 
her actions and for her arrest where she failed 
to do so. D.C.Code 1961, § 22-3302(8). Harris 
v. District of Columbia (App. 1963) 192 A.2d 
814. Arrests 63.4(13) 

That defendant was in taxicab when officer 
stopped her and was not then wandering about 
streets did not preclude him from stopping her 
and questioning her, where it could be inferred 
that hailing and boarding cab were part of 
effort to avoid questioning by police. D.C.Code 
1961, § 22-3302(8). Harris v. District of Co- 
lumbia (App. 1963) 192 A.2d 814. Municipal 
Corporations^ 189(1) 

Where police officer observed defendant 
walking along street shortly after noon hour 
carrying a paper bag and recognized him as a 
convicted thief and pursued him because officer 
assumed that defendant was carrying stolen 
goods, even though he had no information that 
an offense had been committed, arrest for va- 
grancy was invalid for lack of any evidence of 
loitering. D.C.Code 1951, § 22-3302(1). Jones 
v. District of Columbia (Cr.App. 1960) 158 A.2d 
771. Vagrancy @=> 5 

A small crowbar, three pairs of pliers and two 
screw drivers, found in automobile at time of its 
owner's arrest, were not such tools as are usual- 
ly employed or reasonably may be employed in 
commission of crime w r ithin statute defining as 
a vagrant one found in possession of such tools 
without satisfactorily accounting therefor, so 
that his possession thereof was not a misde- 
meanor committed in arresting officer's pres- 
ence, as required to justify arrest without war- 
rant. D.C.Code 1951, § 22-3302(2). Green v. 
District of Columbia (Cr.App. 1952) 91 A.2d 
712. Arrest ©=> 63.3 

Where female defendant was seen wandering 
around streets time after time in early morning 
hours, often alone but sometimes in company of 
a known prostitute, and engaging in conversa- 
tions with men, with no indication that such 
course of conduct had any legitimate purpose, 
arresting officer had reasonable grounds for 
believing that her use of streets was not for any 
legitimate purpose and could ask that she ac- 
count for her actions. D.C.Code 1940, 
§ 22-3302. Beail v. District of Columbia (Cr. 
App. 1951) 82 A.2d 765, reversed 201 F.2d 176, 
91 U.S.App.D.C. 110. Arrest <S=> 63.4(14) 

Where defendant was arrested for vagrancy 
on Sunday, July 4, but criminal division of the 
Municipal Court was in session Monday not- 
withstanding that Monday was a legal holiday 
and defendant was not taken into court until 
Tuesday, defendant's detention was unlawful 
and testimony of arresting officer in vagrancy 
prosecution as to admissions made to him by 
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defendant after arrest was improperly admitted. 
D.C.Code 1940, §§ 22-3302 to 22-3305, 
28-616. Burns v. District of Columbia (Cr.App. 
1943) 34 A.2d 714. Arrest &* 70(2); Criminal 
Law «©=» 412.1(3) 

Police officer who saw defendant loitering 
around bus terminal and mingling with the 
crowd and recognized him as a professional 
pickpocket was authorized, under the vagrancy 
statute, to question defendant, and, upon defen- 
dant's failure to give a good account of himself, 
to place defendant under arrest. D.C.Code 
1940, § 22-3302(1). Clark v. District of Colum- 
bia (Cr.App. 1943) 34 A.2d 711. Arrest <£=> 
63.4(14) 

Where defendant was arrested without war- 
rant Friday evening and could have been taken 
to court for arraignment on Saturday but was 
not taken into court until Tuesday, the detention 
was unlawful, and, in prosecution for vagrancy 
which followed, admission of statements made 
by defendant to arresting officer was error not- 
withstanding statements were made at time of 
arrest and while detention was still lawful. 
D.C.Code 1940, § 4-140. Hayes v. District of 
Columbia (Cr.App. 1943) 34 A.2d 709. Arrest 
<^70(2); Criminal Law O 412.1(3) 

14. Searches and seizures 

Though incident to an arrest for vagrancy the 
search was not for that reason required to be 
limited to a frisk. D.C.C.E. §§ 22-3302, 
33-41 6a(b) (1), (c). Worthy v. U. S., C.A.D.C. 
1968, 409 F.2d 1105, 133 U.S.App.D.C. 188. 
Arrest @=> 71.1(4.1) 

Where defendant's arrest was illegal, search 
of defendant's pocketbook and seizure of nar- 
cotics paraphernalia was unlawful and admis- 
sion of evidence was reversible error. 
D.C.Code 1961, §§ 4-140, 22-3302(1, 4). Curtis 
v. U. S. (App. 1966) 222 A.2d 840. Arrest <^> 
71.1(7); Criminal Law <3=> 394.4(13), 1169.1(8) 

One stating that he kept small crowbar, found 
on front seat of his automobile, to get starter out 
of jam and used pliers and screwdrivers, found 
on floor of automobile, to work on it, in answer 
to questions asked by police officer before ar- 
resting him without warrant on charge of va- 
grancy in possessing tools usually employed or 
reasonably employable in commission of crime 
without satisfactorily accounting therefor, gave 
legitimate reasons for possession of such tools, 
in view of evidence that he was a mechanic, so 
that tools were improperly received in evidence 
against him in prosecution for such offense. 
D.C.Code 1951, § 22-3302(2). Green v. District 
of Columbia (Cr.App. 1952) 91 A.2d 712. Crim- 
inal Law^ 394.4(12) 

In prosecution for vagrancy in possessing 
instruments or tools usually employed or rea- 
sonably employable in commission of crime 
without satisfactorily accounting therefor, i.n- 
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struments found under seat of defendant's au- 
tomobile by arresting officer after defendant 
reached police station were improperly re- 
ceived in evidence against him. D.C.Code 
1951, § 22-3302(2). Green v. District of Co- 
lumbia (Cr.App. 1952) 91 A.2d 712. Criminal 
Law €=> 394.4(12) 

15. Indictment and information 

In prosecution for vagrancy under informa- 
tion which charged that defendant was by con- 
fession or conviction known to be a pickpocket, 
thief, burglar, confidence operator or felon, evi- 
dence that defendant was a known thief because 
she had once been convicted of taking and 
carrying away property of another without right 
was not sufficient to establish that she was 
known to be a thief within meaning of vagrancy 
statute. D.C.Code 1951, § 22-3302(1). Harris 
v. District of Columbia, C.A.D.C.1958, 251 F.2d 
913, 102 U.S.App.D.C. 202. Vagrancy <&* 3 

Where legislative definition of a crime sets 
forth disjunctively a number of acts, commis- 
sion of any one of which will be a violation of 
statute, prosecution may in single count of in- 
formation charge several or all of acts in con- 
junctive and under such charge make proof of 
any one or more of acts; proof of one alone, 
however, being sufficient to support a convic- 
tion. D.C.Code 1940, §§ 22-3302, 22-3304. 
District of Columbia v. Hunt, 1947, 163 F.2d 
833, 82 U.S.App.D.C. 159. Indictment And In- 
formation <3=> 125(20), 171 

16. Right to trial by jury 

in vagrancy prosecution, the defendant was 
not entitled to jury trial. D.C.Code 1940, 
§§ 11-616, 22-3302. Rogers v. District of Co- 
lumbia (Cr.App. 1943) 31 A.2d 649. Jury <&=> 

22(2) 

17. Joint or separate trials of offenses or code- 

fendants 

Where information charged accused with va- 
grancy in being a person leading an immoral 
and profligate life and in being employed in 
house of ill fame, and vagrancy informations 
against two other defendants charged some sim- 
ilar acts, granting consolidations of trials 
against all defendants was error. Rules Regulat- 
ing Practice before Criminal Division of Munici- 
pal Court for District of Columbia, rule 5; 
D.C.Code 1940, §§ 22-3302, 22-3304. District 
of Columbia v. Hunt, 1947, 163 R2d .833, 82 
U.S.App.D.C. 159. Criminal Law <&> 622 

Where prosecutions for disorderly conduct 
and vagrancy were consolidated for trial, and 
no pretrial objection was presented by defen- 
dant to consolidation and no request was made 
for severance during five months intervening 
between filing of informations and date of trial, 
and it was not until prior criminal records of 
defendants were offered into evidence in sup- 
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port of vagrancy charge that severance was 
requested on ground of prejudice to right of 
defendants to fair trial, request was not timely 
made and would be deemed waived. D.C.Code 
1961, §§ 22-1121(4), 22-3302(1); General Ses- 
sions Court Rules, pt. 2, Criminal Division rule 
7(e). Riley v. District of Columbia (App. 1965) 
207 A. 2d 121. Criminal Law <3» 622.4 

Where prosecutions for disorderly conduct 
and for vagrancy were consolidated for trial, 
evidence of prior criminal convictions of defen- 
dants, though not relevant to charge of disor- 
derly conduct, were required to establish va- 
grancy under statute. D.C.Code 1.961, 
§§ 22-1121(4), 22-3302(1). Riley v. District of 
Columbia (App. 1965) 207 A.2d 121. Vagrancy 
<3=> 3 

Where information charged accused with va- 
grancy in being employed in house of ill-fame, 
and informations charging other two defendants 
were similar except that period of time over 
which alleged vagrancy had continued differed 
in each case, and only common ground between 
the acts of all. defendants was that they took 
place at designated address and "divers other 
places in the District of Columbia," and there 
was no conspiracy or joint commission of crime 
alleged, granting consolidation of trials against 
all defendants was error. D.C.Code 1940, 
§ 22-3302; Rules of Municipal Court, Criminal 
Branch, rule 5(a, b). Hunt v. District of Colum- 
bia (Cr.App. 1946) 47 A.2d 783, affirmed 163 
F.2d 833, 82 U.S.App.D.C. 159. Criminal Law 
<^622 

18. Conduct of trial 

Although three subsections of vagrancy stat- 
ute of District of Columbia had been declared 
unconstitutional, where plaintiff's complaint 
sought to have the whole statute declared un- 
constitutional and there was no showing that 
vagrancy reports on plaintiff had been made 
pursuant to one of subsections declared uncon- 
stitutional, case should not have been dismissed 
and full evidentiary hearing must be held, 
D.C.C.E. § 22-3302. Gomez v. Wilson, 
C.A.D.C.1970, 430 F.2d 495, 139 U.S.App.D.C. 
122, on remand 323 F.Supp. 87. Declaratory 
Judgment <£=> 362 

In prosecution for vagrancy, the continuance 
of defendant's trial for three days at request of 
prosecution was a matter in discretion of trial 
court which was not unreasonably exercised. 
D.C.Code 1940, §§ 22-3302 to 22-3305. Burns 
v. District of Columbia (Cr.App. 1943) 34 A.2d 
714. Criminal Law <S= 613 

In vagrancy prosecution, motion of defendant 
for dismissal, made at conclusion of govern- 
ment's case, was "waived" when defendant of- 
fered testimony in her own behalf. D.C.Code 
1940, § 22-3302. Rogers v. District of Colum- 
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bia (Cr.App. 1943) 31 A.2d 649. Criminal Law 
<5=>901 

19. Examination of witnesses 

Prosecution was not entitled to attempt to 
impeach testimony of defendant indicted for 
second-degree murder by referring to thirteen 
prior convictions of petty offenses of vagrancy, 
disorderly conduct and soliciting prostitution, 
inasmuch as, although such offenses were Dis- 
trict of Columbia Code offenses as distinguished 
from municipal ordinances, none of them was 
triable by jury. D.C.Code 1961, §§ 14-305, 
16-705(b), 22-1107, 22-1 112(a), 22-1121, 
22-2701, 22-3302, 22-3304; U.S.C.A.Const. art. 
3, § 2, c). 3. Pinkney v. U. S., C.A.D.C.1966, 
363 F.2d 696, 124 U.S.App.D.C. 209. Witnesses 
<^ 337(14) 

In vagrancy prosecution based on defendant's 
acts in railroad station, employees at station 
were properly permitted to testify for the gov- 
ernment, over objection that they were biased. 
D.C.Code 1940, § 22-3302(3). Davenport v. 
District of Columbia (Cr.App. 1948) 61 A.2d 
486. Witnesses^ 378 

In vagrancy prosecution, where defendant's 
witness testified that defendant had been work- 
ing for witness, question whether witness car- 
ried a number of girls on his pay roll for pur- 
pose of showing that they worked for him when 
in fact they were nothing more than prostitutes 
constituted proper cross-examination. 

D.C.Code 1940, § 22-3302. Rogers v. District 
of Columbia (Cr.App. 1943) 31 A.2d 649. Wit- 
nesses <^=> 268(3) 

20. Confessions and admissions 

Defendant's statement to police officers that 
she had been "hustling for about 20 years" was 
properly admitted in vagrancy prosecution, ab- 
sent showing that statement was other than 
completely voluntary and spontaneous or that it 
was sought or elicited in response to police 
interrogation. D.C.Code 1961, § 22-3302(4). 
Golden v. District of Columbia (App. 1965) 210 
A. 2d 2. Criminal Law <£=> 412(5) 

Defendant's admission that she was living in a 
house of ill fame established her guilt of vagran- 
cy without proof that she engaged in acts of 
fornication or perversion for hire. D.C.Code 
1940, § 22-3302(4). Wilson v. District of Co- 
lumbia (Cr.App. 1949) 65 A.2d 214. Vagrancy 
<2=3 

In vagrancy prosecution, statement made by 
operator of house of ill fame to police officer in 
defendant's presence while they were both un- 
der arrest, to effect that defendant was visiting 
her and that she was operating a house of ill 
fame, was hearsay but could be considered 
along with defendant's silence at time, where 
such statement was received in evidence with- 
out objection. D.C.Code 1940, § 22-3302(4). 
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Wilson v. District of Columbia (Cr.App. 1949) 
65 A.2d 214. Criminal Law <^> 407(2), 698(1) 

In prosecution for vagrancy, where arresting 
officer, who was sole witness, testified that de- 
fendant was loitering at bus terminal and min- 
gling with the crowd and that officer recognized 
defendant as a professional pickpocket and that 
defendant, after his arrest, admitted that federal 
bureau of investigation record showing prior 
convictions was correct, conviction did not de- 
pend solely upon an uncorroborated "confes- 
sion". D.C.Code 1940, § 22-3302(1). Clark v. 
District of Columbia (Cr.App. 1943) 34 A.2d 
711. Criminal Law <&* 534(1) 

In vagrancy prosecution, on conflicting evi- 
dence regarding whether statement voluntarily 
given by defendant immediately after her arrest 
was intended for health department only, trial 
judge was justified in admitting the statement as 
a "confession". D.C.Code 1940, § 22-3302. 
Rogers v. District of Columbia (Cr.App. 1943) 
3 1 A.2d 649. Criminal Law <&> 5 1 8(3) 

2 1 . Admissibility of evidence 

Prior convictions of accused are admissible in 
prosecution for violation of vagrancy statutes. 
D.C.Code 1961, §§ 22-3302, 33-41 6a. Ricks v. 
U. S. (App. 1967) 228 A.2d 316, reversed 414 
F.2d 1097, 134 U.S.App.D.C. 201, reversed 414 
F.2d 1111, 134 U.S.App.D.C. 215. Vagrancy <S=> 
3 

Even if admission into evidence of reports by 
police officer who investigated alleged disorder- 
ly house was error, such error was harmless 
where officer had testified fully as to their con- 
tents and no prejudice was shown in fact that 
reports may have gone to jury. D.C.Code 1961, 
§§ 22-2722, 22-3302. Killeen v. U. S. (App. 
1966) 224 A.2d 302. Criminal Law <^> 
1169.2(7) 

Where prosecutions for disorderly conduct 
and for vagrancy were consolidated for trial, 
and defendants waived right to severance, and 
trial was before judge sitting without jury, de- 
fendants were not prejudiced by introduction in 
evidence of prior criminal records in support of 
vagrancy charge. D.C.Code 1961, 

§§ 22-1121(4), 22-3302(1); General Sessions 
Court Rules, pt. 2, Criminal Division rule 7(e). 
Riley v. District of Columbia (App. 1965) 207 
A.2dl2L Criminal Law C=> 260.11(6) 

For purposes of showing a continued course 
of immorality in vagrancy prosecution, prior 
acts and admissions of defendant showing de- 
fendant's acts to be part of a continuous opera- 
tion were properly admitted. D.C.Code 1961, 
§ 22-3302(3, 8). Coley v. District of Columbia 
(Cr.App. 1962) 177 A.2d 889. Vagrancy <^> 3 

In prosecution for vagrancy, permitting testi- 
mony concerning defendant's association on 
streets with a known prostitute and that she 
conversed with unidentified men, was not error 
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inasmuch as proof of defendant's wandering on 
streets without visible and lawful business nec- 
essarily required evidence of what she was do- 
ing and with whom she was associating. 
D.C.Code 1940, § 22-3302. Beail v. District of 
Columbia (Cr.App. 1951) 82 A.2d 765, reversed 
201 F.2d 176, 91 U.S.App.D.C. 110. Vagrancy 
<3=> 3 

In prosecution for vagrancy, where elements 
of offense required by statute to be established 
by prosecution were prima facie proven by rec- 
ord of defendant's convictions, and evidence of 
loitering and circumstantial incidents of defen- 
dant's conduct immediately before arrest and 
any possible deficiency was supplied by defen- 
dant's own testimony, error in admitting testi- 
mony of arresting officer as to admissions made 
to him by defendant after arrest, by reason of 
defendant's unlawful detention, did not require 
a reversal. D.C.Code 1940, §§ 22-3302 to 
22-3305. Burns v. District of Columbia (Cr. 
App. 1943) 34 A.2d 714. Criminal Law <^> 
1169.12 

In vagrancy prosecution, testimony of arrest- 
ing officer regarding character of certain wom- 
en with whom defendant had been seen was 
admissible. D.C.Code 1940, § 22-3302. Rog- 
ers v. District of Columbia (Cr.App. 1943) 31 
A. 2d 649. Vagrancy <£=> 3 

22. Presumptions and burden of proof 

Statistical likelihood that particular societal 
segment will engage in criminality is not per- 
missible as all-out substitute for proof of indi- 
vidual guilt. D.C.C.E. §§ 22-3302 to 22-3306; 
U.S.C.A.Const. Amend. 5. Ricks v. District of 
Columbia, C.A.D.C.1968, 414 F.2d 1097, 134 
U.S.App.D.C. 201. Criminal Law <3=> 562 

A person found loitering has duty to give a 
good account of himself. D.C.Code 1961, 
§ 22-3302. Kelley v. U. S., C.A.D.C.1961, 298 
F.2d 310, 111 U.S.App.D.C. 396. Vagrancy <3=> 
1 

Under statute providing that no person shall 
have in his possession any instrument, tool, or 
other implement for picking locks or pockets, or 
that is usually employed or reasonably may be 
employed in commission of any crime, if he is 
unable satisfactorily to account for possession of 
the implement, proof of intent is essential ele- 
ment of government's case. D.C.Code 1951, 
§§ 22-3302(2, 8), 22-3601. Benton v. U. S., 
C.A.D.C. 1.956, 232 F.2d 341, 98 U.S.App.D.C. 
84. Burglary <£> 27 

Where vagrancy information charged that 
each defendant was a person who frequented 
and was employed in a house of ill fame and 
who engaged in and who committed acts of 
fornication for hire, statement of intermediate 
appellate court that government was required to 
prove that each individual frequented the house 
and that each engaged in acts of fornication for 
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hire was erroneous. D.C.Code 1940, 
§ 22-3302. District of Columbia v. Hunt, 1947, 
163 F.2d 833, 82 U.S.App.D.C. 159. Vagrancy 
<3=^3 

In prosecution for maintaining a disorderly 
house, it was not necessary to prove defendants' 
actual knowledge of acts done on premises if it 
could be shown that defendants should in rea- 
son have known what was happening. 
D.C.Code 1961, §§ 22-2722, 22-3302." Killeen 
v. U. S. (App. 1966) 224 A.2d 302. Disorderly 
House <^> 17 

Knowledge of happenings in alleged disorder- 
ly house requisite to conviction for keeping dis- 
orderly house could be proved inferentially, 
since a proprietor is presumed to have knowl- 
edge of that which goes on in his premises. 
D.C.Code 1961, §§ 22-2722, 22-3302. Killeen 
v. U. S. (App. 1966) 224 A.2d 302. Disorderly 
House &=> 15 

Testimony of police officers that defendant 
was idling in a park at late hour, that he was a 
known felon and that he wanted to "roll 
queers" was sufficient to establish elements of 
charge of vagrancy, and burden then shifted to 
defendant to establish that he had a lawful 
employment or a lawful means of support real- 
ized from a lawful occupation or source. 
D.C.Code 1961, §§ 22-3302(1), 22-3303. Walk- 
er v. District of Columbia (App. 1963) 196 A.2d 
92. Vagrancy <&* 3 

Evidence did not sustain conviction for va- 
grancy, absent evidence of course of conduct or 
mode of living or status prejudicial to public 
welfare. D.C.Code 1961, § 22-3302(3, 4). 
Drew v. District of Columbia (App. 1963) 187 
A. 2d 325. Vagrancy <&=> 3 

Vagrancy conviction cannot stand without ev- 
idence of course of conduct or mode of living or 
status prejudicial to public welfare. D.C.Code 
1961, § 22-3302(3, 4). Drew v. District of Co- 
lumbia (App. 1963) 187 A.2d 325. Vagrancy «S=> 
3 

Burden of defendants, charged with vagrancy, 
of proving lawful means of support does not 
arise until prosecution has proven other ele- 
ments of offense. D.C.Code 1961, § 22-3302. 
Baker v. District of Columbia (Cr.App. 1962) 
184A.2dl98. Vagrancy @=> 3 

In vagrancy prosecution against defendant 
charged with frequenting houses of ill fame, 
government was not required to prove that oc- 
cupants of house previously arrested were duly 
convicted in court. D.C.Code 1940, § 22-3302. 
Fields v. District of Columbia (Cr.App. 1950) 77 
A.2d 563. Vagrancy <^> 2 

Under statute defining vagrancy as any per- 
son who keeps, operates, frequents, lives in, or 
is employed in any house or other establishment 
of ill fame or who engages in or commits acts of 
fornication or perversion for hire, failure to 
prove expressly that defendant engaged in acts 
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of fornication or perversion for hire was not 
fatal to prosecution for vagrancy where proof of 
other violation was sufficient to sustain convic- 
tion. D.C.Code 1940, § 22-3302(4). Wilson v. 
District of Columbia (Cr.App. 1949) 65 A.2d 
214. Vagrancy @=> 3 

In vagrancy prosecution, wherein evidence 
was introduced showing defendant's principal 
source of income to be illegal, burden was shift- 
ed to defendant to establish, and was not on the 
government to disprove, legitimacy of employ- 
ment. D.C.Code 1940, § 22-3302(3). Daven- 
port v. District of Columbia (Cr.App. 1948) 61 
A.2d 486. Vagrancy &=> 3 

In prosecution against three defendants for 
vagrancy for frequenting and being employed in 
a house of ill-fame, government had burden of 
proving that each defendant frequented the 
house and that each engaged in acts of fornica- 
tion for hire. D.C.Code 1940, §§ 22-3302. 
Hunt v. District of Columbia (Cr.App. 1946) 47 
A.2d 783, affirmed 163 F.2d 833, 82 U.S.App. 
D.C. 159. Vagrancy <$=> 3 

In prosecution for vagrancy, defendant's ad- 
mission at trial of accuracy of his criminal rec- 
ord produced by prosecution satisfied burden of 
prosecution of proving by confession or convic- 
tion defendant's criminal record. D.C.Code 
1940, §§ 22-3302 to 22-3305. Burns v. District 
of Columbia (Cr.App. 1943) 34 A.2d 714. Va- 
grancy <§=> 3 

In prosecution for vagrancy, defendant has no 
burden to prove lawful employment or means of 
support until government has first proved other 
elements of offense. D.C.Code 1940, 
§ 22-3302(1). Clark v. District of Columbia 
(Cr.App. 1943) 34 A.2d 711. Vagrancy <$=> 3 

To convict under the vagrancy statute, it must 
be shown that defendant was found prowling 
around one of the public places mentioned in 
the statute, and that he was doing so while 
having no visible and lawful means of support, 
and that he was a person known to be pickpock- 
et, thief or burglar. D.C.Code 1940, 
§ 22-3302(1). Clark v. . District of Columbia 
(Cr.App. 1943) 34 A.2d 711. Vagrancy <B=> 3 

In vagrancy prosecution, the burden was on 
defendant to establish, and not on the govern- 
ment to disprove, legitimacy of defendant's em- 
ployment. D.C.Code 1940, §§ 22-3302, 
22-3303. Rogers v. District of Columbia (Cr. 
App. 1943) 3 1 A.2d 649. Vagrancy ®=> 3 

Provision of vagrancy statute placing on de- 
fendant the burden of proving lawful employ- 
ment or lawful means of support realized from 
a lawful occupation or source, after prosecution 
has first proved, or offered evidence tending to 
prove, the other elements of the offense, is con- 
stitutional. D.C.Code 1940, §§ 22-3302, 
22-3303. Rogers v. District of Columbia (Cr. 
App. 1943) 31 A.2d 649. Vagrancy <£=> 3 
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23. Instructions 

Instruction in prosecution for keeping disor- 
derly house and vagrancy that evidence of good 
character can be considered in determining 
credibility of witnesses and that such evidence, 
by itself, may be enough to create a reasonable 
doubt was a proper statement of law, and giving 
of instruction was not error where defendants 
neither offered an instruction on that point nor 
objected to instruction as given. D.C.Code 
1961 §§ 22-2722, 22-3302. Killeen v. U. S. 
(App. 1966) 224 A.2d 302. Criminal Law <&=> 
824(10), 847 

Jury instruction in prosecution for keeping 
disorderly house and vagrancy that, inter alia, 
presumption that every person is presumed to 
have knowledge of what goes on in his own 
premises is not conclusive and that it should 
lind defendant restaurant keepers guilty if con- 
vinced beyond reasonable doubt that they knew 
or should have known of unlawful and immoral 
acts committed on premises was correct state- 
ment of law, and giving of instruction was not 
error. D.C.Code ^1961, §§ 22-2622, 22-3302. 
Killeen v. U. S. (App. 1966) 224 A.2d 302. 
Disorderly House §=> 20; Vagrancy <§=> 4 

Defendants in prosecution for keeping disor- 
derly house and vagrancy who at trial neither 
offered an instruction upon bearing of evidence 
of good character on credibility of witnesses nor 
objected to instruction as given were not al- 
lowed to raise objection to instruction for first 
time on appeal. D.C.Code 1961, §§ 22-2722, 
22-3302. Killeen v. U. S. (App. 1966) 224 A.2d 
302. Criminal Law <S=> 1038.1(5), 1038.3 

24. Weight and sufficiency of evidence 

Evidence, including evidence that female de- 
fendant, while sober, well-behaved, and decent- 
ly attired, was seen flagging down automobiles 
in early morning hours, was insufficient to sus- 
tain conviction for vagrancy. D.C.Code 1961, 
§ 22-3302(1, 3, 8). Johnson v. District of Co- 
lumbia (App. 1967) 230 A.2d 483. Vagrancy <&=> 
3 

Circumstantial evidence may sustain vagran- 
cy conviction, but inferential proof of ultimate 
fact may not be based upon mere possibility, 
speculation or conjecture. D.C.Code 1961, 
§ 22-3302(1, 3, 8). Johnson v. District of Co- 
lumbia (App. 1967) 230 A.2d 483. Vagrancy <£=> 
3 

Evidence was sufficient to support finding or 
inference by jury that restaurant proprietors 
had requisite knowledge of activities occurring 
on their premises to be chargeable with keeping 
disorderly house and vagrancy. D.C.Code 
1961, §§" 22-2722, 22-3302. Killeen v. U. S. 
(App. 1966) 224 A.2d 302. Disorderly House 
<S= 17; Vagrancy <£=» 3 

The defendant violated vagrancy statute 
which proscribes the commission of acts of for- 
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nication for hire, where she asked a telephone 
caller, who identified himself as someone who 
had "tricked" with her before, to call again 
because she was busy, met him at a hotel room, 
offered to engage in prostitution for a fee of 
$30, accepted $20 and disrobed, and after her 
arrest admitted that she had "hustled for about 
20 years." D.C.Code 1961, § 22-3302(4). 
Golden v. District of Columbia (App. 1965) 210 
A. 2d 2. Vagrancy ©=> 3 

Evidence was insufficient to prove elements 
necessary to support conviction for vagrancy 
under District of Columbia code denominating 
as vagrants persons leading immoral life and 
who have no lawful employment or lawful 
means of support and persons who operate or 
who are employed in houses of ill fame. 
D.C.Code 1961, § 22-3302. Baker v. District of 
Columbia (Cr.App. 1962) 184 A.2d 198. Va- 
grancy <3=> 3> 

Evidence sustained finding of habitually im- 
moral conduct on part of defendant and sus- 
tained conviction for vagrancy. D.C.Code 1961, 
§ 22-3302(3, 8). Coley v. District of Columbia 
(Cr.App. 1962) 177 A.2d 889. Vagrancy <$=> 3 

Evidence sustained conviction of being a va- 
grant. D.C.Code 1951, §§ 1 l-776(b), 22-3302. 
Pinkney v. District of Columbia (Cr.App. 1961) 
168A.2dl98. Vagrancy <&=> 3 

In vagrancy prosecution, proof that defendant 
kept, or operated, or frequented, or lived in or 
was employed in a house of ill fame was suffi- 
cient. D.C.Code 1940, § 22-3302. Fields v. 
District of Columbia (Cr.App. 1950) 77 A.2d 
563. Vagrancy <©=> 3 

Evidence warranted vagrancy conviction in 
that defendant was living in or was frequenting 
a house which was being used as a house of ill 
fame. D.C.Code 1940, § 22-3302. Fields v. 
District of Columbia (Cr.App. 1950) 77 A.2d 
563. Vagrancy <&=> 3 

Evidence sustained conviction of alleged pick- 
pocket for vagrancy, on ground that he did not 
have lawful employment. D.C.Code 1940, 
§22-3302(1); D.C.Code 1940, §22-3303. 
Williams v. District of Columbia (Cr.App. 1949) 
65 A.2d 924. Vagrancy ®=» 3 

Evidence that defendant had offered girls in 
railroad station money to commit an immoral 
act, that he had looked into a window of a girls' 
dormitory, that he had entered women's rest- 
room, and that he sold liquor in railroad station 
without a license, was sufficient to establish that 
he led an "immoral or profligate life" within 
meaning of vagrancy statute. D.C.Code 1940, 
§ 22-3302(3). Davenport v. District of Colum- 
bia (Cr.App. 1948) 61 A.2d 486. Vagrancy ^ 3 

In prosecution for vagrancy, evidence that 
defendant was moving about after midnight in a 
crowd on a loading platform at bus terminal, 
and that defendant was observed mingling with 
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crowds on loading platform at a second bus 
terminal on two other occasions on same night, 
established that defendant was "loitering" and 
failed to give a good account of himself within 
the vagrancy statute. D.C.Code 1940, 
§§ 22-3302 to 22-3305. Burns v. District of 
Columbia (Cr.App. 1943) 34 A.2d 714. Vagran- 
cy &=> 3 

In prosecution for vagrancy where govern- 
ment established a prima facie case, defendant's 
uncontradicted and uncorroborated statement 
that he had been doing light work on his father- 
in-law's farm, in absence of testimony as to 
details of work or compensation or as to when 
work ceased was insufficient to discharge defen- 
dant's burden of proving that he had lawful 
means of support realized from a lawful occu- 
pation or source. D.C.Code 1940, §§ 22-3302 
to 22-3305. Burns v. District of Columbia (Cr. 
App. 1943) 34 A.2d 714. Vagrancy <^ 3 

In prosecution for vagrancy, in absence of 
any proof on behalf of defendant of lawful em- 
ployment or means of support, evidence which 
was adequate to prove other elements of the 
offense justified conviction. D.C.Code 1940, 
§ 22-3302(1). Clark v. District of Columbia 
(Cr.App. 1943) 34 A.2d 711. Vagrancy ©=> 3 

25. Sentence and punishment 

Sentence for violation of District of Columbia 
vagrancy statute was for violation of "law of 
United States" within Indigent Prisoners' Act 
authorizing indigent prisoner, who has been 
sentenced for violation of any "law of United 
States," and who has been imprisoned lor fail- 
ure to pay fine, and who has been confined for 
30 days, to apply for discharge. 18 U.S.C.A. 
§ 3569; D.C.Code 1951, § 22-^3302. Clemmer 
v. Alexander, C.A.D.C.1961, 295 F.2d 176, 111 
U.S.App.D.C. 189. Finest 13 

Review of vagrancy convictions was not nec- 
essary when sentences for vagrancy were or- 
dered to run concurrently with proper sen- 
tences for soliciting for lewd and immoral 
purposes. D.C.Code 1961, §§ 22-2701, 
22-3302. Willis v. U. S. (App. 1964) 1 98 A.2d 
751. Criminal Law <&=> 1177 

26. Review 

In absence of evidence that defendant under 
either federal or local law would suffer further 
penalties or disabilities from judgment of con- 
viction or consequences collateral thereto hav- 
ing material effect on present legal rights, con- 
viction for misdemeanor after service of part of 
sentence imposed and suspension of the balance 
became moot, and reviewing court had no pow- 
er to consider appeal upon its merits. 
D.C.Code 1961, § 22-3302. Thompson v. Dis- 
trict of Columbia (App. 1964) 200 A.2d 92. 
Criminal Law <®=> 1134(3) 
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§ 22-3503. Prosecutions; burden of proof to show lawful employment. 

In all prosecutions under paragraph (1) or (2) of § 22-3502 the burden of 
proof shall be upon the defendant to show that he or she has lawful employ- 
ment or has lawful means of support realized from a lawful occupation or 
source. 

(Dec. 17, 1941, 55 Stat 809, ch. 589, § 2; May 21, 1994, D.C. Law 10-119, § 16(b), 41 
DCR1639.) 



Prior Codifications 

1981 Ed., § 22-3303. 
1973 Ed. , § 22-3303. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-3502. 



Cross References 
Section References 

This section is referred to in §§ 22-3504 to 22-3506 and 22-4503. 
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Motes of Decisions 



Admissions and confessions 5 

Arrest 3 

Examination of witnesses 6 

Indictment and information 4 

Nature and elements of offenses 2 

Presumptions and burden of proof 

Validity 1 

Weight and sufficiency of evidence 



1. Validity 

Vagrancy statute providing that burden of 
proof shall be on defendant to show that he has 
lawful employment or lawful means of support 
realized from a lawful occupation or source, is 
not unconstitutional because it shifts burden of 
proof to defendant after prima facie case has 
been made out against him. D.C. Code 1940, 
§ 22-3302(1); D.C.Code 1940, § 22-3303. 
Williams v. District of Columbia (Cr.App. 1949) 
65 A.2d 924. Vagrancy <$=> 3 

2. Nature and elements of offenses 

The vagrancy statute denounces and makes 
punishable being in a state of vagrancy rather 
than the particular conduct enumerated in the 
statute as evidencing or characterizing such 
condition. D.C.Code 1940, §§ 22-3302, 
22-3304. District of Columbia v. Hunt, 1947, 
163 F.2d 833, 82 U.S.App.D.C. 159. Vagrancy 
<S=> 1 



3. Arrest 

Where defendant was arrested for vagrancy 
on Sunday, July 4, but criminal division of the 
Municipal Court was in session Monday not- 
withstanding that Monday was a legal holiday 
and defendant was not taken into court until 
Tuesday, defendant's detention was unlawful 
and testimony of arresting officer in vagrancy 
prosecution as to admissions made to him by 
defendant after arrest was improperly admitted. 
D.C.Code 1940, §§ 22-3302 to 22-3305, 
28-616. Burns v. District of Columbia (Cr.App. 
1943) 34 A.2d 714. Arrest <S=> 70(2); Criminal 
Law <&» 412.1(3) 

Police officer who saw defendant loitering 
around bus terminal and mingling with the 
crowd and recognized him as a professional 
pickpocket was authorized, under the vagrancy 
statute, to question defendant, and, upon defen- 
dant's failure to give a good account of himself, 
to place defendant under arrest. D.C.Code 
1940, § 22-3302(1). Clark v. District of Colum- 
bia (Cr.App. 1943) 34 A.2d 711. Arrest <$=> 
63.4(14) 

4. Indictment and information 

Where vagrancy information charged that 
each defendant was a person who frequented 
and was employed in a house of ill fame and 
who engaged in and who committed acts of 
fornication for hire, statement of intermediate 
appellate court that government was required to 



55 



§ 22-3503 

Note 4 

prove that each individual frequented the house 
and that each engaged in acts of fornication for 
hire was erroneous. D.C.Code 1940, 
§ 22-3302. District of Columbia v. Hunt, 1947, 
163 F.2d 833, 82 U.S.App.D.C. 159. Vagrancy 
<^3 

Where legislative definition of a crime sets 
forth disjunctively a number of acts, commis- 
sion of any one of which will be a violation of 
statute, prosecution may in single count of in- 
formation charge several or all of acts in con- 
junctive and under such charge make proof of 
any one or more of acts; proof of one alone, 
however, being sufficient to support a convic- 
tion. D.C.Code 1940, §§ 22-3302, 22-3304. 
District of Columbia v. Hunt, 1947, 163 F.2d 
833, 82 U.S.App.D.C. 159. Indictment And In- 
formation @=> 125(20), 171 

5. Admissions and confessions 

In prosecution for vagrancy, defendant's ad- 
mission at trial of accuracy of his criminal rec- 
ord produced by prosecution satisfied burden of 
prosecution of proving by confession or convic- 
tion defendant's criminal record. D.C.Code 
1940, §§ 22-3302 to 22-3305. Burns v. District 
of Columbia (Cr.App. 1943) 34 A.2d 714. Va- 
grancy <£==> 3 

In prosecution for vagrancy, where elements 
of offense required by statute to be established 
by prosecution were prima facie proven by rec- 
ord of defendant's convictions, and evidence of 
loitering and circumstantial incidents of defen- 
dant's conduct immediately before arrest and 
any possible deficiency was supplied by defen- 
dant's own testimony, error in admitting testi- 
mony of arresting officer as to admissions made 
to him by defendant after arrest, by reason of 
defendant's unlawful detention, did not require 
a reversal. D.C.Code 1940, §§ 22-3302 to 
22-3305. Burns v. District of Columbia (Cr. 
App. 1943) 34 A.2d 714. Criminal Law e=> 
1169.12 

In prosecution for vagrancy, where arresting 
officer, who was sole witness, testified that de- 
fendant was loitering at bus terminal and min- 
gling with the crowd and that officer recognized 
defendant as a professional pickpocket and that 
defendant, after his arrest, admitted that federal 
bureau of investigation record showing prior 
convictions was correct, conviction did not de- 
pend solely upon an uncorroborated "confes- 
sion". D.C.Code 1940, § 22-3302(1). Clark v. 
District of Columbia (Cr.App. 1943) 34 A. 2d 
711. Criminal Law <&=> 534(1) 

6. Examination of witnesses 

In vagrancy prosecution based on defendant's 
acts in railroad station, employees at station 
were properly permitted to testify for the gov- 
ernment, over objection that they were biased. 
D.C.Code 1940, § 22-3302(3). Davenport v. 
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District of Columbia (Cr.App. 1948) 61 A.2d 
486. Witnesses <3=> 378 

Fact that one has a pecuniary interest in the 
outcome of a prosecution does not require the 
exclusion of his testimony, since biased interest 
goes only to the weight of the testimony rather 
than its competency. Davenport v. District of 
Columbia (Cr.App. 1948) 61 A.2d 486. Wit- 
nesses <§=> 378 

7. Presumptions and burden of proof 

Vagrancy statute places burden of proof upon 
a defendant charged with its violation to show 
that he had lawful employment or lawful means 
of support. D.C.Code 1951, § 22-3303. Barnard 
v. District of Columbia (Cr.App. 1956) 125 A. 2d 
514. Vagrancy @=> 3 

In vagrancy prosecution, wherein evidence 
was introduced showing defendant's principal 
source of income to be illegal, burden was shift- 
ed to defendant to establish, and was not on the 
government to disprove, legitimacv of employ- 
ment. D.C.Code 1940, § 22-3302(3). Daven- 
port v. District of Columbia (Cr.App. 1948) 61 
A.2d 486. Vagrancy <^> 3 

In prosecution for vagrancy where govern- 
ment established a prima facie case, defendant's 
uncontradicted and uncorroborated statement 
that he had been doing light work on his father- 
in-law's farm, in absence of testimony as to 
details of work or compensation or as to when 
work ceased was insufficient to discharge defen- 
dant's burden of proving that he had lawful 
means of support realized from a lawful occu- 
pation or source. D.C.Code 1940, §§ 22-3302 
to 22-3305. Burns v. District of Columbia (Cr. 
App. 1943)34 A.2d 714. Vagrancy <3=> 3 

To convict under the vagrancy statute, it must 
be shown that defendant was found prowling 
around one of the public places mentioned in 
the statute, and that he was doing so while 
having no visible and lawful means of support, 
and that he was a person known to be pickpock- 
et, thief or burglar. D.C.Code 1940, 
§ 22-3302(1). Clark v. District of Columbia 
(Cr.App. 1943) 34 A.2d 711. Vagrancy <&=> 3 

In prosecution for vagrancy, defendant has no 
burden to prove lawful employment or means of 
support until government has first proved other 
elements of offense. D.C.Code 1940, 
§ 22-3302(1). Clark v. District of Columbia 
(Cr.App. 1943) 34 A.2d 711. Vagrancy <&=> 3 

In vagrancy prosecution, the burden was on 
defendant to establish, and not on the govern- 
ment to disprove, legitimacy of defendant's em- 
ployment. D.C.Code 1940, §§ 22-3302, 
22-3303. Rogers v. District of Columbia (Cr. 
App. 1943) 31 A.2d 649. Vagrancy <&* 3 

Provision of vagrancy statute placing on de- 
fendant the burden of proving lawful employ- 
ment or lawful means of support realized from 
a lawful occupation or source, after prosecution 
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has first proved, or offered evidence tending to Evidence sustained conviction of alleged pick- 
prove, the other elements of the offense, is con- pocket for vagrancy, on ground that he did not 
stitutional. D.C.Code 1940, §§22-3302, have lawful employment. D.C.Code 1940, 
22-3303. Rogers v. District of Columbia (Cr. § 22-3302(1); D.C.Code 1940, § 22-3303. 
Ann. 1943) 31 A.2d 649. Vagrancy <$=> 3 Williams v. District of Columbia (Cr.App. 1949) 
HP h y 65 A.2d 924. Vagrancy O 3 

8. Weight and sufficiency of evidence Uncontradicted testimony may be insufficient 

to sustain burden of proof, it, under surround- 
Testimony of police officers that defendant ing circumstance s, it is so improbable as to be 
was idling in a park at late hour, that he was a unW orthy of belief. Burns v. District of Colum- 
known felon and that ■ he wanted to "roll bia (Cr.App. 1943) 34 A.2d 714. Criminal Law- 
queers" was sufficient to establish elements of G=* 558 

charge of vagrancy, and burden then shifted to In prosecution for vagrancy, in absence of 
defendant to establish that he had a lawful any proo f on behalf of defendant of lawful em- 
employment or a lawful means of support real- ployment or means of support, evidence which 
ized from a lawful occupation or source. was adequate to prove other elements of the 
D.C.Code 1961, §§22-3302(1), 22-3303. Walk- offense justified conviction. D.C.Code 1940, 
er v. District of Columbia (App. 1963) 196 A. 2d § 22-3302(1). Clark v. District of Columbia 
92. Vagrancy @=> 3 (Cr.App. 1943) 34 A.2d 711. Vagrancy &=> 3 

§ 22-3504. Penalty; conditions imposed by court. 

Any person convicted of vagrancy under the provisions of this chapter shall 
be punished by a fine of not more than $300 or imprisonment for not more 
than 90 days, or by both such fine and imprisonment, in the discretion of the 
court. The court may impose conditions upon any person found guilty under 
the aforesaid provisions and so long as such person shall comply therewith to 
the satisfaction of the court the imposition or execution of sentence may be 
suspended for such period as the court may direct; and the court may at or 
before the expiration of such period remand such sentence or cause it to be 
executed. Conditions thus imposed by the court may include submission to 
medical and mental examination, diagnosis, and treatment by proper public 
health and welfare authorities, and such other terms and conditions as the 
court may deem best for the protection of the community and the punishment, 
control, and rehabilitation of the defendant. The Department of Human 
Services of the District of Columbia, the Women's Bureau of the Police 
Department, and the probation officers of the court are authorized and directed 
to perform such duties as may be directed by the court in effectuating compli- 
ance with the conditions so imposed upon any defendant. 

(Dec. 17, 1941, 55 Stat. 809, ch. 589, § 3; Aug. 1, 1950, 64 Stat. 393, ch. 513, § 1.) 
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1981 Ed., § 22-3304. 
1973 Ed., § 22-3304. 
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Westlaw Key Number Searches: 399k5; 
350Hkl865. 



Encyclopedias 

C.J.S. Vagrancy § 6. 



Imprisonment on nonpayment of fines 
Indictment and information 1 
Joint or separate trials of codefendants 3 
Witnesses 2 



Notes of Decisions 
4 



1 . Indictment and information 

Where legislative definition of a crime sets 
forth disjunctively a number of acts, commis- 
sion of any one of which will be a violation of 
statute, prosecution may in single count of in- 
formation charge several or all of acts in con- 
junctive and under such charge make proof of 
any one or more of acts; proof of one alone, 
however, being sufficient to support a convic- 
tion. D.C.Code 1940, §§ 22-3302, 22-3304. 
District of Columbia v. Hunt, 1947, 163 F.2d 
833, 82 U.S.App.D.C. 159. Indictment And In- 
formation &* 125(20), 171 

2. Witnesses 

Prosecution was not entitled to attempt to 
impeach testimony of defendant indicted for 
second-degree murder by referring to thirteen 
prior convictions of petty offenses of vagrancy, 
disorderly conduct and soliciting prostitution, 
inasmuch as, although such offenses were Dis- 
trict of Columbia Code offenses as distinguished 
from municipal ordinances, none of them was 
triable by jury. D.C.Code 1961, §§ 14-305, 
16-705(b), 22-1107, 22-1 112(a), 22-1121, 



22-2701, 22-3302, 22-3304; U.S.C.A.Const. art. 
3, § 2, cl. 3. Pinkney v. U. S., C.A.D.C.1966, 
363 F.2d 696, 124 U.S.App.D.C. 209. Witnesses 
<&=> 337(14) 

3. Joint or separate trials of codefendants 

Where information charged accused with va- 
grancy in being a person leading an immoral 
and profligate life and in being employed in 
house of ill lame, and vagrancy informations 
against two other defendants charged some sim- 
ilar acts, granting consolidations of trials 
against all defendants was error. Rules Regulat- 
ing Practice before Criminal Division of Munici- 
pal Court for District of Columbia, rule 5; 
D.C.Code 1940, §§ 22-3302, 22-3304. District 
of Columbia v. Hunt, 1947, 163 F.2d 833, 82 
U.S.App.D.C. 159. Criminal Law <&=> 622 

4. Imprisonment on nonpayment of fines 

Sentence for violation of District of Columbia 
vagrancy statute was for violation of "law of 
United States" within Indigent Prisoners' Act 
authorizing indigent prisoner, who has been 
sentenced for violation of any "law of United 
States," and who has been imprisoned for fail- 
ure to pay fine, and who has been confined for 
30 days, to apply for discharge. 18 U.S.C.A. 
§ 3569; D.C.Code 1951, § 22-3302. Clemmer 
v. Alexander, C.A.D.C.1961, 295 F.2d 176, 111 
U.S.App.D.C. 189. Finest 13 



§ 22-3505. Prosecutions, 

All prosecutions under this chapter shall be in the Superior Court of the 
District of Columbia in the name of the District of Columbia, by the Corpora- 
tion Counsel or any Assistant Corporation Counsel. 

(Dec. 17, 1941, 55 Stat. 810, ch. 589, § 4; Apr. 1, 1942, 56 Stat. 190, ch. 207, § 1; July 
8, 1963, 77 Stat. 77, Pub. L. 88-60, § 1; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title 
I, § 155(a); May 21, 1994, D.C. Law 10-119, § 16(c), 41 DCR 1639.) 



Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 22-3305. 
1973 Ed., § 22-3305. 



Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-3502. 



Cross References 
Section References 

This section is referred to in §§ 22-3504 to 22-3506 and 22-4503. 
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District of Columbia &*7. 
Federal Courts ®» 1051. 
Vagrancy <£=4. 
We s tlaw Key Number 
170Bkl051; 399k4. 



Searches: 132k7; 



Encyclopedias 

CJ.S. District of Columbia § 5. 
CJ.S. Federal Courts § 326(1). 
CJ.S. Vagrancy § 5. 



§ 22—3506. Right to strike or picket not abrogated. 

Nothing in this chapter shall be construed so as to interfere with, or impede 
or diminish in any way, the right to strike or the right to picket. 

(Dec. 17, 1941, 55 Stat 810, ch. 589, § 6; June 3, 1997, D.C. Law 11-275, § 9(b), 44 
DCR 1408.) 
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Prior Codifications 

1981 Ed., § 22-3306. 
1973 Ed., § 22-3306. 



Legislative History of Laws 

For legislative history of D.C. Law 11-275, 
see Historical and Statutory Notes following 
§ 22-3502. 



Cross References 
Section References 

This section is referred to in §§22-3504 and 22-3505, 22-4503. 



Key Numbers 
Vagrancy <£=> 1 . 
Westlaw Key Number Search: 399kl 



Library References 

Encyclopedias 

CJ.S. Vagrancy §§ 1 to 2. 
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SUBTITLE II 

ENHANCED PENALTIES. 

Chapter 36 

Crimes Committed Against Senior Citizens. 

Section 

22-3601. Enhanced penalty. 

22-3602. Enhanced penalty for committing certain dangerous and violent crimes 
against a citizen patrol member. 

§ 22—3601, Enhanced penalty. 

(a) Any person who commits any offense listed in subsection (b) of this 
section against an individual who is 60 years of age or older, at the time of the 
offense, may be punished by a fine of up to Vfi times the maximum fine 
otherwise authorized for the offense and may be imprisoned for a term of up to 
\ l k times the maximum term of imprisonment otherwise authorized for the 
offense, or both. 

(b) The provisions of subsection (a) of this section shall apply to the following 
offenses: Robbery, attempted robbery, theft, attempted theft, extortion, fraud in 
the first degree, and fraud in the second degree. 

(c) It is an affirmative defense that the accused knew or reasonably believed 
that the victim was not 60 years of age or older at the time of the offense. 

(Dec. 1, 1982, D.C. Law 4-164, § 201, 29 DCR 3976.) 

Historical and Statutory Notes 

Prior Codifications 4-133, which was referred to the Committee on 

1981 Ed., § 22-3901. the Judiciary. The Bill was adopted on first, 

amended first and second readings on June 22, 

Legislative History of Laws 1982, July 6, 1982, and July 20, 1982, respec- 

Law 4-164, the "District of Columbia Theft tively. Signed by the Mayor on August 4, 1982, 

and White Collar Crimes Act of 1982," was it was assigned Act No. 4-238 and transmitted 

introduced in Council and assigned Bill No. to both Houses of Congress for its review. 

Cross References 

Attempt to commit robbery, see § 22-2802. 
Extortion, see § 22-3251. 
Fraud, see§ 22-3221. 
Robberv, see § 22-2801. 
Theft, see § 22-3211. 

Library References 

Key Numbers Westlaw Key Number Searches: 350Hkl.21; 

Sentencing and Punishment ^121, 122. 350Hkl22. 

Notes of Decisions 

Defenses 2 Validity 1 

Indictment and information 3 
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Weight and sufficiency of evidence 4 proof at trial. D.C.Code 1981, § 22-3901. 
Fields v. U.S., 1988, 547 A.2d 138. Indictment 



1. Validity 



And Information <3=> 113, 166 



Senior citizen penalty enhancement statute „ ,,, . Lt , «... f , A 

, .i.j ta^^jiooi 4. Weight and sufficiency of evidence 

does not violate due process. D.C.Code 1981, ° 

§ 22-3901; U.S.C.A. Const.Amend. 5. Fields v. Government failed to prove beyond reason- 

U.S., 1988, 547 A. 2d 138. Constitutional Law able doubt that defendants took wallets from 

<3=> 270(2) immediate actual possession of victims, and 

therefore evidence was insufficient to convict 

2. Defenses defendants of robbery or robbery of senior citi- 
Trial court error in denying defendant oppor- zen> w here there was no direct evidence that 

tunity to present affirmative defense under sen- defendants took wallets, and no expert testimo- 

ior citizen enhancement penalty at time of sen- ny as to methods used by pickpockets to remove 

tencing was harmless, where nothing in record wa ll e ts from clothing of individuals, or amount 

suggested that defendant's sentence would have of force neC essary to pickpocket. D.C.Code 

differed had court found defendant reasonably \9&\ §§ 22-2901 22-390 1(a) Zanders v. 

believed victim was not 60 when he robbed her, v s ' 19% 67g A ' 2d 556 Robbery <£=> 24.10 

and, at allocution, defendant had denied rob- _ ', . ' rr . . , r 

bing victim and carrying knife with intent to do . Evidence was insufficient to convict defen- 

violent harm to anybody. D.C.Code 1981, dan <; of robbery of senior citizen; victim was 

§ 22-3901. Fields v. U.S.,' 1988, 547 A.2d 138. P u f ed b y tw0 men ' vctim then discovered her 

Criminal Law <&=> 1 177 wallet was gone, and defendant and another 

were arrested wearing clothes similar to those 

3. Indictment and information worn by perpetrators, but victim could not iden- 
Age of victim under senior citizen enhance- tify her assailants. D.C.Code 1981, §§ 22-2901, 

ment statute is element of offense which must 22-3901. Smith v. U.S., 1989, 561 A.2d 468. 

be alleged in indictment and is thus matter of Robbery <S=> 24.40 

§ 22-3602* Enhanced penalty for committing certain dangerous and vio- 
lent crimes against a citizen patrol member. 

(a) For purposes of this section, the term "citizen patrol" means a group of 
residents of the District of Columbia organized for the purpose of providing 
additional security surveillance for certain District of Columbia neighborhoods 
with the goal of crime prevention. The term shall include, but is not limited to, 
Orange Hat Patrols, Red Hat Patrols, Blue Hat Patrols, or Neighborhood Watch 
Associations. 

(b) Any person who commits any offense listed in subsection (c) of this 
section against a member of a citizen patrol ("member") while that member is 
participating in a citizen patrol, or because of the member's participation in a 
citizen patrol, may be punished with a fine up to \ x fi times the maximum fine 
otherwise authorized for the offense or may be imprisoned for a term of up to 
1% times the maximum term of imprisonment otherwise authorized for this 
offense, or both. 

(c) The provisions of subsection (b) of this section shall apply to the following 
offenses: taking or attempting to take property from another by force or threat 
of force, forcible rape, or assault with intent to commit forcible rape, murder, 
mayhem, kidnapping, robbery, burglary, voluntary manslaughter, extortion or 
blackmail accompanied by threats of violence, assault with a deadly weapon, 
simple assault, aggravated assault, or a conspiracy to commit any of the 
foregoing offenses as defined by an Act of Congress or law of the District of 
Columbia if the offense is punishable by imprisonment for more than 1 year. 

(Dec. 1, 1982, D.C. Law 4-164, § 202, as added Aug. 20, 1994, D.C. Law 10-151, § 401, 
41DCR2608.) 
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CRIMINAL OFFENSES AND PENALTIES 



Prior Codifications 

1981 Ed.,§ 22-3902. 

Emergency Act Amendments 

For temporary addition of section, see § 401 
of the Omnibus Criminal Justice Reform Emer- 
gency Amendment Act of 1994 (D.C. Act 
10-255, June 22, 1994, 41 DCR4286). 



Legislative History of Laws 

Law 10-151, the "Omnibus Criminal Justice 
Reform Amendment Act of 1994," was intro- 



Historical and Statutory Notes 

duced in Council and assigned Bill No. 10-98, 
which was referred to the Committee on the 
Judiciary. The Bill was adopted on first and 
second readings on March 29, 1994, and April 
12, 1994, respectively. Signed by the Mayor on 
May 4, 1994, it was assigned Act No. 10-238 
and transmitted to both Houses of Congress for 
its review. D.C. Law 10-151 became effective 
on August 20, 1994. 



Library References 

Key Numbers 

Sentencing and Punishment <£^120. 
Westlaw Key Number Search: 350Hkl20. 
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Chapter 37 

Bias-Related Crime. 

Section 

22-3701. Definitions. 

22-3702. Collection and publication of data. 

22-3703. Bias-related crime. 

22-3704. Civil action. 

§ 22-3701. Definitions. 

For the purposes of this chapter, the term: 

(1) "Bias-related crime" means a designated act that demonstrates an 
accused's prejudice based on the actual or perceived race, color, religion, 
national origin, sex, age, marital status, personal appearance, sexual orienta- 
tion, family responsibility, physical handicap, matriculation, or political affili- 
ation of a victim of the subject designated act. 

(2) "Designated act" means a criminal act, including arson, assault, bur- 
glary, injury to property, kidnapping, manslaughter, murder, rape, robbery, 
theft, or unlawful entry, and attempting, aiding, abetting, advising, inciting, 
conniving, or conspiring to commit arson, assault, burglary, injury to proper- 
ty, kidnapping, manslaughter, murder, rape, robbery, theft, or unlawful entry. 

(May 8, 1990, D.C. Law 8-121, § 2,37 DCR 27.) 

Historical and Statutory Notes 

Prior Codifications Bill No. 8-168, which was referred to the Com- 

1981 Ed § 22-4001 mittee on the Judiciary. The Bill was adopted 

on first and second readings on November 21, 

. . , rT 1989, and December 5, 1989, respectively. 

Legislative History of Laws Signed by the Mayor Qn Decernber 2 \, 1989, it 

Law 8-121, the "Bias-Related Crime Act of was assigned Act No. 8-130 and transmitted to 
1989," was introduced in Council and assigned both Houses of Congress for its review. 

Cross References 

Crime of violence defined, compensation of victims of violent crimes, see § 4-501. 

Library References 

Key Numbers Encyclopedias 

Civil Rights e=>472. C J>S . Civil Rights §§ 476 to 480. 

Westlaw Key Number Search: 78k472. 

§ 22—3702. Collection and publication of data. 

(a) The Metropolitan Police force shall afford each crime victim the opportu- 
nity to submit with the complaint a written statement that contains information 
to support a claim that the designated act constitutes a bias-related crime. 

(b) The Mayor shall collect and compile data on the incidence of bias-related 
crime. 
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(c) Data collected under subsection (b) of this section shall be used for 
research or statistical purposes and may not contain information that may 
reveal the identity of an individual crime victim. 

(d) The Mayor shall publish an annual summary of the data collected under 
subsection (b) of this section and transmit the summary and recommendations 
based on the summary to the Council. 

(May 8, 1990, D.C. Law 8-121, § 3, 37 DCR 27.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 22-4002. F° r legislative history of D.C. Law 8-121, see 

Historical and Statutory Notes following 
§ 22-3701. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <&>7 . c j <s< District of Columbia § 5. 

Westlaw Key Number Search: 132k7. 

§ 22-3703. Bias-related crime. 

A person charged with and found guilty of a bias-related crime shall be fined 
not more than \ l k times the maximum fine authorized for the designated act 
and imprisoned for not more than 1 l k times the maximum term authorized for 
the designated act. 
(May 8, 1990, D.C. Law 8-121, § 4, 37 DCR 27.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 22-4003. For legislative history of D.C. Law 8-121, see 

Historical and Statutory Notes following 
§ 22-3701. 

Library References 

Key Numbers Encyclopedias 

Civil Rights <S^472. C J.S. Civil Rights §§ 476 to 480. 

Sentencing and Punishment < S= 3 70. 
Westlaw Key Number Searches: 78k472; 
350Hk70. 

§ 22-3704. Civil action. 

(a) Irrespective of any criminal prosecution or the result of a criminal 
prosecution, any person who incurs injury to his or her person or property as a 
result of an intentional act that demonstrates an accused's prejudice based on 
the actual or perceived race, color, religion, national origin, sex, age, marital 
status, personal appearance, sexual orientation, family responsibilities, physical 
handicap, matriculation, or political affiliation of a victim of the subject 
designated act shall have a civil cause of action in a court of competent 
jurisdiction for appropriate relief, which includes: 
(1) An injunction; 
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(2) Actual or nominal damages for economic or non-economic loss, includ- 
ing damages for emotional distress; 

(3) Punitive damages in an amount to be determined by a jury or a court 
sitting without a jury; or 

(4) Reasonable attorneys' fees and costs. 

(b) In a civil action pursuant to subsection (a) of this section, whether an 
intentional act has occurred that demonstrates an accused's prejudice based on 
the actual or perceived color, religion, national origin, sex, age, marital status, 
personal appearance, sexual orientation, family responsibilities, physical handi- 
cap, matriculation, or political affiliation of a victim of the subject designated 
act shall be determined by reliable, probative, and substantial evidence. 

(c) The parent of a minor shall be liable for any damages that a minor is 
required to pay under subsection (a) of this section, if any action or omission of 
the parent or legal guardian contributed to the actions of the minor. 

(May 8, 1990, D.C. Law 8-121, § 5, 37DCR27.) 



Prior Codifications 

1981 Ed., § 22-4004. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 8-121, see 
Historical and Statutory Notes following 
§ 22-3701. 



Key Numbers 

Civil Rights <S=>200. 

Westlaw Key Number Search: 78k200 

Encyclopedias 

CJ.S. Civil Rights §§ 225 to 229. 



Library References 

Treatises and Practice Aids 

C696 American Law Institute-American Bar 
Association 127. 



Discrimination damages, 
In general, 

Comity, damages actions, bar to taxpay- 
ers' *42 U.S.C.A. § 1983 civil rights suit 
alleging unconstitutional administra- 
tion of state tax system, see Fair Assess- 
ment in Real Estate Ass'n, Inc. v. 
McNary, U.S.Mo.1981, 102 S.Ct. 177, 
454 U.S. 100, 70 L.Ed.2d 271. 

Gross income computation, back pay 
awards in discrimination suits, person- 
al injury awards, see U.S. v. Burke, 
U.S.Tenn.1992, 112 S.Ct. 1867, 504 
U.S. 229, 119 L.Ed.2d 34, on remand 
969F.2d218. 

Private damages action against school 
boards under title IX, student on stu- 
dent sexual harassment, see Davis v. 
Monroe County Board of Educ, 
U.S.Ga.1999, 11*9 S.Ct. 1661. 

Sex discrimination against students, im- 
plied private right of action, remedies, 
monetary damages, see Franklin v. 



United States Supreme Court 

Gwinnett 



County Public Schools, 
U.S.Ga.1992, 112 S.Ct. 1028, 503 U.S. 
60, 117 L.Ed.2d 208, on remand 969 
F.2d 1022. 

Punitive damages, 

Employment discrimination, sexual 
harassment, malice or reckless indiffer- 
ence to federal law, see Kolstad v. 
American Dental Ass'n, U.S.D.C.1999, 
119 S.Ct. 2118. 

Jury trial right, 

Remittitur, civil damages, right to jury 
trial, equal employment, sex discrimi- 
nation, see Hetzel v. Prince William 
county, Va., U.S.Va.1998, 118 S.Ct. 
1210. 
Seventh amendment right to jury trial in 
action for damages under fair housing 
provisions of Civil Rights Act of 1968, 
see Curtis v. Loether, U.S.Wis.1974, 94 
S.Ct. 1005, 415 U.S. 189, 39 L.Ed.2d 
260. 

Attorney fees, 
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Civil rights actions, attorney fees, prevail- 
ing party, nominal damages, see Farrar 
v. Hobby, U.S.Tex. 1992, 113 S.Ct. 566, 
506 U.S. 103, 121 L.Ed.2d494. 

Prevailing party in civil rights litigation, 
significant issue test, see Texas State 
Teachers Ass'n v. Garland Independent 
School Dist., U.S.Tex. 1989, 109 S.Ct. 
1486, 489 U.S. 782, 103 L.Ed.2d 866, 
on remand 874 F.2d 242. 

Statutory limitation, deprivation of right 
to counsel, see U.S. Dept. of Labor v. 
Triplett, U.S.W.Va.1990, 110 S.Ct. 
1428, 494 U.S. 715, 108 L.Ed.2d 70.1. 

Disability discrimination, 

Sovere ign i in m u n i ty, 

Compensatory damages, suits against fed- 
eral agencies under the Rehabilitation 
Act, see Lane v. Pena, U.S.Dist.Col. 



1996, 116 S.Ct. 2092, 518 U.S. 187, 
135 L.E.d.2d'486. 
Mitigation of damages, 

Disability discrimination, substantial im- 
pairment of major life activity, mitigat- 
ing measures used by employee, high 
blood pressure, blood pressure medi- 
cation, see Murphv v. UPS, U.S.Kan. 
1999, 119 S.Ct. 2133. 

Disability discrimination, substantial im- 
pairment of major life activity, mitigat- 
ing measures used by employee, mini- 
mum vision requirements, corrective 
lenses, see Sutton v. United airlines, 
Inc., U.S.Colo.1999, 119 S.Ct. 2139. 

Natural or artificial mitigating measures, 
monocular vision, job related business 
necessity qualifications, federal safety 
standards, waiver programs, see Albert- 
sons, Inc. v. Kirkingburg, U.S.Or.1999, 
119 S.Ct. 2162. 
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SUBTITLE III 
SEX OFFENDERS. 

Chapter 38 
Sexual Psychopaths. 

Section 

22-3801,22-3802. Indecent acts with children; sodomy. [Repealed] 

22-3803. Definitions. 

22-3804. Filing of statement. 

22-3805. Right to counsel. 

22-3806. Examination by psychiatrists. 

22-3807. When hearing is required. 

22-3808. Hearing; commitment. 

22-3809. Parole; discharge. 

22-3810. Stay of criminal proceedings. 

22-381 1. Criminal law unchanged. 

§§ 22-3801, 22-3802* Indecent acts with children; sodomy. [Repealed] 

(May 23, 1995, D.C. Law 10-257, § 501(b), 42 DCR 53.) 

Historical and Statutory Notes 

Prior Codifications mittee on the Judiciary. The Bill was adopted 

1981 Ed., §§ 22-3501,22-3502. on first and second readings on November 1, 

1994, and December 6, 1994, respectively. 

Legislative History of Laws Signed by the Mayor on December 28, 1994, it 

Law 10-257, the "Anti-Sexual Abuse Act of was assigned Act No. 10-385 and transmitted to 

1994," was introduced in Council and assigned both Houses of Congress for its review. D.C. 

Bill No. 10-87, which was referred to the Com- Law 10-257 became effective May 23, 1995. 

Cross References 

Furlough eligibility, convictions under this section, see § 2 4—2 5 1 .02. 

§ 22-3803. Definitions. 

For the purposes of this chapter: 

(1) The term "sexual psychopath" means a person, not insane, who by a 
course of repeated misconduct in sexual matters has evidenced such lack of 
power to control his or her sexual impulses as to be dangerous to other 
persons because he or she is likely to attack or otherwise inflict injury, loss, 
pain, or other evil on the objects of his or her desire. 

(2) The term "court" means a court in the District of Columbia having 
jurisdiction of criminal offenses or delinquent acts. 

(3) The term "patient" means a person with respect to whom there has 
been filed with the clerk of any court a statement in writing setting forth facts 
tending to show that such person is a sexual psychopath. 

(4) The term "criminal proceeding" means a proceeding in any court 
against a person for a criminal offense, and includes all stages of such a 
proceeding from the time the person is indicted, charged by an information, 
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or charged with a delinquent act, to the entry of judgment, or, if the person is 
granted probation, the completion of the period of probation. 

(June 9, 1948, 62 Stat. 347, ch. 428, title II, § 201; June 25, 1948, 62 Stat. 991, ch. 646, 
§ 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; July 8, 1963, 77 Stat. 77, Pub. L. 
88-60, § 1; July 29, 1970, 84 Stat. 574, Pub. L. 91-358, title I, § 157(c)(1)(A), (B); May 
21, 1994, D.C. Law 10-119, § 20(a), 41 DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications Bill No. 10-332, which was referred to the 

1981 Ed., § 22-3503. Committee on the Judiciary. The Bill was 

1973 Ed., § 22-3503. adopted on first and second readings on Febru- 
ary 1, 1994, and March 1, 1994, respectively. 

Legislative History of Laws Signed by the Mayor on March 17, 1994, it was 

Law 10-1 19, the "Anti-Gender Discriminatory assigned Act No. 10-209 and transmitted to 

Language Criminal Offenses Amendment Act of both Houses of Congress for its review, D.C. 

1994," was introduced in Council and assigned Law 10-119 became effective on May 21, 1994. 

Cross References 
Section References 

This section is referred to in §§ 22-3805 to 22-3807 and 22-3809 to 22-381 1. 

Library References 

Key Numbers 

Mental Health <^452. 

West! aw Key Number Search: 257Ak452. 

United States Supreme Court 

Judicial commitment, U.S.IlI.1986, 106 S.Ct. 2988, 478 U.S. 

Sexually violent offenders, 364 > 92 L.Ed.2d 296. 

Civil commitment of sexually violent of- Involuntary commitment, 

fenders, due process, ex post facto Transfer from prison, 

laws, double jeopardy, see Kansas v. Involuntary transfer of prisoner to mental 

Hendricks, 1997, 1 17 S.Ct. 2072. hospital, see Vitek v. Jones, U.S.Neb. 

Proceedings under Illinois Sexually Dan- 1980, 100 S.Ct. 1254, 445 U.S. 480, 63 

gerous Persons Act, see Allen v. Illinois, L.Ed. 2d 552. 

Notes of Decisions 

Construction with other laws 2 finding by the court or verdict of a jury, if 

Good time prison credits 6 demanded, is not unconstitutional. D.C. Code 

Habeas corpus relief 7 1940, §§ 22-3501 et seq., 22-3503(1). Malone 

Judicial precedent 5 v. Overholzer, D.D.C1950, 93 F.Supp. 647. 

Nature of proceeding under act 4 Mental Health <°> 433 

Sexual psychopath 3 

Validity 1 2. Construction with other laws 

Under Sexual Psychopath Act, term "not in- 

1. Validity sane" must be read to mean "not 'mentally ill' " 

Standards provided for release of sexual psy- within meaning of new civil commitment stat- 

chopath from hospital are not so vague as to ute, and the Sexual Psychopath Act applies only 

invalidate Sexual Psychopath Act. D.C. Code to those who are not mentally ill while compul- 

1951, §§ 22-3501 et seq., 22-3503(1). Miller v. sory treatment of those who are mentally ill is 

Overholser, C.A.D.C. 1953, 206 F.2d 415, 92 governed by the 1964 Civil Commitment Act. 

U.S.App.D.C. 110. Statutes ©=> 47 D.C.C.E. §§ 21-501 to 21-591, 22-3503 to 

The statute defining sexual psychopaths and 22-3511. Cross v. Harris, C.A.D.C. 1969, 418 

providing for their commitment to hospital for F.2d 1095, 135 U.S.App.D.C. 259. Mental 

the insane after a judicial hearing and upon a Health <£= 36 

68 



SEXUAL PSYCHOPATHS 

The District of Columbia Sexual Psychopath 
Act was not repealed by the 1964 Hospitaliza- 
tion of Mentally III Act. D.C.C.E. §§ 21-501 to 
21-591, 22-3503(1). Millard v, Harris, 
C.A.D.C.1968, 406 F.2d 964, 132 U.S.App.D.C. 
146. Mental Health @=> 433 

The protection of the District of Columbia 
Hospitalization of the Mentally 111 Act is limited 
to those declared insane or of unsound mind 
pursuant to court order and does not include 
any person previously committed under the 
Sexual Psvchopath Act. D.C.C.E. §§ 21-501 to 
21-591, 22-3503. Millard v. Harris, C.A.D.C. 
1968, 406 F.2d 964, 132 U.S.App.D.C. 146. 
Mental Health <&=> 32 

3. Sexual psychopath 

Nature of crime of sodomy, with which ac- 
cused was charged, was not sufficient alone, to 
require the District Court, before accepting 
guilty plea, to order a mental examination of 
accused, although court could properly consider 
nature of crime in that connection, and where 
there was no indication by prosecuting attorney 
that accused might be a sexual psychopath, and 
no request for a mental examination was made 
by prosecution or accused, convictions could 
not be set aside in collateral proceeding, such as 
coram nobis, because of court's failure to order 
examination on its own motion. D.C.Code 
1951, §§ 22-3503(1), 22-3504 et seq., 24-301; 
28 U.S.C.A. § 2255. Carter v. U. S., C.A.D.C. 
1960, 283 F.2d 200, 108 U.S.App.D.C. 405. 
Mental Health &=> 434 

4. Nature of proceeding under act 

Proceedings under statute, to determine 
whether defendant in pending criminal action is 
sexual psychopath, is a civil one. D.C.Code 
1951, §§ 22-3501 et seq., 22-3503(1). Miller v. 
Overholser, C.A.D.C. 1953, 206 F.2d 415, 92 
U.S.App.D.C. 110. Action ®» 18 

5. Judicial precedent 

Judicial decision rendered in 1968 interpret- 
ing words "not insane" as used in Sexual Psy- 
chopath Act as meaning "not mentally ill" 
should have been used by court in ruling on 
petitioner's 1967 bid for release from hospital to 
which he had been committed as a sexual psy- 
chopath. D.C.C.E. §§ 22-3501(a), 22-3503 to 
22-3511, 24-301 (a). Justin v. Jacobs, C.A.D.C. 
1971, 449 F.2d 1017, 145 U.S.App.D.C. 355. 
Courts ©=» 100(1) 

6. Good time prison credits 

Defendant was "in custody as a result of the 
offense" under Good Time Credits Act, when 
defendant was committed to mental hospital 
under Sexual Psychopath Act (SPA) prior to 
sentencing for sex offenses, and thus, defendant 
was entitled to credit against sentence. 
D.C.Code 1981, §§22-3503 to 22-3511, 



§22-3803 

Note 7 

24-43 1(a). Shelton v. U.S., 1998, 721 A.2d 603. 
Prisons &=> 15(3) 

7. Habeas corpus relief 

Inasmuch as habeas corpus petitioner com- 
mitted to hospital in 1958 as a sexual psycho- 
path had been discharged, mental condition of 
petitioner at time of his 1967 bid for release was 
no loneer an issue in the case. D.C.C.E. 
§§ 22-350 1(a), 22-3503 to 22-3511, 24-30 1(a). 
Justin v. Jacobs, C.A.D.C.1971 , 449 F.2d 1017, 
145 U.S.App.D.C. 355. Habeas Corpus <&=> 233 

Claim that there was insufficient evidence of 
course of repeated misconduct in sexual matters 
to justify' 1958 commitment as sexual psycho- 
path was not. cognizable in habeas corpus pro- 
ceeding in view of petitioner's failure to appeal 
from the 1958 commitment hearing. D.C.C.E. 
§ 22-3503(1). Justin v. Jacobs, C.A.D.C.1971, 
449 F.2d 1017, 145 U.S.App.D.C. 355. Habeas 
Corpus <S=» 366 

Where petitioner was in custody in hospital 
pursuant to commitment as sexual psychopath 
when he filed his habeas corpus petition, federal 
habeas corpus court did not lose jurisdiction to 
decide legality of commitments when the hospi- 
tal thereafter unconditionally released petition- 
er. D.C.C.E. §§ 22-3501(a), 22-3503 to 
22-3511, 24-301 (a); Code Va. 1950, § 54-446.4. 
Justin v. Jacobs, C.A.D.C.1971, 449 F.2d 1017, 
145 U.S.App.D.C. 355. Habeas Corpus <&=> 233 

Inasmuch as habeas corpus petitioner would 
continue to suffer adverse consequences as re- 
sult of commitment under the Sexual Psycho- 
path Act, issue of validity of the commitment 
was not moot even though petitioner had been 
released. D.C.C.E. §§ 22-350 1(a), 22-3503 to 
22-3511, 24-301(a); Const.Va. § 23; Code 
Va. 1950, §24.1-42; Const.Md. art. 1, § 2. Jus- 
tin v. Jacobs, C.A.D.C.1971, 449 F.2d 1017, 145 
U.S.App.D.C. 355. Habeas Corpus <3=> 233 

Claims of habeas corpus petitioner that he 
was being given inadequate medical treatment 
at hospital to which he had been committed as a 
sexual psychopath and that he was being con- 
fined in an improper place were rendered moot 
by his discharge. D.C.C.E. §§ 22-350 1(a), 
22-3503 to 22-3511, 24-301 (a). Justin v. Ja- 
cobs, C.A.D.C.1971, 449 F.2d 1017, 145 
U.S.App.D.C. 355. Habeas Corpus <S= 233 

Since examining doctors concluded that per- 
son committed under Sexual Psychopath Act 
was not insane but doctors had no occasion to 
consider whether he was nonetheless mentally 
ill, there was no record on question and habeas 
corpus petition must be remanded for hearing 
and findings of fact necessary to determine 
whether statute was properly applied to peti- 
tioner. D.C.C.E. §§ 21-501 to 21-591, 22-3503 
to 22-3511. Cross v. Harris, C.A.D.C. 1969, 418 
F.2d 1095, 135 U.S.App.D.C. 259. Habeas Cor- 
pus <&=> 863 
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Habeas corpus relief would be available to established that petitioner was still a sexual 

one involuntarily committed to public hospital psychopath who was likely to be of danger to 

as sexual psychopath but who is not receiving others if permitted to ' return to society, 

reasonably suitable and adequate treatment, D.C.C.E. § 22-3503(1). Clatterbuck v. Harris, 

and lack of such 'treatment coulc I not be justified D.D.C1968, 295 F.Supp. 84. Habeas Corpus ®* 

bv lack of staff or facilities. D.C.Code 1961, 7 ^ 2 ** K 
§§ 21-562, 22-3503 ■ to 22-3511, 22-3504, 

22-3506, 22-3509. Millard v. Cameron, 0ne committed as a sexual psychopath to 

C.A.D.C.1966, 373 F.2d 468, 125 U.S.App.D.C. hospital for the insane may at any time after 

383. Habeas Corpus < 3= ? 538 commitment test by habeas corpus proceeding 

Habeas corpus petitioner, who was under the question of whether he has recovered, 

hospital commitment as a sexual psychopath, D.C.Code 1940, §§22-3501 et seq., 22-3503(1). 

was not entitled to release on ground that he Malone v. Overholzer, D.D.C1950, 93 F.Supp. 

was not mentally ill, as psychiatric testimony 647. Habeas Corpus <®=> 538 

§ 22-3804. Filing of statement. 

(a) Whenever it shall appear to the United States Attorney for the District of 
Columbia that any person within the District of Columbia; other than a 
defendant in a criminal proceeding, is a sexual psychopath, such Attorney may 
file with the clerk of the Superior Court of the District of Columbia a statement 
in writing setting forth the facts tending to show that such a person is a sexual 
psychopath, 

(b) Whenever it shall appear to the United States Attorney for the District of 
Columbia that any defendant in any criminal proceeding prosecuted by such 
Attorney or any Assistant United States Attorney is a sexual psychopath, such 
Attorney may file with the clerk of the court in which such proceeding is 
pending a statement in writing setting forth the facts tending to show that such 
defendant is a sexual psychopath. 

(c) Whenever it shall appear to any court that any defendant in any criminal 
proceeding pending in such court is a sexual psychopath, the court may, if it 
deems such procedure advisable, direct the officer prosecuting the defendant to 
file with the clerk of such court a statement in writing setting forth the facts 
tending to show that such defendant is a sexual psychopath. 

(d) Any statement filed in a criminal proceeding pursuant to subsection (b) or 
(c) of this section may be filed only: 

(1) Before trial; 

(2) After conviction or plea of guilty but before sentencing; or 

(3) After conviction or plea of guilty but before the completion of proba- 
tion. 

(e) This section shall not apply to an individual in a criminal proceeding who 
is charged with first degree sexual abuse, second degree sexual abuse, or 
assault with intent to commit first or second degree sexual abuse. 

(June 9, 1948, 62 Stat. 348, ch. 428, title II, § 202; June 25, 1948, 62 Stat. 991, ch. 646, 
§ 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; July 29, 1970, 84 Stat 574, Pub. L. 
91-358, title I, § 157(c) (2); May 21, 1994, D.C. Law 10-119, § 20(b), 41 DCR 1639; 
May 23, 1995, D.C. Law 10-257, §■ 401(d), 42 DCR 53.) 
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Note 2 
Historical and Statutory Notes 

Prior Codifications For legislative history of D.C. Law 10-257, 

1981 Ed., §22-3504. see Historical and Statutory Notes following 

1973 Ed., § 22-3504. §22-3801. 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 

§ 22-3803. 

Cross References 
Section References 

This section is referred to in §§ 22-3803, 22-3805 to 22-3807 and 22-3809 to 22-381 1. 

Library References 
Key Numbers 

Mental Health <3=M57. 

Westlaw Key Number Search: 257Ak457. 



Notes of Decisions 



In general 1 
Review 2 



1 . In general 

Under Sexual Psychopath Act, term "not in- 
sane" must be read to mean "not 'mentally ill' " 
within meaning of new civil commitment stat- 
ute, and the Sexual Psychopath Act applies only 
to those who are not mentally ill while compul- 
sory treatment of those who are mentally ill is 
governed by the 1964 Civil Commitment Act. 
D.C.C.E. §§ 21-501 to 21-591, 22-3503 to 
22-3511. Cross v. Harris, C.A.D.C.1969, 418 
F.2d 1095, 135 U.S.App.D.C. 259. Mental 
Health c= 36 

The community is not without means of pro- 
tecting itself if at time that a prisoner's sentence 
ends he is found to be a sexual psychopath, or 
to be insane or mentally incompetent. 
D.C. Code 1951, §§ 21-310, 21-31 1, 21-326, 
22-3504(a); 18 U.S.C.A. § 4247. Carter v. U. 
S., C.A. D.C. 1960, 283 F.2d 200, 108 U.S.App. 
D.C. 405. Mental Health <^> 3 1 

The existence of possibilities to protect society 
from, and to treat, prisoner convicted of sod- 
omy, or other sexual crimes, in the event he is 
found to be a sexual psychopath, or insane, of 
unsound mind or otherwise defective during 
imprisonment or at time his sentence ends, does 
not relieve bench and bar of responsibility of 
endeavoring to reach at the earliest possible 
stage, ideally prior to trial and sentence, the 
approach to a particular case which appears to 
be most just and appropriate, having regard to 
the individual's mental condition, his history, 
and the possibility of rehabilitating him and 



restoring him to usefulness in the community. 
18 U.S.C.A. §§ 4241, 4247; D.C.Code 1951, 
§§ 21-310, 21-311, 21-326, 22-3504(a), 24-301, 
24-302. Carter v. U. S., C.A.D.C.1960, 283 F.2d 
200, 108 U.S.App.D.C. 405. Mental Health <£=> 
436.1 

2. Review 

Where Chief of Legal Psychiatric Division ex- 
pressed opinion raising doubt of competency for 
criminal sentencing for allegedly sexually violat- 
ing the person of a child five years of age, so as 
to call for a hearing under the Sexual Psycho- 
path Act, trial judge erred in proceeding to 
sentence for criminal offense, and Court of Ap- 
peals would remand for competency hearing. 
D.C.C.E. §§ 22-3501, 22-3504. Fuller v. U. S., 
C.A.D.C.1967, 390 F.2d 468, 129 U.S.App.D.C. 
53. Criminal Law <3=> 1189 

Nature of crime of sodomy, with which ac- 
cused was charged, was not sufficient alone, to 
require the District Court, before accepting 
guilty plea, to order a mental examination of 
accused, although court could properly consider 
nature of crime in that connection, and where 
there was no indication by prosecuting attorney 
that accused might be a sexual psychopath, and 
no request for a mental examination was made 
by prosecution or accused, convictions could 
not be set aside in collateral proceeding, such as 
coram nobis, because of court's failure to order 
examination on its own motion. D.C.Code 
1951, §§ 22-3503(1), 22-3504 et seq., 24-301; 
28 U.S.C.A. § 2255. Carter v. U. S., C.A.D.C. 
1960, 283 F.2d 200, 108 U.S.App.D.C. 405. 
Mental Health <S^> 434 
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§ 22-3805. Right to counsel. 

A patient shall have the right to have the assistance of counsel at every stage 
of the proceeding under this chapter. Before the court appoints psychiatrists 
pursuant to § 22-3806 it shall advise the patient of his or her right to counsel 
and shall assign counsel to represent him or her unless the patient is able to 
obtain counsel or elects to proceed without counsel. 

(June 9, 1948, 62 Stat. 348, ch. 428, title II, § 203; May 21, 1994, D.C. Law 10-119, 
§ 20(c), 41 DCR 1639.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 22-3505. For legislative history of D.C. Law 10-119, 

irmr-j's -.-. ->r^c see Historical and Statutory Notes following 

iy/J hd., s zz-iDOb. c 22-3803 

Cross References 
Section References 

This section is referred to in §§ 22-3803, 22-3806, 22-3807, and 22-3809 to 22-381 1. 

Library References 

Key Numbers 

Mental Health ©=>463. 

Westlaw Key Number Search: 257Ak463. 

§ 22-3806. Examination by psychiatrists. 

(a) When a statement has been filed with the clerk of any court pursuant to 
§ 22-3804, such court shall appoint 2 qualified psychiatrists to make a personal 
examination of the patient. The patient shall be required to answer questions 
asked by the psychiatrists under penalty of contempt of court. Each psychia- 
trist shall file a written report of the examination, which shall include a 
statement of his or her conclusion as to whether the patient is a sexual 
psychopath. 

(b) The counsel for the patient shall have the right to inspect the reports of 
the examination of the patient. No such report and no evidence resulting from 
the personal examination of the patient shall be admissible against him or her 
in any judicial proceeding except a proceeding under this chapter to determine 
whether the patient is a sexual psychopath. 

(June 9, 1948, 62 Stat. 348, ch. 428, title II, § 204; May 21, 1994, D.C. Law 10-119, 
§ 20(d), 41 DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 22-3506. For legislative history of D.C. Law 10-119, 

^-,-^,'c -^ ^r^s see Historical and Statutory Notes following 

1973 Ed., s 22-3506. § 22-3803 



Section References 



Cross References 
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This section is referred to in §§ 22-3803, 22-3805, and 22-3807 to 22-381 1. 

Library References 

Key Numbers 

Mental Health @=>461. 

Westlaw Key Number Search: 257Ak461. 



Notes of Decisions 



In general 1 

Necessity for examination 

Review 3 



1. In general 

The existence of possibilities to protect society 
from, and to treat, prisoner convicted of sod- 
omy, or other sexual crimes, in the event he is 
found to be a sexual psychopath, or insane, of 
unsound mind or otherwise defective during 
imprisonment or at time his sentence ends, does 
not relieve bench and bar of responsibility of 
endeavoring to reach at the earliest possible 
stage, ideally prior to trial and sentence, the 
approach to a particular case which appears to 
be most just and appropriate, having regard to 
the individual's mental condition, his history, 
and the possibility of rehabilitating him and 
restoring him to usefulness in the community. 
18 U.S.C.A. §§ 4241, 4247; D.C.Code 1951, 
§§ 21-310, 21-311, 21-326, 22-3504(a), 24-301, 
24-302. Carter v. U. S., C.A.D.C.1960, 283 F.2d 
200, 108 U.S.App.D.C. 405. Mental Health ©=> 
436.1 

2. Necessity for examination 

Nature of crime of sodomy, with which ac- 
cused was charged, was not sufficient alone, to 
require the District Court, before accepting 



guilty plea, to order a mental examination of 
accused, although court could properly consider 
nature of crime in that connection, and where 
there was no indication by prosecuting attorney 
that accused might be a sexual psychopath, and 
no request for a mental examination was made 
by prosecution or accused, convictions could 
not be set aside in collateral proceeding, such as 
coram nobis, because of court's failure to order 
examination on its own motion. D.C.Code 
1951, §§ 22-3503(1), 22-3504 et seq., 24-301; 
28 U.S.'C.A. § 2255. Carter v. U. S., C.A.D.C. 
1960, 283 F.2d 200, 108 U.S.App.D.C. 405. 
Mental Health <&* 434 

3 . Review 

Since examining doctors concluded that per- 
son committed under Sexual Psychopath Act 
was not insane but doctors had no occasion to 
consider whether he was nonetheless mentally 
ill, there was no record on question and habeas 
corpus petition must be remanded for hearing 
and findings of fact necessary to determine 
whether statute was properly applied to peti- 
tioner. D.C.C.E. §§ 21-501 to 21-591, 22-3503 
to 22-351 1. Cross v. Harris, C.A.D.C. 1969, 418 
F.2d 1095, 135 U.S.App.D.C. 259. Habeas Cor- 
pus &* 863 



§ 22-3807. When hearing is required. 

If, in their reports filed pursuant to § 22-3806, both psychiatrists state that 
the patient is a sexual psychopath, or if both state that they are unable to reach 
any conclusion by reason of the partial or complete refusal of the patient to 
submit to thorough examination, or if one states that the patient is a sexual 
psychopath and the other states that he or she is unable to reach any conclu- 
sion by reason of the partial or complete refusal of the patient to submit to 
thorough examination, then the court shall conduct a hearing in the manner 
provided in § 22-3808 to determine whether the patient is a sexual psychopath. 
If, on the basis of the reports filed, the court is not required to conduct such a 
hearing, the court shall enter an order dismissing the proceeding under this 
chapter to determine whether the patient is a sexual psychopath. 

(June 9, 1948, 62 Stat. 349, ch. 428, title II, § 205; May 21, 1994, D.C. Law 10-119, 
§ 20(e), 41 DCR 1639.) 
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Prior Codifications 

1981 Ed., § 22-3507. 
1973 Ed., § 22-3507. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-3803. 



Cross References 
Section References 

This section is referred to in §§ 22-3803, 22-3805, 22-3806 and 22-3809 to 22-3811. 

Library References 

Key Numbers 

Mental Health <S=>462. 

Westlaw Key Number Search: 257Ak462. 

§ 22-3808* Hearing; commitment. 

Upon the evidence introduced at a hearing held for that purpose, the court 
shall determine whether or not the patient is a sexual psychopath. Such 
hearing shall be conducted without a jury unless, before such hearing and 
within 15 days after the date on which the second report is filed pursuant to 
§ 22-3806, a jury is demanded by the patient or by the officer filing the 
statement. The rules of evidence applicable in judicial proceedings in the court 
shall be applicable to hearings pursuant to this section; but, notwithstanding 
any such rule, evidence of conviction of any number of crimes the commission 
of which tends to show that the patient is a sexual psychopath and of the 
punishment inflicted therefor shall be admissible at any such hearing. The 
patient shall be entitled to an appeal as in other cases. If the patient is 
determined to be a sexual psychopath, the court shall commit him or her to an 
institution to be confined there until released in accordance with § 22-3809. 

(June 9, 1948, 62 Stat. 349, ch. 428, title II, § 206; Nov. 8, 1984, 98 Stat. 3369, Pub. L. 
98-621, § 10(t)(l); May 21, 1994, D.C. Law 10-119, § 20(f), 41 DCR 1639.) 



Prior Codifications 

1981 Ed., § 22-3508. 
1973 Ed., § 22-3508. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-3803. 



Cross References 
Section References 

This section is referred to in §§ 22-3803, 22-3805 to 22-3807 and 22-3809 to 22-381 1 . 

Library References 

Key Numbers Westlaw Key Number Searches: 257Ak460; 

Mental Health «>460, 462, 465. 257Ak462; 257Ak465. 



Construction and application 2 
Good time credits 5 
Habeas corpus 4 



Motes of Decisions 

Necessity for hearing 3 
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Validity 1 



1. Validity 

The statute defining sexual psychopaths and 
providing for their commitment to hospital for 
the insane after a judicial hearing and upon a 
finding by the court or verdict of a jury, if 
demanded, is not unconstitutional. D.C.Code 
1940, §§ 22-3501 et seq., 22-3503(1). Malone 
v. Overholzer, D.D.C1950, 93 F.Supp. 647. 
Mental Health <s^ 433 

2. Construction and application 

Under Sexual Psychopath Act, term "not in- 
sane" must be read to mean "not 'mentally ill' " 
within meaning of new civil commitment stat- 
ute, and the Sexual Psychopath Act applies only 
to those who are not mentally ill while compul- 
sory treatment of those who are mentally ill is 
governed by the 1964 Civil Commitment Act. 
D.C.C.E. §§ 21-501 to 21-591, 22-3503 to 
22-3511. Cross v. Harris, C.A.D.C.1969, 418 
F.2d 1095, 135 U.S.App.D.C. 259. Mental 
Health <^ 36 

3. Necessity for hearing 

Where court, after defendant's conviction and 
prior to sentencing, requested and received a 
psychiatric report showing defendant to be 
competent to engage in the pending proceed- 
ings, to which report defendant did not object, 
failure to hold hearing on defendant's compe- 
tency was not an abuse of discretion. D.C.C.E. 
§ 24-301 (a). Hughes v. U. S., 1973, 308 A.2d 
238. Criminal Law <^> 625(2) 

4. Habeas corpus 

Habeas corpus relief would be available to 
one involuntarily committed to public hospital 
as sexual psychopath but who is not receiving 
reasonably suitable and adequate treatment, 
and lack of such treatment could not be justified 
by lack of staff or facilities. D.C.Code 1961, 
§§ 21-562, 22-3503 to 22-351 1, 22-3504, 
22-3506, 22-3509. Millard v. Cameron, 
C.A.D.C.1966, 373 F.2d 468, 125 U.S.App.D.C. 
383. Habeas Corpus <£=> 538 



Question as to whether Sexual Psychopath 
Act provision requiring stay of criminal pro- 
ceedings pending recovery of defendant ad- 
judged to be sexual psychopath was repugnant 
to Sixth Amendment guaranty of speedy trial 
was not before court in habeas corpus proceed- 
ing brought by defendant committed to hospital 
as sexual psychopath, since proceeding could 
test only legality of his present confinement, as 
a sexual psychopath, and not legality of delay in 
his trial on criminal charges. D.C.Code 1951, 
§ 22-3508; U.S.C.A.ConstAmend. 6. Miller v. 
Overholser, C.A.D.C.1953, 206 F.2d 415, 92 
U.S.App.D.C. 110. Habeas Corpus <^ 538 

Habeas corpus relief is available to one con- 
fined as a sexual psychopath, without treatment, 
in a ward for the hopelessly insane; a court 
must order the hospital to transfer the patient to 
a proper place in the institution for treatment. 
Clatterbuck v. Harris, D.D.C1968, 295 F.Supp. 
84. Habeas Corpus <^> 538 

Habeas corpus petitioner, who was under 
hospital commitment as a sexual psychopath, 
was not entitled to release on ground that he 
was not mentally ill, as psychiatric testimony 
established that petitioner was still a sexual 
psychopath who was likely to be of danger to 
others if permitted to return to society. 
D.C.C.E. § 22-3503(1). Clatterbuck v. Harris, 
D.D.C1968, 295 F.Supp. 84. Habeas Corpus &* 
732 

One committed as a sexual psychopath to 
hospital for the insane may at any time after 
commitment test by habeas corpus proceeding 
the question of whether he has recovered. 
D.C.Code 1940, §§ 22-3501 et seq., 22-3503(1). 
Malone v. Overholzer, D.D.C1950, 93 F.Supp. 
647. Habeas Corpus <^> 538 

5. Good time credits 

Defendant was "in custody as a result of the 
offense" under Good Time Credits Act, when 
defendant was committed to mental hospital 
under Sexual Psychopath Act (SPA) prior to 
sentencing for sex offenses, and thus, defendant 
was entitled to credit against sentence. 
D.C.Code 1981, §§22-3503 to 22-3511, 
24-43 1(a). Shelton v. U.S., 1998, 721 A.2d 603. 
Prisons <3=> 15(3) 



§ 22-3809. Parole; discharge. 

Any person committed under this chapter may be released from confinement 
when an appropriate supervisory official finds that he or she has sufficiently 
recovered so as to not be dangerous to other persons, provided if the person to 
be released be one charged with crime or undergoing sentence therefor, that 
official shall give notice thereof to the judge of the criminal court and deliver 
him or her to the court in obedience to proper precept. 

(June 9, 1948, 62 Stat. 349, ch. 428, title II, § 207; Nov. 8, 1984, 98 Stat. 3369, Pub. L. 
98-621, § 10(t)(2); May 21, 1994, D.C. Law 10-119, § 20(g), 41 DCR 1639.) 
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Prior Codifications 

1981 Ed., § 22-3509. 
1973 Ed., § 22-3509. 



Historical and Statutory Motes 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-3803. 



Cross References 

Sex offenders, persons required to register, see § 24-4102. 
Section References 

This section is referred to in §§ 22-3803, 22-3805 to 22-3808, 22-3810 and 22-3811. 

Library References 

Key Numbers 

Mental Health <3>465(5). 

Westlaw Key Number Search: 257Ak465(5). 



Notes of Decisions 



Habeas corpus 
Validity 1 



1. Validity 

Standards provided for release of sexual psy- 
chopath from hospital are not so vague as to 
invalidate Sexual Psychopath Act. D.C. Code 
1951, §§ 22-3501 et seq., 22-3503(1). Miller v. 
Overholser, C.A.D.C.1953, 206 F.2d 415, 92 
U.S.App.D.C. 1 10. Statutes @=> 47 

The statute defining sexual psychopaths and 
providing for their commitment to hospital for 
the insane after a judicial hearing and upon a 
finding by the court or verdict of a jury, if 
demanded, is not unconstitutional. D.C. Code 
1940, §§ 22-3501 et seq., 22-3503(1). Malone 
v. Overholzer, D.D.C1950, 93 F.Supp. 647. 
Mental Health <3=* 433 

2. Habeas corpus 

Habeas corpus relief would be available to 
one involuntarily committed to public hospital 
as sexual psychopath but who is not receiving 
reasonably suitable and adequate treatment, 
and lack of such treatment could not be justified 
bv lack of staff or facilities. D.C. Code 1961, 
§§ 21-562, 22-3503 to 22-3511, 22-3504, 
22-3506, 22-3509. Millard v. Cameron, 
CAD.C.1966, 373 F.2d 468, 125 U.S.App.D.C. 
383. Habeas Corpus <S=> 538 

Habeas corpus would be available to test hos- 
pital superintendent's refusal to recognize re- 
covery of sexual psvchopath. Miller v. Overhol- 
ser, C.A.D.C.1953, "206 F.2d 415, 92 U.S.App. 
D.C. 110. Habeas Corpus ©=> .538 



Ordinarily habeas corpus is a remedy to se- 
cure total release from custody, and if court 
finds petition for writ well founded, ordinarily it 
orders release of petitioner. Miller v. Overhol- 
ser, C.A.D.C.1953, 206 F.2d 415, 92 U.S.App. 
D.C. 1 10. Habeas Corpus <£=> 791 

The writ of habeas corpus is available to test 
validity not only of fact of confinement but also 
of place of confinement. Miller v. Overholser, 
C.A.D.C.1953, 206 F.2d 415, 92 U.S.App.D.C. 
1 1 0. Habeas Corpus @=» 5 1 4 

Where habeas corpus petition, brought by one 
adjudged to be sexual psychopath but not of 
unsound mind, alleged that prisoner had been 
confined with the criminally insane and that he 
had been assaulted by mentally deranged per- 
sons, District Court would be required to make 
finding as to conditions of petitioner's confine- 
ment, and if it found such conditions to be 
substantially in accord with the petitioner's alle- 
gations but deemed continued confinement re- 
quired, would be required to issue order direct- 
ing hospital authorities to transfer petitioner to 
proper place in that institution for treatment. 
Miller v. Overholser, C.A.D.C.1953, 206 F.2d 
415, 92 U.S.App.D.C. 110. Habeas Corpus <®=> 
514 

One committed as a sexual psychopath to 
hospital for the insane may at any time after 
commitment test by habeas corpus proceeding 
the question of whether he has recovered. 
D.C.Code 1940, §§ 22-3501 et seq., 22-3503(1). 
Malone. v. Overholzer, D.D.C1950, 93 F.Supp. 
647. Habeas Corpus .©=> 538 



§ 22-3810. Stay of criminal proceedings. 

Any statement filed in a criminal proceeding pursuant to subsection (b) or (c) 
of § 22-3804 shall stay such criminal proceeding until whichever of the 
following first occurs: 
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(1) The proceeding under this chapter to determine whether the patient is 
a sexual psychopath is dismissed pursuant to § 22-3807 or withdrawn; 

(2) It is determined pursuant to § 22-3808 that the patient is not a sexual 
psychopath; or 

(3) The patient is discharged from an institution pursuant to § 22-3809. 

(June 9, 1948, 62 Stat. 349, ch. 428, title II, § 208; Nov. 8, 1984, 98 Stat. 3369, Pub. L. 
98-621, § 10(t)(3).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 22-3510. 
1973 Ed., § 22-3510. 

Cross References 
Section References 

This section is referred to in §§ 22-3803, 22-3805 to 22-3807, 22-3809 and 22-381 1. 

Library References 
Key Numbers Encyclopedias 

Criminal Law <^589(2). C j S . Criminal Law § 623. 

Mental Health ©=461. 

Westlaw Kev Number Searches: 110k589(2); 
257Ak461. 

§ 22-38 1 1. Criminal law unchanged. 

Nothing in this chapter shall alter in any respect the tests of mental capacity 
applied in criminal prosecutions under the laws of the District of Columbia. 

(June 9, 1948, 62 Stat. 350, ch. 428, title II, § 209; June 3, 1997, D.C. Law 11-275, 
§ 10, 44DCR 1408.) 

Historical and Statutory Notes 

Prior Codifications which was referred to the Committee of the 
1981 Ed., § 22-3511. Whole. The Bill was adopted on first and sec- 
1973 Ed., § 22-351 1. on d readings on November 7, 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor 
Legislative History of Laws on December 24, 1996, it was assigned Act No. 
Law 11-275, the "Second Criminal Code 1 1-520 and transmitted to both Houses of Con- 
Technical Amendments Act of 1996," was intro- gress for its review. D.C. Law 1.1-275 became 
duced in Council and assigned Bill No. 11-909, effective on June 3, 1997. 

Cross References 

Section References 

This section is referred to in §§ 22-3803, 22-3805 to 22-3807, 22-3809 and 22-3810. 

Library References 
Key Numbers Encyclopedias 

Criminal Law ©-46 to 58. C j s Criminal Law §§ 56, 88, 96 to 1 09, 1 12 

Westlaw Key Number Searches: 110k46 to to 113 

110k58. 
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§22-3811 



CRIMINAL OFFENSES AND PENALTIES 



Notes of Decisions 



In general 1 



1 . In general 

Judicial decision rendered in 1968 interpret- 
ing words "not insane" as used in Sexual Psy- 
chopath Act as meaning "not mentally ill" 
should have been used by court in ruling on 
petitioner's 1967 bid for release from hospital to 
which he had been committed as a sexual psy- 
chopath. D.C.C.E. §§ 22-350 1(a), 22-3503 to 
22-351 1, 24-30 1(a). Justin v. Jacobs, C.A.D.C. 
1971, 449 F.2d 1017, 145 U.S.App.D.C. 355. 
Courts C=> 100(1) 

Under Sexual Psychopath Act, term "not in- 
sane" must be read to mean "not 'mentally ill' " 
within meaning of new civil commitment stat- 
ute, and the Sexual Psychopath Act applies only 



to those who are not mentally ill while compul- 
sory treatment of those who are mentally HI is 
governed by the 1964 Civil Commitment Act. 
D.C.C.E. §§ 21-501 to 21-591, 22-3503 to 
22-3511. Cross v. Harris, C.A.D.C.1969, 418 
F.2d 1095, 135 U.S.App.D.C. 259. Mental 
Healths 36 

Defendant was "in custody as a result of the 
offense" under Good Time Credits Act, when 
defendant was committed to mental hospital 
under Sexual Psychopath Act (SPA) prior to 
sentencing for sex offenses, and thus, defendant 
was entitled to credit against sentence. 
D.C.Code 1981, §§22-3503 to 22-3511, 
■ 24-43 1(a). Shelton v. U.S., 1998, 721 A.2d 603. 
Prisons <3=> 15(3) 
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Chapter 39 
HIV Testing of Certain Criminal Offenders. 

Section 

22-3901. Definitions. 

22-3902. Testing and counselling. 

22-3903. Rules. 

Cross References 

Unemployment compensation, eligibility, see § 51-109. 

§ 22-390 L Definitions. 

For the purposes of this chapter, the term; 

(1) "Convicted" means having received a verdict, or a finding, of guilt in a 
criminal proceeding, adjudicated as being delinquent in a juvenile proceed- 
ing, or having entered a plea of guilty or nolo contendere. 

(2) "HIV test" means blood testing for the human immunodeficiency virus 
("HIV") or any other identified causative agent of the acquired immune 
deficiency syndrome ("AIDS"). 

(3) "Mayor" means the Mayor of the District of Columbia, or his or her 
designee. 

(4) "Offense" means any prohibited activity involving a sexual act that 
includes contact between the penis and the vulva or the penis and the anus, 
however slight, or contact between the mouth and the penis, the mouth and 
the vulva, or the mouth and the anus. 

(5) "Victim" means a person injured by the commission of an offense, and 
includes the parent or legal guardian of a victim, if the victim is a minor, or 
the spouse or child of a victim, if the victim is deceased or incapacitated. 

(Nov. 1 1, 1995, D.C. Law 11-74, § 2, 42 DCR 3624.) 

Historical and Statutory Notes 

Prior Codifications Council and assigned Bill No. 11-166, which 

1981 Ed., § 24-491. was referred to the Committee on the Judiciary. 

~ * . A j The Bill was adopted on first and second read- 
Emergency Act Amendments T , *: nni - j , -~ innr 
-,-, , ,. . r i t i nss on June 6, 1995, and June 20, 1995, re- 
ror temporary addition or subchapter, see . , „. , , , , , , 
§§ 2 to 4 of the HIV Testing of Certain Criminal s P e <*ively. Signed by the Mayor on July 6, 
Offenders Emergency Act of 1995 (D.C. Act 1995 > n was assigned Act No. 1 1-89 and trans- 
11-87, July 6, 1995, 42 DCR 3617). mitted to both Houses of Congress for its re- 
view. D.C. Law 1 1-74 became effective on No- 
Legislative History of Laws vember 11, 1995 

Law 1 1-74, the "HIV Testing of Certain Crim- 
inal Offenders Act of 1995," was introduced in 

Cross References 
Section References 

This section is referred to in § 22-3902. 
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United States Code Annotated 

HIV testing , persons detained for trial or incarcerated for federal offenses, see 18 U.S.C.A. § 4014. 

§ 22-3902, Testing and counselling. 

(a) Upon the request of a victim, the court shall order any individual 
convicted of an offense, as defined by § 22-3901, to furnish a blood sample to 
be tested for the presence of HIV. 

(b) The court shall promptly notify the Mayor of any court order for an HIV 
test. Upon receipt of a court order for an HIV test, the Mayor shall promptly 
collect a blood sample from the convicted individual and conduct an HIV test 
on the blood sample. 

(c) After conducting the HIV test, the Mayor shall promptly notify the victim 
and the convicted individual of the results of the HIV test. The Mayor shall not 
disclose the results of the HIV test without also providing, offering, or arrang- 
ing for appropriate counselling and referral for appropriate health care and 
support services to the victim and the convicted individual. 

(d) The victim may disclose the results of the HIV test to any other individual 
to protect the health and safety of the victim, the victim's sexual partners, or 
the victim's family. 

(e) The result of any HIV test conducted under this section shall not be 
admissible as evidence of guilt or innocence in any criminal proceeding. 

(Nov. 11, 1995, D.C. Law 11-74, § 3, 42 DCR 3624.) 

Historical and Statutory Notes 
Prior Codifications Offenders Emergency Act of 1995 (D.C. Act 

1981 Ed., § 24-492. 1 1-87, July 6, 1995, 42 DCR 3617). 

Legislative History of Laws 
Emergency Act Amendments For i egis i ative history of D.C. Law 1 1-74, see 

For temporary addition of subchapter, see Historical and Statutory Notes following 
§§ 2 to 4 of the HIV Testing of Certain Criminal § 22-3901. 

Library References 
Key Numbers Encyclopedias 

Prisons <£=>4(7). C.J.S. Prisons and Rights of Prisoners §§ 58, 

Westlaw Key Number Search: 310k4(7). 60, 74 to 75. 

§ 22-3903. Rules. 

(a) The Mayor shall, pursuant to subchapter I of Chapter 5 of Title 2, issue 
rules to implement this chapter. 

(b) The rules shall include provisions regarding notification to the victim of 
his or her right to request an HIV test, confidentiality of the test results, free 
counselling for the victim and the convicted individual concerning HIV testing 
and HIV disease, and referral for appropriate health care and supportive 
services. 

(Nov. 11, 1995, D.C. Law 1 1-74, § 4, 42 DCR 3624.) 
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Historical and Statutory Notes 
Prior Codifications Offenders Emergency Act of 1995 (D.C. Act 

1981 Ed., § 24-493. * !- 87 > Ju V 6, 1995, 42 DCR 3617). 

Legislative History of Laws 
Emergency Act Amendments For l egis l at j ve history of D.C. Law 1 1-74, see 

For temporary addition of subchapter, see Historical and Statutory Notes following 
§§ 2 to 4 of the HIV Testing of Certain Criminal § 22-3901. 

Library References 
Key Numbers Encyclopedias 

Prisons ®=>4(7). C.J.S. Prisons and Rights of Prisoners §§ 58, 

Westlaw Key Number Search: 310k4(7). 60, 74 to 75. 



Chapter 40 
Sex Offender Registration. 

Section 

22-4001. Definitions. 

22-4002. Registration period. 

22-4003. Certification duties of the Superior Court. 

22-4004. Dispute resolution procedures in the Superior Court. 

22-4005. Duties of the Department of Corrections. 

22-4006. Duties of the Commission on Mental Health Services. 

22-4007. Registration functions of the Court Services and Offender Supervision Agen- 
cy. 

22-4008. Verification functions of the Court Services and Offender Supervision Agen- 
cy. 

22-4009. Change of address or other information. 

22-4010. Maintenance and release of sex offender registration information by the 
Court Services and Offender Supervision Agency. 

22-4011. Community notification and education duties of the Metropolitan Police 
Department. 

22-40 1 2 . Interagency coordination. 

22-4013. Immunity. 

22-4014. Duties of sex offenders. 

22-4015. Penalties; mandatory release condition, 

22-4016. No change in age of consent; registration not required for offenses between 
consenting adults. 

22-401 7. Freedom of Information Act exception. 



§ 22-400 1. Definitions. 

For the purposes of this chapter, the term: 

(1) "Agency" means the Court Services and Offender Supervision Agency 
for the District of Columbia, established pursuant to § 24-133 or, until that 
agency assumes its duties, the Trustee appointed under § 24-132(a). 

(2) "Attends school" means being enrolled on a full-time or part-time basis 
in any type of public or private educational institution. 

(3)(A) "Committed a registration offense" means: 

(i) Was convicted or found not guilty by reason of insanity of a 
registration offense; or 

(ii) Was determined to be a sexual psychopath under §§ 22-3803 
through 22-3811. 

(B) A person is not deemed to have committed a registration offense for 
purposes of this chapter, if the disposition described in subparagraph (A) of 
this paragraph has been reversed or vacated, or if the person has been 
pardoned for the offense on the ground of innocence. 

(4) "Court" means the Superior Court of the District of Columbia. 

(5) "In custody or under supervision" means: 

(A) Detained, incarcerated, confined, hospitalized, civilly committed, on 
probation, on parole, on supervised release, or on conditional release 
because of: 
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(i) Being convicted of or found not guilty by reason of insanity of an 
offense under the District of Columbia Official Code; or 

(ii) A sexual psychopath determination under §§ 22-3803 through 
22-3811; or 

(B) In any comparable status under the jurisdiction of the District of 
Columbia pursuant to subchapter II of Chapter 4 of Title 24, Chapter 10 of 
Title 24, or any other transfer agreement between the District of Columbia 
and another jurisdiction. 

(6) "Lifetime registration offense" means: 

(A) First or second degree sexual abuse as proscribed by § 22-3002 or 
§ 22-3003; forcible rape as this offense was proscribed until May 23, 1995 
by § 22-4801; or sodomy as this offense was proscribed until May 23, 1995 
by § 22-3802(a) where the offense was forcible; 

(B) First degree child sexual abuse as proscribed by § 22-3008 commit- 
ted against a person under the age of 12 years, carnal knowledge or 
statutory rape as these offenses were proscribed until May 23, 1995 by 
§ 22-4801 committed against a person under the age of 12 years, or 
sodomy as this offense was proscribed until May 23, 1995 by § 22-3 802(a) 
committed against a person under the age of 12 years; 

'(C) Murder or manslaughter as proscribed by § 22-2101 committed 
before, during or after engaging in or attempting to engage in a sexual act 
or sexual contact, or rape as this offense was proscribed until May 23, 1995 
by§ 22-4801; 

(D) An attempt or conspiracy to commit an offense as proscribed by 
§ 22-1803 or § 22-1 805a or § 22-3018 or assault with intent to commit 
rape, carnal knowledge, statutory rape, first degree sexual abuse, second 
degree sexual abuse, or child sexual abuse, as proscribed by § 22-401, 
which involved an attempt, conspiracy or assault with intent to commit an 
offense described in subparagraphs (A) through (C) of this paragraph; and 

(E) An offense under the law of any state, under federal law, or under 
the law of any other jurisdiction, which involved conduct that would 
constitute an offense described in subparagraphs (A) through (D) of this 
paragraph if committed in the District of Columbia or prosecuted under 
the District of Columbia Official Code, or conduct which is substantially 
similar to that described in subparagraphs (A) through (D) of this para- 
graph. 

(7) "Minor" means a person under 18 years of age. 

(8) "Registration offense" means: 

(A) An offense under Chapter 30 of this title; 

(B) Forcible rape, carnal knowledge or statutory rape as these offenses 
were proscribed until May 23, 1995 by § 22-4801; indecent acts with 
children as this offense was proscribed until May 23, 1995 by 
§ 22-380 1(a); enticing a child as this offense was proscribed until May 23, 
1995 by § 22-3 80 1(b); or sodomy as this offense was proscribed until May 
23, 1995 by § 22-3802(a) where the offense was forcible or committed 
against a minor; 
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(C) Any of the following offenses where the victim is a minor: acts 
proscribed by § 22-1312 (lewd, indecent, or obscene acts), acts proscribed 
by § 22-2201 (obscenity), acts proscribed by § 22-3102 (sexual perfor- 
mances using minors), acts proscribed by § 22-1901 (incest), acts pro- 
scribed by § 22-2001 (kidnapping), and acts proscribed by §§ 22-2701, 
22-2703, and 22-2723 (prostitution; pandering); 

(D) Any offense under the District of Columbia Official Code that in- 
volved a sexual act or sexual contact without consent or with a minor, 
assaulting or threatening another with the intent to engage in a sexual act 
or sexual contact or with the intent to commit rape, or causing the death of 
another in the course of, before, or after engaging or attempting to engage 
in a sexual act or sexual contact or rape; 

(E) An attempt or a conspiracy to commit a crime, as proscribed by 
§ 22-1803 or § 22-1805a which involved an attempt or conspiracy to 
commit an offense described in subparagraphs (A) through (D) of this 
paragraph, or assault with intent to commit rape, carnal knowledge, 
statutory rape, first degree sexual abuse, second degree sexual abuse, or 
child sexual abuse, as proscribed by § 22-401 ; 

(F) Assault with intent to commit any other crime, as proscribed by 
§ 22-403, or kidnapping or burglary, as proscribed by § 22-801 or 
§ 22-2001 where the offense involved an intent, attempt or conspiracy to 
commit an offense described in subparagraphs (A) through (D) of this 
paragraph; 

(G) An offense under the law of any state, under federal law, or under 
the law of any other jurisdiction, which involved conduct that would 
constitute an offense described in subparagraphs (A) through (F) of this 
paragraph if committed in the District of Columbia or prosecuted under 
the District of Columbia Official Code, or conduct which is substantially 
similar to that described in subparagraphs (A) through (F) of this para- 
graph; and 

(H) Any other offense where the offender agrees in a plea agreement to 
be subject to sex offender registration requirements. 

(9) "Sex offender" means a person who lives, resides, works, or attends 
school in the District of Columbia, and who: 

(A) Committed a registration offense on or after July 11, 2000; 

(B) Committed a registration offense at any time and is in custody or 
under supervision on or after July 1 1, 2000; 

(C) Was required to register under the law of the District of Columbia on 
the day before July 1 1, 2000; or 

(D) Committed a registration offense at any time in another jurisdiction 
and, within the registration period, enters the District of Columbia to live, 
reside, work or attend school. 

(10) "Sexual act" has the meaning stated in § 22-3001(8). 

(1 1) "Sexual contact" has the meaning stated in § 22-3001(9). 

(12) "State" means a state of the United States, or any territory, common- 
wealth, or possession of the United States. 
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(13) "Works" means engaging in any type of full-time or part-time employ- 
ment or occupation, whether paid or unpaid, for a period of time exceeding 
14 calendar days or for an aggregate period of time exceeding 30 days during 
any calendar year. 
(July 11, 2000, D.C. Law 13-137, § 2, 47 DCR 797.) 

Historical and Statutory Notes 

Temporary Addition of Section of the Sex Offender Registration Congressional 

Sections 2 to 17 of D.C. Law 13-110, the Sex Review Emergency Act of 2000 (D.C. Act 

Offender Registration Temporary Act of 1999 13-308, April 7, 2000, 47 DCR 2714). 
(46 DCR 8944) added provisions now found in 

§§ 22-4001 to 22-4016. Section 219(b) of D.C. Legislative History of Laws 

Law 13-110 provides that the act shall expire Law 13 _n7, the "Sex Offender Registration 
on the 225th day of its having taken effect or Act of 1999 " was inlro duced in Council and 
upon the effective date of the Sex Offender assigne d Bill No. 13-350, which was referred to 
Registration Act of 1999, whichever occurs first. the Committee on the Judiciary. The Bill was 
Emergency Act Amendments adopted on first and second readings on Decern- 
For temporary (90-day) addition of provisions |> ei \ 7 ' 19 Jf ' a " d December 21, 1999, respcctive- 
now found in §§ 22-4001 to 22-4016, see §§ 2 l >'- Sl S ned b >' ^ he JJayor ^January ' / 
to 1 7 of the Sex Offender Registration Emergen- was assigned Act No. 1 3-248 and transmitted to 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, both H ™ses of Congress for its review. D.C. 
46 DCR 6771); see §§ 2 to 17 of the Sex Of- Law !3 " 137 became effective on July 11, 2000. 
lender Registration Legislative Review Emer- 
gency Act of 1999 (D.C. Act 13-176, November Delegation of Authority 

2, 1999, 46 DCR 9244); see §§ 1 to 17 of the Delegation of authority under D.C. Act 

Sex Offender Registration Congressional Re- 13-133, the "Sex Offender Registration Emer- 

view Emergency Act of 1999 (D.C. Act 13-229, gency Act of 1999", see Mayor's Order 99-178, 

January 1 1, 2000, 47 DCR 487); see §§ 1 to 17 November 9, 1999 (46 DCR 9357). 

§ 22-4002. Registration period. 

(a) Except as set forth in subsection (b) of this section, the registration period 
shall start when a disposition described in § 22-400 1(3)(A) occurs and contin- 
ue until the expiration of any time being served on probation, parole, super- 
vised release, conditional release, or convalescent leave, or 10 years after the 
sex offender is placed on probation, parole, supervised release, conditional 
release, or convalescent leave, or is unconditionally released from a correction- 
al facility, prison, hospital or other place of confinement, whichever is latest, 
except that: 

(1) The Agency may give a sex offender credit for the time the sex offender 
was registered in another jurisdiction; 

(2) The Agency may deny a sex offender credit for any time in which the 
sex offender is detained, incarcerated, confined, civilly committed, or hospi- 
talized and for any time in which a sex offender was registered prior to a 
revocation of probation, parole, supervised release, conditional release, or 
convalescent leave; and 

(3) The registration period is tolled for any time the sex offender fails to 
register or otherwise fails to comply with the requirements of this chapter. 

(b) The registration period shall start when a disposition described in 
§ 22-400 1(3)(A) occurs and continue throughout the lifetime of a sex offender 
who: 
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(1) Committed a registration offense that is a lifetime registration offense; 

(2) Was determined to be a sexual psychopath under §§ 22-3803 through 
22-3811; 

(3) Has been subject on 2 or more occasions to a disposition described in 
§ 22-400 1(3)(A) that involved a felony registration offense or a registration 
offense against a minor; or 

(4) Has been subject to 2 or more dispositions described in 
§ 22-400 1(3)(A), relating to different victims, each of which involved a felony 
registration offense or a registration offense against a minor. 

(c) The Agency may suspend the requirement to register or any other require- 
ment under this chapter during any period of time in which a sex offender is 
detained, incarcerated, confined, civilly committed or hospitalized in a secure 
facility. 

(d) Other than a suspension under subsection (c) of this section, a sex 
offender shall not be eligible for relief from the registration requirements. 

(July 11, 2000, D.C. Law 13-137, § 3, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-4003. Certification duties of the Superior Court. 

(a) Upon a finding that a defendant committed a registration offense, the 
Court shall enter an order certifying that the defendant is a sex offender and 
that the defendant will be subject to registration for the period set forth in 
§ 2 2-40 02 (a) or (b). The Court shall advise the sex offender of that person's 
duties under this chapter, shall order the sex offender to report to the Agency to 
register as required by the Agency and to comply with the requirements of this 
chapter, and shall require the sex offender to read and sign the order. 

(b) The Court shall provide to the Agency a copy of the certification and 
order and such other records and information as will assist in the registration 
of the sex offender. 

(c) In any case where the Court orders the release of a sex offender into the 
community following a period of detention, incarceration, confinement, civil 
commitment, or hospitalization, the Court shall: 

(1) If the sex offender has been certified as a sex offender under subsection 
(a) of this section, provide the sex offender with a copy of the order required 
under subsection (a) of this section and require the sex offender to read and 
sign the copy of the order; or 

(2) If the sex offender has not been certified as a sex offender under 
subsection (a) of this section, follow the procedures set forth under subsec- 
tion (a) of this section. 

(d) The applicability of the requirements of this chapter to a person other- 
wise subject to this chapter does not depend on the Court's making a certifica- 
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tion under subsection (a) of this section. The Court is required to enter an order 
certifying that a person is a sex offender only when- 

(1) A defendant is found in a proceeding before the Court to have commit- 
ted a registration offense; 

(2) The Court, on or after July 11, 2000, orders the release of a sex offender 
into the community following a period of detention, incarceration, confine- 
ment, civil commitment, or hospitalization; 

(3) The government makes a motion for such a certification and the Court 
grants the motion; or 

(4) A motion is filed as authorized under § 22-4004 and the Court denies 
the motion. 

(July 1 1, 2000, D.C. Law 13-137, § 4, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-4004. Dispute resolution procedures in the Superior Court. 

(a)(1) A person, other than a person for whom a certification has been made 
under § 22-4003 (a), may seek review of a determination by the Agency that the 
person is required to register or to register for life under this chapter if: 

(A) The determination depends on a finding or findings which are not 
apparent from the disposition described in § 22-400 1(3)(A), including, but 
not limited to, a finding not apparent from the disposition as to: 

(i) Whether the victim of an offense was a minor or under 12 year of 
age; 

(ii) Whether certain sexual acts or contacts were forcible; 

(hi) Whether the exemption of § 22-40 16(b) applies; or 

(iv) Whether the standards under § 22-400 1(6)(E) or (8)(G) for cover- 
age offenses under the laws of other jurisdictions are satisfied; or 

(B) The person asserts that the records establishing that he or she was 
convicted or found not guilty by reason of insanity of a registration offense 
or offenses or a lifetime registration offense or offenses, or that he or she 
was determined to be a sexual psychopath as provided in 
§ 22-400 l(3)(A)(ii), are erroneous. 

(2) In order to seek review of a determination, as authorized by paragraph 
(1) of this subsection, the person shall: 

(A) At the time the person is first informed by the Agency that it has 
determined that the person must register as a sex offender or must register 
as a sex offender for life, provide the Agency with a notice of intent to seek 
review of the determination; and 

(B) Within 30 days of providing the notice of intent described in subpar- 
agraph (A) of this paragraph, file a motion in the Court setting forth the 
facts which he or she disputes and attaching any documents or affidavits 
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upon which he or she intends to rely. The Court shall decide the motion 

within 60 days of its filing. 

(3) If a person fails to follow the procedures set forth in paragraph (2) of 
this subsection, he or she may nevertheless seek review of a determination, as 
authorized by paragraph (1) of this subsection, but only for good cause shown 
and to prevent manifest injustice, by filing a motion within 3 years of the date 
on which a determination is made by the Agency that the person must 
register as a sex offender or must register as a sex offender for life. The 
release and dissemination of information concerning the person, including 
community notification, as authorized by this chapter for sex offenders will, 
however, proceed unless and until the Court issues an order that the person 
is not required to register as a sex offender. 

(b) Unless the motion described in subsection (a) of this section and attached 
documents and affidavits conclusively show that the person is entitled to no 
relief, the Court shall cause notice thereof to be served upon the prosecuting 
attorney, 

(c)(1) The Court may, in its sole discretion, decide a motion made under 
subsection (a) of this section on the basis of the motion, affidavits, the files and 
records of the case, other written documents, proffers of the parties, or an 
evidentiary hearing. If the Court determines that a hearing is necessary to 
decide the issue or if the interests of justice otherwise require, the Court shall 
appoint counsel for the person if he or she is not represented by counsel and 
meets the financial criteria for the appointment of counsel. 

(2) If the Court concludes that the person is required to register under this 
chapter, the Court shall follow the procedures set forth in § 22-4003(a) and 
(b). If the Court concludes that the person is not required to register under 
this chapter or is not required to register for life under this chapter, the Court 
shall enter an order certifying that the person is not required to register 
under this chapter or is not required to register for life under this chapter 
and shall provide the Agency with a copy of that order. 

(July 11, 2000, D.C. Law 13-137, § 5, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-4005. Duties of the Department of Corrections. 

(a) Immediately before the release into the community of a sex offender in its 
custody or under its supervision, or immediately before the transfer of a sex 
offender to a halfway house, whichever is earlier, the Department of Correc- 
tions shall notify the Agency of the sex offender's proposed release, and shall 
provide to the Agency such records and information as will assist the Agency in 
carrying out its responsibilities under this chapter. 

(b) Immediately before the release into the community of a sex offender in its 
custody or under its supervision or immediately before a sex offender transfers 
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to a halfway house, whichever is earlier, the Department of Corrections shall 
inform the sex offender orally and in writing of the duty to register and of the 
time when and place where he or she is to appear to register and shall require 
the sex offender to read and sign the notice. 

(July 11, 2000, D.C. Law 13-137, § 6, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22—4006. Duties of the Commission on Mental Health Services. 

(a) The Agency shall have the authority to notify the Commission on Mental 
Health Services in writing of those sex offenders in the custody or under the 
supervision of the Commission on Mental Health Services who are required to 
register pursuant to this chapter. 

(b) With respect to sex offenders for whom notice has been given pursuant to 
subsection (a) of this section, the Commission on Mental Health Services shall 
inform the Agency when a sex offender: 

(1) Is first granted unaccompanied access to the hospital grounds or is 
placed on convalescent leave; 

(2) If first conditionally or unconditionally released; or 

(3) Is on unauthorized leave. 

(c) The information provided to the Agency by the Commission on Mental 
Health Services shall include: 

(1) The name of and other identifying information about a sex offender, 
including a physical description and photograph, if available; 

(2) The action taken under subsection (b) of this section; 

(3) The date on which the action was taken; 

(4) To the extent known, the address at which the sex offender is living or 
intends to live, works or intends to work, or attends school or intends to 
attend school; and 

(5) Administrative information that may assist the Agency or the Metropoli- 
tan Police Department in locating the sex offender. 

(d) The Agency and the Metropolitan Police Department are authorized to 
make further disclosures of the information provided by the Commission on 
Mental Health Services pursuant to this section as necessary to ensure compli- 
ance with this chapter and to prosecute violations of this chapter. 

(July 11, 2000, D.C. Law 13-137, § 7, 47 DCR 797.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 
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§ 22-4007* Registration functions of the Court Services and Offender Su- 
pervision Agency. 

(a) The Agency shall have the authority to adopt and implement procedures 
and requirements for the registration of sex offenders under this chapter. The 
procedures and requirements may include, but need not be limited to, require- 
ments that a responsible officer or official shall: 

(1) Inform the sex offender of the duty to register and the penalties for 
failure to register; 

(2) Obtain the information required for registration, which may include 
such information as the sex offender's name, all aliases used, date of birth, 
sex, race, height, weight, eye color, identifying marks and characteristics, 
driver's license number, social security number, PDID, DCDC, FBI and NCIC 
numbers, home address or expected place of residence, and any current or 
expected place of employment or school attendance; 

(3) Obtain a photograph and set of fingerprints of the sex offender; 

(4) Obtain a detailed description of the offense on the basis of which the 
sex offender is required to register, the victim impact statement, the date of 
conviction or other disposition related to the offense, and any sentence 
imposed; 

(5) Obtain the sex offender's criminal record and a detailed description of 
any relevant offense; 

(6) Inform the sex offender of the duty to report any change of address, 
and of any duty to update other registration information, and the procedures 
for reporting such changes; 

(7) Inform the sex offender that if the sex offender moves to another state, 
or works or attends school in another state, then the sex offender also must 
report this information, and must register in any such state; 

(8) Require the sex offender to read and sign a form stating that the duties 
of the sex offender under this chapter have been explained; and 

(9) Inform a person that if the person disagrees with the determination 
that he or she is required to register or to register for life under this chapter, 
he or she must follow the procedures set forth in § 22-4004. 

(b) The Agency shall have the authority to direct that a sex offender meet 
with a responsible officer or official at a reasonable time for the purpose of 
complying with any requirement adopted by the Agency under this chapter. 

(c) The Agency shall have the authority to ensure that the sex offender 
registry is updated regularly and that outdated information is promptly re- 
moved from publicly available information. 

(July 1 1, 2000, D.C. Law 13-137, § 8, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 1.3-137, see notes following 
§ 22-4001. 
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§ 22-4008. Verification functions of the Court Services and Offender Su- 
pervision Agency. 

(a) The Agency shall have the authority to adopt and implement procedures 
and requirements for verification of address information and other information 
required for registration under this chapter. The procedures and requirements 
may include, but need not be limited to, requirements that the sex offender: 

(1) Verify address information or other information at least annually, or at 
more frequent intervals as specified by the Agency; 

(2) Return address verification forms; 

(3) Appear in person for purposes of verification; 

(4) Cooperate in the taking of fingerprints and photographs, as part of the 
verification process; and 

(5) Update any information that has changed since any preceding registra- 
tion or verification as part of the verification process. 

(b) The Agency shall have the authority to immediately notify the Metropoli- 
tan Police Department if the Agency is unable to verify the address of or locate 
a sex offender who is required to register under this chapter or if the sex 
offender otherwise fails to comply with any requirements of this chapter. 

(July 11, 2000, D.C. Law 13-137, § 9, 47 DCR 797.) 

Historical and Statutory Motes 
Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-4009. Change of address or other information. 

(a) The Agency shall have the authority to adopt and implement procedures 
and requirements for the reporting by sex offenders of changes in address and 
changes in other information required for registration. 

(b)(1) The Agency shall have the authority to notify the responsible registra- 
tion agency or authorities in any other jurisdiction to which a sex offender 
moves, or in which a sex offender works or attends school. 

(2) The Agency shall have the authority to provide to the responsible 
agency or authorities in the other jurisdiction all information concerning the 
sex offender that may be necessary or useful for registration of the sex 
offender in that jurisdiction, or for purposes of risk assessment, community 
notification, or other comparable functions in that jurisdiction. 

(July 11, 2000, D.C. Law 13-137, § 10, 47 DCR 797.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 
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§ 22-4010. Maintenance and release of sex offender registration informa- 
tion by the Court Services and Offender Supervision Agency. 

(a) The Agency shall have the authority to maintain and operate the sex 
offender registry for the District of Columbia, including the authority to 
maintain the information obtained on sex offenders. 

(b). The Agency shall have the authority to enter the information obtained on 
sex offenders into appropriate record systems and databases and: 

(1) Ensure that conviction data and fingerprints are promptly transmitted 
to the Federal Bureau of Investigation; 

(2) Participate in the National Sex Offender Registry on behalf of the 
District, including providing to the Federal Bureau of Investigation all 
information required for such participation; 

(3) Ensure that information concerning sex offenders is promptly provided 
or made available to the Metropolitan Police Department, and to other law 
enforcement and governmental agencies as appropriate; and 

(4) Inform the Metropolitan Police Department that a person has provided 
the Agency with a notice of intent to seek review of the determination that he 
or she must register under this chapter in conformity with § 22-4004(a)(2)(A) 
and that registration information on the person shall not be made publicly 
available unless and until the Agency informs the Metropolitan Police Depart- 
ment that the Court has certified that the person must register under this 
chapter, the person has failed to file a motion in the Court within the time 
allowed by § 22-4004(a)(2)(B), or the person's motion seeking review of the 
determination has been withdrawn or dismissed. 

(c) This chapter does not authorize the Agency to make sex offender registra- 
tion information publicly available, except as authorized by the rules promul- 
gated under § 22-401 1(g), or through the provision of such information to the 
Metropolitan Police Department or other agencies or authorities as authorized 
by this chapter. 

(July 11, 2000, D.C. Law 13-137, § 11, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-401 1. Community notification and education duties of the Metropoli- 
tan Police Department. 

(a) The Metropolitan Police Department shall have the authority to release 
and disseminate the information obtained on sex offenders. The authorized 
activities of the Metropolitan Police Department under this section include, but 
are not limited to, active and passive notification to all or parts of the 
community concerning a sex offender, including but not limited to; 

(1) Victims and witnesses; 

(2) Public and private educational institutions, day care entities and other 
institutions or organizations that provide services to or employ individuals 
who raav be victimized by a sex offender; 
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(3) Members of the public or governmental agencies requesting informa- 
tion on identified individuals for employment or foster care background 
checks or similar purposes; 

(4) The public at large; and 

(5) Any unit of the Metropolitan Police Department and other law enforce- 
ment agencies. 

(b)(1)(A) Active notification under this section refers to affirmatively inform- 
ing persons or entities about sex offenders. Authorized means of active notifica- 
tion include, but are not limited to, community meetings, flyers, telephone calls, 
door-to-door contacts, electronic notification, direct mailings, and media re- 
leases. 

(B) Passive notification under this section refers to making information 
about sex offenders available for public inspection or in response to 
inquiries. Authorized means of passive notification include, but are not 
limited to, Internet postings, making registration lists and information 
about registrants available for inspection at police stations and other 
locations, and responding to written or oral inquiries in person, through 
the mail, by telephone, or through email or other electronic means. The 
Metropolitan Police Department shall develop and implement a system to 
make available for public inspection by means of the Internet all or part of 
the portions of the sex offender registry relating to Class A and Class B 
offenders, as defined in paragraph (2) of this subsection. 

(2) For purposes of this section: 

(A) Class A offenders shall consist of sex offenders who are required to 
register for life as provided in § 22~4002(b); 

(B) Class B offenders shall consist of sex offenders, other than Class A 
offenders, who are required to register for an offense against a minor, or 
who are required to register for sexual abuse of a ward or sexual abuse of a 
patient or client under Chapter 30 of this title; and 

(C) Class C offenders shall consist of sex offenders other than Class A 
and Class B offenders. 

(3) Passive notification may be carried out concerning any sex offender, 
except that information made available under this section for public inspec- 
tion by means of the Internet shall be limited to information on Class A and 
Class B offenders. Active notification concerning Class A offenders may be 
provided to any person or entity. Active notification concerning Class B and 
Class C offenders may be provided to: 

(A) Law enforcement agencies; 

(B) Organizations that deal with or provide services to vulnerable popu- 
lations or victims of sexual offenses, including but not limited to schools, 
day care centers, other child care and youth-serving organizations, facili- 
ties caring for or providing services to the elderly or persons with impair- 
ments, shelters, churches, and victims rights and victims services entities; 

(C) Victims of and witnesses to a sex offender's crime or crimes and 
parents, guardians, and family member of such persons; and 
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(D) Any person where the Metropolitan Police Department has informa- 
tion indicating that the sex offender may pose a specific risk to that person, 
and parents, guardians, and family members of such a person. 

(c) The Metropolitan Police Department shall conduct community education 
about the appropriate use of sex offender registration information. 

(d) All publicly disseminated sex offender registration information shall con- 
tain a warning that crimes committed against sex offenders will be prosecuted 
to the full extent of the law. 

(e) This section does not limit the authority of the Metropolitan Police 
Department to release information concerning any person, except that the 
identity of a victim of an offense requiring registration shall be treated as 
confidential information as provided in the regulations issued under subsection 
(g) of this section. 

(f) If the Agency informs the Metropolitan Police Department that a person 
has provided the Agency with a notice of intent to seek review of the determina- 
tion that he or she must register under this chapter in conformity with 
§ 22-4004(a)(2)(A), the Metropolitan Police Department shall not release regis- 
tration information on the person to the public unless and until the Agency 
informs the Metropolitan Police Department that the Court has certified that 
the person must register under this chapter, the person has failed to file a 
motion in the Court within the time allowed by § 22-4004(a)(2)(B), or the 
person's motion for review of the determination has been withdrawn or 
dismissed. 

(g) Within 210 days of the effective date of this chapter, the Mayor shall 
promulgate proposed rules, in accordance with subchapter I of Chapter 5 of 
Title 2, to carry out all functions of this chapter. Not less than 75 days prior to 
the proposed effective date of the proposed rules, the Mayor shall submit them 
to the Council for a 30-day review period, excluding Saturdays, Sundays, legal 
holidays and days of Council recess. If the Council does not approve or 
disapprove the proposed rules, or amendments to existing rules in whole or in 
part, by resolution within this 30-day review period, the proposed rules or 
amendments to existing rules shall be deemed approved. 

(July 11,2000, D.C. Law 13-137, § 12, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§22—4012. Interagency coordination. 

(a) The Agency may request that any agency of the District of Columbia, of 
another state, or of the United States provide assistance in carrying out the 
functions described in this chapter. 

(b) Notwithstanding any other law, all agencies of the District of Columbia 
shall: 
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(1) Have the authority to provide any requested assistance to the Agency in 
carrying out the functions described in this chapter; 

(2) Make available to the Agency information requested by the Agency for 
the purpose of identifying sex offenders and otherwise carrying out its 
functions under this chapter; and 

(3) Cooperate with the Agency in posting notices and making available 
information concerning registration requirements in locations where persons 
entering the District from other jurisdictions may apply for driver's licenses, 
motor vehicle tags and inspections, housing, or other public assistance or 
benefits. 

(c) Except for the disclosure of information authorized by § 22-4006, noth- 
ing in this chapter shall supersede the non-disclosure provisions of Chapter 12 
of Title 7. 

(July 11, 2000, D.C. Law 13-137, § 13, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-40 13. Immunity. 

(a) The District of Columbia government and its agencies, officials, employ- 
ees, and agents and the United States government and its agencies, officials, 
employees, and agents shall be immune from suit for any claim arising from 
any good faith act of omission under this chapter. 

(b) Notwithstanding subsection (a) of this section, the District of Columbia 
government may be held liable for the negligent disclosure of information to the 
public in violation of this chapter. A person subjected to such a violation may 
bring suit in the Court for injunctive or declaratory relief to abate a continuing 
violation, and for compensatory damages. The action under this subsection 
shall be the exclusive remedy under the law of the District of Columbia for the 
negligent disclosure of information in violation of this chapter. Except as 
provided by this subsection or § 22-4004(a), nothing in this chapter shall be 
construed to create any private right of action or give rise to any rights 
enforceable by injunction, mandamus, or otherwise. 

(c) If the Court has made a determination under § 22-4003 or § 22-4004 
that a person must register or must register for life, or if the Agency has made 
such a determination and the person has failed to seek review of the determina- 
tion in conformity with § 22-4004, then the person shall be barred in a suit 
under this section from contesting the determination or any fact, finding, or 
issue that was resolved by or necessary to the determination. 

(d) Nothing in this section shall be construed as limiting any other defense or 
immunity that would otherwise be available to the District of Columbia govern- 
ment, its agencies, officials, employees, or agents or the United States govern- 
ment, its agencies, officials, employees, or agents, or to obligate the District of 
Columbia government or the United States government to represent or indem- 
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nify any official, employee, or agent where such person acts beyond the scope 
of his or her authority. 

(July 11, 2000, D.C. Law 13-137, § 14, 47 DCR 797.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-40 14. Duties of sex offenders. 

During the registration period, a sex offender shall, in the time and manner 
specified by the Agency: 

(1) Register with the Agency as a sex offender; 

(2) Provide any information required for registration, and cooperate in 
photographing and fingerprinting; 

(3) Report any change of residence or other change in registration infor- 
mation; 

(4) Periodically verify address and such other registration information as 
the Agency may specify, including complying with any requirement to return 
address verification forms or appear in person for the purpose of verification; 

(5) Report if the sex offender is moving to another state, or works or 
attends school in another state, and register in any such state; 

(6) Acknowledge receipt of information concerning the sex offender's 
duties under this chapter, including reading and signing a form or forms 
stating that these duties have been explained to the sex offender; and 

(7) Meet with responsible officers and officials for the purpose of carrying 
out any requirements adopted by the Agency under this chapter. 

(July 11,2000, D.C. Law 13-137, § 15, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-4015. Penalties; mandatory release condition. 

(a) Any sex offender who knowingly violates any requirement of this chapter, 
including any requirement adopted by the Agency pursuant to this chapter, 
shall be fined not more than $1,000, or imprisoned for not more than 180 days, 
or both. In the event that a sex offender convicted under this section has a prior 
conviction under this section, or a prior conviction in any other jurisdiction for 
failing to comply with the requirements of a sex offender registration program, 
the sex offender shall be fined not more than $25,000, or imprisoned not more 
than 5 years, or both. 

(b) Compliance with the requirements of this chapter, including any require- 
ments adopted by the Agency pursuant to this chapter, shall be a mandatory 
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condition of probation, parole, supervised release, and conditional release of 

any sex offender. 

(July 3.1, 2000, D.C. Law 13-137, § 16, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22-4016. No change in age of consent; registration not required for 
offenses between consenting adults. 

(a) This chapter does not change the age of consent for any sexual conduct 
under any law of the District of Columbia. 

(b) Notwithstanding any other provision of this chapter, the following do not 
constitute registration offenses: 

(1) Any sexual offense between consenting adults or an attempt, conspiracy 
or solicitation to commit such an offense, except for offenses to which 
consent is not a defense as provided in § 22-3017; 

(2) Any misdemeanor offense that involved a person's sexual touching or 
attempted or solicited sexual touching of an undercover law enforcement 
officer where the person believed that the officer was an adult; and 

(3) Any misdemeanor offense committed against an adult, except where the 
offender agrees in a plea agreement to be subject to sex offender registration 
requirements. 

(July 11, 2000, D.C. Law 13-137, § 17, 47 DCR 797.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 

§ 22— 4017, Freedom of Information Act exception. 

Except for records made public according to the regulations promulgated by 
the Mayor pursuant to § 22-401 1(g), no sex offender registration information 
shall be available as a public record under § 2-532. 

(July 11, 2000, D.C. Law 13-137, § 18, 47 DCR 797.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 13-137, see notes following 
§ 22-4001. 
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Chapter 41 

Sex Offender Registration. [Repealed] 

United States Code Annotated 

Sex offense prevention and control, see 42 U.S.C.A. § 951 1 et seq. 

§ 22-4101. Definitions. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 2, 44 DCR 1232; Oct. 14, 1999, D.C. Law 13-49, § 6, 
46 DCR 5153; July 11,2000, D.C. Law 13-137, § 19, 47 DCR 797.) 



Historical and 



Prior jCodifications 

1981 Ed., § 24-1101. 



Temporary Amendments of Section 

Section 19 of D.C. Law 13-110 repealed the 
Sex Offender Registration Act of 1996, 
§§ 24-1101 to 24-1 117 [1981 Ed.]. 

Section 21 (b) of D.C. Law 13-110 provides 
that the act shall expire after 225 days of its 
having taken effect or upon the effective date of 
the Sex Offender Registration Act of 1999, 
whichever occurs first. 

Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 



Statutory Notes 

Legislative History of Laws 

Law 1 1-274, the "Sex Offender Registration 
Act of 1996," was introduced in Council and 
assigned Bill No. 11-386, which was referred to 
the Committee on the Judiciary. The Bill was 
adopted on first and second readings on No- 
vember 7, 1996, and December 3, 1996, respec- 
tively. Signed by the Mayor on December 24, 
1996, it was assigned Act No. 11-510 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 1 1-274 became effective on 
June 3, 1997. 

Law 13-49, the "Criminal Code and Clarify- 
ing Technical Amendments Act of 1999," was 
introduced in Council and assigned Bill No. 
13-61, which was referred to the Committee of 
the Whole. The Bill was adopted on first and 
second readings on March 2, 1999, and April 
13, 1999, respectively. Signed by the Mayor on 
May 13, 1999, it was assigned Act No. 13-69 
and transmitted to both Houses of Congress for 
its review. D.C. Law 13-49 became effective on 
October 19, 1999. 

Law 13-137, the "Sex Offender Registration 
Act of 1999," was introduced in Council and 
assigned Bill No. 13-350, which was referred to 
the Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 7, 1999, and December 21, 1999, respective- 
ly. Signed by the Mayor on January 10, 2000, it 
was assigned Act No. 13-248 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 13-137 became effective on July 1 1, 2000. 



§ 22-4 102, Persons required to register. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 3, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Prior Codifications 

1981 Ed., § 24-1102. 



Historical and Statutory Notes 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 
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For temporary (90-clay) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46DCR6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 



§22-4104 
Repealed 

sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

Legislative History of Laws 

For legislative history of D.C. Law 1 1-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 



Library References 

Key Numbers 

Mental Health ©=>469(2). 

Westlaw Key Number Search: 257ak469(2). 

§ 22—4103. Establishment of the Sex Offender Registration Advisory Coun- 
cil. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 4, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Historical and 



Prior Codifications 

1981 Ed.,§ 24-1103. 



Emergency Act Amendments 

For temporary (90-day) amendment of 
§ 24-1 J 16, see § 2 of the Sex Offender Regis- 
tration Immunity From Liability Congressional 
Review Emergency Amendment Act of 1999 
(D.C. Act 13-50, April 6, 1999, 46 DCR 3634). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 



Statutory Notes 

tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
1 3-229, January 1 1 , 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 

Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 24-1101. 

For Law 13-137, see notes following 
§ 22-4101. 



§ 22-4104. Duties of the Advisory Council. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 5, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 1.9, 47 DCR 797.) 



Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 24-1104. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections 
§ 19 of the Sex Offender Registration Emer 
cy Act of 1 999 (D.C. Act 13-133, August 4, 1 
46 DCR 6771). 

For temporary (90-day) repeal of sections 
§ 19 of the Sex Offender Registration Leg 



gen- 
999, 



, see 
isla- 



tive Review Emergency Act of 1999 (D.C. Act 
■13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11,2000,47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 
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§22-4104 
Repealed 

Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 
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For Law 
§ 22-4101. 



13-137, see notes following 



§ 22-4105. Duties of the Court. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 6, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19,47 DCR 797.) 



Prior Codifications 

1981 Ed., § 24-1105. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13— J 76, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Congres- 



Historical and Statutory Motes 

sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 



Legislative History of Laws 

For legislative history of D.C. Law 1 1-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 



§ 22-4106. Duties of the Department of Corrections. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 7, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Prior Codifications 

1981 Ed., § 24-1106. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90~day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
1 3-1 76, November 2, 1 999, 46 DCR 9244). 

For temporary (90~day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 



Historical and Statutory Notes 

sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 1 1, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 



Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 



Library References 



Key Numbers 

Mental Health ^469(1,4). 



Westlaw Key Number Search: 257ak469(l); 
257ak469(4). 



§ 22—4107. Transfer of information to the Department and Federal Bureau 
of Investigation. [Repealed] 



(June 3, 1997, D.C. 
§ 19, 47 DCR 797.) 



Law 11-274, § 8, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
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SEX OFFENDER REGISTRATION 



Prior Codifications 

1981 Ed., § 24-1107. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 



§22-4109 
Repealed 

Historical and Statutory Motes 

sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47^DCR 2714). 



Legislative History of Laws 

For legislative history of D.C. Law 1 1-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 



§ 22-4108. Duties of the Board of Parole. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 9, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Prior Codifications 

1981 Ed., § 24-1108. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 



Historical and Statutory Notes 

sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ J 9 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 



Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 24-1101. 

For Law 13-137, see notes following 
§ 24-1101. 



Library References 



Key Numbers 

Mental Health ^469(1). 



§ 22-4 109. Verification. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 10, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Prior Codifications 

1981 Ed., § 24-1109. 

Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 



Historical and Statutory Notes 

tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 
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§22-4109 CRIMINAL OFFENSES AND PENALTIES 

Repealed 

Legislative History of Laws For Law 13-137, see notes following 

For legislative history of D.C. Law 11-274, § 22-4101. 
see Historical and Statutory Notes following 
§ 22-4101. 



Library References 



Key Numbers 

Mental Health <3=»469(1). 



§ 22-4 110. Notification of changes of address. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 11, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-1110. 



Temporary Amendments of Section 

Temporary amendment of section: Section 2 
of D.C. Law 12-28 amended this section to read 
as follows: 

"(a) A registrant shall immediately report a 
change of address to the police district having 
jurisdiction where the registrant has been resid- 
ing. 

"(b) A person who meets the registration re- 
quirements of this act and who moves into the 
District of Columbia from another jurisdiction 
shall register with the Department within 10 
days of establishing a residence in the District 
of Columbia, or of re-establishing a residence in 
the District of Columbia if the person is a for- 
mer District of Columbia resident. 

"(c) If the registrant relocates to another 
state, the Department shall notify the law en- 
forcement agency with which the registrant 
must register in the new state. 

"(d) The Department shall ensure that the 
registry is updated promptly, and shall purge 
outdated addressees and shall include new ad- 
dresses for all registrants." 

Section 4(b) of D.C. Law 12-28 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Section 2 of D.C. Law 12-287 amended this 
section to read as follows: 

"(a) A registrant shall immediately report a 
change of address to the police district having 
jurisdiction where the registrant has been resid- 
ing. 

"(b) A person who meets the registration re- 
quirements of this act and who moves into the 
District of Columbia from another jurisdiction 
shall register with the Department within 10 
days of establishing a residence in the District 
of Columbia, or of re-establishing a residence in 
the District of Columbia if the person is a for- 
mer District of Columbia resident. 



"(c) If the registrant relocates to another 
state, the Department shall notify the law en- 
forcement agency with which the registrant 
must register in the new state. 

"(d) The Department shall ensure that the 
registry is updated promptly, and shall purge 
outdated addresses and shall include new ad- 
dresses for all registrants." 

Section 4(b) of D.C. Law 12-287 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary (90-day) amendment of 
§ 24-1110 [1981 Ed.], see'§ 2 of the Sex Of- 
fender Registration Second Congressional Re- 
view Emergency Amendment Act of 1999 (D.C. 
Act 13-55, April" 21, 1999, 46 DCR 4287). 

For temporary (90-day) amendment of 
§ 24-1110 [1981 Ed.], see § 2 of the Sex Of- 
fender Registration Third Congressional Review 
Emergency Amendment Act of 1999 (D.C. Act 
13-101, July 9, 1999, 46 DCR 6015). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7,2000, 47 DCR 2714). 

Legislative History of Laws 

For legislative history of D.C. Law 11-274/ 
see Historical and Statutory Notes following 
§ 22-4101. 
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Law 12-287, the "Sex Offender Registration 
Temporary Amendment Act of 1998," was intro- 
duced in Council and assigned Bill No. 12-646. 
The Bill was adopted on first and second read- 
ings on May 5, 1998, and June 2, 1998, respec- 
tively. Signed by the Mayor, it was assigned 



§22-4112 
Repealed 

Act No. 12-386 and transmitted to both Houses 
of Congress for its review. D.C. Law 12-287 
became effective on June 18, 1999. 

For Law 13-137, see notes following 
§ 22-4101. 



Library References 



Key Numbers 

Mental Health G=*469(l). 



§ 22—41 1 JL Registration for change of address to another state. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 12, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-1111. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Congres- 



sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 

Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 



Library References 



Key Numbers 

Mental Health ®»469(1). 



§ 22-41 12. Length of registration. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 13, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-11 



12. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Congres- 

1 



sional Review Emergency Act of 1999 (D.C. Act 
1 3-229, January 1 1 , 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 

Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 
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§22-4112 CRIMINAL OFFENSES AND PENALTIES 

Repealed 

Library References 

Key Numbers 

Mental Health <S=>469(1). 

§ 22-4113. Penalties. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 14, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 

Historical and Statutory Notes 

Prior Codifications sional Review Emergency Act of 1999 (D.C. Act 

1981 Ed., § 24-1113. 13-229, January 11, 2000, 47 DCR 487). 

Emergency Act Amendments For tem P orar y (^O^day) repeal of sections, see 

_ /nn jx , c . § 19 of the Sex Offender Registration Congres- 

For temporary (90-day) repeal ol sections, see . , D . c A T r ^nn *t\ r> \ . 

c m c *i_ o VVff j t. • * *• t- sional Review Emergency Act or 2000 (D.C. Act 

S 19 of the Sex Ollender Registration Emergen- ,, - AO . ., _ OAAA nnmm^ 

a + rmnn^nr a *. 1 -a ??? a * a innn 1 3-308, April 7, 2000, 47 DCR 27 1 4). 

cy Act or 1999 (D.C. Act 13-133, August 4, 1999, ' F ' 7 

46 DCR 6771). ,.,.„. 

t-, ^ /nn i x , r + - Legislative History of Laws 

For temporary (90-day) repeal ot sections, see b J 

§ 19 of the Sex Offender Registration Legisla- For legislative history of D.C. Law 11-274, 

tive Review Emergency Act of 1999 (D.C. Act see Historical and Statutory Notes following 

13-176, November 2, 1999, 46 DCR 9244). § 22-4101. 

For temporary (90-day) repeal of sections, see For Law 13-137, see notes following 

§ 19 of the Sex Offender Registration Congres- § 22-4101. 

Library References 

Key Numbers 
Mental Health <S=>469(7). 

§ 22-41 14. Transfer of information and central data base. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 15, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 

Historical and Statutory Notes 

Prior Codifications sional Review Emergency Act of 1999 (D.C Act 

1981 Ed., § 24-1114. 13-229, January 1 1, 2000, 47 DCR 487). 

Emergency Act Amendments For tem P orar y (90-day) repeal of sections, see 

^ B y /nn . N . r . § 1 9 of the Sex Offender Registration Congres- 

tor temporary (90-day) repeal of sect.ons, see sjonal RevJew E nc Act of 2000 (D c Act 

§ ! f ,ooQ<nr S fn e ff r » ?T,IqS" 13-308. April 7, 2000, 47 DCR 2714). 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, ■ y 

46 DCR 6771). . 

For temporary (90-day) repeal of sections, see ° ^ 

§ 19 of the Sex Offender Registration Legisla- For legislative history of D.C. Law 11-274, 

tive Review Emergency Act of 1999 (D.C. Act see Historical and Statutory Notes following 

13-176, November 2 P 1999, 46 DCR 9244). § 22-4101. 

For temporary (90-day) repeal of sections, see For Law 13-137, see notes following 

§ 19 of the Sex Offender Registration Congres- § 22-4101. 

Library References 
Key Numbers 

Mental Health <3=>469(1). 

§ 22-41 15 Release of information. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 16, 44 DCR 1232; July 11, 2000, D.C. Law 13-137, 
§ 19, 47 DCR 797.) 

104 



SEX OFFENDER REGISTRATION 



Prior Codifications 

1981 Ed., § 24-1115. 



Emergency Act Amendments 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46DCR6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 



§22-4116 
Repealed 

Historical and Statutory Notes 

sional Review Emergencv Act of 1999 (D.C. Act 
1 3-229, January 1 1 , 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 



Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

For Law 13-137, see notes following 
§ 22-4101. 



Library References 



Key Numbers 

Mental Health <^469(1). 



§ 22—4116. Absolute immunity for members of the Advisory Counsel; im- 
munity for good faith conduct for others. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 17, 44 DCR 1232; Apr. 20, 1999, D.C. Law 12-250, 
§ 2, 46 DCR 1118; July 11, 2000, D.C. Law 13-137, § 19, 47 DCR 797.) 



Prior Codifications 

1981 Ed.,§ 24-1116. 



Temporary Amendments of Section 

Temporary amendment of section: Section 2 
of D.C. Law 12-1 18 rewrote the section. 

Section 4(b) of D.C. Law 12-118 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Section 2 of D.C. Law 12-262 rewrote the 
section. 

Section 4(b) of D.C. Law 12-262 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary (90-day) amendment of 
§ 24-1116 [198 f Ed.], see § 2 of the Sex Of- 
fender Registration Immunity From Liability 
Congressional Review Emergency Amendment 
Act of 1999 (D.C. Act 13-50, April 6, 1999, 46 
DCR 3634). 

For temporary (90-day) repeal of sections, see 
§ 1 9 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1 999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 



Historical and Statutory Notes 

sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 1 1 ,2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7,2000, 47 DCR 2714). 



Legislative History of Laws 

For legislative history of D.C. Law 7 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 

Law 12-118, the "Sex Offender Registration 
Immunity From Liability Temporary Amend- 
ment Act of 1998," was introduced in Council 
and assigned Bill No. 12-525. The Bill was 
adopted on first and second readings on Febru- 
ary 3, 1998, and March 3, 1998, respectively. 
Signed by the Mayor on March 18, 1998, it was 
assigned Act No. 12-317 and transmitted to 
both Houses of Congress for its review r . D.C. 
Law 12-118 became effective on June 11, 1998. 

Law 12-250, the "Sex Offender Registration 
Immunity From Liability Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-524, which w r as referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor on December 24, 
1998, it was assigned Act No. 12-589 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-250 became effective on 
April 20, 1999. 



105 



§22^116 



CRIMINAL OFFENSES AND PENALTIES 



Repealed 

Law 12-262, the "Sex Offender Registration 
Immunity From Liability Second Temporary 
Amendment Act of 1998," was introduced in 
Council and assigned Bill No. 12-881. The Bill 
was adopted on first and second readings on 
December 1, 1998, and December 15, 1998, 
respectively. Signed by the Mayor on Decem- 



ber 31, 1998, it was assigned Act No. 12-616 
and transmitted to both Houses of Congress for 
its review. D.C. Law 12-262 became effective 
on April 20, 1998. 

For Law 13-137, see notes following 
§ 22-4101. 



Key Numbers 

District of Columbia <3=>7, 26. 



Library References 

Encyclopedias 

C.J.S. District of Columbia §§ 5, 15. 



§ 22-4117. Applicability. [Repealed] 

(June 3, 1997, D.C. Law 11-274, § 18, 44 DCR 1232; Apr. 27, 1999, D.C. Law 12-270, 
§ 2, 46 DCR 1111; July 11, 2000, D.C. Law 13-137, § 19, 47 DCR 797.) 



Historical and 

Prior Codifications 

1981 Ed., § 24-1117. 

Temporary Amendments of Section 

Temporary amendment of section: Section 2 
of D.C. Law 12-197 added (c). 

Section 5(b) of D.C. Law 12-197 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Sections 2 to I 8 of D.C. Laws 13-110 added 
the Sex Offender Temporary Act of 1999, desig- 
nated as sections 24-1121 to 24-1137 [1981 
Ed.]. 

Section 219(b) of D.C. Laws 13-110 provides: 

This act shall expire on the 225th day of its 
having taken effect or upon the effective date of 
the Sex Offender Registration Act of 1999, 
whichever occurs first. 

Emergency Act Amendments 

For temporary amendment of section, see § 2 
of the Sex Offender Registration Emergency 
Amendment Act of 1997 (D.C. Act 12-111, July 
18, 1997, 44 DCR 4499), § 2 of the Sex Offend- 
er Registration Congressional Recess Emergen- 
cy Amendment Act of 1997 (D.C. Act 12-150, 
September 29, 1997, 44 DCR 5767), § 2 of the 
Sex Offender Registration Emergency Amend- 
ment Act of 1998 (D.C. Act 12-367, June 5, 
1998, 45 DCR 4041), § 2 of the Sex Offender 
Registration Congressional Review Emergency 
Amendment Act of 1998 (D.C, Act 12-477, Octo- 
ber 28, 1998, 45 DCR 8008), and § 2 of the Sex 
Offender Registration Congressional Review 
Emergency Amendment Act of 1999 (D.C. Act 
13-10, February 8, 1999, 46 DCR 2320). 

For temporary amendment of section, see § 2 
of the Sex Offender Registration Emergency 
Amendment Act of 1998 (D.C. Act 12-282, Feb- 
ruary 25, 1998, 45 DCR 1720), § 2 of the Sex 
Offender Registration Immunity from Liability 
Congressional Review Emergency Amendment 
Act of 1998 (D.C. Act 12-365, June 5, 1998, 45 



Statutory Notes 

DCR 3880), and § 2 of the Sex Offender Regis- 
tration Immunity From Liability Second Emer- 
gency Amendment Act of 1998 (D.C. Act 
12-540, December 24, 1998, 45 DCR 301). 

For temporary amendment of section, see § 2 
of the Sex Offender Registration Risk Assess- 
ment Clarification and Convention Center Mar- 
keting Service Contracts Emergency Amend- 
ment Act of 1998 (D.C. Act 12-427, July 29, 
1998, 45 DCR 5725), § 2 of the Sex Offender 
Registration Risk Assessment Clarification and 
Convention Center Marketing Service Contracts 
Legislative Review Emergency Amendment Act 
of 1998 (D.C. Act 12-508, November 4, 1998, 45 
DCR 91 74), and § 2 of the Sex Offender Regis- 
tration Risk Assessment Clarification and Con- 
vention Center Marketing Service Contracts 
Congressional Review Emergency Amendment 
Act of 1999 (D.C. Act 13-9, February 8, 1999, 
46 DCR 2317). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Emergen- 
cy Act of 1999 (D.C. Act 13-133, August 4, 1999, 
46 DCR 6771). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Legisla- 
tive Review Emergency Act of 1999 (D.C. Act 
13-176, November 2, 1999, 46 DCR 9244). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 1999 (D.C. Act 
13-229, January 11, 2000, 47 DCR 487). 

For temporary (90-day) repeal of sections, see 
§ 19 of the Sex Offender Registration Congres- 
sional Review Emergency Act of 2000 (D.C. Act 
13-308, April 7, 2000, 47 DCR 2714). 

Legislative History of Laws 

For legislative history of D.C. Law 11-274, 
see Historical and Statutory Notes following 
§ 22-4101. 
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Law 12-197, the "Sex Offender Registration 
Risk Assessment Clarification and Convention 
Center Marketing Service Contracts Temporary 
Amendment Act of 1998," was introduced in 
Council and assigned Bill No. 12-699. The Bill 
was adopted on first and second readings on 
July 7, 1998, and September 22, 1998, respec- 
tively. Signed by the Mayor on October 8, 
1998, it was assigned Act No. 12-474 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-197 became effective on 
March 26, 1999. 

Law 12-270, the "Sex Offender Registration 
Risk Assessment Clarification Amendment Act 



§22-4117 
Repealed 

of 1998," was introduced in Council and as- 
signed Bill No. 12-700, which was referred to 
the Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor on December 24, 
1998, it was assigned Act No. 12-586 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-270 became effective on 
April 27, 1999. 

For Law 13-137, see notes following 
§ 22-4101. 



Library References 



Key Numbers 

Mental Health <^469(2). 
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SUBTITLE IV 

PREVENTION, SOLUTION, AND 
PUNISHMENT OF CRIMES. 

Chapter 42 

National Institute of Justice Appropriations. 

Section 

22-4201. Technical assistance and research. 

§ 22-4201. Technical assistance and research. 

There are authorized to be appropriated to the National Institute of Justice in 
each fiscal year (beginning with fiscal year 1998) such sums as may be 
necessary for the following activities: 

(1) Research and demonstration projects, evaluations, and technical assis- 
tance to assess and analyze the crime problem in the District of Columbia, 
and to improve the ability of the criminal justice and other systems and 
entities in the District of Columbia to prevent, solve, and punish crimes. 

(2) The establishment of a locally-based corporation or institute in the 
District of Columbia supporting research and demonstration projects relating 
to the prevention, solution, or punishment of crimes in the District of 
Columbia, including the provision of related technical assistance. 

(Aug. 5, 1997, 111 Stat. 763, Pub. L. 105-33, § 1128 J.) 

Historical and Statutory Notes 

Prior Codifications take effect on the later of October 1, 1997, or 
1981 Ed., § 22-4201. the day the District of Columbia Financial Re- 
sponsibility and Management Assistance Au- 
Effective Dates thority certifies that the financial plan and bud- 
Section 11721 of title XI of Pub. L. 105-33, get for the District government for fiscal year 
111 Stat. 786, the National Capital Revitaliza- 1998 meet the requirements of section 201 (c)(1) 
tion and Self-Government Improvement Act of of the District of Columbia Financial Responsi- 
1997, provided that except as otherwise provid- bility and Management Assistance Act of 1995, 
ed in this title, the provisions of this title shall as amended by this title. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <3=>31. c.J.S. District of Columbia § 1 6. 

Westlaw Key Number Search: 1 32k3 1 . 
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SUBTITLE V 
HARBOR, GAME AND FISH LAWS. 

Chapter 43 

Game and Fish Laws. 

Section 

22-4301 to 22-4306. Prohibition and control of net fishing in Potomac River; catching 
and killing bass; "person" defined; sale of bass prohibited; sale and possession of shad 
or herring; sale of small striped bass; use of explosives and drugs in fishing prohibited. 
[Repealed] 

■22-4307. Penalties. [Transferred] 

22-4308 to 22-4327. Confiscation of fishing equipment used in violation of the law; 
sale and possession of woodcocks, squirrels, rabbits, wild chicks, wild geese, and certain 
game birds; inspection of premises to detect violation of game laws; trespassing for 
purposes of hunting; shooting or having guns in possession on a Sunday; killing or 
capturing game beyond District jurisdiction; compensation for persons securing convic- 
tions under game laws; killing game birds and permits therefor; hunting squirrels, 
chipmunks and rabbits without a permit; killing of English sparrow or wild animal 
suffering from disease or injury; hunting or disbursing of ducks, geese, and waterfowl; 
sale, possession, or purchase of certain types of birds prohibited; license for certain 
scientific purposes; sale of birds raised in captivity or for propagation. [Repealed] 
22-4328. Council's authority with respect to wild animals, fishing licenses, and migra- 
tory birds; exception; "wild animals" defined. 
22-4329. Inspection of business or vocational establishments requiring a license or 
permit or any vehicle, boat, market box, market stall or cold storage plant, 
during business hours. 
22-4330. Seizure of hunting and fishing equipment; sale at public auction and dispos- 
al of proceeds; disposal of property not sold at auction; payment of valid 
liens after sale. 
22-4331. Penalties; prosecutions. 
22-4332. Delegation of functions by Secretary of the Interior and Mayor; Council to 

make regulations; "Mayor" and "Secretary of the Interior" defined. 
22-4333. Existing authority of Secretary of the Interior not impaired. 

United States Code Annotated 

Animals, birds, fish and plants, federal crimes and offenses, see 18 U.S.C.A. § 41 et seq. 

Control of illegally taken fish and wildlife, see 16 U.S.C.A. § 3371 et seq. 

Fish and Wildlife Conservation Act of 1 980, see 16 U.S.C.A. § 2901 et seq. 

Fish and wildlife service, see 16 U.S.C.A. § 742a et seq. 

Fish restoration and management projects, see 16 U.S.C.A. § 777 et seq. 

Fishery Conservation and Management Act, see 16 U.S.C.A. § 1801 et seq. 

Preservation of fishery resources, see 16 U.S.C.A. § 755 et seq. 

Protection and conservation of game, fur-bearing animals and fish, see 16 U.S.C.A. § 661 et seq. 

Protection of migratory game and insectivorous birds, see 16 U.S.C.A. § 701 et seq. 

Recreational Hunting Safety and Preservation Act of 1994, see 16 U.S.C.A. § 5201 et seq. 
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§§ 22-4301 to 22-4306 CRIMINAL OFFENSES AND PENALTIES 

Repealed 

§§ 22-4301 to 22-4306. Prohibition and control of net fishing in Poto- 
mac River; catching and killing bass; "person" defined; sale 
of bass prohibited; sale and possession of shad or herring; 
sale of small striped bass; use of explosives and drugs in 
fishing prohibited. [Repealed] 

(Aug. 23, 1958, 72 Stat. 815, Pub. L. 85-730, § 8 (a), (e).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., §§ 22-1601 to 22-1606. 

§ 22-4307. Penalties. [Transferred] 

Historical and Statutory Notes 

Editor's notes 

This section was transferred to § 22-1 703a 
[§ 22-4404, 2001 Ed.] by the Act of August 23, 
1958, 72 Stat. 815, Pub. L. 85-730, § 7. 

§§ 22-4308 to 22—4327. Confiscation of fishing equipment used in viola- 
tion of the law; sale and possession of woodcocks, squirrels, 
rabbits, wild chicks, wild geese, and certain game birds; 
inspection of premises to detect violation of game laws; tres- 
passing for purposes of hunting; shooting or having guns in 
possession on a Sunday; killing or capturing game beyond 
District jurisdiction; compensation for persons securing con- 
victions under game laws; killing game birds and permits 
therefor; hunting squirrels, chipmunks and rabbits without a 
permit; killing of English sparrow or wild animal suffering 
from disease or injury; hunting or disbursing of ducks, geese, 
and waterfowl; sale, possession, or purchase of certain types 
of birds prohibited; license for certain scientific purposes; 
sale of birds raised in captivity or for propagation. [Re- 
pealed] 

(Aug. 23, 1958, 72 Stat 815, Pub. L. 85-730, § 8 (a)-(d).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., §§ 22-1608 to 22-1627. 

§ 22—4328. Council's authority with respect to wild animals, fishing licens- 
es, and migratory birds; exception; "wild animals" defined. 

The Council of the District of Columbia is authorized to restrict, prohibit, 
regulate, and control hunting and fishing and the taking, possession, and sale of 
wild animals in the District; provided, that nothing herein contained shall 
authorize the Council to impose any requirement for a fishing license or fee of 
any nature whatsoever; provided further, that nothing herein contained shall 
authorize the Council to prohibit, restrict, regulate, or control the killing, 
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capture, purchase, sale, or possession of migratory birds as defined in regula- 
tions issued pursuant to the Migratory Bird Treaty Act of July 3, 1918, as 
amended (16 U.S.C. §§ 703-712) and taken for scientific, propagating, or other 
purposes under permits issued by the Secretary of the Interior; and provided 
further, that nothing herein contained shall authorize the Council to prohibit, 
restrict, regulate, or control the sale or possession of wild animals taken legally 
in any state, territory or possession of the United States or in any foreign 
country, or produced on a game farm, except as may be necessary to protect 
the public health or safety. As used in this section the term "wild animals" 
includes, without limitation, mammals, birds, fish, and reptiles not ordinarily 
domesticated. 

(Aug. 23, 1958, 72 Stat. 81 4, Pub. L. 85-730, § 1.) 

Historical and Statutory Notes 

Prior Codifications of Columbia Council, subject to the right of the 

1981 Ed., § 22-1628. Commissioner as provided in § 406 of the Plan. 

1973 Ed., § 22-1628. The District of Columbia Self-Government and 

_ t _ Governmental Reorganization Act, 87 Stat. 818, 

Change in Government , , , § 711 (DC. Code, § 1-207.11), abolished the 

This section originated at a time when local Djstrjct of Co|umbia Council and the office of 

government powers were delegated to a Board ^ . . f «.u ™- * • + r r- 1 1 • 

c r r> ■ • r ^ t^ . • + i r> i u- Commissioner or the District ot Columbia, 

or Commissioners or the District ot Columbia _, . . r 111 

(see Acts Relating to the Establishment of the T u hese branches of government were replaced by 

District of Columbia and its Various Forms of the Council of the District of Columbia and the 

Governmental Organization in Volume 1). Sec- 0fflce of Ma y° r of the District of Columbia, 

tion 402(204) of Reorganization Plan No. 3 of respectively. Accordingly, and also pursuant to 

1967 (see Reorganization Plans in Volume 1) § 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 

transferred all of the functions of the Board of appropriate changes in terminology were made 

Commissioners under this section to the District in this section. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <3»19. C.J.S. District of Columbia § 3. 

Fish <§=»8. n T c T7- 1 c nzl 

,. C.J.S. Fish§ 26. 

Westlaw Key Number Searches: 132kl9; CJS - Game §§ 6 ' 8 > U to 23 ' 26 t0 37 ' 39 to 

176k8; 187k3.5. 40, 44 to. 49, 51, 55, 59. 

United States Supreme Court 

Hunting licenses, Commission of Montana, 1978, 98 S.Ct. 

Nonresidents, 1852, 436 U.S. 371, 56 L.Ed.2d 354. 

Big game hunting, restriction on nonresi- 
dents, see Baldwin v. Fish and Game 

§ 22—4329. Inspection of business or vocational establishments requiring a 
license or permit or any vehicle, boat, market box, market 
stall or cold storage plant, during business hours. 

Authorized officers and employees of the government of the United States or 
of the government of the District of Columbia are, for the purpose of enforcing 
the provisions of this chapter and the regulations promulgated by the Council 
of the District of Columbia under the authority of this chapter, empowered, 
during business hours, to inspect any building or premises in or on which any 
business, trade, vocation, or occupation requiring a license or permit is carried 
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§ 22-4329 CRIMINAL OFFENSES AND PENALTIES 

on, or any vehicle, boat, market box, market stall, or cold-storage plant. No 
person shall refuse to permit any such inspection. 

(Aug, 23, 1958, 72 Stat. 814, Pub. L. 85-730, § 2.) 

Historical and Statutory Notes 

Prior Codifications of Columbia Council, subject to the right of the 

1981 Ed., § 22-1629. Commissioner as provided in § 406 of the Plan. 

1973 Ed., § 22-3 629. The District of Columbia Self-Government and 

j01 . „ ■' Governmental Reorganization Act, 87 Stat. 818, 

Change .„ Government § 711 (D.C. Code, § 1-207.11), abolished the 

Th,s section originated at a lime when local District of Columbia Council and the office f 

government; powers were delegated to a Board ~ . . > ,, t,. . . c ^ i i • 

of Commissioners of the District of Columbia Commissioner of the District of Columbia, 

(see Acts Relating to the Establishment of the T u hese branch f of government were replaced by 

District of Columbia and its Various Forms of the Council of the District of Columbia and the 

Governmental Organization in Volume 1). Sec- Office of Mayor of the District of Columbia, 

tion 402(204) of Reorganization Plan No. 3 of respectively. Accordingly, and also pursuant to 

1967 (see Reorganization Plans in Volume 1) § 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 

transferred all of the functions of the Board of appropriate changes in terminology were made 

Commissioners under this section to the District in this section. 

Library References 
Key Numbers Encyclopedias 

Fish<3»16. C.J.S. Fish§ 42. 

Garnet 10. 

Westlaw Key Number Searches: 176k 16; 
187kl0. 



C.J.S. Game§§ 61 to 67. 



§ 22—4330. Seizure of hunting and fishing equipment; sale at public auc- 
tion and disposal of proceeds; disposal of property not sold 
at auction; payment of valid liens after sale. 

(a) All rifles, shotguns, ammunition, bows, arrows, traps, seines, nets, boats, 
and other devices of every nature or description used by any person within the 
District of Columbia when engaged in killing, ensnaring, trapping, or capturing 
any wild bird, wild mammal, or fish contrary to this chapter or any regulation 
made pursuant to this chapter shall be seized by any police officer, or any 
designated civilian employee of the Metropolitan Police Department, upon the 
arrest of such person on a charge of violating any provision of this chapter or 
any regulations made pursuant thereto, and be delivered to the Mayor. If the 
person so arrested is acquitted, the property so seized shall be returned to the 
person in whose possession it was found. If the person so arrested is convict- 
ed, the property so seized shall, in the discretion of the court, be forfeited to the 
District of Columbia, and be sold at public auction, the proceeds from such sale . 
to be deposited in the Treasury to the credit of the District of Columbia. If any 
item of such property is not purchased at such auction, it shall be disposed of in 
accordance with regulations prescribed by the District of Columbia Council. 

(b) If any property seized under the authority of this section is subject to a 
lien which is established by intervention or otherwise to the satisfaction of the 
court as having been created without the lienor's having any notice that such 
property was to be used in connection with a violation of any provision of this 
chapter or any regulation made pursuant thereto, the court, upon the convic- 
tion of the accused, may order a sale of such property at public auction. The 
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§ 22-4330 



officer conducting such sale, after deducting proper fees and costs incident to 
the seizure, keeping, and sale of such property, shall pay all such liens 
according to their priorities, and such lien or liens shall be transferred from the 
property to the proceeds of the sale thereof. 

(Aug. 23, 1958, 72 Stat. 814, Pub. L. 85-730, § 3; June 12, 1999, D.C. Law 12-284, § 5, 
46 DCR 1328.) 



Historical and 
Prior Codifications 

1981 Ed., § 22-1630. 
1973 Ed.,§ 22-1630. 

Temporary Amendments of Section 

Section 5 of D.C. Law 12-282 inserted "or 
any designated civilian employee of the Metro- 
politan Police Department" in the first sentence 
of (a). 

Section 13(b) of D.C. Law 12-282 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary provision, on an emergency 
basis, making available for a reasonable fee the 
name, address, date of birth, occupation, and 
photograph of persons convicted of violation of 
§§ 22-2701 or 22-2703 [1981 Ed.], see § 2 of 
the Safe Streets Anti-Prostitution Emergency 
Amendment Act of 1996 (D.C. Act 1 1-252, April 
15, 1996, 43DCR2139). 

For temporary amendment of section, see 
§ 3(a) of the Safe Streets Anti-Prostitution 
Emergency Amendment Act of 1996 (D.C. Act 
11-252, April 15, 1996, 43 DCR 2139). 

For temporary amendment of section, see § 5 
of the Metropolitan Police Department Civiliani- 
zation and Street Solicitation for Prostitution 
Emergency Amendment Act of 1998 (D.C. Act 
12-428, August 6, 1998, 45 DCR 5884), § 5 of 
the Metropolitan Police Department Civilianiza- 
tion Legislative Review Emergency Amendment 
Act of 1998 (D.C. Act 12-506, November 10, 
1998, 45 DCR 8139), and § 5 of the Metropoli- 
tan Police Department Civilianization Congres- 
sional Review Emergency Amendment Act of 
1999 (D.C. Act 13-13, February 8, 1999, 46 
DCR 2333). 

Legislative History of Laws 

Law 12-282, the "Metropolitan Police De- 
partment Civilianization Temporary Amend- 
ment Act of 1998," was introduced in Council 



Statutory Notes 

and assigned Bill No. 12-709. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor, it was assigned Act No. 
12-492 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 12-282 became 
effective on May 28, 1999. 

Law 12-284, the "Metropolitan Police De- 
partment Civilianization Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-710, which was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor, it was assigned Act 
No. 12-613 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-284 be- 
came effective on June 12, 1999. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(205) of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 
of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-207, 14(a)), 
appropriate changes in terminology were made 
in this section. 



Cross References 

Return of property by property clerk, see § 5-1 1 9. 16. 
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Key Numbers 

Fish ^^ 16. 
Game@=>10. 
West! aw Key 
187kl0. 



Number Searches: 176kl6; 



Library References 

Encyclopedias 

C.J.S. Fish § 42. 

C.J.S. Game§§ 61 to 67. 



§ 22-4331. Penalties; prosecutions. 

(a) Any person convicted of violating any provision of this chapter, or any 
regulation made pursuant to this chapter, shall be fined not more than $300 or 
imprisoned not more than 90 days, or both. 

(b) Prosecutions for violations of this chapter, or the regulations made 
pursuant thereto, shall be conducted in the name of the District of Columbia by 
the Corporation Counsel or any Assistant Corporation Counsel. 

(Aug. 23, 1958, 72 Stat. 815, Pub. L. 85-730, § 4; May 21, 1994, D.C. Law 10-119, 
§ 11(a), 41 DCR 1639.) 



Prior Codifications 

1981 Ed., § 22-1631. 
1973 Ed., § 22-1631. 



Historical and Statutory Notes 

Bill No. 10-332 



Legislative History of Laws 

Law 10-1 19, the "Anti-Gender Discriminatory 
Language Criminal Offenses Amendment Act of 
1994," was introduced in Council and assigned 



hich was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Febru- 
ary 1/1994, and March 1, 1994, respectively. 
Signed by the Mayor on March 17, 1994, it was 
assigned Act No. 1 0-209 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-119 became effective on May 21, 1994. 



Key Numbers 

FishG=>14, 15. 
Game ©=>8, 9. 
West! aw Key Number 
176kl5; 187k8; 187k9. 



Library References 

Encyclopedias 

C.J.S. Fish §§ 38, 43. 

■■' ■ ln ^, A C.J.S. Game §§ 71 to 73, 77 to 85. 

Searches: 176k 14; 



§ 22—4332, Delegation of functions by Secretary of the Interior and Mayor; 
Council to make regulations; "Mayor" and "Secretary of the 
Interior" defined. 

(a) The Secretary of the Interior and the Mayor, respectively, are authorized 
to delegate any of the functions to be performed by them under the authority of 
this chapter. 

Columbia is authorized to make such 

carry out the purpose of this chapter; 

pursuant to this chapter shall be subject 

Interior insofar as they involve any areas 

ia under the appropriate administrative 



(b) The Council of the District of 
regulations as may be necessary to 
provided, that any regulations issued 
to the approval of the Secretary of the 
or waters of the District of Columb 
jurisdiction. 

(c) As used in this chapter the word 
of Columbia or the appropriate desi 



"Mayor" means the Mayor of the District 
gnated agent or agents, and the words 
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"Secretary of the Interior" means the Secretary of the Interior or the appropri- 
ate designated agent or agents. 

(Aug. 23, 1958, 72 Stat. 815, Pub. L. 85-730, § 5; May 21, 1994, D.C. Law 10-119, 
§ 11(b), 41 DCR1639.) 



Historical and 

Prior Codifications 

1981 Ed., § 22-1632. 
1973 Ed., § 22-1632. 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4331. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(204) of Reorganization Plan No. 3 of 



Statutory Notes 

1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 
of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-211), abolished the Dis- 
trict of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-2 13(a)), 
appropriate changes in terminology were made 
in this section. 



Key Numbers 

District of Columbia <S=>1 9. 
United States <S=>3 2. 
Westlaw Key Number Searches: 
393k32. 



Library References 

Encyclopedias 

C.J. S. District of Columbia § 3. 

1 ^,.~ C.J. S. United States § 32. 

132kl9; 



§ 22—4333. Existing authority of Secretary of the Interior not impaired. 

Nothing in this chapter or in any regulation promulgated by the Council of 
the District of Columbia under the authority of this chapter shall in any way 
impair the existing authority of the Secretary of the Interior to control and 
manage fish and wildlife on the land and waters in the District of Columbia 
under the Secretary of the Interior's administrative jurisdiction. 

(Aug. 23, 1958, 72 Stat. 815, Pub. L. 85-730, § 6; May 21, 1994, D.C. Law 10-119, 
§ 11(c), 41 DCR 1639.) 



Historical and 

Prior Codifications 

1981 Ed., § 22-1633. 
1973 Ed., § 22-1633. 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4331. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 

1 
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Governmental Organization in Volume 1). Sec- 
tion 402(204) of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 
of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 

15 
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Office of Mayor of the District of Columbia, appropriate changes in terminology were made 
respectively. Accordingly, and also pursuant to in this section. 
§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 

Library References 
Key Numbers Encyclopedias 

United States <S=>32, 40. C.J.S. United States §§ 32, 38 to 40. 

West! aw Key Number Searches: 393k32; 
393k40. 
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Chapter 44 
Harbor Regulations. 

Section 

22-4401. Harbor regulations; authority vested in Council; compliance with federal 
law required; District and federal statutes and regulations supplemented. 
22-4402. Throwing or depositing matter in Potomac River. 
22-4403. Deposits of deleterious matter in Rock Creek or Potomac River. 
22-4404. Penalties for violation of § 22-4403. 

§ 22-440 1. Harbor regulations; authority vested in Council; compliance 
with federal law required; District and federal statutes and 
regulations supplemented. 

The Council of the District of Columbia is hereby vested with authority to 
make harbor regulations for the entire water-front of the city within the District 
of Columbia, to alter and amend the same from time to time as it may find 
necessary; provided, that nothing in this section shall be construed or applied 
to require or excuse noncompliance with any provision of any federal law or 
regulation. This section shall not supersede but shall supplement all statutes 
and regulations of the District, of Columbia and the United States in which 
similar conduct is prohibited or regulated. 

(Mar. 3, 1901, 31 Stat. 1335, ch. 854, § 895; June 30, 1902, 32 Stat. 535, ch. 1329; Feb. 
8, 1904, 33 Stat. 11, ch. 152, §§ 1, 2; June 6, 1924, ch. 270, § 9; June 15, 1934, 48 Stat. 
963, ch. 536; July 19, 1952, 66 Stat. 790, ch. 949, § 1; Sept 28, 1979, D.C. Law 3-25, 
§ 4, 26 DCR 497.) 

Historical and Statutory Motes 

Prior Codifications transferred all of the functions of the Board of 

1981 Ed., § 22-1701. Commissioners under this section to the District 

1973 Ed § 22-1701 °^ Columbia Council, subject to the right of the 

Commissioner as provided in § 406 of the Plan. 

Legislative History of Laws The Distri ct of Columbia Self-Government and 

T - __ , ( ,_ T , , _ c Governmental Reorganization Act, 87 Slat. 818, 

Law 3-25, the Harbor and Boating Salety K 711 /nr n A R 1 in7 n \ u v u j ^ 

. t r in - n ,, . , , i-^.i ] § 711 (D.C. Code, s 1-207.11), abolished the 

Act ol 1979, was introduced in Council and ~. A . ^ c ~ , , . „ ., , , ^ cc . r 

j o-n kt -> ^i tl r»-n j.j District ol Columbia Council and the (Juice ol 

assigned Bill No. 3-61. The Bill was adopted ~ . . r . n . . , . « , , . 

c- t i j j* t c in-rn Commissioner ol the District ol Columbia, 

on hrst and second readings on June 5, 1979 _, . . r , . . 

and June 19, 1979, respectively. Signed by the T u hese bmn f h f f 8°^™™*?* w f rc replaced by 
Mayor on July 12, 1979, it was assigned Act No. * e , Council of the District of Columbia and the 
3-70 and transmitted to both Houses of Con- 0fflce of Ma y° r ot ^ Distnct of Columbia, 
<*ress for its review respectively. Accordingly, and also pursuant to 

§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 
Change in Government appropriate changes in terminology were made 

~, . 4 . . . 4 , t J .. . , , in this section. 

I his section originated at a time when local 

government powers were delegated to a Board __. „ 

of Commissioners of the District of Columbia Miscellaneous Motes 

(see Acts Relating to the Establishment of the New implementing regulations: Pursuant to 

District of Columbia and its Various Forms of this section, the following new regulations were 

Governmental Organization in Volume 1). Sec- adopted in 1979: The "Harbor and Boating 

tion 402(206) of Reorganization Plan No. 3 of Safety Act of 1979" (D.C. Law 3-25, Sept. 28, 

1967 (see Reorganization Plans in Volume 1) 1979, 26 DCR 497). 
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Cross References 

Fish wharf and market, see § 37-205.01. 

Jurisdiction and control of wharves, see §§ 10-501.01 and 10-501.02. 
Metropolitan police enforcement harbor regulations, see § 5-105.05. 
Publication and effect of rules and regulations, see §§ 5-103.01 and 5-103.02. 



Key Numbers 

District of Columbia <^>2 1.1. 
Navigable Waters <&=> 14. 
West] aw Key Number Searches: 
270kl4. 



Library References 

Encyclopedias 

C.J.S. District of Columbia § i 

C-J-S- Navigable Waters § 1 6. 
1 jz.KZ i . J " 



United States Supreme Court 

Preemption, State regulation of tanker vessels, pre- 

Navigation, federal regulatory scheme, emption by federal law, see Ray v. At- 

preemption of state statutes and regula- lantic Richfield Co., U.S.Wash.1978, 98 

lions, see United States v. Locke, S.Ct. 988, 435 U.S. 151, 55 L.Ed.2d 

U.S.Wash.2000, 120 S.Ct. 1135. 179. 



Notes of Decisions 



Vessel moorings 1 



1 . Vessel moorings 

Mooring barge lengthwise under span of 
highway bridge over Potomac river so that it 
occupied 93 feet of a 133-feet wide passage 
violated Harbor Regulation of the District of 
Columbia Code requiring that moored vessel be 
secured so as to keep long axis of vessel parallel 
with that of the channel. D.C.C.E. § 22-1701 et 
seq. Petersen v. Head Const. Co., 1973, 367 
F.Supp. 1072. Shipping^ 15 

Where defendant charterer's unauthorized 
and improper mooring of barge in Potomac 
river in violation of statutes and regulations 
could have contributed to collision occurring 
when barge was struck by planing hull boat, 
charterer was liable for injuries sustained by 
occupants of boat. Inland Rules, art. 11, 33 
U.S.C.A. § 180; D.C.C.E. §22-1701; Rivers and 
Harbors Appropriation Act of 1899, §§ 10, 15, 
33 U.S.C.A. §§ 403, 409. Petersen v. Head 
Const. Co., 1973, 367 F.Supp. 1072. Collision 
<S=> 71(3) 

In action for injuries sustained by owner and 
operator of planing hull boat in collision with 
barge chartered and operated by defendant 
roadway construction firm, evidence established 
that hull boat's speed, of 1 5 miles per hour was 
excessive due to darkness on river, harsh shad- 
ows under bridge where collision occurred and 
possible debris in river, that plaintiff failed to 
keep proper lookout and that defendant's barge 
was obstructing passage under bridge, had not 



obtained authorization for mooring from Corps 
of Engineers or Coast Guard and that barge was 
not equipped with standard white light as pre- 
scribed for vessels at anchor by the rules of the 
road. Inland Rules, 33 U.S.C.A. §§ 151-232; 
art. 11, 33 U.S.C.A. §180; 28 U.S.C.A. § 1333; 
D.C.C.E. § 22-1701 et seq.; Rivers and Harbors 
Appropriation Act of 1899, §§ 9-17, 19, 20, 33 
U.S.C.A. §§ 401, 403, 404, 406, 407, 408, 409, 
411-415, 418 and §§ 407a, 410, 417, 419; Riv- 
ers and Harbors Appropriation Act of 1902, 
§ 10, 33 U.S.C.A. § 402; Rivers and Harbors 
Appropriation Act of 1912, § I, 33 U.S.C.A. 
§ 405. Petersen v. Head Const. Co., 1973, 367 
F.Supp. 1072. Collision <S^ 74 

Custom did not justify barge owner's sole use 
of yellow cautionary lights on barge moored 
under bridge in Potomac river, in view of ex- 
plicit law requiring white lantern and red lights. 
Inland Rules, art. 11, 33 . U.S.C.A. § 180; 
D.C.C.E. § 22-1701; Rivers and Harbors Appro- 
priation Act of 1899, §§ 10, 15, 33 U.S.C.A. 
§§ 403, 409. Petersen v. Head Const. Co., 1 973, 
367 F.Supp. 1072. Collision <^ 75(6) 

Charterer of barge moored in Potomac river 
in violation of law failed to demonstrate that 
such violation could not' have been one of 
causes of collision occurring when barge was 
struck by planing hull boat. Inland Rules, art. 
11, 33 U.S.C.A. § 180; D.C.C.E. § 22-1701; 
Rivers and Harbors Appropriation Act of 1899, 
§§ 10, 15, 33 U.S.C.A. §§ 403, 409. Petersen v. 
Head Const. Co., 1973, 367 F.Supp. 1072. Col- 
lision <S= 71(3) 



§ 22—4402, Throwing or depositing matter in Potomac River. 

(a) It shall be unlawful for any owner or occupant of any wharf or dock, any 
master or captain of any vessel, or any person or persons to cast, throw, drop, 
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or deposit any stone, gravel, sand, ballast, dirt, oyster shells, or ashes in the 
water in any part of the Potomac River or its tributaries in the District of 
Columbia, or on the shores of said river below highwater mark, unless for the 
purpose of making a wharf, after permission has been obtained from the Mayor 
of the District of Columbia for that purpose, which wharf shall be sufficiently 
inclosed and secured so as to prevent injury to navigation. 

(b) It shall be unlawful for any owner or occupant of any wharf or dock, any 
captain or master of any vessel, or any other person or persons to cast, throw, 
deposit, or drop in any dock or in the waters of the Potomac River or its 
tributaries in the District of Columbia any dead fish, fish offal, dead animals of 
any kind, condemned oysters in the shell, watermelons, cantaloupes, vegeta- 
bles, fruits, shavings, hay, straw, or filth of any kind whatsoever. 

(c) Nothing in this section contained shall be construed to interfere with the 
work of improvement in or along the said river and harbor under the supervi- 
sion of the United States government. 

(d) Any person or persons violating any of the provisions of this section shall 
be deemed guilty of a misdemeanor, and on conviction shall be punished by a 
fine not exceeding $100, or by imprisonment not exceeding 6 months, or both, 
in the discretion of the court. 

(Feb. 3, 1913, 37 Stat. 656, ch. 25.) 

Historical and Statutory Notes 

Prior Codifications Commissioners under this section to a single 

1981 Ed., § 22-1702. Commissioner. The District of Columbia Self- 

1973 Ed § 22-1702 Government and Governmental Reorganization 

Act, 87 Stat. 818, §711 (D.C. Code, 
Change in Government § 1-207.1 1), abolished the District of Columbia 
This section originated at a time when local Council and the Office of Commissioner of the 
government powers were delegated to a Board District of Columbia. These branches of gov- 
of Commissioners of the District of Columbia ernment were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Cross References 

Discharge of pollutants from vessels or onshore or offshore facilities, see § 8-103.08. 

Library References 

Key Numbers Encyclopedias 

Navigable Waters ^14(3), 35. C.J.S. Health and Environment §§ 106 to 

Westiaw Key Number Searches: 270kl4(3); 114. 

270k35. C.J.S. Navigable Waters §§ 11, 42. 

§ 22-4403. Deposits of deleterious matter in Rock Creek or Potomac River. 

No person shall allow any tar, oil, ammoniacal liquor, or other waste 
products of any gas works or works engaged in using such products, or any 
waste product whatever of any mechanical, chemical, manufacturing, or refin- 
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ing establishment to flow into or be deposited in Rock Creek or the Potomac 
River or any of its tributaries within the District of Columbia or into any pipe 
or conduit leading to the same. 

(Mar. 3, 1901, 31 Stat. 1336, ch. 854, § 901.) 



Prior Codifications 

1981 Ed., § 22-1703. 
1973 Ed., § 22-1703. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 22-1404. 



Key Numbers 

Navigable Waters <3^35. 

Westlaw Key Number Search; 270k35. 

Encyclopedias 

C.J.S. Health and Environment §§ 106 to 
114. 



Library References 

C.J.S. Navigable Waters § 11. 



Notes of Decisions 



Legislative intent 1 
Water pollution 2 



1 . Legislative intent 

In enacting Code, § 901 (D.C.Code 1929, T. 6, 
§ 306), prohibiting the discharge of waste prod- 
ucts into the Potomac river, it was the object of 
Congress, not simply to provide for the protec- 
tion of fish in the river, but to keep the river as 
free from pollution as possible. Holden v. U.S., 
1904, 24 App.D.C. 318, certiorari denied 25 
S.Ct. 796, 196 U.S. 639, 49 L.Ed. 631. Naviga- 
ble Waters <S^ 35 

2. Water pollution 

Where a construction company locates its 
tanks on the banks of a navigable stream, within 
the limits of a city, and in the vicinity of boat- 
houses and docks, knowing, or chargeable with 
knowledge, that if any of the substance con- 
tained in the tanks escapes it will find its way 
into the river and interfere with public use and 
enjoyment of the river, it is liable for injuries to 
boats at one of such boathouses caused by es- 
caping petroleum residuum, irrespective of the 
question of negligence, especially where it does 
not appear that it was necessary to locate the 
tanks on the banks of the river and a statute 
exists prohibiting the pollution of the river by 
waste products. Brennan Const. Co. v. Cum- 
berland, 1907, 29 App.D.C. 554, 10 Am.Ann. 
Cas. 865. Navigable Waters <&=> 35 

1 



A person who places some potentially dan- 
gerous substance upon his property — some- 
thing which, if permitted to escape, is certain 
to injure others — must make good the damages 
occasioned by the escape of such substance, re- 
gardless of the question of negligence. Bren- 
nan Const. Co. v. Cumberland, 1907, 29 App. 
D.C. 554, 10 Am.Ann.Cas. 865. Torts <©=> 'll 

In a prosecution in the police court of the 
superintendent of a gaslight company for allow- 
ing water mixed with tar and oil from the works 
of his company to flow into the Potomac river, 
in violation of Code, § 901 (D.C.Code 1929, T. 
6, § 306), providing that no person shall allow 
any tar, oil, etc., or any waste products of any 
gasworks to flow into the Potomac river, that 
court properly adopts a proposition of law (a 
jury trial having been waived), submitted on 
behalf of the prosecution, to the effect that, if 
the defendant violated the statute, he was guilty, 
and properly rejects propositions of law, sub- 
mitted by the defendant, to the effect that the 
defendant was to be acquitted if the product so 
allowed by him to escape into the river was not 
injurious to fish, or if the accused had used 
reasonable diligence in eliminating the waste 
products of tar and oil from the water he had so 
discharged, or if he had so discharged only so 
much of such waste product as was required to 
be discharged for the necessary operation of the 
gasworks, and that the statute does not apply to 
the necessary operation of such gasworks. Hol- 
den v. U.S., 1904, 24 App.D.C. 318, certiorari 
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denied 25 S.Ct. 796, 196 U.S. 639, 49 L.Ed. 
631. Navigable Waters @=? 35 

Code, § 901 (D.C.Code 1929, T. 6, § 306)/ 
prohibiting the discharge of waste products of 
gasworks and other works into the Potomac 
river within the District of Columbia, being 
plain and unambiguous in its meaning, the fact, 
if it be a fact, that its literal enforcement will 
virtually render it impracticable to manufacture 
gas for the use of the city of Washington, will 
not justify the court in refusing to so enforce it. 
Holden v. U.S., 1904, 24 App.D.C. 318, certiora- 
ri denied 25 S.Ct. 796, 196 U.S. 639, 49 L.Ed. 
631 . Navigable Waters <£=> 35 

Although failure of employee of university, 
which contracted with independent contractor 



for erection of oil power plant, to turn off oil 
pumps that he had turned on or to turn on 
transfer valve resulted in oil spillage into river, 
such failure did not render university criminally 
liable under Rivers and Harbors Appropriation 
Act where employee turned pumps on at di- 
rection of independent mechanical contractor 
and was not requested to turn pumps off or 
instructed as to consequences of leaving pumps 
on without turning on transfer valve. Rivers 
and Harbors Appropriation Act of 1899, § 13, 
33 U.S.C.A. § 407; D.C.C.E. § 22-1703. U. S. 
v. Georgetown University, 1971, 331 F.Supp. 
69. Health And Environments 25.7(8); Navi- 
gable Waters ^ 35 



§22-4404, Penalties for violation of § 22-4403. 

Any person who shall violate any provision of § 22-4403 shall for each such 
offense be fined not more than $300 or imprisoned not more than 90 days, or 
both. 

(Mar. 3, 1901, 31 Stat 1336, ch. 854, § 902; Aug. 23, 1958, 72 Stat 815, Pub. L. 
85-730, § 7.) 



Prior Codifications 

1981 Ed.,§ 22-1703a. 
1973 Ed., § 22-1703a. 



Historical and Statutory Notes 



Key Numbers 

Navigable WaLers <^35. 

Westlaw Key Number Search: 270k35. 

Encyclopedias 

CJ.S. Health and Environment §§ 106 to 
114. 



Library References 

CJ.S. Navigable Waters §11. 
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SUBTITLE VI 
REGULATION AND POSSESSION OF WEAPONS. 

Chapter 45 
Weapons and Possession of Weapons. 



Section 

22-4501. 

22-4502. 
22-4502.01. 
22-4503. 
22-4504. 

22-4505. 
22-4506. 
22-4507. 
22-4508. 
22-4509. 
22-4510. 
22-4511. 
22-4512. 
22-4513. 
22-4514. 
22-4515. 
22-45 15a. 



22-4516. 
22-4517. 



Definitions. 

Additional penalty for committing crime when armed. 

Gun free zones; enhanced penalty. 

Unlawful possession of pistol. 

Carrying concealed weapons; possession of weapons during commission 
of crime of violence; penalty. 

Exceptions to § 22-4504. 

Issue of licenses to carry pistol. 

Certain sales of pistols prohibited. 

Transfers of firearms regulated. 

Dealers of weapons to be licensed. 

Licenses of weapons dealers; records; by whom granted; conditions. 

False information in purchase of weapons prohibited. 

Alteration of identifying marks of weapons prohibited. 

Exceptions. 

Possession of certain dangerous weapons prohibited; exceptions. 

Penalties. 

Manufacture, transfer, use, possession, or transportation of molotov cock- 
tails, or other explosives for unlawful purposes, prohibited; definitions; 
penalties. 

Severability. 

Dangerous articles; definition; taking and destruction; procedure. 



United States Code Annotated 

Firearms and weapons offenses, federal crimes and offenses, see 18 U.S.C.A. § 921 et seq. 

§ 22-450 1. Definitions. 

(a) "Pistol," as used in this chapter, means any firearm with a barrel less 
than 12 inches in length. 

(b) "Sawed-off shotgun," as used in this chapter, means any shotgun with a 
barrel less than 20 inches in length. 

(c) "Machine gun," as used in this chapter, means any firearm which shoots 
automatically or semiautomatically more than 12 shots without reloading. 

(d) "Person," as used in this chapter, includes individual, firm, association, 
or corporation. 

(e) "Sell" and "purchase" and the various derivatives of such words, as used 
in this chapter, shall be construed to include letting on hire, giving, lending, 
borrowing, and otherwise transferring. 

(f) "Crime of violence," as used in this chapter, means any of the following 
crimes, or an attempt to commit any of the same, namely: Murder, manslaugh- 
ter, first degree sexual abuse, second degree sexual abuse, or child sexual 
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abuse, mayhem, maliciously disfiguring another, abduction, kidnapping, bur- 
glary, robbery, housebreaking, any assault with intent to kill, commit first 
degree sexual abuse, second degree sexual abuse, or child sexual abuse, or 
robbery, assault with a dangerous weapon, assault with intent to commit any 
offense punishable by imprisonment in the penitentiary, arson, or extortion or 
blackmail accompanied by threats of violence or aggravated assault. 

(g) "Dangerous crime," as used in this chapter, means distribution of or 
possession with intent to distribute a controlled substance, if the offense is 
punishable by imprisonment for more than 1 year. For the purposes of this 
definition, the term "controlled substance" means any substance defined as 
such in the District of Columbia Official Code or any Act of Congress. 

(h) "Playground," as used in this chapter, means any facility intended for 
recreation, open to the public, and with any portion of the facility that contains 
1 or more separate apparatus intended for the recreation of children, including, 
but not limited to, sliding boards, swingsets, and teeterboards. 

(i) "Video arcade," as used in this chapter, means any facility legally accessi- 
ble to persons under 1 8 years of age, intended primarily for the use of pinball 
and video machines for amusement, and which contains a minimum of 10 
pinball or video machines. 

(j) "Youth center," as used in this chapter, means any recreational facility or 
gymnasium (including any parking lot appurtenant thereto), intended primarily 
for use by persons under 18 years. of age, which regularly provides athletic, 
civic, or cultural activities. 

(July 8, 1932, 47 Stat. 650, ch. 465, § 1; Dec. 27, 1967, 81 Stat 736, Pub. L. 90-226, 
title V, § 501; Dec. 1, 1982, D.C. Law 4-164, § 601(e), 29 DCR 3976; July 28, 1989, 
DC Law 8-19, § 3(a), 36 DCR 2844; May 8, 1990, D.C. Law 8-120, § 3(a), 37 DCR 24; 
Aug. 18, 1994, D.C. Law 10-150, § 3(a), 41 DCR 2594; Aug. 20, 1994, D.C. Law 10-151, 
§ 109, 41 DCR 2608; May 23, 1995, D.C. Law 10-257, § 401(c), 42 DCR 53; May 17, 
1996, D.C. Law 11-119, § 4, 43 DCR 528; June 3, 1997, D.C. Law 11-275, § 8, 44 DCR 
1408.) 

Historical and Statutory Notes 

Prior Codifications it was assigned Act No. 4-238 and transmitted 

1981 Ed., § 22-3201. to both Houses of Congress for its review. 

1973 Ed., § 22-3201. Law 8-19, the "Law Enforcement Temporary 

Amendment Act of 1989," was introduced in 

Emergency Act Amendments Council and assigned Bill No. 8-184, which was 

For temporary amendment of section, see retained by CounciL. The Bill was adopted on 

§ 109 of the Omnibus Criminal Justice Reform first and second readings on March 7, 1989 and 

Emergency Amendment Act of 1994 (D.C. Act April 4, 1989, respectively. Signed by the May- 

10-255, June 22, 1994, 41 DCR 4286). or on April 17, 1989, it was assigned Act No. 

8-22 and transmitted to both Houses of Con- 
Legislative History of Laws gress for its review. 

Law 4-164, the "District of Columbia Theft Law 8-120, the "Law Enforcement Amend- 

and White Collar Crimes Act of 1982," was me nt Act of 1989," was introduced in Council 

introduced in Council and assigned Bill No. and assigned Bill No. 8-185, which was re- 

4-133, which was referred to the Committee on ferred to the Committee on the Judiciary. The 

the Judiciary. The Bill was adopted on first, Bill was adopted on first and second readings 

amended first and second readings on June 22, on December 5, 1989 and December 19, 1989, 

1982, July 6, 1982, and July 20, 1982, respec- respectively. Signed by the Mayor on Decem- 

tively. Sighed by the Mayor on August 4, 1982, ber 21, 1989, it was assigned Act No. 8-129 and 
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transmitted to both Houses of Congress for its both Houses of Congress for its review. D.C. 

review. Law 10-257 became effective May 23, 1995. 

For legislative history of D.C. Law 10-150, Law 11-119, the "Criminal Code Technical 

see Historical and Statutory Notes following Amendments Act of 1996," was introduced in 

§ 22-4502.01. Council and assigned Bill No. 11-484, which 

Law 10-151, the "Omnibus Criminal Justice was referred to the Committee of the Whole. 

Reform Amendment Act of 1994," was intro- The Bill was adopted on first and second read- 

duced in Council and assigned Bill No. 10-98, ings on December 5, 1995, and January 4, 1996, 

which was referred to the Committee on the respectively. Signed by the Mayor on January 

Judiciary. The Bill was adopted on first and 26, 1996, it was assigned Act No. 11-198 and 

second readings on March 29, 1994, and April transmitted to both Houses of Congress for its 

12, 1994, respectively. Signed by the Mavor on review. D.C. Law 11-119 became effective May 

May 4, 1994, it was assigned Act No. 10-238 17, 1996. 

and transmitted to both Houses of Congress for Law 11-275, the "Second Criminal Code 

its review. D.C. Law 10-151 became effective Technical Amendments Act of 1996," was intro- 

on August 20, 1994. duced in Council and assigned Bill No. 1 1-909, 

Law 10-257, the "Anti-Sexual Abuse Act of which was referred to the Committee of the 
1994," was introduced in Council and assigned Whole. The Bill was adopted on first and sec- 
Bill No. 10-87, which was referred to the Com- ond readings on November 7, 1996, and Decem- 
mittee on the Judiciary. The Bill was adopted ber 3, 1996, respectively. Signed by the Mayor 
on first and second readings on November 1, on December 24, 1996, it was assigned Act No. 
1994, and December 6, 1994, respectively. 1 1-520 and transmitted to both Houses of Con- 
Signed by the Mayor on December 28, 1994, it gress for its review. D.C. Law 11-275 became 
was assigned Act No. 10-385 and transmitted to effective on June 3, 1997. 

Cross References 

Crimes of violence defined, firearms control law, see § 7-2501.01. 

Educational and meritorious good time credits, minimum sentence for violent crimes, see 

§ 24-22 1.01b. 
Eligibility for boot camp program, conviction under this section, see § 24-921. 
Firearms regulations, see § 1-303.43. 

Minimum sentences, crimes specified in this section, see § 24-403. 
Murder in the first degree, sentencing, aggravating circumstances, see § 22-2 104.01 . 
Parole eligibility, convictions under this section, see § 24-408. 
Repeat offenders, crimes of violence, increased penalties, see § 22-1 804a. 
Sentencing, supervised release, and good time credit for felonies under this section committed on 

or after August 5, 2000, see § 24-403.01. 

Section References 

This section is referred to in §§ 22-3204, 24-4504. 

Library References 
Key Mumbers Encyclopedias 

Weapons <^>\ to 17(8). C.J.S. Weapons §§ 2 to 15, 17, 20, 23 to 25. 

Westlaw Key Number Searches: 406kl to 
406kl7(8). 

United States Supreme Court 

Armed robbery, Carjacking, use or possession of firearm 

Sentencing, in crime of violence, higher penalties 

Bank robbery with firearms, prosecution for serious bodily injury or death, ele- 

growing out of single transaction, mul- ments of offense or sentencing en- 

tiple sentences, see Simpson v. U.S., hancement, see Jones v. U.S., U.S.Cal. 

1978, 98 S.Ct. 909, 435 U.S. 6, 55 1999 1 19 S.Ct. 1215. 



L.Ed.2d 70. 



Notes of Decisions 



Arrest 7 Construction and application 1 
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Crimes of violence 2 

Dangerous weapon 3 

Instructions 9 

Machine gun 4 

Merger of offenses 8 

Pistol 5 

Sawed-off shotgun 6 

Weight and sufficiency of evidence 10 



1 . Construction and application 

Section of District of Columbia Code empow- 
ering council to make all regulations deemed 
necessary for regulation of firearms, a section of 
act prohibiting the killing of wild birds and wild 
animals, conferred power to regulate firearms 
for the protection of people as well as wildlife. 
D.C.C.E. §§ 1-227, 22-3201 to 22-3217. Mary- 
land & District of Columbia Rifle & Pistol Ass n, 
Inc. v. Washington, C.A.D.C.1971, 442 F.2d 
123, 142 U.S.App.D.C. 375. District Of Colum- 
bia ®=* 19; Weapons <£^ 2 

Unsuccessful efforts by board of commission- 
ers to obtain legislation supplementing 1932 
gun control law enacted for the District of Co- 
lumbia, and congressional inaction on the com- 
missioners' requests, did not indicate doubt as 
to commissioners' authority to adopt gun con- 
trol regulations and did not obliterate authority 
derived from 1906 statute authorizing gun con- 
trol regulations. D.C.C.E. §§ 1-227, 22-3201 to 
22-3217. Maryland & District of Columbia Ri- 
fle & Pistol Ass'n, Inc. v. Washington, C.A.D.C. 
1971, 442 F.2d 123, 142 U.S.App.D.C. 375. 
District Of Columbia &* 19; Weapons <S> 2 

Statute that prohibits possession of unregis- 
tered firearms is not limited to firearms that are 
operable; statute clearly includes within its 
scope inoperable weapons that may be rede- 
signed, remade or readily converted or restored 
to operability. D.C.Code 1981, § 6-231 1(a). 
Townsend v. U.S., 1989, 559 A.2d 1319. Weap- 
ons <£=> 4 

Intent of Home Rule Act provision, which 
prohibits District of Columbia Council from en- 
acting any act with respect to any provision of 
any law codified in title of District of Columbia 
Code relating to crimes and treatment of prison- 
ers during 24 months following date that mem- 
bers of Council first elected pursuant to such 
act were to take office, was merely to place time 
constraint on Council's authority to make 
changes in local criminal statutes until such 
time as local law revision commission could 
make a complete reevaluation and revision of 
District's criminal code. D.C.C.E. 

§§ l-147(a)(9), 22-3201 et seq. Mcintosh v. 
Washington, 1978, 395 A.2d 744. District Of 
Columbia <§=» 1 9 

Continuation of emergency conditions does 
not justify enactment of second or successive 
emergency criminal enactments. The second 



§ 22-4501 

Note 5 

emergency act amending District of Columbia 
criminal statute is invalid. United States v. 
Anderson, 118 WLR 491 (Super. Ct., May 1, 
1990). 

2. Crimes of violence 

Offense of assault on a police officer is among 
"crimes of violence" upon which liability for 
possession of a firearm during a crime of vio- 
lence or dangerous crime (PFCV) must be 
based. D.C.Code 1981, §§ 22-3201(0, 

22-3204(b). Holt v. U.S., 1996, 675 A.2d 474, 
certiorari denied 117 S.Ct. 176, 519 U.S. 866, 
136L.Ed.2d 117. Weapons <*=> 4 

Offense of assault of police officer with dan- 
gerous weapon could be predicate offense for 
conviction of possession of firearm while com- 
mitting crime of violence even though assault 
on police officer with dangerous weapon was 
not specifically listed as crime of violence. 
D.C.Code 1981, §§ 22-3201(0, 22-3204(b). 
Parks v. U.S., 1993, 627 A.2d 1. Weapons @=» 4 

Armed robbery and assault with intent to 
commit robbery while armed were armed 
"crimes of violence" within statute prescribing 
mandatory minimum sentence for such crimes. 
D.C.C.E. §§ 22-3201, 33-3202, 22-3202(a)(2). 
U.S. v. Hilliard, 1976, 366 A.2d 437. Robbery 
<£=>30 

3. Dangerous weapon 

Automobile operated with gross negligence is 
not a "dangerous weapon" as required to sup- 
port conviction for involuntary manslaughter 
while armed. D.C.Code 1981, § 22-3202(a). 
Reed v. U.S., 1990, 584 A.2d 585. Automobiles 
<£=>344 

4. Machine gun 

Semiautomatic pistol capable of firing 13 con- 
secutive shots without reloading when equipped 
with properly functioning magazine was "ma- 
chine gun," within meaning of statute outlawing 
its possession, even though defendant's maga- 
zine was defective and did not automatically 
reload weapon. D.C.Code 1981, §§ 22-3201(c), 
22-3214(a). U.S. v. Woodfolk, 1995, 656 A,2d 
1145, certiorari denied 116 S.Ct. 1286, 516 U.S. 
1183, 134 L.Ed. 2d 231. Weapons <^> 4 

5. Pistol 

Elements of offense of carrying pistol without 
license are carrying operable pistol, without li- 
cense, and with requisite intent. D.C.Code 
1981, § 22-3204(a). Curington v. U.S., 1993, 
621A.2d819. Weapons ©» 12 

Air pistol does not constitute "pistol," within 
meaning of statute defining "pistol" as "any 
firearm with barrel less than 12 inches in 
length"; air pistol is not "firearm" since it is 
discharged by use of compressed air. D.C.Code 
1981, § 22-3201(a). Strong v. U.S., 1990, 581 
A.2d383. Weapons^ 4 
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"Operability" was necessarily an element of 
definition of a "pistol" under statute, and thus 
indictment for carrying a pistol without a li- 
cense in violation of such statute was not defec- 
tive in that it failed specifically to charge that 
the weapon was operable. D.C.C.E. § 22-3204. 
Lee v. U. S., 1979, 402 A.2d 840. Weapons <^> 
17(1) 

6. Sawed -off shotgun 

Statute prohibiting possession of sawed-off 
shotgun with barrel less than 20 inches in 
length was not void for vagueness; person of 
ordinary intelligence could reasonably under- 
stand what "barrel" meant within meaning of 
statute and that possession of shotgun with bar- 
rel less than 20 inches was prohibited. 
U.S.C.A. Const.Amend. 14; D.C.Code 1981, 
§§ 22-3201 (b), 22-32 14(a). In re D.S., 2000, 
747 A.2d 1 1 82 . Weapons <&> 3 

7. Arrest 

Under circumstances including fact that offi- 
cer saw bulge under suspect's left arm and 
feared it was a gun after he touched the bulge, 
frisk of suspect which revealed presence of a 
pistol was reasonable. U.S.C.A. Const. Amend. 
4. Lee v. U. S., 1979, 402 A.2d 840. Arrest <&* 
63.5(8) 

8. Merger of offenses 

Contention that it was improper for defendant 
to be convicted and sentenced on both counts I 
which charged under federal mail robbery stat- 
ute with assaulting post office custodian with 
intent to rob him, and count II under District of 
Columbia robbery and crime of violence statute 
with robbing the custodian because the assault 
charged in count I "merged" with completed 
robbery charged in count II would be consid- 
ered by Court of Appeals even though issue was 
not raised in trial court. 18 U.S.C.A. § 2114; 
D.C.C.E. §§ 22-2901, 22-3201, 22-3202. U. S. 
■v. Spears, C.A.D.C.1971, 449 F.2d 946, 145 
U.S.App.D.C. 284. Criminal Law ^> 1028 

Court of Appeals would consider claim that it 
was improper for defendant to be convicted and 
sentenced on both counts I which charged un- 
der federal mail robbery statute the assault of 
post office custodian with intent to rob him, and 
count II which charged under District of Co- 
lumbia statutes the robbing of custodian, not- 
withstanding fact that defendant received con- 
current sentences, because of possible harmful 
effect on defendant of myriad collateral conse- 
quences of an improper double felony convic- 
tion and desirability of having such issue set- 
tled. 18 U.S.C.A. §2114; D.C.C.E. §§ 22-2901, 
22-3201, 22-3202. U. S. v. Spears, C.A.D.C. 
1971, 449 F.2d 946, 145 U.S.App.D.C. 284. 
Criminal Law <&=> 1 177 

Possession of a firearm during a crime of 
violence (PFCV) counts from two separate inci- 
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dents did not merge; each time defendant com- 
mitted independent violent crime, separate de- 
cision was made whether to possess firearm 
during crime. D.C.Code 1981, § 22-3204(b). 
Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law e=* 30 

First-degree burglary while armed count did 
not merge with single carrying pistol without 
license (CPWL) count from same criminal inci- 
dent, since burglary count required proof that 
defendant entered dwelling of another person 
while armed with or "having readily available" 
a weapon which CPWL did not, and CPWL 
count specifically required "carrying" operable, 
unlicensed pistol which burglary did not. 
D.C.Code 1981, §§ 22-1801(a), 22-3202, 
22-3204(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law <£=* 30 

Simultaneous violation of statute defining 
crime of possession of a firearm during a dan- 
gerous crime and statute enhancing penalty for 
committing certain underlying offenses while 
armed with or having readily available a dan- 
gerous weapon does not constitute a single of- 
fense for double jeopardy purposes, and result- 
ing convictions do not merge; second statute 
requires proof that perpetrator exercise a de- 
gree of dominion and control not required for 
conviction under first statute; also, first statute 
requires proof that instrument possessed was 
either a firearm or an imitation firearm, while 
second statute proscribes any instrument found 
to be a dangerous weapon, which can include 
but is not limited to firearms and their imita- 
tions; thus, each provision requires proof of a 
fact not required under the other. D.C.Code 
1981, §§ 22-3202, 22-3204(b). Thomas v. U.S., 
1992, 602 A.2d 647. Double Jeopardy <&* 140 

Defendant's conviction for armed robbery did 
not merge into his conviction for felony-murder. 
D.C.C.E. §§ 22-2401, 22-3201. Ellis v. U. S., 
1978, 395 A.2d 404, certiorari denied 99 S.Ct. 
2830, 442 U.S. 913, 61 L.Ed.2d 280. Criminal 
Law <&* 30 

9. Instructions 

Definition of dangerous or deadly weapon 
must be included in jury instruction on "while 
armed" component of offense only when object 
or instrument alleged to be a weapon is not one 
of weapons specifically listed in statute permit- 
ting enhanced penalty if offense is committed 
while defendant is armed. D.C.Code 1981, 
§ 22-3202(a). Dade v. U.S., 1995, 663 A.2d 
547. Criminal Law <&> 800(1) 

Any pistol or other firearm was, by statutory 
definition, a dangerous or deadly weapon, and 
jury was not required to find specifically that 
particular pistol was a dangerous or deadly 
weapon to find defendant guilty of kidnapping 
while armed, although defendant alleged that 
weapon was not loaded; therefore, defendant 
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was not entitled to instruction on "while 
armed" component of offense which included 
definition of dangerous or deadly weapon. 
D.C.Code 1981, § 22-3202(a). Dade v. U.S., 
1995, 663 A. 2d 547. Kidnapping ©=1,6 

Jury instruction on statutory definition of pis- 
tol was not required in trial for second-degree 
murder while armed and possession of firearms 
during crime of violence, where neither offense 
required proof that weapon used was pistol. 
D.C.Code 1981, §§ 22-2403, 22-3202, 
22-3204(b). Curington v. U.S., 1993, 621 A.2d 
819. Criminal Law «3=» 800(1) 

Jury instruction on statutory definition of pis- 
tol was not required for jury instruction on 
charge of carrying pistol without license in that 
definition was not element of statutory offense; 
moreover, no rational jury could have failed to 
find that gun admittedly used by defendant was 
pistol based on defendant's own testimony that 
he shot victim with gun, and his taped state- 
ment to police that he believed weapon was a 
".38." D.C.Code 1981, § 22-3204(a). Curing- 
ton v. U.S., 1993, 621 A.2d 819. Criminal Law 
©=> 800(1) 

1 0. Weight and sufficiency of evidence 

Evidence supported finding that gun was a 
"pistol," meaning that it had a barrel less than 
12 inches in length, as charged in indictment 
and defined in jury instructions in prosecution 
for armed robbery; gun used by defendant was 
small enough so that its handle was obscured, it 
could be held in one hand, and someone stand- 
ing only a foot away with arms extended could 
point the gun directly at a victim. D.C.Code 
1981, § 22-3201. Maddox v. U.S., 2000, 745 
A.2d284. Robbery <S=> 24.15(2) 



Defendant's claim that he was on his way to 
police station to surrender machine gun when 
he was arrested was insufficient to establish 
innocent possession of machine gun in his pos- 
session, in view of evidence that defendant has 
been in possession of the weapon for over four 
hours when arrested and had attempted to flee 
when police stopped vehicle in which he was a 
passenger. D.C.Code 1981, §§ 6-2302(10), 
22-3201(c). Turner v. U.S., 1996, 684 A.2d 
313. Weapons @=» 17(4) 

Defendant's own testimony that he shot vic- 
tim and eyewitness' testimony that he saw de- 
fendant shoot victim and victim fall to ground 
after bullet went through his head was sufficient 
to sustain defendant's convictions for second- 
degree murder while armed, possession of fire- 
arm during crime of violence, and carrying pis- 
tol without license, though neither gun nor bul- 
let was recovered. D.C.Code 1981, §§ 22-2403, 
22-3202, 22-3204(b). Curington v. U.S., 1993, 
621 A.2d 819. Homicide <£=> 234(10); Weapons 
«s=»17(4) 

Evidence in prosecution for possession of pro- 
hibited weapon was sufficient to permit jury to 
find that sawed-off shotgun allegedly possessed 
by defendant was "operable." D.C.Code 1981, 
§§ 22-3201, 22-32 14(a), 22-32 15a. Washing- 
ton v. U.S., 1985, 498 A.2d 247. Weapons <£=> 
17(4) 

Circumstantial evidence may support finding 
of "operability" of shotgun for purposes of stat- 
ute prohibiting possession of shotgun with bar- 
rel less than 20 inches long. D.C.Code 1981, 
§§ 22-3201, 22-32 14(a). Washington v. U.S., 
1 985, 498 A.2d 247. Weapons <£=> 1 7(4) 



§ 22-4502. Additional penalty for committing crime when armed. 

(a) Any person who commits a crime of violence, or a dangerous crime in the 
District of Columbia when armed with or having readily available any pistol or 
other firearm (or imitation thereof) or other dangerous or deadly weapon 
(including a sawed-off shotgun, shotgun, machine gun, rifle, dirk, bowie knife, 
butcher knife, switchblade knife, razor, blackjack, billy, or metallic or other 
false knuckles): 

(1) May, if such person is convicted for the first time of having so 
committed a crime of violence, or a dangerous crime in the District of 
Columbia, be sentenced, in addition to the penalty provided for such crime, 
to a period of imprisonment which may be up to life imprisonment and shall, 
if convicted of such offenses while armed with any pistol or firearm, be 
imprisoned for a mandatory-minimum term of not less than 5 years; and 

(2) Shall, if such person is convicted more than once of having so commit- 
ted a crime of violence, or a dangerous crime in the District of Columbia, be 
sentenced, in addition to the penalty provided for such crime, to a minimum 
period of imprisonment of not less than 5 years and a maximum period of 
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imprisonment which may not be less than 3 times the minimum sentence 
imposed and which may be up to life imprisonment and shall, if convicted of 
such second offense while armed with any pistol or firearm, be imprisoned 
for a mandatory-minimum term of not less than 10 years. 

(b) Where the maximum sentence imposed under this section is life impris- 
onment, the minimum sentence imposed under subsection (a) of this section 
may not exceed 15 years imprisonment. 

(c) Any person sentenced pursuant to paragraph (1) or (2) of subsection (a) 
above for a conviction of a crime of violence while armed with any pistol or 
firearm, shall serve a mandatory-minimum term of 5 years, if sentenced 
pursuant to paragraph (1) of subsection (a) of this section, or 10 years, if 
sentenced pursuant to paragraph (2) of subsection (a) of this section, and such 
person shall not be released on parole, granted probation, or granted suspen- 
sion of sentence, prior to serving such mandatory-minimum sentence. 

(d) Except as provided in subsection (c) of this section, any person sentenced 
under subsection (a) (2) of this section may be released on parole in accordance 
with Chapter 4 of Title 24, at any time after having served the minimum 
sentence imposed under that subsection. 

(e)(1) Subchapter I of Chapter 9 of Title 24 shall not apply with respect to 

any person sentenced under paragraph (2) of subsection (a) of this section. 

(2) The execution or imposition of any term of imprisonment imposed 

under paragraph (2) of subsection (a) of this section may not be suspended 

and probation may not be granted. 

(f) Nothing contained in this section shall be construed as reducing any 
sentence otherwise imposed or authorized to be imposed. 

(g) No conviction with respect to which a person has been pardoned on the 
ground of innocence shall be taken into account in applying this section. 

(July 8, 1932, 47 Stat. 560, ch. 465, § 2; Dec. 27, 1967, 81 Stat. 737, Pub. L. 90-226, 
title VI, § 605; July 29, 1970, 84 Stat. 600, Publ. L. 91-358, title II, § 205; Mar. 9, 
1983, D.C. Law 4-166, §§ 3-7, 30 DCR 1082; Dec. 7, 1985, D.C. Law 6-69, § 9, 32 DCR 
4587; July 28, 1989, D.C. Law 8-19, § 3(b), 36 DCR 2844; May 8, 1990, D.C. Law 
8-120, § 3(b), 37 DCR 24; May 21, 1994, D.C. Law 10-119, § 15(a), 41 DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications ment sine die on January 6, 1983. Prior to its 
1981 Ed., § 22-3202. publication in the D.C. Register on March 9, 
1973 Ed. § 22-3202. 1983, emergency legislation delayed the imple- 
mentation of Law 4-166. This emergency legis- 
Legislative History of Laws lation, Act 5-10, provided that the provisions of 
Law 4-166, the "District of Columbia Manda- this initiative shall not be applied to any person 
tory-Minimum Sentences Initiative of 1981," until June 7, 1983, the expiration of the District 
was submitted to the electors of the District of of Columbia Mandatory-Minimum Sentences 
Columbia on September 14, 1982, as Initiative Initiative of 1981 Delayed Effectiveness Amend- 
No. 9. The results of the voting, certified by the merits Emergency Act of 1983. 
Board of Elections and Ethics on October 12, Law 6-69, the "Youth Rehabilitation Amend- 
1982, were 84,012 for the Initiative and 32,333 ment Act of 1985," was introduced in Council 
against the Initiative. It was transmitted to and assigned Bill No. 6-47, which was referred 
Congress for review on October 21, 1982 and to the Committee on the Judiciary. The bill was 
resubmitted due to the Congressional adjourn- adopted on first and second readings on June 
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25, 1985 and July 9, 1985, respectively. Signed 
by the Mayor on July 29, 1985, it was assigned 
Act No. 6-72 and transmitted to both Houses of 
Congress for its review. 

For legislative history of D.C. Law 8-19, see 
Historical and Statutory Notes following 
§ 22-4501. 

For legislative history of D.C. Law 8-120, see 
Historical and Statutory Notes following 
§ 22-4501. 



Law 10-119, the "Anti-Gender Discriminatory 
Language Criminal Offenses Amendment Act of 
1994," was introduced in Council and assigned 
Bill No. 10-332, which was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Febru- 
ary 1, 1994, and March 1, 1994, respectively. 
Signed by the Mayor on March 17, 1994, it was 
assigned Act No. 10-209 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-119 became effective on May 21, 1994. 



Cross References 

Eligibility for geriatric or medical parole, convictions under this section, see § 24-467. 
Institutional and educational good time credit eligibility, minimum sentences under this section, see 

§ 24-221.06. 
Minimum sentences, conviction under this section, see § 24-403. 
Sentencing, supervised release, and good time credit for conviction of felonies under this section 

committed on or after August 5, 2000, see § 24-403.01. 

Section References 

This section is referred to in §§ 22-4513, 24-221.06, 24-403, and 24-467. 
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proof 70 
Robbery offenses, weight and sufficiency of evi- 
dence 96 
Scope of review 1 08 
Searches and seizures 19 
Self-defense, admissibility of evidence 66 
Self-defense, instructions 80 
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1. Validity 

Statute withholding benefits of Youth Correc- 
tions Act from those twice convicted of armed 
crimes of violence is not unreasonable and did 
not deny youth twice convicted of crimes of 
violence equal protection of laws. D.C.C.E. 
§ 22-3202. U. S. v. Thomas, C.A.D.C.1973, 485 
F.2d 1012, 158 U.S.App.D.C. 233. Constitu- 
tional Law <S^> 2503(1); Infants €=> 69(2) 

2. Construction with other laws 

Prosecution of a defendant under both the 
federal bank (savings and loan) robbery statute 
and the local armed robbery statute of the Dis- 
trict of Columbia is not a denial of equal protec- 
tion; a defendant is subject to only a single trial 
in the District and there are no possible adverse 
consequences due to being found guilty under 
both federal and District of Columbia law, since 
he can ultimately be sentenced under only one 
statutory scheme. 18 U.S.C.A. § 2113(a); 



131 



§ 22-4502 

Note 2 

D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Shep- 
ard, C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App. 
D.C. 353. Constitutional Law <^> 250.1(1) 

If anything, the federal mail robbery statute 
contemplates a single conviction, not multiple 
convictions, when the first tier of mail robbery 
is aggravated by the use of a deadly weapon. 
18 U.S.C.A. § 2114; D.C.C.E. §§ 22-2901, 
22-3202. U. S. v. Knight, C.A.D.C.1974, 509 
F.2d 354, 166 U.S.App.D.C. 21. Postal Service 
<^ 45 

The federal mail robbery statute and the Dis- 
trict of Columbia robbery and crime of violence 
statutes are applicable throughout District of 
Columbia. 18 U.S.C.A. § 2114; D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Spears, C.A.D.C. 
1971, 449 F.2d 946, 145 U.S.App.D.C. 284. 
District Of Columbia <&* 4; Postal Service ®=> 45 

Statute under which mandatory minimum 
sentence increases according to defendant's 
prior drug convictions did not irreconcilably 
conflict with statute prohibiting increasing de- 
fendant's punishment based on convictions not 
included in United States Attorney's pretrial in- 
formation and, thus, there was no implied re- 
peal of statute prohibiting increased punish- 
ment. D.C.Code 1981, §§23-111, 
33-541(c)(i)(A-l). Lucas v. U.S., 1992, 602 
A. 2d 1107. Statutes^ 165 

3. Purposes and legislative intent 

District of Columbia's robbery statute was 
unambiguously designed to protect persons. 
D.C.Code 1981, §§ 22-501, 22-2901, 22-3202. 
Davis v. U.S., 1985, 498 A.2d 242. Robbery <&=> 
1 

4. Nature and elements of offenses — Danger- 

ous or deadly weapon 

Hot clothes iron was "dangerous weapon" 
needed to support conviction for armed rape 
where victim testified that defendant's use of 
hot iron resulted in serious burns to victim's 
chest and abdomen. D.C.Code 1981, 
§ 22-3202(a). Johnson v. U.S., 1992, 613 A.2d 
888. .Rape® 3 ' 1 

In determining whether object used during 
assault was a "dangerous weapon" court may 
look to use to which object was put during 
assault, and injury inflicted is another impor- 
tant, and often decisive, factor in establishing 
dangerousness. D.C.Code 1981, § 22-3202(a). 
Arthur v. U.S., 1992, 602 A.2d 174, 19 A.L.R.Sth 
1059. Assault And Battery ©=> 56 

Automobile operated with gross negligence is 
not a "dangerous weapon" as required to sup- 
port conviction for involuntary manslaughter 
while armed. D.C.Code 1981, § 22-3202(a). 
Reed v. U.S., 1990, 584 A. 2d 585. Automobiles 
e^344 

Stationary bathroom fixtures were not "dan- 
gerous weapons" with which defendant could 
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be armed within meaning of mayhem while 
armed and malicious disfigurement while 
armed statutes; attached sink, toilet, and bath- 
tub against which defendant alleged hurled his 
wife were preexisting part of surroundings in 
which defendant found himself while perpetrat- 
ing assault and not something which defendant 
could possess or with which he could arm him- 
self. D.C.Code 1981, §§ 22-502, 22-506, 
22-3202. Edwards v. U.S., 1990, 583 A.2d 661, 
8 A.L.R.5th 1006. Assault And Battery <3^ 56; 
Mayhem 0=> 1 

Inoperable air pistol did not constitute "dan- 
gerous weapon," within meaning of statute pro- 
hibiting the carrying of "dangerous weapon," 
where pistol was not inherently dangerous due 
to its inoperability, and defendant did not use it 
in manner which rendered it so. D.C.Code 
1981, § 22-3204. Strong v. U.S., 1990, 581 
A.2d 383. Weapons e^ 8 

Pencil is capable of causing bodily harm and 
thus may in some circumstances be "dangerous 
weapon." D.C.Code 1981, §§ 22-502, 22-506, 
22-3202, 22-3202(a). Wynn v. U.S., 1988, 538 
A.2d 1139. Assault And Battery <^ 56 

In determining whether weapon is dangerous 
weapon, best evidence of dangerous character is 
injury actually inflicted by weapon. D.C.Code 
198l", §§ 22-502, 22-506,' 22-3202, 22-3202(a). 
Wynn v. U.S., 1988, 538 A.2d 1139. Assault 
And Battery <£= 56 

Under statute providing for punishment of 
one who commits crime of violence while 
"armed with or having readily available any 
pistol or firearm (or imitation thereof) or other 
dangerous or deadly weapon," an "imitation" 
or blank pistol is to be considered a "dangerous 
or deadly weapon." D.C.C.E. §§ 22-2901, 
22-3202. Meredith v. U. S., 1975, 343 A.2d 
317. Weapons ®= 4 

5. Crimes of violence, nature and ele- 
ments of offenses 

Offense of assault of police officer with dan- 
gerous weapon could be predicate offense for 
conviction of possession of firearm while com- 
mitting crime of violence even though assault 
on police officer with dangerous weapon was 
not specifically listed as crime of violence. 
D.C.Code 1981, §§ 22-3201(0, 22-3204(b). 
Parks v. U.S., 1993, 627 A.2d 1. Weapons ®=> 4 

When interpreting statutory provision estab- 
lishing as entirely separate offense use of fire- 
arm while committing crime of violence, it is 
reasonable to conclude that section is violated if 
crime committed encompasses crime of vio- 
lence as defined, whether or not defendant is 
convicted of that precise crime. Parks v. U.S., 
1 993, 627 A.2d 1 . Weapons &* 4 
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6. Drug offenses, nature and elements of 

offenses 

Operable pistol in dresser drawer, just a few 
feet away from both defendants as they jointly 
engaged in series of drug transactions, met defi- 
nition of "readily available" for purposes of 
offenses of distribution of cocaine while armed 
and possession of cocaine while armed with 
intent to distribute it. D.C.Code 1981, 
§ 22-3202. Guishard v. U.S., 1995, 669 A.2d 
1306. Drugs And Narcotics ©=> 63, 69 

For purposes of offenses of distribution of 
cocaine while armed and possession of cocaine 
while armed with intent to distribute it, term 
"readily available" includes operable pistol ly- 
ing on top of television set within defendant's 
immediate reach. D.C.Code 1981, § 22-3202. 
Guishard v. U.S., 1995, 669 A.2d 1306. Drugs 
And Narcotics <3=> 63, 69 

7. Robbery offenses, nature and elements 

of offenses 

Where defendants approached victim and po- 
sitioned themselves on either side of him and 
one said, "Let me have it," while one stuck a 
pistol against victim's ribs, and where victim 
attempted to toss envelope containing money to 
a stranger and one of the defendants immedi- 
ately picked up the envelope and ran, joined by 
the other defendant, defendant's act of picking 
up the envelope, if it did not constitute a taking 
from the "person" of the victim, at least consti- 
tuted taking from victim's "immediate actual 
possession" within robbery statute. D.C.C.E. 
§§ 22-2901, 22-3202, U. S. v. Dixon, C.A.D.C. 
1972, 469 F.2d 940, 152 U.S.App.D.C. 200. 
Robbery <3=> 11 

8. Kidnapping offenses, nature and ele- 
ments of offenses 

To prove kidnapping while armed, prosecu- 
tion only had to prove defendant expected to 
gain some kind of benefit by his actions; prose- 
cution did not have to establish defendant 
sought revenge, which was only one of many 
possible motives for kidnapping D.C.Code 
1981, §§ 22-2101, 22-3202. Dade v. U.S., 
1 995, 663 A.2d 547. Kidnapping <3=> 1 

Any pistol or other firearm was, by statutory 
definition, a dangerous or deadly weapon, and 
jury was not required to find specifically that 
particular pistol was a dangerous or deadly 
weapon to find defendant guilty of kidnapping 
while armed, although defendant alleged that 
weapon was not loaded; therefore, defendant 
was not entitled to instruction on "while 
armed" component of offense which included 
definition of dangerous or deadly weapon. 
D.C.Code 1981, § 22-3202(a). Dade v. U.S., 
1995, 663 A.2d 547. Kidnapping <3=> \, 6 

Involuntary nature of seizure and detention is 
essence of crime of kidnapping. D.C.Code 
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1973, §§ 22-2101, 22-3202. Head v. U.S., 
1982, 451 A. 2d 615, denial of post-conviction 
relief remanded 626 A. 2d 1382, certiorari de- 
nied 115 S.Ct. 156, 513 U.S. 854, 130 L.Ed.2d 
95. Kidnapping <3=> I 

A separate conviction for kidnapping can be 
sustained when movement places victim in 
greater danger or makes it more likely that 
perpetrator will succeed in underlying crime 
and will not be apprehended. D.C.C.E. 
§§ 22-2101, 22-3202. Beck v. U. S., 1979, 402 
A. 2d 418. Kidnapping <3=> 1 

Action of defendant in forcing complainant 
into house at knifepoint for purpose of rape or 
robbery not only made it easier for defendant to 
commit offenses, but also subjected complain- 
ant to greater danger and was such as to consti- 
tute crime of armed kidnapping despite claim 
that movement of complainant was merely inci- 
dental to rape or robbery. D.C.C.E. 
§§ 22-2101, 22-3202. Beck v. U. S., 1979, 402 
A. 2d 418. Kidnapping <S> 1 

The forcible detention and carrying away of 
victim, during which he was transported, via 
automobile, for 25 blocks and which began be- 
fore and continued after he was forced to yield 
his money and other valuables, was not a deten- 
tion approximately coextensive with or a neces- 
sary incident to the armed robbery offense, and, 
thus, there had been a separate kidnapping of- 
fense of which defendant could be convicted in 
addition to her conviction of armed robbery. 
D.C.C.E. §§ 22-2101, 22-2901, 22-3202. Sin- 
clair v. U.S., 1978, 388 A.2d 1201, certiorari 
denied 99 S.Ct. 1026, 439 U.S. 1118, 59 
L.Ed. 2d 77. Kidnapping <3=> 1 

9. Assault offenses, nature and elements 

of offenses 

Defendant could be convicted of assault on 
police officer with dangerous weapon based on 
theory of intent to frighten, even if officer was 
not aware that defendant was reaching for his 
pistol and bringing it up, where evidence that 
defendant did reach for pistol was reliable and 
it was reasonable for a juror to find that defen- 
dant had necessary intent either to injure or 
create apprehension of fear in officer; it was 
not necessary that officer actually experience 
apprehension or fear. Parks v. U.S., 1993, 627 
A. 2d 1 . Assault And Battery <2=> 56 

10. Sexual assault offenses, nature and 

elements of offenses 

In prosecutions for assault with intent to com- 
mit rape while armed, the assault with danger- 
ous weapon need not occur simultaneously with 
events from which jury could reasonably infer 
specific intent to rape. D.C.Code 1981, 
§§ 22-501, 22-3202. Glascoe v. U.S., 1986, 
514 A.2d 455. Rape ^ 16(1) 
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— Homicide offenses, nature and ele- 
ments of offenses 

Essential elements of felony-murder while 
armed are that defendant, while perpetrating or 
attempting to perpetrate a specified felony while 
armed, inflicted injury on victim from which he 
died; requirement of underlying felony operates 
as mechanism by which jury can infer state of 
mind required for first-degree murder. 
D.C.Code 1973, §§ 22-2401, 22-3202. Head v. 
U.S., 1982, 451 A. 2d 615, denial of post-convic- 
tion relief remanded 626 A. 2d 1382, certiorari 
denied 115 S.Ct. 156, 513 U.S. 854, 130 
L.Ed.2d95. Homicide @=> 18(1) 

12. Mayhem, nature and elements of of- 
fenses 

Elements of mayhem while armed are act 
causing permanent injury to another, general 
intent to do injurious act, willful and malicious 
commission of act and being armed with or 
having readily available dangerous weapon. 
D.C.Code 1981, § 22-3202. Wynn v. U.S., 
1988, 538 A.2d 1139. Mayhem ©^ 1 

13. Jurisdiction 

Even if joinder of D.C.Code offense of robbery 
with charges of possession of unregistered fire- 
arm, possession of firearm not identified by 
serial number, assault with intent to commit 
rape while armed and assault with a dangerous 
weapon was proper under rule pertaining to 
joinder of defendants, district court divested 
itself of jurisdiction over the robbery count 
when it granted defendants' pretrial motion to 
sever the robbery charge in order to avoid the 
possibly prejudicial atmosphere of a single trial. 
26 U.S.C.A. (I.R.C.1954) § 5861(d, i); D.C.C.E. 
§§ 22-501, 22-502, 22-2901, 22-3202; Fed. 
Rules Crim.Proc. rules 8, 8(b), 14, 18 U.S.C.A.; 
18 U.S.C.A. § 5010(b). U. S. v. Jackson, 
C.A.D.C.1977, 562 F.2d 789, 183 U.S.App.D.C. 
270. Criminal Law <£=> 102, 618 

Armed kidnapping charges brought against 
prisoner in District of Columbia jail as result of 
riot and attempted escape were properly tried 
by federal court in the District of Columbia, as 
were charges of conspiracy and attempted es- 
cape from federal custody arising out of the 
same incident, so that District of Columbia stat- 
ute providing minimum sentence for certain 
second offenders was properly applied. 
D.C.C.E. §§ 11-502(3), 22-3202; 18 U.S.C.A. 
§§ 371, 751(a). U. S. v. Bridgeman, C.A.D.C. 
1975, 523 F.2d 1099, 173 U.S.App.D.C. 150, 
certiorari denied 96 S.Ct. 1743, 425 U.S. 961, 
48 L.Ed.2d 206, certiorari denied 96 S.Ct. 1744, 
425 U.S. 961, 48 L.Ed.2d 206. Criminal Law 
<^97(4) 

Where District of Columbia superior court 
judge dismissed juvenile's petition for habeas 
corpus without prejudice to its being filed in the 
United States district court for the District of 



Columbia, the respondent was federal officer, 
petitioner was charged with federal offense as 
well as with violations of District of Columbia 
law and petitioner was challenging the condi- 
tions of his confinement, federal court had juris- 
diction to consider the petition. D.C.C.E. 
§§ 16-1901, 16-2301, 16-2301(3) (A), 22-502, 
22-2901, 22-3202, 23-1 10(d); 18 U.S.C.A. 
§ 2114; 28 U.S.C.A. §§ 2241(c) (1, 3), 2254(b, 
c); U.S.C.A.Const. art. 1, § 9, cl. 2; Amend 8. 
Bland v. Rodgers, 1971, 332 F.Supp. 989. Ha- 
beas Corpus ©=> 62 LI 

In view of defendant's concession that he 
approached complainant in his car within dis- 
trict, rode with complainant into Maryland and 
returned with him to district, and in view of fact 
that defendant was overheard by officer threat- 
ening complainant with injury if he did not 
remain silent while they were all at intersection 
concededly within district line, trial court did 
not lack jurisdiction of offenses of armed rob- 
bery, assault with dangerous weapon and may- 
hem and malicious disfigurement. D.C.C.E. 
§§ ll-923(b)(l), 22-502,^ 22-506, 22-2901, 
22-3202; D.C.C.E. SCR, Criminal Rule 
12(b)(2). Adair v. U. S., 1978, 391 A.2d 288. 
Criminal Law <£=> 97(.5) 

14. Juvenile offenders, generally 

Defendant did not waive his right to appeal 
determination of government to charge him as 
an adult, even though he pleaded guilty to an 
adult charge, where he informed trial court of 
his concerns about propriety of the charge be- 
fore jeopardy attached, judgment was not en- 
tered, there was no attempt to deceive, and he 
pled after he had been assured by prosecutor 
and defense counsel that any challenge based 
on his status as a child could be raised at a later 
date. D.C.Code 1981, §§ 16-2301(3)(A), 
16-2302, 22-501, 22-3202. Logan v. U.S., 
1984, 483 A.2d 664. Infants ^ 68.8 

Since appellant, who had been found guilty of 
attempted robbery while armed after a delin- 
quency petition was filed against him, had be- 
come 1 8 years of age, so that he was no longer 
subject to jurisdiction of family division, and 
more than four years had passed since holding 
of suppression hearing, case would be remand- 
ed to trial court for additional findings, without 
prejudice to dismissal of original delinquency 
petition. D.C.Code 1973, §§16-2301(3), 
17-306, 22-2902 to 22-3202. Matter of C. P., 
1981, 439 A.2d 460. Infants ^ 254 

15. Different offenses in same transaction 

Even though defendant was actually sen- 
tenced to aggregate maximum of 12 years in 
prison, eight years less than he could have re- 
ceived for entry with intent to commit robbery 
under Federal Bank Robbery Act, and 13 years 
less than Act's aggravated robbery penalty, 
where defendant was convicted of entering fed- 
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erally insured bank with intent to commit rob- 
bery under Federal Bank Robbery Act and of 
local offense of assault for convictions stem- 
ming from a single course of criminal conduct, 
it was error to fragment the robbery and ven- 
ture outside federal scheme, and therefore, con- 
viction and sentencing of defendant for assault 
with dangerous weapon was invalid. 18 
U.S.C.A. § 2113; D.C.Code 1973, § 22-502. U. 
S. v. Leek, C.A.D.C. 1981, 665 F.2d 383, 214 
U.S.App.D.C. 227. Criminal Law <$=> 29(1 1) 

Fragmentation of single course of conduct to 
enable use of local statute to multiply convic- 
tions and enhance punishment is impermissible. 
U. S. v. Leek, C.A.D.C1981, 665 F.2d 383, 214 
U.S.App.D.C. 227. Criminal Law e=> 29(1) 

Where, during course of robbery of market, 
defendant robbed the property of the store own- 
ers and robbed a store employee of his own 
property, his wallet, the episode was not a "uni- 
tary transaction" but involved two distinct of- 
fenses. D.C.C.E. §§22-2901, 22-3202. U. S. v. 
Diggs, C.A.D.C.1975, 522 F.2d 1310, 173 
U.S.App.D.C. 95, rehearing denied 535 F.2d 
1299, 175 U.S.App.D.C. 337, certiorari denied 
97 S.Ct. 144, 429 U.S. 852, 50 L.Ed.2d 127. 
Criminal Law <^> 29(11) 

The Government was entitled to charge in the 
same indictment offenses against both federal 
bank robbery statute and District of Columbia 
armed robbery statute for the same bank rob- 
bery; but the defendant could not ultimately be 
sentenced under two statutes proscribing essen- 
tially the same offense. 18 U.S.C.A. § 2113(a); 
D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Diggs, 
C.A.D.C.1975, 522 F.2d 1310, 173 U.S.App.D.C. 
95, rehearing denied 535 F.2d 1299, 175 
U.S.App.D.C. 337, certiorari denied 97 S.Ct. 
144, 429 U.S. 852, 50 L.Ed.2d 127. Criminal 
Law <3=> 29(1 1); Indictment And Information @=> 
129(1) 

The federal savings and loan robbery statute 
does not preclude a prosecution under District 
of Columbia law for the robbery of an institu- 
tion falling within the jurisdiction of the federal 
statute. 18 U.S.C.A. §§21 13(a), 3231; D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Shepard, 
C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App.D.C. 
353. Criminal Law <£=> 29(4) 

In the absence of any contrary expression of 
congressional intent, it cannot be implied that 
Congress chose to allow dual prosecutions of 
bank or savings and loan robberies throughout 
the rest of the United States but prohibited the 
Government from ever electing to prosecute un- 
der local rather than federal law when the bank 
or savings and loan association is located in the 
District of Columbia. 18 U.S.C.A. § 2113(a); 
D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Shep- 
ard, C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App. 
D.C. 353. Criminal Law @=> 29(4) 

1 



§ 22-4502 

Note 15 

Assault with dangerous weapon upon motel 
clerk was lesser included offense of armed rob- 
bery of same person, and conviction of former 
could not stand as conviction for another of- 
fense. D.C.C.E. §§ 22-502, 22-2901, 22-3202. 
U. S. v. Lee, C.A.D.C.1974, 509 F.2d 400, 166 
U.S.App.D.C. 67, certiorari denied 95 S.Ct. 
1451, 420 U.S. 1006, 43 L.Ed.2d 765. Criminal 
Law <&=> 29(15) 

Although a violation of the District of Colum- 
bia armed robbery statutes and a violation of 
the federal mail robbery statute required differ- 
ent elements of proof, and although, in the 
instant case, concurrent sentences were im- 
posed, the conviction of defendants on both 
charges, arising from a single transaction, was 
improper, necessitating remand to the trial 
court with instructions to vacate the judgment 
on one of the counts and to resentence on the 
other count. 18 U.S.C.A. § 2114; D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Knight, C.A.D.C. 
1974, 509 F.2d 354, 166 U.S.App.D.C. 21. 
Criminal Law <&=> 29(4) 

Assault with dangerous weapon was lesser 
included offense in armed robbery offense, and 
additional convictions for assault with danger- 
ous weapon would accordingly be vacated 
where defendant had been convicted on three 
armed robbery counts. D.C.C.E. §§ 22-502, 
22-2901, 22-3202. U. S. v. Kearney, C.A.D.C. 
1974, 498 F.2d 61, 162 U.S.App.D.C. 110. 
Criminal Law <&=> 29(1 1); Indictment And Infor- 
mation <£=> 191(9) 

Inasmuch as assault with a dangerous weap- 
on is included in armed robbery, and defendant 
was convicted of both offenses, judgments and 
sentences for assault with a dangerous weapon 
were required to be vacated. U. S. v. Anderson, 
C.A.D.C.1974, 490 F.2d 785, 160 U.S.App.D.C. 
217. Criminal Law ©=> 29(11) 

Assault with dangerous weapon was lesser 
included offense of armed robbery; thus, defen- 
dants could not be convicted of both three 
counts of armed robbery and three counts of 
assault with a deadly weapon and convictions of 
assault would be reversed. D.C.C.E. §§ 22-502, 
22-2901, 22-3202. U. S. v. McKinley, C.A.D.C. 
1973, 485 F.2d 1059, 158 U.S.App.D.C. 280. 
Criminal Law ©=> 29(11) 

Where robbery constituted a unitary transac- 
tion, defendant could not properly be convicted 
and sentenced on two robbery counts. 18 
U.S.C.A. § 2113(a); 28 U.S.C.A. § 292(c); 
D.C.C.E. §§ 22-502, 22-2901 , 22-3202. U. S. v. 
Hopkins, C.A.D.C. 1972, 464 F.2d 816, 150 
U.S.App.D.C. 307. Criminal Law ©=> 29(1 1) 

Defendant could not be convicted of both 
armed first-degree felony murder and armed 
first-degree premeditated murder of same vic- 
tim. D.C.Code 1981, §§ 22-2401, 22-3202. 
Lane v. U.S., 1999, 737 A.2d 541. Criminal 
Law <&=> 29(14) 

35 
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Defendant could not be convicted of both 
second-degree murder as aider and abettor and 
second -degree murder under conspiracy theory 
where there was only one victim. D.C.Code 
198.1, §§ 22-2403, 22-3202. Lyons v. U.S., 
1996, 683 A.2d 1080. Criminal Law <^ 29(14) 

Defendant could not be convicted of both 
first-degree murder while armed and second- 
degree murder while armed where there was 
only one killing. D.C.Code 1981, §§ 22-2401, 
22-3202. Henderson v. U.S., 1996, 678 A.2d 
20. Criminal Law <&* 29(14) 

Defendant could not be convicted of felony- 
murder in addition to armed premeditated mur- 
der where only one killing was involved and, 
thus, felony-murder conviction would be vacat- 
ed. Mitchell v. U.S., 1993, 629 A.2d 10, certio- 
rari denied 114 S.Ct. 1119, 510 U.S. 1138, 127 
L.Ed.2d 429. Criminal Law <^> 29(14) 

Under statute providing that no person shall 
possess pistol or any other firearm while com- 
mitting crime of violence or dangerous crime, 
where defendant's convictions for assault with 
dangerous weapon and attempted armed rob- 
bery merge to become one "crime of violence or 
dangerous crime," there can be only one associ- 
ated offense of possession of firearm during 
crime of violence. D.C.Code 1981, §§ 22-502, 
22-2901, 22-3204(b). Morris v. U.S., 1993, 622 
A. 2d .1 1 16, certiorari denied 114 S.Ct. 270, 510 
U.S. 899, 126 L.Ed.2d 221. Criminal Law &=> 
29(15) 

When two statutes allow different penalties 
for same act, prosecutor has discretion in se- 
lecting which of two statutes to apply, so long as 
selection does not discriminate against any class 
of defendants. Caldwell v. U.S., 1991, 595 A.2d 
961. Criminal Law <S» 29(3) 

Defendant could be convicted of two separate 
counts of robbery where defendant pointed pis- 
tol at two women while accomplices removed 
cash from cash boxes on counter of store, even 
though property was not taken from person of 
either woman, where separate acts of violence 
were required to prevent women from retaining 
control of property for which they were respon- 
sible. D.C.Code * 1981, §§ 22-501, 22-2901, 
22-3202. Davis v. U.S., 1985, 498 A.2d 242. 
Criminal Law <^ 29(11) 

Where complainant was initially accosted and 
robbed on well-lighted street in front of her 
home and she was taken over 200 yards to 
darkened secluded spot and spent approximate- 
ly one hour with defendant, asportation was not 
integral part of rape, and defendant could be 
convicted both for kidnapping and for rape, as 
well as robbery. D.C.Code 1981, §§ 22-2101, 
22-2801, 22-2901, 22-3202. Boyd v. U.S., 
1984, 473 A.2d 828. Criminal Law <$= 29(13) 

Convictions of both attempted robbery while 
armed and of assault with a dangerous weapon, 
arising out of same incident, were proper in 



CRIMINAL OFFENSES AND PENALTIES 



view of fact that each offense clearly required 
proof of a fact that other did not because of- 
fenses were directed against different victims. 
D.C.Code 1981, §§ 22-502, 22-2402, 22-3202. 
Adams v. U.S., 1983, 466 A.2d 439. Criminal 
Law<3=> 29(11) 

Offense of assault with a deadly weapon must 
be set aside as a lesser included offense of 
armed robbery only when conviction for armed 
robbery arose out of same act of defendant. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202. Davis 
v. U. S., 1976, 367 A.2d 1254, certiorari denied 
98 S.Ct. 154, 434 U.S. 847, 54 L.Ed.2d 114. 
Criminal Law <^> 29(11) 

Conviction of assault with a deadly weapon 
would not be set aside as a lesser included 
offense of armed robbery, where jury's convic- 
tion of assault with a deadly weapon of necessi- 
ty included finding that assault occurred after 
conclusion of all earlier crimes, including 
armed robbery. D.C.C.E. §§ 22-502, 22-2901, 
22-3202. Davis v. U. S., 1976, 367 A.2d 1254, 
certiorari denied 98 S.Ct. 154, 434 U.S. 847, 54 
L.Ed.2d 114. Criminal Law &=> 29(1 1) 

Incident in which robbers took money in cash 
register from sales clerk and took money orders 
and food stamps from sales clerk's purse in- 
volved separate transactions on which convic- 
tion of two counts of armed robbery could be 
based. D.C.C.E. §§ 22-2901, 22-3202. Jones 
v. U. S., 1976, 362 A.2d 718. Criminal Law <^ 
29(11) 

Where, in course of armed robbery, shotgun 
was pointed at two distinct individuals at differ- 
ent times, there was no error in entering sepa- 
rate judgments of conviction of armed robbery 
and assault with dangerous weapon. D.C.C.E. 
§§ 22-502, 22-2901, 22-3202. Borrero v. U. S. ; 
1975, 332 A.2d 363. Criminal Law <^> 29(11) 

It was improper to convict defendant both for 
assault with a dangerous weapon and armed 
robbery where the assault was a necessary part 
of the evidence needed to support the count of 
armed robbery. D.C.C.E. §§ 22-502, 22-2901, 
22-3202. Taylor v. U. S., 1974, 324 A.2d 683. 
Criminal Law <3» 29(11) 

Housebreaking and robbery convictions can 
stand together since robbery and burglary stat- 
utes which codify common law protect distinct 
societal interests. D.C.C.E. §§ 22-1 801 (a), 
22-2901, 22-3202. Dixon v. U. S., 1974, 320 
A.2d318. Criminal Law &* 29(11) 

16. Merger of offenses 

Defendant's convictions under federal law for 
killing of witness with intent to prevent him 
from testifying and retaliation against witness 
did not merge with each other or with convic- 
tion under District of Columbia law for first- 
degree murder while armed, inasmuch as each 
offense contained element not found in others. 
18 U.S.C.A. §§ 1512(a)(1)(A), 1513(a)(1)(B); 
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D.C.Code 1981, §§ 22-240 to 22-3202. U.S. v. 
Wilson, C.A.D.C. 1998, 160 F.3d 732, 333 
U.S.App.D.C. 103, certiorari denied 120 S.Ct. 
81, 145 L.Ed.2d 69. Criminal Law &=> 30 

Convictions of assault with a dangerous 
weapon merged with armed robbery convic- 
tions connected with same robbery of drugstore 
and would thus be set aside. U. S. v. Toy, 
C.A.D.C. 1973, 482 F.2d 741, 157 U.S.App.D.C. 
152. Criminal Law <3=> 30 

Where armed robberies and assaults with a 
dangerous weapon were committed against 
same persons, latter offenses merged into for- 
mer, and convictions on assault charges could 
not stand, though a remand for resentencing 
was not required, where defendant had been 
given separate sentences, and all sentences were 
set to run concurrently. D.C.C.E. §§ 22-502, 
22-2901, 22-3202. U. S. v. Holiday, C.A.D.C. 
1973, 482 F.2d 729, 157 U.S.App.D.C. 140. 
Criminal Law &=> 30, 1181.5(8) 

Where charges of assault with intent to com- 
mit rape while armed and charges of assault 
with a dangerous weapon arose from the same 
act or transaction, the latter charge, requiring 
proof of two of the three elements constituting 
former offense, merged with and became a less- 
er offense to the charge of assault with intent to 
commit rape while armed, barring conviction 
on the lesser offense. D.C.C.E. §§ 22-501, 
22-502, 22-3202. U. S. v. Benn, C.A.D.C. 1972, 
476 F.2d 1127, 155 U.S.App.D.C. 180. Crimi- 
nal Law <$^ 30 

Where evidence in proof of count II which 
charged defendant under District of Columbia 
robbery and crime of violence statutes with rob- 
bing post office custodian of money showed that 
defendant actually consummated the same rob- 
bery he was charged with attempting in count I 
under federal mail robbery statute, defendant 
could not be convicted of both the attempt and 
the completed robber}' since Congress did not 
intend that a statute drawn to proscribe attempt 
should also support a separate conviction for 
completed offense when defendant is charged 
with and convicted of substantially the same 
crime he is charged with attempting. 1 8 
U.S.C.A. § 2114; D.C.C.E. §§ 22-2901, 22-3202. 
U. S. v. Spears, C.A.D.C.1971, 449 F.2d 946, 
145 U.S.App.D.C. 284. Criminal Law ©=> 30 

The part of federal mail robbery statute pro- 
hibiting assault was intended by Congress to 
prohibit certain kinds of attempts to rob and 
cannot support an independent conviction when 
a defendant is charged with and convicted of 
committing, in violation of robbery statute ap- 
plicable in District of Columbia, the same crime 
he is charged with attempting. 18 U.S.C.A, 
§ 21 14; D.C.C.E. §§ 22-2901, 22-3202. U. S. v. 
Spears, C.A.D.C.1971, 449 F.2d 946, 145 
U.S.App.D.C. 284. Criminal Law <^ 30 



§ 22-4502 
Note 16 

Where helper on truck was detained and 
transported against his will to a different loca- 
tion, several miles away from scene where truck 
w r as hijacked, and purpose of detention, to facil- 
itate success of hijacking, was to secure benefit 
to hijackers, two separate and distinct crimes 
were committed, i. e., kidnapping and armed 
robbery of contents of truck, and offenses did 
not merge. D.C.C.E. §§ 22-2101, 22-2901, 
22-3202. U. S. v. Wolford, C.A.D.C.1971, 444 
F.2d 876, 144 U.S.App.D.C. 1. Criminal Law 
<^30 

While evidence supported convictions, kid- 
napping convictions that were rendered under 
alternate theories of intent had to merge. 
D.C.Code 1981, §§ 22-2101,22-3202. Green v. 
U.S., 1998, 718 A.2d 1042, certiorari denied 119 
S.Ct. 1156, 526 U.S. 1011, 143 L.Ed. 2d 222. 
Criminal Law <^=> 30 

Defendant's convictions for armed mayhem 
and assault with intent to kill while armed (AW- 
IKWA) did not merge, even though they arose 
from single shooting. D.C.Code 1981, 
§§ 22-501, 22-506, 22-3202. Green v. U.S., 
1998, 718 A. 2d 1042, certiorari denied 119 S.Ct. 
1156, 526 U.S. 1011, 143 L.Ed.2d 222. Crimi- 
nal Law ©^ 30 

Premeditated murder and three felony mur- 
der convictions had to be reduced to a single 
murder conviction. D.C.Code 1981, 

§§ 22-2401, 22-3202. Green v. U.S., 1998, 718 
A.2d 1042, certiorari denied 119 S.Ct. 1 156, 526 
U.S. 1011, 143 L.Ed. 2d 222. Criminal Law &=> 
30 

Conviction of assault with a dangerous weap- 
on merged with convictions of both mayhem 
while armed and armed robbery relating to 
same victim. Lee v. U.S., 1997, 699 A.2d 373. 
Criminal Law ©^ 30 

Convictions on mayhem while armed and as- 
sault with dangerous weapon merged into one 
offense. D.C.Code 1981, §§ 22-501, 22-506, 
22-3202. Sterling v. U.S., 1997, 691 A.2d 126. 
Criminal Law <^=> 30 

No merger occurred between counts of kid- 
napping while armed and assault with danger- 
ous weapon (ADW) directed against different 
victims, during same criminal incident, or be- 
tween any of these counts and any other count 
involving crimes directed at still other identifi- 
able victims. D.C.Code 1981, §§ 22-502, 
22-2101, 22-3202. Hanna v. U.S., 1995, 666 
A.2d 845. Criminal Law &* 30 

Despite common victim, kidnapping count 
did not merge with armed robbery count, since 
the two crimes had different elements; kidnap- 
ping required proof that victim was seized or 
detained which armed robbery did not, and 
armed robbery required proof that property of 
value was taken, which kidnapping did not. 
D.C.Code 1981, §§ 22-2101, 22-2901, 22-3202. 
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Note 16 

Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law €=> 30 

Two first degree burglary while armed counts 
from same criminal incident merged; since both 
were based on defendants' entry into one apart- 
ment. D.C.Code 1981, §§ 22-1 80 1(a), 22-3202. 
Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law <3=* 30 

First-degree burglary while armed count did 
not merge with kidnapping, armed robbery, or 
assault with dangerous weapon (ADW) counts 
from same criminal incident, since burglary re- 
quired proof of element that other crimes did 
not, and kidnapping, armed robbery and assault 
with dangerous weapon all required proof of 
elements that burglary did not. D.C.Code 1981, 
§§ 22-502, 22-1801(a), 22-2101, 22-2901, 
22-3202. Hanna v. U.S., 1995, 666 A.2d 845. 
Criminal Law <3=> 30 

Possession of firearm during crime of vio- 
lence (PFCV) count did not merge with any 
kidnapping "while armed" count, burglary 
while armed count, armed robbery count, or 
assault with dangerous weapon (ADW) count 
from same criminal incident. D.C.Code 1981, 
§§ 22-502, 22-1801(a), 22-2101, 22-2901, 
22-3202, 22-3204(b). Hanna v. U.S., 1995, 666 
A.2d 845. Criminal Law C^ 30 

Armed robbery count did not merge with as- 
sault with dangerous weapon counts (ADW) 
from same criminal incident, since armed rob- 
bery count concerned different victim from 
identifiable victims of ADW counts. D.C.Code 
1981, §§ 22-502, 22-2901, 22-3202. Hanna v. 
U.S., 1995, 666 A.2d 845. Criminal Law ^ 30 

First-degree burglary while armed count did 
not merge with single carrying pistol without 
license (CPWL) count from same criminal inci- 
dent, since burglary count required proof that 
defendant entered dwelling of another person 
while armed with or "having readily available" 
a weapon which CPWL did not, and CPWL 
count specifically required "carrying" operable, 
unlicensed pistol which burglary did not. 
D.C.Code 1981, §§ 22-1 801(a), 22-3202, 
22-3204(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law <^> 30 

Armed robbery count did not merge with car- 
rying pistol without license (CPWL) count from 
same criminal incident, as each statute required 
proof of element that other did not and each 
provision served distinct societal interest. 
D.C.Code 1981, §§ 22-2901, 22-3202, 
22-3214(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law <&* 30 

First-degree burglary while armed count did 
not merge with single possession of prohibited 
weapon (PPW) count, from same criminal inci- 
dent, since first-degree burglary required entry 
which PPW did not, and PPW required posses- 
sion of specific prohibited weapon which first- 
degree burglary did not. D.C.Code 1981, 
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§§ 22-1 801(a), 22-3202, 22-32 14(a). Hanna v. 
U.S., 1995, 666 A.2d 845. Criminal Law <^ 30 

Armed robbery count did not merge with pos- 
session of prohibited weapon (PPW) count, 
since robbery required proof of taking which 
PPW did not, and PPW required possession of 
specifically prohibited weapon which armed 
robbery did not. D.C.Code 1981, §§ 22-2901, 
22-3202, 22-3214(a). Hanna v. U.S., 1995, 666 
A.2d 845. Criminal Law <^ 30 

Two first-degree burglary while armed 
charges from same criminal incident merged, 
where both were based on defendants' entry 
into one apartment. D.C.Code 1981, 
§§ 22-1 801(a), 22-3202. Hanna v. U.S., 1995, 
666 A. 2d 845. Criminal Law <£=> 30 

First-degree burglary while armed count did 
not merge with armed robbery count or with 
assault with dangerous weapon (ADW) count, 
since each required proof of element the other 
did not. D.C.Code 1981, §§ 22-502, 
22-1801(a), 22-2901, 22-3202. Hanna v. U.S., 
1995, 666 A.2d 845. Criminal Law <S=> 30 

Convictions for second-degree murder while 
armed and armed robbery merged with convic- 
tion for felony murder while armed. D.C.Code 
1981, §§ 22-2401, 22-2403, 22-2901, 22-3202. 
Gresham v. U.S., 1995, 654 A. 2d 871, certiorari 
denied 116 S.Ct. 155, 516 U.S. 854, 133 
L.Ed.2d 99. Criminal Law^ 30 

Conviction for carnal knowledge of a minor 
merged into conviction for rape where the of- 
fenses arose from single sexual assault on a 
single minor victim. D.C.Code 1981, 
§§ 22-2801, 22-3202. Davis v. U.S., 1994, 641 
A. 2d 484, certiorari denied 115 S.Ct. 1384, 514 
U.S. 1028, 131 L.Ed.2d 237. Criminal Law <&* 
30 

Conviction for possession of firearm during 
crime of violence did not merge with predicate 
convictions for armed robbery, burglary while 
armed, and assault with intent to commit rob- 
bery while armed. D.C.Code 1981, 
§ 22-3204(b). Poole v. U.S., 1993, 630 A.2d 
1109, certiorari denied 115 S.Ct 160, 513 U.S. 
855, 130 L.Ed.2d 98, certiorari denied 115 S.Ct. 
166, 513 U.S. 858, 130 L.Ed. 2d 103. Criminal 
Law €=5 30 

Offenses of attempted armed robbery and as- 
sault with dangerous weapon merged; both 
were committed against same victim and 
achieved by same action of placing gun against 
victim's stomach and demanding his money. 
D.C.Code 1981, §§ 22-502, 22-2901. Morris v. 
U.S., 1993, 622 A.2d 1116, certiorari denied 114 
S.Ct. 270, 510 U.S. 899, 126 L.Ed.2d 221. 
Criminal Law <^> 30 

Once defendant's conviction for assault with 
dangerous weapon merged with conviction for 
attempted armed robbery, his related convic- 
tions for possession of firearm during crime of 
violence or dangerous offense also merged, as 
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they concerned violations of same statute by 
same actions of placing gun against victim's 
stomach and demanding his money, and there 
was no indication of legislative intent to allow 
multiple sentences in such circumstances. 
D.C.Code 1981, §§ 22-502, 22-2901, 
22-3204(b). Morris v. U.S., 1993, 622 A.2d 
1116, certiorari denied 114 S.Ct. 270, 510 U.S. 
899, 126 L.Ed.2d 221. Criminal Law <&* 30 

Fact-based approach to determining whether 
offenses merge remains appropriate where de- 
fendant is convicted of two violations of same 
statute. Morris v. U.S., 1993, 622 A.2d 1116, 
certiorari denied 114 S.Ct. 270, 510 U.S. 899, 
126L.Ed.2d221. Criminal Law <3=> 30 

Defendant's convictions of carrying pistol 
without license and possession of firearm dur- 
ing crime of violence or dangerous offense did 
not merge and, thus, imposition of separate 
sentences for the offenses did not violate double 
jeopardy clause, considering legislative intent 
and elements of offenses. D.C.Code 1981, 
§ 22-3204(a, b); U.S.C.A. Const.Amend. 5. 
Ray v. U.S., 1993, 620 A.2d 860. Criminal Law 
e^ 30; Double Jeopardy <^ 140 

Conviction for kidnapping did not merge with 
convictions for assault with intent to rape while 
armed, mayhem while armed, and assault with 
a deadly weapon; assault-related convictions 
required proof that defendant was armed, and 
kidnapping conviction required proof of aspor- 
tation or confinement. D.C.Code 1981, 
§§ 22-501, 22-506, 22-2101, 22-3202. Whit- 
aker v. U.S., 1992, 616 A.2d 843. Criminal Law 
<^30 

Council of the District of Columbia did not 
intend for offense of possession of a firearm 
during a dangerous crime to merge with an 
offense subject to enhanced penalty for commit- 
ting certain underlying offenses while armed 
with or having readily available a dangerous 
weapon. D.C.Code 1981, §§ 22-3202, 

22-3204(b). Thomas v. U.S., 1992, 602 A.2d 
647. Criminal Law <&* 30 

Offenses of assault with dangerous weapon 
and possession of firearm during commission of 
crime of violence did not merge because each 
required proof of element that the other did not, 
and each addressed distinct societal interest. 
D.C.Code 1981, §§22-502, 22-3204(b). Free- 
man v. U.S., 1991, 600 A.2d 1070. Criminal 
Law ©=> 30 

Assault with dangerous weapon was lesser 
included offense of armed robbery because all 
elements of assault with dangerous weapon 
were included in armed robbery and assault 
was committed to effect robbery; therefore, 
conviction for assault with dangerous weapon 
merged into conviction for armed robber} 7 and 
double jeopardy clause precluded punishment 
for both defenses. U.S.C.A. Const.Amend. 5; 
D.C.Code 1981, §§ 22-501, 22-2901, 22-3202. 

1 



§ 22-4502 

Note 16 

Norris v. U.S., 1991, 585 A.2d 1372. Criminal 
Law <S^ 30; Double Jeopardy <3=^ 161; Indict- 
ment And Information <5=> 1 9 1 (5) 

As long as assault was committed for pur- 
poses of effecting robbery, conviction for assault 
with dangerous weapon merges into conviction 
for armed robbery and absent intent to kill, 
degree of assault is irrelevant. D.C.Code 1981, 
§§ 22-501, 22-2901, 22-3202. Norris v. U.S., 
1991, 585 A.2d 1372. Criminal Law <3=> 30 

Convictions for malicious disfigurement and 
for mayhem did not merge; Government of- 
fered evidence that victim suffered permanent 
disabilities which did not involve permanent 
disfigurement as necessary to show mayhem 
and that she had suffered disfigurement and 
injuries to her appearance which were not nec- 
essarily disabling as necessary to support mali- 
cious disfigurement. D.C.Code 1981, §§ 22-506, 
22-3202. Edwards v. U.S., 1990, 583 A.2d 661, 
8 A.L.R.5th 1006. Criminal Law <&=> 30 

Defendant's conviction for unauthorized use 
of motor vehicle merged with more serious of- 
fense of grand larceny while armed, where 
there was nothing in defendant's unlawful use 
of vehicle conviction that was not also used as 
proof of grand larceny while armed; thus, re- 
sulting 18 to 54 months consecutive imprison- 
ment meted out by trial court for unlawful use 
of motor vehicle violated Fifth Amendment 
guaranty against double jeopardy. U.S.C.A. 
Const.Amend. 5; D.C.Code 1981, §§ 22-3202, 
22-3812,22-3815. Kirk v. U.S., 1986, 510 A.2d 
499. Criminal Law <£=> 30 

Armed assault with intent to rob victim did 
not merge with armed robbery of assault vic- 
tim's husband where victim was frightened into 
abandoning control of property upon sighting 
armed man so that assault was complete before 
husband appeared to assert his control over 
property. D.C.Code 1981, §§ 22-501, 22-2901, 
22-3202. Davis v. U.S., 1985, 498 A.2d 242. 
Criminal Law ©^ 30 

Defendants' convictions for one count of 
armed robbery merged with their convictions 
for felony-murder. D.C.Code 1981, 

§§ 22-2401, 22-2901, 22-3202. Derrington v. 
U.S., 1985, 488 A.2d 1314, motion to recall 
mandate denied 509 A. 2d 605, certiorari denied 
108 S.Ct. 1738, 486 U.S. 1009, 100 L.Ed.2d 
201. Criminal Law <&=> 30 

Defendants' convictions for felony-murder 
while armed and the underlying felony of first- 
degree burglary while armed merged, and thus, 
case would be remanded with instructions to 
vacate the armed burglary conviction. 
D.C.Code 1981, §§ 22-1801(a), 22-2401, 
22-3202, 22-3204; 18 U.S.C.A. §§ 5005 et seq. r 
5010(c). Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
U L.Ed.2d 236. Criminal Law &=> 30 

39 



§ 22-4502 

Note 16 

Assault with dangerous weapon was lesser- 
included offense of robbery while armed and 
two offenses merged where they both arose out 
of same act of defendant. Leftwitch v. U.S., 
1983, 460 A.2d 993. Criminal Law <3=> 30; 
Indictment And Information <£=> 191(9) 

Convictions for assault with a dangerous 
weapon were not subject to being reversed on 
ground that they merged with convictions for 
malicious disfigurement while armed where it 
was clear that the jury found defendants guilty 
of assault with a dangerous weapon as a lesser 
included offense of either the assault with intent 
to kill while armed count or the assault with 
intent to commit robbery while armed count 
and that, by specific request, the lesser included 
offense charge was limited to either of those 
counts. D.C.Code 1973, §§ 22-401, 22-501, 
22-502, 22-506, 22-3202, 22-3502. Perkins v. 
U. S., 1982, 446 A.2d 19. Criminal Law <$=> 30 

Doctrine of merger did not apply to charge of 
assault with intent to kill while armed and 
charge of mayhem while armed, although of- 
fenses arose from single occurrence, since ele- 
ments of proof of two crimes were different, 
statutes proscribing crimes protected different 
societal interests, and infliction of permanent 
injury, which is required for finding of mayhem, 
is not integral part of everv assault. D.C.C.E. 
§§ 22-501, 22-506. Bridgeford v. U. S., 1980, 
41 1 A.2d 633. Criminal Law <3= 30 

In prosecution for murder, kidnapping, and 
assault arising out of the "Hanafi" take-overs of 
three buildings, the kidnapping convictions of 
defendants did not merge with the other of- 
fenses. D.C.C.E. §§ 22-1 05a, 22-501, 22-502, 
22-2101, 22-2401, 22-2403, 22-3202. Khaalis 
v. U.S., 1979, 408 A.2d 313, certiorari denied 
100 S.Ct. 1059, 444 U.S. 1092, 62 L.Ed. 2d 781. 
Criminal Law §=» 30 

Offense of carrying pistol without license does 
not merge into offense of armed robbery. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3204. Rouse 
v. U. S., 1979, 402 A.2d 1218. Criminal Law 
<S=*30 

Convictions for first-degree burglary, robbery 
and assault with a dangerous weapon merged 
with more serious offenses, i. e., burglary in 
first degree while armed and armed robbery, 
and case was accordingly remanded with in- 
structions to vacate convictions and related sen- 
tences for the first-mentioned convictions. 
D.C.C.E. §§ 22-502, 22-1801, 22-2901, 
22-3202, 22-3204. Evans v. U. S., 1978, 392 
A.2d 1015. Criminal Law <S= 30, 1181.5(1). 

Assault with a dangerous weapon committed 
by one defendant who, while armed with shot- 
gun, threatened and warned robbery victims to 
return to apartment building when victims at- 
tempted to follow robbers, was separate and 
distinct from assault with intent to commit rob- 
bery while armed committed immediately previ- 
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ous to warning not to follow by defendant and 
other robbers in hallway of apartment building, 
and thus former offense did not merge into 
latter. D.C.C.E. §§ 22-501, 22-502, 22-3202. 
Heiligh v. U. S. ; 1977, 379 A.2d 689. Criminal 
Law @=* 30 

Although defendant's robbery and assault 
with a dangerous weapon convictions had to be 
vacated, defendant's conviction of possession of 
prohibited weapon, which required proof of 
specific intent to use weapon unlawfully against 
another, an element not present in armed rob- 
bery, robbery, or assault with a dangerous 
weapon, did not merge into his armed robbery 
conviction. D.C.C.E. §§ 22-502, 22-2901, 
22-3202, 22-3214(b). Woody v. U. S., 1977, 
369 A.2d 592. Criminal Law ®=> 30 

A count charging assault with a dangerous 
weapon is merged with a count charging armed 
robbery. D.C.C.E. §§ 22-502, 22-2901. 
22-3202. Smith v. U. S., 1973, 312 A.2d 781. 
Criminal Law @=* 30 

17. Lesser included offenses, generally 

Assault with dangerous weapon is lesser in- 
cluded offense of assault with intent to rob 
while armed. D.C.C.E. §§ 22-501, 22-502, 
22-3202, 22-3204. U. S. v. Chavis, C.A.D.C. 
1973, 476 F.2d 1137, 155 U.S.App.D.C. 190, 
opinion after remand 486 F.2d 1290, 159 
U.S.App.D.C. 30. Robbery <S=» 13 

18. Arrest 

Fact that defendant had been present at scene 
of robberies, that he had minimal resemblance 
to general description of assailant, and that 
there had been weak, tenuous identification of 
defendant by tour guide did not afford probable 
cause to believe that defendant had participated 
in robberies and assaults, and, to thus establish 
that he could be arrested. D.C.C.E. §§ 22-2901, 
22-3202; U.S.C.A.Const. Amend. 4. Crews v. 
U. S., 1978, 389 A.2d 277, certiorari granted 99 
S.Ct. 1213, 440 U.S. 907, 59 L.Ed.2d 454, re- 
versed 100 S.Ct. 1244, 445 U.S. 463, 63 L.Ed.2d 
537. Arrests 63.4(12) 

On defendant's appeal from proceeding in 
which he was convicted of armed robbery and 
in which photographic and lineup identifica- 
tions were suppressed but in-court identifica- 
tions were not suppressed, Court of Appeals had 
to accept trial court's determination that there- 
had been no probable cause to arrest defendant 
where Government had not appealed such de- 
termination and the resulting evidentiary sup- 
pression. D.C.C.E. §§ 22-2901, 22--3202; 
U.S.C.A.Const. Amend. 4. Crews v. U. S., 1978, 
389 A.2d 277, certiorari granted 99 S.Ct. 1213, 
440 U.S. 907, 59 L.Ed.2d 454, reversed 100 
S.Ct. 1244, 445 U.S. 463, 63 L.Ed.2d 537. 
Criminal Law @=> 1158(2) 
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Evidence at hearing on motion to suppress 
disclosed that police officer, who spotted defen- 
dant while proceeding to scene of robbery and 
who had obtained a description of robber which 
fit defendant, had probable cause to arrest de- 
fendant without a warrant. D.C.C.E. 
§§ 22-502, 22-2901, 22-3202. Randall v. U. S., 
1976, 353 A.2d 12. Arrest @=> 63.4(18) 

19. Searches and seizures 

Where defendant's car fitted description given 
by accomplice and another witness and was 
found in vicinity of defendant who met descrip- 
tion given by the accomplice, and where defen- 
dant voluntarily surrendered his keys to police 
and they fitted car, tying car to evidence of its 
use, there was probable cause for seizure of the 
car, and police could either seize and hold car 
or make immediate warrantless search, and 
where it was difficult to make detailed search of 
car where it was found, subsequent search at 
station house, 24 hours later, was reasonable; 
police had duty to act as quickly as possible to 
obtain evidence that might exonerate or incrim- 
inate, and there were thus exigent circum- 
stances. D.C.C.E. §§ 22-2901, 22-3202. U. S. 
v. Lee, C.A.D.C.1974, 509 F.2d 400, 166 
U.S.App.D.C. 67, certiorari denied 95 S.Ct. 
1451, 420 U.S. 1006, 43 L.Ed.2d 765. Searches 
And Seizures "^ 64 

Exigency existed justifying police officers 
breaking into residence using battering ram 
only five seconds after they knocked and an- 
nounced that they were police officers executing 
search warrant, where police officers arrived at 
residence knowing that defendant was suspect- 
ed of committing as many as 12 robberies using 
Uzi-type weapon, that defendant had used 
weapon to take human shield to insure safe 
escape after committing latest robbery, that Uzi 
had been seen on premises within past 24 
hours, and officers' knock and announcement of 
their authority and purpose was met with si- 
lence even though they had seen lights and 
heard voices inside home. D.C.Code 1981, 
§§ 22-2901, 22-3202, 22-3204(b), 23-524, 
23-524(a), 33-565(g); U.S.C.A. Const.Amend. 4; 
18 U.S.C.A. § 3109. Culp v. U.S., 1993, 624 
A.2d 460. Searches And Seizures <&* 143.1 

Test for whether exigent circumstances exist- 
ed justifying officers breaking into residence 
only five seconds after they knocked and an- 
nounced their authority and purpose is how 
reasonable and experienced officer would re- 
spond under same circumstances. D.C.Code 
1981, §§ 22-2901, 22-3202, 22-3204(b), 
23-524, 23-524(a), 33-565(g); U.S.C.A. Const. 
Amend. 4; 18 U.S.C.A. § 3109. Culp v. U.S., 
1993, 624 A.2d 460. Searches And Seizures <3=> 
143.1 
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20. Constitutional rights of accused 

Trial court's limitation of scope of manslaugh- 
ter defendant's testimony regarding his previous 
encounters with victim, and refusal to reinstruct 
jury on "castle doctrine" did not deny defen- 
dant's due process right to present defense; 
defendant was able to mount defense which 
convinced jury that he was not guilty of second- 
degree murder while armed, as charged in in- 
dictment, in spite of strength of government's 
evidence. U.S.C.A. Const.Amend. 14; D.C.Code 
1981, §§ 22-2403, 22-3202. Smith v. U.S., 
1996, 686 A.2d 537, certiorari denied 118 S.Ct. 

115, 522 U.S. 839, 139 L.Ed.2d 67. Constitu- 
tional Law <&* 268(10), 268(11); Criminal Law 
<^> 863(2); Homicide^ 169(3) 

In prosecution for first-degree felony-murder 
while armed, second-degree burglary while 
armed, carrying a pistol without a license, sec- 
ond-degree burglary and grand larceny, pretrial 
publicity concerning defendant's prior arrests 
and criminal history and cache of property re- 
covered from defendant's home that had proba- 
ble connections with similar offenses was not of 
such an extreme nature as to deprive defendant 
of a fair trial. D.C.Code 1981, §§ 22-1801(b), 
22-2201, 22-2401, 22-3202, 22-3204; U.S.C.A. 
Const.Amend. 6. Welch v. U.S., 1983, 466 A.2d 
829. Criminal Law @=> 633(1) 

In proceeding in which defendant was con- 
victed of second-degree murder while armed 
and of carrying pistol without license, Govern- 
ment, which had furnished defendant with a 
copy of a declarant's statement that specified 
individual other than defendant had shot victim 
and had furnished the address and telephone 
number of declarant, did not deny defendant 
due process by failing to remain apprised of 
whereabouts of declarant and to maintain his 
availability. D.C.C.E. §§ 22-2403 to 22-3202, 
22-3204; U.S.C.A.Const. Amends. 6, 14. Jack- 
son v. U. S., 1980, 424 A.2d 40, certiorari de- 
nied 102 S.Ct. 979, 454 U.S. 1127, 71 L.Ed.2d 

116. Constitutional Law <&* 268(5) 

Due process clause was not violated when 
prosecution carried out threat made during plea 
negotiations to have defendant reindicted on 
more serious charges, on which he was plainly 
subject to prosecution at time first indictment 
was returned, if defendant did not plead guilty 
to offenses with which he was originally 
charged, even though it would have been better 
practice to bring all charges in original indict- 
ment unless there were compelling reasons, 
such as newly discovered evidence, for bringing 
new or additional charges. U.S.C.A.Const. 
Amends. 5, 14. Harvey v. U. S., 1978, 395 A.2d 
92, certiorari denied 99 S.Ct. 2061, 441 U.S. 
936, 60 L.Ed. 2d 665. Constitutional Law «3=» 
265 

Atmosphere created in proceeding, in which 
accused was convicted of armed robbery and 
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possession of a prohibited weapon and in which 
remarks, better left unsaid, were made, was not 
such as to deny accused a fair trial or prejudice 
the defense so as to require a new trial. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3214(b). 
Dyas v. U. S., 1977, 376 A.2d 827, certiorari 
denied 98 S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 
464. Criminal Law <S^ 633(1) 

Defendant's rights to due process and effec- 
tive representation by counsel were not violated 
because of fact that, in agreeing to continuance 
of trial date because of conflicts in court's cal- 
endar, defense counsel did not engage in on-the- 
record discussion of fact that defendant would 
become 22 years of age during interim and 
would thereafter not be eligible for sentencing 
under Youth Corrections Act. D.C.C.E. 
§§ 22-501, 22-3202; 18 U.S.C.A. §§ 5005 et 
seq., 5010(e); U.S.C.A.Const. Amends. 5, 6. 
Coleman v. U. S., 1975, 332 A. 2d 355. Consti- 
tutional Law <3=^ 268.1(6); Criminal Law <&=» 
641.13(2.1) 

21. Jury trial rights 

Defendant was not barred from asking Court 
of Appeals to correct legal error arising from 
trial court's conduction of bench trial on lesser- 
included offense of simple possession of cocaine 
without explicit waiver of jury trial, following 
grant of motion for judgment of acquittal on 
charge of possession of cocaine with intent to 
distribute, on basis that defendant did not call 
footnote in controlling case to trial court's at- 
tention, where defendant did not request bench 
trial and voiced preference for jury verdict. 
D.C.Code 1981, §§ 22-3202, 33-541(a)(l), (d); 
Criminal Rules 23(a), 31(c). White v. U.S., 
1999, 729 A.2d 330. Criminal Law <8» 
260.11(1) 

22. Speedy trial rights 

Right to speedy trial of defendant, charged 
with armed robbery, assault with dangerous 
weapon, and of carrying a pistol without a 
license, was not impinged by nine-month delay 
extending from his indictment to his trial 
where, during the first two months defendant 
was still at large and police were doing their 
best to locate him, where defendant did not 
press a speedy trial right until five months after 
he was arrested, and where record was suffi- 
cient to sustain finding that defendant suffered 
no prejudice to his defense which could be 
attributed to the delay at the postarrest stage of 
the prosecution. U.S.C.A.Const. Amend. 6; 
D.C.Code §§ 22-502, 22-2901, 22-3202. U. S. 
v. Parish, C.A.D.C.1972, 468 F.2d 1129, 152 
U.S.App.D.C. 72, certiorari denied 93 S.Ct. 
1430, 410 U.S. 957, 35 L.Ed.2d 690. Criminal 
Law <s» 577.16(5.1) 

Record was devoid of any indication that de- 
lay in arresting defendant, which occurred ten 
months after date of the offenses, was the prod- 
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uct of any deliberate effort by police to gain an 
advantage, record furnished abundant eviden- 
tiary support for finding that a reasonable en- 
deavor was made to locate defendant and, in 
addition, record sustained additional finding 
that, in any event, defendant was not harmed by 
the delay, in prosecution for armed robbery, 
assault with a dangerous weapon, and for carry- 
ing a pistol without a license. U.S.C.A.Const. 
Amends. 5, 6; D.C.Code §§ 22-502, 22-2901, 
22-3202. U. S. v. Parish, C.A.D.C.1972, 468 
F.2d 1129, 152 U.S.App.D.C. 72, certiorari de- 
nied 93 S.Ct. 1430, 410 U.S. 957, 35 L.Ed.2d 
690. Criminal Law <©=> 577.16(9) 

On record, defendant suffered no prejudice as 
result of pretrial delay in presenting coherent 
and comprehensive alibi defense, and accused 
was not denied his Sixth Amendment right to 
speedy trial by 17-month delay between first 
arrest and trial on charges of armed robbery 
and felony-murder. D.C.Code 1981, 

§§ 22-2401, 22-2901, 22-3202; U.S.C.A.Const. 
Amend. 6. Tribble v. U. S., 1982, 447 A. 2d 766. 
Criminal Law <S=> 577.15(3) 

Defendant's allegation that 14-month prear- 
rest delay enabled a minor witness to become a 
competent witness in criminal prosecution was 
insufficient to support a due process claim in 
that it was based on pure speculation, 14-month 
delay could easily have worked to defendant's 
advantage by causing child's memory to fade, 
and defendant made no claim that presentation 
of his own evidence was in any way impaired. 
D.C.C.E. §§ 22-2403, 22-3202,' 22-3203; 
U.S.C.A.Const. Amend. 5. Smith v. U.S., 1980, 
414 A. 2d 1189. Constitutional Law <3=> 262 

While defendant, who was incarcerated less 
than two weeks following his arrest and who 
was free on bond for pendency of entire pro- 
ceedings, may have suffered some anxiety and 
impairment of memory as a result of 17-month 
period between his arrest and trial, which delay 
was not due to any bad faith on part of Govern- 
ment, that prejudice, when considered in over- 
all context of case, was not sufficiently serious 
to warrant dismissal of second-degree murder 
while armed charge against defendant. 
D.C.C.E. §§22-2403, 22-3202; U.S.C.A.Const. 
Amends. 6, 14. Campbell v. U. S., 1978, 391 
A.2d283. Criminal Law <3=> 577.16(4) 

Defendant was not denied his right to speedy 
trial as result of 1 7-month delay between arrest 
and trial on second-degree murder while armed 
charge, one month of which was due to continu- 
ance sought by Government which was unop- 
posed by defendant, and 16 months of which 
resulted from administrative delay, taking of an 
interlocutory appeal and development of expert 
ballistics testimony, where defendant did not 
assert his right to speedy trial until almost 16 
months after his arrest and defendant did not 
suffer prejudice sufficiently serious to warrant 



142 



WEAPON REGULATION AND POSSESSION 



dismissal of charge against him. D.C.C.E. 
§§ 22-2403, 22-3202; U.S.C.A.Const. Amends. 
6, 14. Campbell v. U. S., 1978, 391 A.2d 283. 
Criminal Law <&* 577.15(3) 

23. Indictment or information — In general 

The appellate court was not required to de- 
cide whether statute creating mandatory-mini- 
mum sentence for defendants convicted of 
crimes of violence while armed with pistol or 
firearm created new and thus separately indict- 
able offense; indictments had charged defen- 
dants in the conjunctive with robbery when 
armed with and having readily available pistol, 
and defendants had been properly convicted of 
being accomplices to robberies in which princi- 
pals had been armed with pistol. D.C.Code 
1981, § 22-3202(a)(l). Abrams v. U.S., 1987, 
53 1 A.2d 964. Criminal Law <3=> 1 1 34(3) 

Defendant convicted of armed robbery was 
not improperly denied certain procedural rights 
guaranteed by statute before sentence may be 
enhanced on ground that trial court enhanced 
minimum term of his sentence due to prior 
robbery conviction, in that trial court did not 
state that minimum sentence was predicated 
upon defendant's prior robbery conviction, in- 
formation citing to robbery committed in Mary- 
land was on its face a nullity because enhance- 
ment statute expressly provides that prior crime 
must have been committed in District of Colum- 
bia, and minimum sentence was exactly one 
third of maximum sentence. D.C.Code 1981, 
§§ 22-3202(a)(2), 23-1 11(b), 24-203(a). Brown 
v. U.S., 1984, 474 A.2d 161. Indictment And 
Information <^ 1 1 3 

Because the Law Enforcement Emergency 
Amendment Act of 1989, which temporarily 
amended this section, expired prior to comple- 
tion of prosecution of defendant, without any 
competent authority to sustain the substantive 
provisions or preserve ongoing prosecutions, 
prosecution of defendant, on challenged counts 
of the indictment, was abated. United States v. 
Alston, 118 WLR 819 (Super. Ct. 1990). 

24. Juvenile adjudications, indictment or 

information 

Delinquency adjudications of juvenile defen- 
dant for assault and assault with intent to com- 
mit robbery, stemming from his participation in 
gang attack upon pedestrian who was knocked 
unconscious and whose pockets were searched 
as he lay unconscious, were both based solely 
on first count of two-count petition that charged 
him, first, with armed robbery and second, with 
armed assault with intent to kill; second charge 
could only have referred to shooting of victim 
by another gang member that occurred a brief 
but appreciable time after group attack, and 
given lack of evidence that defendant was in- 
volved in that shooting at all, and failure of trial 
court to mention shooting in its findings of fact, 



§22-4502 

Note 27 

adjudication of delinquency against defendant 
was not based on that incident. D.C.Code 
1981, §§ 22-501, 22-504, 22-2901, 22-3202. 
In re T.H.B., 1996, 670 A.2d 895. Infants <5=> 
197 

25. Armed offenses, indictment or infor- 
mation 

Charge in indictment that offense was com- 
mitted "with force and arms" was insufficient 
to charge that defendant had been "armed with 
pistol or other firearm", to bring him within 
purview of statute imposing additional penalty 
for aggravated offense. D.C.Code 1951, 
§§ 22-501, 22-3202. Jordan v. U.S. District 
Court for District of Columbia, C.A.D.C.1956, 
233 F.2d 362, 98 U.S.App.D.C. 160, vacated 77 
S.Ct. 151, 352 U.S. 904, 1 L.Ed.2d 114. Indict- 
ment And Information <2= 113 

Under statute imposing additional penalty 
upon one who commits crime of violence when 
armed with firearm, facts in aggravation must 
be charged in indictment and found to be true 
by jury before additional penalty may be im- 
posed. D.C.Code 1951, § 22-3202. Jordan v. 
U.S. District Court for District of Columbia, 
C.A.D.C.1956, 233 F.2d 362, 98 U.S.App.D.C. 
160, vacated 77 S.Ct. 151, 352 U.S. 904, 1 
L.Ed. 2d 114. Indictment And Information <§=> 
113 

Allegation in indictment that defendant pos- 
sessed cocaine "while armed," and not that 
firearm was "readily available," did not pre- 
clude finding that defendant was subject to dis- 
cretionary maximum sentence, rather than 
mandatory minimum sentence, based upon evi- 
dence that defendant kept gun on vehicle's floor 
next to drugs he used to resupply his seller. 
D.C.Code 1981, § 22-3202(a)(l). Johnson v. 
U.S., 1996, 686 A.2d 200. Indictment And In- 
formation <3=» 1 1 3 

26. Dangerous or deadly weapon, indict- 
ment or information 

Under statute providing punishment of one 
who commits crime of violence while armed 
with or having readily available any pistol or 
firearm (or imitation thereof) or other danger- 
ous or deadly weapon, critical added element is 
that crime is committed by one armed with 
dangerous or deadly weapon, and list of weap- 
ons merely catalogues ways in which offense 
may be committed; such specific facts need not 
be included in indictment, and when they are 
included, they are surplusage. D.C.C.E, 
§ 22-3202. Meredith v. U. S., 1975, 343 A.2d 
317. Weapons©* 17(1) 

27. Robbery offenses, indictment or in- 
formation 

The government may decline to charge armed 
robbery under statute authorizing an indetermi- 
nate sentence up to life for crimes of violence 
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when committed with a dangerous weapon and 
may instead rely on prior formulation of rob- 
bery and assault with a dangerous weapon. 
D.C.C.E. § 22-3202. Sutton v. U. S., C.A.D.C. 
1970, 434 F.2d 462, 140 U.S.App.D.C. 188, cer- 
tiorari denied 91 S.Ct. 1674, 402 U.S. 986, 29 
L.Ed. 2d 151, certiorari denied 91 S.Ct. 1676, 
402 U.S. 988, 29 L.Ed.2d 153. Robbery &=> 
17(1) 

Government has the right, in robbery prose- 
cution, to charge lesser included or alternative 
offenses to armed robbery in order to allow for 
contingencies in proof. D.C.C.E. §§ 22-3201, 
22-3202. Sutton v. U. S., C.A.D.C. 1970, 434 
F.2d 462, 140 U.S.App.D.C. 188, certiorari de- 
nied 91 S.Ct. 1674, 402 U.S. 986, 29 L.Ed.2d 
151, certiorari denied 91 S.Ct. 1676, 402 U.S. 
988, 29 L.Ed. 2d 153. Indictment And Informa- 
tion <^ 72, 125(3) 

Armed robbery indictment sufficiently set 
forth all elements of the offense, although statu- 
tory language regarding "force or violence" or 
"putting in fear" was not employed, where in- 
dictment stated that taking was done by defen- 
dant, and another, while armed with a danger- 
ous weapon, alleged property was taken from 
the person and from immediate actual posses- 
sion of the victim, the words "armed robbery" 
appeared twice in the indictment in the caption 
and parenthetical reference, and caption and 
parenthetical also informed defendant that he 
was charged with violating robbery statute. 
D.C.Code 1981, §§ 22-2901, 22-3202;~ Criminal 
Rules 7(c), 34. U.S. v. Bradford, 1984, 482 
A.2d430. Robbery «> 17(1) 

Where indictment charged defendant with 
robbery while armed with a dangerous weapon, 
and proof adduced at trial showed that he was 
so armed, court's instruction that defendant 
could be convicted if jury found that he was 
armed with any pistol or firearm or imitation 
thereof was not objectionable as amending in- 
dictment but merely explained charges con- 
tained therein more fully than did indictment 
itself and, absent any claim of prejudice by 
claimed variance, instruction was not errone- 
ous. D.C.C.E. §§ 22-2901, 22-3202; D.C.C.E. 
SCR, Criminal Rule 7(c). Meredith v. U. S., 
1975, 343 A.2d 317. Robbery &* 17(1) 

28. Different offense included in offense 

charged, indictment or information 

Assault with a dangerous weapon was lesser 
included offense of armed robbery. D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Diggs, C.A.D.C. 
1975, 522 F.2d 1310, 173 U.S.App.D.C. 95, re- 
hearing denied 535 F.2d 1299, 175 U.S.App. 
D.C. 337, certiorari denied 97 S.Ct. 144, 429 
U.S. 852, 50 L.Ed.2d 127. Indictment And In- 
formation <£=> 191(9) 

An assault with a dangerous weapon on the 
victim of an armed robbery is lesser offense 

1 
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included within robbery offense and does not 
support a separate conviction. D.C.C.E. 
§§ 22-502, 22-2901, 22-3202(a). U. S. v. Jack- 
son, C.A.D.C. 1974, 509 F.2d 499, 166 U.S.App. 
D.C. 166. Indictment And Information <^ 
191(9) 

Assaults of bank tellers with dangerous weap- 
ons were lesser included offenses of armed rob- 
beries of tellers and defendants could not be 
convicted of both the robberies and the assaults. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202. U. S. v. 
Cooper, C.A.D.C. 1974, 504 F.2d 260, 164 
U.S.App.D.C. 191. Indictment And Information 
&* 191(9) 

Whether unlawful entry is lesser included of- 
fense with respect to any particular crime that 
is charged depends not solely upon comparison 
of statutory requirements for respective crimes 
but also upon analysis of facts of offense as 
charged in each indictment and as proved at 
trial.' D.C.C.E. §§ 22-502, 22-1 801 (a, b), 
22-2901, 22-3101, 22-3202. U. S. v. Kearney, 
C.A.D.C. 1974, 498 F.2d 61, 162 U.S.App.D.C. 
110. Indictment And Information <&* 191(.5) 

Under District of Columbia statute assault 
with a dangerous weapon is a lesser included 
offense of robbery while armed. D.C.C.E. 
§§ 22-502, 22-2901, 22-3202. U. S. v. Johnson, 
C.A.D.C. 1973, 475 F.2d 1297, 155 U.S.App.D.C. 
28. Indictment And Information <&* 191(9) 

Assault with a dangerous weapon is a lesser 
included offense of aggravated assault while 
armed. D.C.Code 1981, §§ 22-504.1, 22-3202. 
Gathy v. U.S., 2000, 754 A.2d 912. Indictment 
And Information <^ .191 (.5) 

Voluntary manslaughter while armed was 
lesser included offense of second-degree murder 
while armed, so that defendants could be con- 
victed of manslaughter offense after being 
charged only with murder offense, though at 
time of trial, maximum penalty for manslaugh- 
ter offense exceeded maximum penalty for mur- 
der offense by $1,000 fine; two offenses had 
identical elements except that murder offense 
also required malice, and court could avoid 
misapplication of statute by refraining from im- 
posing fine. D.C.Code 1981, §§ 22-2403, 
22-2404, 22-2405, 22-3202; Fed.Rules Cr. 
Proc.Rule 31(c), 18 U.S.C.A.; Criminal Rule 
31(c). Lee v. U.S., 1995, 668 A.2d 822. Indict- 
ment And Information ^ 191(4) 

Assault with dangerous weapon was lesser 
included offense of mayhem while armed, aris- 
ing out of incident in which defendant, while 
fighting with victim and with general intent to 
injure, struck victim with pencil, lodging pencil 
in victim's right eye; there was evidence that 
defendant acted in self-defense and did not real- 
ize pencil was in his hand when he struck 
victim. D.C.Code 1981, §§ 22-502, 22-506, 
22-3202, 22-3202(a). Wynn v. U.S., 1988, 538 
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A. 2d 1139. Indictment And Information ®=> 
191 (.5) 

Second-degree murder while armed and at- 
tempted robbery while armed were lesser in- 
cluded offenses of felony-murder, requiring va- 
cation of either the felony-murder conviction or 
the convictions for the lesser offenses. U.S.C.A. 
Const.Amend. 5; D.C.Code 1981, §§ 22-2401, 
22-2403, 22-2902, 22-3202, 22-3204. Price v. 
U.S., 1987, 531 A.2d 984. Indictment And In- 
formation <£=> 191(6) 

Assault with a deadly weapon is not necessar- 
ily included within robbery; presumably, how- 
ever, assault with a deadly weapon may be 
included within armed robbery. D.C.C.E. 
§§ 22-2901, 22-3202. Day v. U. S., 1978, 390 
A. 2d 957. Indictment And Information <&=» 
191(9) 

Where defendant was charged with entry into 
the dwelling of another person, with armed 
robbery of that person, assault with intent to 
commit robbery while armed as to the person's 
companion, and with assault with a dangerous 
weapon against each of two eyewitnesses to the 
crime, none of the crimes was a lesser included 
offense. D.C.C.E. §§ 22-501, 22-1 801(a), 
22-2901, 22-3202. Brown v. U. S., 1978, 388 
A. 2d 451. Indictment And Information ©^ 
191(.5), 191(9) 

Armed robbery can be committed without 
also violating statute prohibiting possession of 
certain weapons; thus, possession of prohibited 
weapon is not lesser included offense of crime 
of armed robbery. D.C.C.E. §§ 22-2901, 
22-3202, 22-3202(a), 22-32 14(b). Washington 
v. U. S., 1976, 366 A.2d 457. Indictment And 
Information <£=> 191(9) 

Counts of assault with a dangerous weapon 
were lesser included offenses of offenses of as- 
sault with attempt to commit robbery and 
armed robbery and, therefore, defendant could 
not be convicted of the former offenses in addi- 
tion to the latter. D.C.C.E. §§ 22-501, 22-502, 
22-3202. Quick v. U. S., 1974, 316 A.2d 875. 
Indictment And Information <&* 191 (.5), 191(9) 

Crime ol assault with a dangerous weapon is 
a lesser included offense within the crime of 
armed robbery and where defendant was sen- 
tenced upon conviction of both crimes, sentence 
on crime of assault with a dangerous weapon 
was vacated. D.C.C.E. §§ 22-502, 22-2901, 
22-3202. Skinner v. U. S., 1973, 310 A.2d 231, 
Indictment And Information <£=> 191(9) 

29. Lesser included offenses, indictment 

or information 

Second-degree burglary was lesser included 
offense of second-degree burglary while armed 
with Molotov cocktail. D.C.C.E. §§ 22-1 80 1(b), 
22-3202. U.S. v. Carter, C.A.D.C.1975, 522 
F.2d 666, 173 U.S.App.D.C. 54. Indictment 
And Information^ 189(7) 
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Assault with a dangerous weapon is a lesser 
included offense of assault with intent to com- 
mit robbery while armed, and thus defendant 
could not be convicted of the lesser as well as 
the greater offense. U.S.C.A, Const. Amend. 6; 
D.C.C.E. §§ 22-501, 22-502, 22-3202. U. S. v. 
Alston, C.A.D.C.1973, 483 F.2d 1264, 157 
U.S.App.D.C. 261. Indictment And Information 
<£=> 1 89(2) 

Manslaughter is lesser included offense of sec- 
ond-degree murder. D.C.Code 1981, 
§§ 22-2403, 22-3202. Price v. U.S., 1992, 602 
A. 2d 641. Indictment And Information ^ 
189(8) 

Robbery is a lesser included offense of armed 
robbery. D.C.Code 1981, §§ 22-2901, 22-3202. 
Anderson v. U.S., 1985, 490 A.2d 1 127. Indict- 
ment And Information <£==> 189(1 1) 

30. Joinder, indictment or information 

Where assault with intent to rape committed 
against two women and purse snatching com- 
mitted against third woman occurred within 
short time of each other and in approximately 
the same location but were not otherwise relat- 
ed, the mere temporal and spacial proximity 
could not justify characterization of the assault 
and robbery as different parts of the same series 
of acts or transactions and joinder of the rob- 
bery count with the other charges was improper 
and conferred upon the district court no juris- 
diction over the alleged D.C.Code offense of 
robbery. 26 U.S.C.A. (I.R.C.1954) § 5861(d, i); 
D.C.C.E. §§ 22-501, 22-502, 22-2901, 22-3202; 
Fed.Rules Crim.Proc. rules 8, 8(b), 14, 18 
U.S.C.A.; 18 U.S.C.A. § 5010(b). U. S. v. Jack- 
son, C.A.D.C.1977, 562 F.2d 789, 183 U.S.App. 
D.C 270. Indictment And Information <3=* 130 

The Government may properly charge in the 
same indictment offenses against both the feder- 
al bank (savings and loan) robbery statute and 
the District of Columbia armed robbery statute, 
provided defendant is not ultimately sentenced 
under two statutes proscribing essentially the 
same offense. 18 U.S.C.A. § 21 13(a); D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Shepard, 
C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App.D.C. 
353. Indictment And Information <&=> 129(1) 

In a robbery case the government has right to 
charge, as separate assaults, assaults against 
bystanders who are not robbed. D.C.C.E. 
§§ 22-3201, 22-3202. Sutton v. U. S., C.A.D.C. 
1970, 434 F.2d 462, 140 U.S.App.D.C. 188, cer- 
tiorari denied 91 S.Ct. 1674, 402 U.S. 986, 29 
L.Ed. 2d 151, certiorari denied 91 S.Ct. 1676, 
402 U.S. 988, 29 L.Ed.2d 153. Indictment And 
Information <5^ 130 

Murder and weapons charges against one de- 
fendant could be joined with obstruction of jus- 
tice charges against second defendant, in multi- 
defendant prosecution arising from stabbing 
death of victim, where defendants both partici- 
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pated in attack on victim and second defen- 
dant's attempt to keep his girlfriend from talk- 
ing to police, which was basis for obstruction of 
justice charges, was logically related to attack. 
D.C.Code 1981, §§ 22-722(a)(3), 22-2401, 
22-3202, 22-3204(b); Criminal Rule 8(b). 
Sams v. U.S., 1998, 721 A.2d 945, certiorari 
denied 120 S.Ct. 977, 145 L.Ed. 2d 928. Indict- 
ment And Information ©=» 129(4) 

Offenses of robbery, armed robbery, and un- 
authorized use of motor vehicle could be joined 
for trial on basis that they were "connected 
together" in light of evidence that proceeds of 
robbery were found in trunk of vehicle stolen 
several days earlier. Criminal Rule 8(a); 
D.C.Code 1981, §§ 22-2901, 22-3202, 22-3815. 
Gooch v. U.S., 1992, 609 A. 2d 259. Indictment 
And Information <3=> 125(4.1) 

Offenses of unauthorized use of a motor vehi- 
cle, robbery, and armed robbery were of same 
or similar character and thus could be joined 
for trial; crimes were against owner's right of 
possession, and additional elements distinguish- 
ing robbery offenses from unauthorized use of 
motor vehicle did not undercut degree of simi- 
larity. Criminal Rule 8(a); D.C.Code 1981, 
§§ 22-2901, 22-3202, 22-3815. Gooch v. U.S., 
1992, 609 A.2d 259. Indictment And Informa- 
tion .<&=» 125(43.1) 

Where rape and robbery victims were prosti- 
tutes who were abducted or induced into getting 
into defendant's car in very early hours of 
morning, and each victim described the car, in 
varying degrees of particularity consistent with 
defendant's as a dark blue 1 970 Thunderbird, 
and where circumstances of crime were similar 
but each crime was separate and distinct, join- 
der of counts against defendant did not work 
anv prejudice. D.C.C.E. §§ 22-501, 22-2401, 
22-2801, 22-2901, 22-3202, 22-3502. Bowyer 
v. U. S., 1980, 422 A. 2d 973. Indictment And 
Information <3=> 130 

Where each of two robberies was committed 
with sawed-off rifle, each involved as victim a 
delivery truck driver who collected money after 
each delivery, each driver forced into truck and 
driven or made to drive to another location 
while the money was taken from him, the two 
offenses occurred within five days of each other 
and, when defendant was removed from police 
car after arrest, a revolver was found beside 
seat on side where he had been sitting, joinder 
of the two robbery charges and charge of carry- 
ing dangerous weapon was proper. 18 U.S.C.A. 
§ 5010(c); D.C.C.E. §§ 22-502, 22-2901 to 
22-3202. Goins v. U. S., 1976, 353 A.2d 298. 
Indictment And Information §=> 130 

31. Issues, proof, and variance, indict- 
ment or information 

Under an indictment for robbery, Govern- 
ment must prove assault and larceny. D.C.C.E. 
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§§ 22-2901, 22-3201, 22-3202. U. S. v. McGill, 
C.A.D.C.1973, 487 F.2d 1208, 159 U.S.App.D.C. 
337. Robbery C=> 20 

There was no fatal variance between count 
which charged that defendant took money from 
the "immediate actual possession" of post office 
custodian and proof that money he took was 
taken from postal employees, where evidence 
showed that custodian had control and custody 
of money taken, that defendant took money 
from an area within which the custodian rea- 
sonably could have been expected to exercise 
some physical control, and that defendant did 
so by force directed at the custodian personally. 
D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Spears, 
C.A.D.C.1971, 449 F.2d 946, 145 U.S.App.D.C. 
284. Robbery e= 20 

Proof of ownership of the stolen property was 
not required to sustain convictions of armed 
robbery. D.C.C.E. §§ 22-2901, 22-3202. Jones 
v. U. S., 1976, 362 A.2d 718. Robbery <3=> 20 

32. Amendment, indictment or informa- 
tion 

Jury instruction did not constructively amend 
indictment with respect to armed rape charge, 
even though indictment charged rape "while 
armed with a stick and a firearm" and judge 
instructed jury that defendants could be "armed 
with" weapons or have had them "readily avail- 
able"; court properly instructed jury that they 
were not required to find that defendants were 
actually armed with stick or firearm while rape 
was in progress, but that it would be sufficient if 
they found stick or firearm readily available to 
defendants at time of rape. (Per Reid, J., with 
two Judges concurring.) D.C.Code 1981, 
§ 22-3202; § 22-2801 (Repealed). Bolanos v. 
U.S., 1998, 718 A.2d 532. Indictment And In- 
formation <3=> 159(2) 

Trial court did not abuse its discretion by 
permitting government to change indictment 
before trial without resubmitting its evidence to 
grand jury, so as to substitute lesser included 
offense of assault with dangerous weapon for 
armed robbery and assault with intent to com- 
mit armed robbery, as indictment was nar- 
rowed, rather than broadened, where, from 
time they were indicted, defendants were on 
notice that they needed to defend against all 
lesser included offenses of armed robbery and 
of assault with intent to commit robbery. 
D.C.Code 1981, §§ 22-501, 22-2901, 22-3202; 
U.S.C.A. Const.Amend. 5. Williams v. U.S., 
1994, 641 A. 2d 479. Indictment And Informa- 
tion <@> 159(2) 

33. Harmless or reversible error, indict- 
ment or information 

Indictment's allegedly erroneous reference to 
statutes relating to use of a weapon did not 
warrant reversal of defendant's conviction for 
assaulting police officers, absent prejudice to 
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defendant, but case would be remanded for 
resentencing. D.C.Code 1981, §§ 22-5G5(a, b), 
22-3202(a)(l). U.S. v. Bowie, C.A.D.C.1999, 
198 F.3d 905, 339 U.S.App.D.C. 158. Criminal 
Law 0=5 1167(1)- 

Refusal to amend robbery count at beginning 
of trial to include allegation of specific intent to 
steal was not prejudicial where clear, detailed, 
and thorough instructions were given; however, 
it is urged that indictment forms be updated 
and refined. D.C.C.E. § 22-3202. U. S. v. 
Robinson, C.A.D.C.1973, 475 F.2d 376, 154 
U.S.App.D.C. 265. Criminal Law <&* 1167(4) 

In view of clear evidence that defendant aided 
and abetted his confederate who was armed 
with a gun, any error concerned with alleged 
prolixity of indictment which charged both 
armed robbery and robbery, or any other claim 
of defect in presentation of two theories of rob- 
bery to jury, was harmless. D.C.C.E. 
§§ 22-502, 22-2901, 22-3202. U. S. v. Porcha, 
C.A.D.C.1971, 450 F.2d 697, 146 U.S.App.D.C. 
236. Criminal Law <3=> 1167(2), 1172.1(3) 

Conviction of assault to kill while armed, an 
offense not charged in indictment, did not con- 
stitute plain error; defendant was indicted for 
second-degree murder while armed and re- 
quested a lesser included offense instruction of 
simple assault, defendant's counsel accepted tri- 
al court's proposal to instruct on assault to kill 
while armed as tactical decision, and defendant 
had ample notice that he had to defend against 
evidence of malice aforethought. D.C.Code 
1981, §§ 22-501, 22-2403, 22-3202. Jackson 
v. U.S., 1994, 650 A.2d 659. Criminal Law e=> 
1032(7) 

34. Persons liable, generally 

To establish aiding and abetting of codefend- 
ant's armed robbery of victim so as to support 
conviction of defendant for armed robbery, 
prosecution was obliged to prove that codefend- 
ant in some sort associated himself with the 
venture, that he participated in it as something 
that he wished to bring about, that he sought by 
his action to make it succeed. D.C.Code 1981, 
§§ 22-2901, 22-3202. Roy v. U.S., 1995, 652 
A.2d 1098. Robbery <£=> 15 

Evidence w r as insufficient to support finding 
that codefendant's armed robbery of victim, 
who was attempting to purchase handgun, 
would follow in ordinary course of events, or 
was natural and probable consequence of 
planned handgun sale, so as to support defen- 
dant's conviction for armed robbery as aider 
and abettor, despite fact that codefendant 
robbed victim after defendant told victim to see 
codefendant respecting handgun purchase; 
armed robbery was qualitatively different from 
handgun purchase and possible finding that de- 
fendant should have known it was conceivable 
codefendant might rob victim was insufficient to 
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support conviction. D.C.Code 1981, 

§§ 22-2901, 22-3202. Roy v. U.S., 1995, 652 
A.2d 1098. Robbery ®» 15 

To be convicted as accomplice of armed rob- 
bery, it must have been reasonably foreseeable 
to accomplice that some type of weapon would 
be required. D.C.Code 1981, §§ 22-2901, 
22-3202. Ingram v. U.S., 1991, 592 A.2d 992, 
certiorari denied 112 S.Ct. 667, 502 U.S. 1017, 
116 L.Ed.2d 757. Robbery <$=> 15 

Defendant's conviction as an aider and abet- 
tor of voluntary manslaughter while armed was 
proper even though codefendant was convicted 
of second-degree murder in that voluntary man- 
slaughter while armed is lesser included offense 
within second-degree murder while armed and 
jury necessarily found codefendant's conduct 
included voluntary manslaughter while armed. 
D.C.C.E. §§' 22-2405, 22-3202. Branch v. U. 
S., 1978, 382 A.2d 1033. Homicide &=> 29 

An instruction under the aiding and abetting 
statute is not necessary in order for the acts of 
one principal in furtherance of a crime to be 
imputed to another principal; hence, fact that 
defendant may have only held gun during 
armed robbery of supermarket did not require 
finding that since he did not physically commit 
all elements of the offense he could not be held 
legally responsible for the acts of the other 
individual, who seized the cash from the safe, 
unless he was found to have aided and abetted 
such individual. D.C.C.E. §§ 22-105, 22-502, 
22-2901 to 22-3202. Hazel v. U. S., 1976, 353 
A.2d 280. Robbery ©=> 15 

Although defendant may only have held gun 
during course of armed robbery of supermarket, 
acts of his accomplice in taking money from the 
safe would be imputed to defendant, as a co- 
principal, by virtue of fact that defendant him- 
self committed one of the necessarv elements of 
the crime. D.C.C.E. §§ 22-2901 "to 22-3202. 
Hazel v. U. S., 1976, 353 A.2d 280. Robbery <$=> 
15 

35. Counsel for accused — Adequacy of repre- 
sentation 

Assistance of defense counsel was not inade- 
quate because of refusal, on tactical and other 
grounds, to cross-examine the Government's 
principal witness who was 15 years old at time 
of offense and 16 at time of trial, where it was 
apparent that had such witness testified further, 
there was a strong likelihood she would have 
testified to additional facts that would have sup- 
plied factual elements from which jury might 
have found both defendants guilty of first-de- 
gree felony murder or premeditated murder as 
well as armed robbery and robbery instead of 
only second-degree murder. D.C.C.E. 

§§ 22-2401, 22-2403, 22-2902, 22-3202, 
22-3204. U. S. v. Clayborne, C.A.D.C.1974, 
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509 F.2d 473, 166 U.S.App.D.C. 140. Criminal 
Law ®=» 641.13(6) 

Assistance of defense counsel in prosecution 
for first-degree murder and robbery was not 
inadequate for failure to cross-examine the Gov- 
ernment's principal witness who was 15 years 
old at time of offense and 16 at time of trial 
which failure was attributable to a failure to 
interview the witness or do adequate research, 
where record disclosed that counsel had ade- 
quate knowledge of the facts, counsel were 
skilled and experienced, and their tactics were 
highly successful in that they secured acquittals 
on two first-degree murder charges for each 
defendant and also acquittals on both robbery 
charges. D.C.C.E. §§ 22-2401, 22-2403, 
22-2902, 22-3202, 22-3204. U. S. v. Clay- 
borne, C.A.D.C.1974, 509 F.2d 473, 166 
U.S.App.D.C. 140. Criminal Law <S» 641.13(6) 

Where record unequivocally established that, 
after three years of representing defendant, de- 
fense counsel concurred with conclusions 
reached by psychiatrist and judge that defen- 
dant was a malingerer and expressed opinion 
that it was tactically unwise to raise an insanity 
defense unless he felt he had a chance, defen- 
dant was not entitled to reversal of conviction of 
armed robbery assault with a deadly weapon 
and carrying a pistol without a license on 
ground of judicial interference with his defense 
counsel's attempt to pursue insanity issue. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202, 
22-3204, 24-301 (a). U. S. v. Simms, C.A.D.C. 
1972, 463 F.2d 1273, 150 U.S.App.D.C. 182. 
Criminal Law @=> 641.12(1) 

Trial counsel's failure to secure testimony of 
eyewitness who had testified unequivocally, and 
apparently with credibility, in prior proceeding 
that defendant was not involved in the murder 
was ineffective assistance of counsel, even if 
defendant, who had been subject of pretrial 
incarceration for well over three and one-half 
years, apparently decided to go ahead without 
eyewitness. U.S.C.A. ConstAmend. 6; 

D.C.Code 1981, §§ 22-2401 to 22-3202. Fred- 
erick v. U.S., 1999, 741 A.2d 427. Criminal 
Law @=> 641.13(6) 

Defendant was not prejudiced by defense 
counsel's erroneous advice regarding prosecu- 
tor's plea offer, as required to support ineffec- 
tive assistance claim; defendant was convicted 
of same offense to which he claimed he would 
have pled guilty had he been correctly advised 
and was subject to same penalties. U.S.C.A. 
ConstAmend. 6; D.C.Code 1981, §§ 22-2403, 
22-3202. Smith v. U.S., 1996, 686 A.2d 537, 
certiorari denied 118 S.Ct. 115, 522 U.S. 839, 
139 L.Ed.2d 67. Criminal Law <3=> 641.13(5) 

In proceeding in which defendant was con- 
victed of second -degree murder while armed 
and of carrying pistol without license and in 
which defense counsel unsuccessfully sought to 
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be permitted to elicit hearsay testimony from 
officer in regard to a declarant's alleged state- 
ment that specified individual other than defen- 
dant had shot victim, counsel's failure to secure 
attendance of declarant, who was absent from 
the jurisdiction, was not a denial of effective 
assistance of counsel. D.C.C.E. §§ 22-2403 to 
22-3202, 22-3204; U.S.C.A.Const. Amend. 6. 
Jackson v. U. S„ 1980, 424 A.2d 40, certiorari 
denied 102 S.Ct. 979, 454 U.S. 1127, 71 
L.Ed.2d 116. Criminal Law @=> 641.13(6) 

Defendant, who was convicted of armed rob- 
bery and whose counsel elicited testimony in 
support of defendant's misidentification and ali- 
bi defenses, presented such defenses to jury in 
opening and closing arguments, may have de- 
cided not to produce character witnesses in 
order to preclude introduction of defendant's 
prior arrests into evidence and gave a sufficient 
opening statement after Government presented 
its case, was not shown to have been denied 
effective assistance of counsel. D.C.C.E. 
§§ 22-2901, 22-3202; U.S.C.A.Const. Amend. 6. 
Fitzhugh v. U. S., 1980, 415 A.2d 548. Crimi- 
nal Law <3=> 641.13(2.1) 

Accused, who was convicted of armed rob- 
bery, assault with a dangerous weapon, assault 
on police officer and possession of prohibited 
weapon and who asserted that there had been 
inadequate preparation by his trial counsel, was 
not denied his right to effective assistance of 
counsel, absent any indication of any substantial 
defense which accused might have advanced 
and which was excluded as result of such al- 
leged lack of preparation. D.C.C.E. §§ 22-502, 
22-505(a), 22-2901, 22-3202, 22-3214(a); 
U.S.C.A.Const. Amend. 6. White v. U. S., 1976, 
358 A.2d 645. Criminal Law <3=> 641.13(2.1) 

Failure to preserve, for appeal, the issue 
whether trial court erred in allowing in-court 
identifications of accused, who were convicted 
of armed robbery, assault with a dangerous 
weapon, assault on police officer and possession 
of prohibited weapon, did not deny effective 
assistance of counsel where sole ground ad- 
vanced for suppression of in-court identifica- 
tions was the failure of government to conduct 
pretrial lineups and there was no indication that 
on-scene confrontations between accused and 
government witnesses were tainted by any im- 
permissible police procedure. D.C.C.E. 
§§ 22-502, 22-505(a), 22-2901, 22-3202, 
22-32 14(a); U.S.C.A.Const. Amends. 5, 6; 
D.C.C.E. SCR, Criminal Rule 12(b)(3). White v. 
U. S., 1976, 358 A.2d 645. Criminal Law <S^ 
641.13(7) 

36. Critical stage, counsel for accused 

Fact that defendant was already in custody on 
charge of possession of a sawed-off shotgun did 
not preclude the police from conducting, in the 
absence of counsel, a photographic identifica- 
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tion in order to link defendant with armed rob- 
bery. U.S.C.A. Const. Amend. 6; D.C.C.E. 
§§ 22-2901, 22-3202(a). U. S. v. Jackson, 
C.A.D.C.1974, 509 F.2d 499, 166 U.S.App.D.C. 
166. Criminal Law ©=» 641.3(9) 

Defendant's conviction of kidnapping while 
armed and armed robbery did not have to be 
reversed, based on prosecution's alleged failure 
to provide defense during discovery with certain 
incriminating statements allegedly made by de- 
fendant to police officer; error, if any, was not 
clear or obvious, and there was no miscarriage 
of justice. D.C.Code 1981, §§ 22-2101, 
22-2901, 22-3202. Quallis v. U.S., 1995, 654 
A.2d 1281. Criminal Law ^ 1166(10.10) 

Where victims' identification of defendant 
charged with armed robbery and assault with a 
dangerous weapon was reliable, where photo- 
graph of lineup showed little suggestivity, and 
where photograph of lineup was introduced into 
evidence at trial and defense counsel had the 
opportunity to, and did, argue to the jury that 
the lineup was suggestive, any error in attor- 
ney's failure to represent defendant at lineup 
due to his being informed that defendant was 
not in lineup and his failure to recognize defen- 
dant in lineup was harmless. D.C.C.E. 
§§ 22-502, 22-2901, 22-3202. Washington v. 
U. S., 1977, 377 A. 2d 1348. Criminal Law &* 
1166.10(1) 

37. Number of counsel, counsel for ac- 
cused 

Defense counsel's prior representation of 
client who was suspected of involvement in 
murders for which defendant stood trial did not 
create "actual conflict of interest," where prior 
representation concerned unrelated criminal 
charges, client was not a defendant at defen- 
dant's trial, there was no indication that counsel 
was ever in a position to use confidential infor- 
mation obtained from client in defendant de- 
fense, and client was not called as witness. 
U.S.C.A. Const.Amend. 6; D.C.Code 1981, 
§§ 22-2401, 22-3202. Veney v. U.S., 1999, 738 
A.2d 1 185. Criminal Law <&> 641 .5(.5) 

Fact that there was not more extensive plea 
bargaining did not demonstrate that defense 
counsel's representation of defendant was actu- 
ally affected by alleged conflict of interest aris- 
ing from alleged payment of counsel's fees for 
representing defendant by counsel's former 
client who was suspected of involvement in 
murders for which defendant stood trial, and 
thus, no violation of right to counsel free from 
conflict occurred; plea bargaining negotiations 
did occur, it appeared from record that it was 
defendant who did not follow through with re- 
gard to plea bargain, and counsel was con- 
cerned over collateral litigation concerning 
terms of any oral plea offer. U.S.C.A. Const. 
Amend. 6;" D.C.Code 1981, §§ 22-2401, 
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22-3202. Veney v. U.S., 1999, 738 A.2d 1185. 
Criminal Law <3=> 641.5(.5) 

Defense counsel's failure to pursue "blame- 
shifting" strategy did not demonstrate that 
counsel's representation of defendant was actu- 
ally affected by alleged conflict of interest aris- 
ing from alleged payment of counsel's fees tor 
representing defendant by counsel's former 
client who was suspected of involvement in 
murders for which defendant stood trial, and 
thus, no violation of right to counsel free from 
conflict occurred, where, if counsel pursued 
strategy that highlighted former client's involve- 
ment in murders, that would have drawn defen- 
dant further into chain of inferences created by 
Government tending to show that defendant 
conspired with former client to kill victim. 
U.S.C.A. Const.Amend. 6; D.C.Code 1981, 
§§ 22-2401, 22-3202. Veney v. U.S., 1999, 738 
A.2dll85. Criminal Law <S^641. 5(. 5) 

Defense counsel's closing argument address- 
ing former client's alleged involvement in mur- 
ders did not demonstrate that counsel's repre- 
sentation of defendant was actually affected by 
alleged conflict of interest arising from former 
client's alleged payment of counsel's fees for 
representing defendant, and thus, no violation 
of right to counsel free from conflict occurred, 
where Government presented evidence connect- 
ing defendant to former client and argued that 
former client was involved in murders, and 
thus, counsel had to address former client's 
involvement in murders in closing to be persua- 
sive to jury. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, §§ 22-2401, 22-3202. Veney v. 
U.S., 1999, 738 A.2d 1185. Criminal Law ^> 
641.5(.5) 

Defense counsel's cross-examination of gov- 
ernment witnesses did not demonstrate that 
counsel's performance was actually affected by 
alleged conflict of interest arising from alleged 
payment of counsel's fees for representing de- 
fendant by counsel's former client who was 
suspected of involvement in murders for which 
defendant stood trial, and thus, no violation of 
right to counsel free from conflict occurred, 
where counsel highlighted discrepancies be- 
tween police officers' identifications and their 
grand jury testimony, counsel emphasized con- 
fusing circumstances surrounding shootings, 
and counsel attempted to discredit government 
witnesses. U.S.C.A. Const.Amend. 6; D.C.Code 
1981, §§ 22-2401, 22-3202. Veney v. U.S., 
1999, 738 A.2d 1185. Criminal Law &=> 
641.5(.5) 

Defense counsel's failure to call former client 
as witness did not demonstrate that counsel's 
representation of defendant was actually affect- 
ed by alleged conflict of interest arising from 
alleged payment of counsel's fees for represent- 
ing defendant by former client who was suspect- 
ed of involvement in murders for which defen- 
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dant stood trial, and thus, no violation of right 
to counsel free from conflict occurred, given 
that former client had Fifth Amendment privi- 
lege that he would surely have invoked. 
U.S.C.A. Const.Amends. 5, 6; D.C.Code 1981, 
§§ 22-2401, 22-3202. Veney v. U.S., 1999, 738 
A.2d 1185. Criminal Law <©=> 641. 5(.5) 

38. Pleas 

Evidence was sufficient to provide factual ba- 
sis for "armed" element of offense of unlawfully 
possessing cocaine with intent to distribute it 
while armed, for purposes of determining 
whether to allow withdrawal of guilty plea; evi- 
dence that defendant, who began darting 
around living room of apartment after police 
entered with search warrant, was seized within 
arm's reach of revolver lying on top television 
set, that defendant knew gun was there and was 
operable, that defendant had substantial quanti- 
ty of cocaine packaged for distribution on his 
person, and that there were other guns and 
beepers in apartment, was sufficient to show 
that defendant possessed drugs for distribution 
while having gun "readily available," for pur- 
poses of statute providing additional penalty for 
committing crime when armed. D.C.Code 
1981, §§ 22-3202, 22-3202(a)(l), 33-541(a)(l); 
Criminal Rules 11(0, 32(e). Morton v. U.S., 
1993, 620 A. 2d 1338. Criminal Law <3=> 
274(3.1) 

As respects allegation of defendant, charged 
with armed robbery and carrying dangerous 
weapon, that his absence from status hearing, at 
which defense counsel was served with informa- 
tion revealing Government's intention to seek 
additional punishment under recidivist statute, 
deprived defendant of meaningful right to par- 
ticipate in plea bargaining, evidence established 
that counsel fully advised his client; further- 
more, there was no absolute right to bargain. 
D.C.C.E. §§ 22-2901, 22-3202,' 22-3202(a)(2), 
22-3204, 23-111. Smith v. U.S., 1976, 356 
A.2d650. Criminal Law @=> 273.1(5) 

39. Bail 

Federal Bail Reform Act, rather than District 
of Columbia Code bail provisions, is applicable 
where a defendant, convicted in federal court of 
a District of Columbia Code offense, presents a 
motion for release pending appeal in federal 
courts of District of Columbia. 18 U.S.C.A. 
§§ 3146, 3148, 3772; D.C.C.E. §§ 22-502, 
22-2901, 22-3202, 23-1325, 23-1 325(c); Fed. 
Rules App.Proc. rules 9, 9(c), 28 U.S.C.A.; Fed. 
Rules Crim.Proc. rules 46, 46(c), 18 U.S.C.A. 
U. S. v. Brown, C.A.D.C.1973, 483 F.2d 1314, 
157 U.S.App.D.C. 311. Bail^ 42 

Defendant's past conduct is important evi- 
dence, perhaps the most important, in predict- 
ing his probable future conduct, with respect to 
determination of whether preventive detention 
is warranted in an assault with intent to kill 
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while armed (AWIKWA) case; therefore, sub- 
stantial weight must be accorded to presence in, 
or absence from, the defendant's record of con- 
victions of dangerous crimes or a history of 
violent conduct. D.C.Code 1981, §§ 22-503, 
22-3202, 23-1 322(e), 23-1 325(a). Pope v. U.S., 
1999, 739 A. 2d 819. Bail ®=> 49(3.1) 

In most, if not all, cases, proof of (1) probable 
cause that defendant committed assault with 
intent to kill while armed (AWIKWA) and (2) 
facts and circumstances of charged offense will 
be insufficient, without more, to establish by 
clear and convincing evidence that a defendant 
is dangerous and preventively detainable. 
D.C.Code 1981, §§ 22-503, 22-3202, 
23-1322(e), 23-1325(a). Pope v. U.S., 1999, 
739A.2d819. Bail <^ 49(3.1) 

Preventive detention of defendant was not 
warranted, in an assault with intent to kill while 
armed (AWIKWA) case; though alleged attempt- 
ed assassination was chilling, in that man shot 
was under a car, weight of evidence against 
defendant was marginal, defendant had no 
criminal record with exception of single ex- 
punged conviction, there was no evidence of 
recent drug or alcohol involvement, defendant 
apparently had unusually strong community 
support and ties, and defendant was not on 
probation, parole, or other supervised release at 
time of charged offense. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1 322(e), 23-1 3 25(a). 
Pope v. U.S., 1999, 739 A.2d 819. Bail <^ 
49(3.1) 

Defendant can never be presumed to be dan- 
gerous, as would subject defendant to preven- 
tive detention, solely on basis of finding of prob- 
able cause that he has committed assault with 
intent to kill while armed (AWIKWA) or first- 
degree murder while armed (FDMWA). 
D.C.Code 1981, §§22-503, 22-3202, 
23-1322(e), 23-1325(a). Pope v. U.S., 1999, 
739 A.2d 819. Bail <S^ 49(4) 

In absence of statutory presumption based on 
finding of substantial probability, government's 
burden to prove by clear and convincing evi- 
dence that defendant is properly subject to pre- 
ventive detention cannot be satisfied simply by 
reference to known facts regarding crime of 
which defendant has been accused; court's cal- 
culus must include not only the nature and 
circumstances of offense charged, but also, inter 
alia, weight of evidence against defendant, de- 
fendant's history and criminal record, if any, 
defendant's community ties and resources, 
whether defendant was on parole, probation, or 
release pending trial at time of charged offense, 
and danger that defendant's release would pose 
to any person in community. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1 322(e), 23-1 325(a). 
Popev. U.S., 1999, 739 A.2d 819. Bail <®» 49(4) 
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40. Res judicata and collateral estoppel 

Under principle of collateral estoppel, defen- 
dant's acquittal of second-degree murder as 
lesser included offense of felony-murder barred 
second prosecution for second-degree murder 
as lesser included offense of premeditated mur- 
der, at least where second trial would involve 
same issues, and no more, that were presented 
to jury in first trial, that is, that acts of defen- 
dant caused death of victim and that defendant 
acted with malice and not in heat of passion. 
D.C.Code 1973, §§ 22-103, 22-2401, 22-2403, 
22-3202; U.S.C.A. Const.Amend. 5. Turner v. 
U.S., 1983, 459 A.2d 1054, on rehearing 474 
A.2d 1293. Judgments 751 

Ruling that original indictment which 
charged only that defendant "stole" was insuffi- 
cient because of the failure to allege specific 
intent to steal was not a decision which went to 
substance of accusation or defenses to it and 
thus did not preclude, under doctrine of res 
judicata, subsequent grand jury indictment in 
same language, even absent notice of appeal by 
Government. D.C.C.E. §§ 22-2901, 22-3202, 
23-104(c). Washington v. U. S., 1976, 366 A.2d 
457. Judgment <^> 751 

Dismissal of original armed robbery indict- 
ment which charged only that defendant 
"stole" for failure to charge specific intent to 
steal was not a final judgment on the merits; 
thus, doctrine of collateral estoppel did not 
make dismissal of first indictment conclusive as 
to sufficiency of second indictment which used 
identical wording. D.C.C.E. §§ 22-2901, 
22-3202. Washington v. U. S., 1976, 366 A.2d 
457. Judgment ®=> 751 

41. Effect of proceedings after attachment of 

jeopardy 

Reversal of defendant's convictions of man- 
slaughter while armed and of carrying pistol 
without license did not preclude new trial on 
same charges, where reversal was based on 
prosecutorial misconduct and not on evidentia- 
ry insufficiency and was unrelated to defen- 
dant's guilt or innocence. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, §§ 22-2405, 
22-3202, 22-3204. Coreas v. U.S., 1991, 585 
A.2d 1376, certiorari denied 112 S.Ct. 167, 502 
U.S. 855, 116 L.Ed.2d 130. Double Jeopardy 
<^> 108 

Including evidence wrongfully admitted in vi- 
olation of the confrontation clause, evidence 
was sufficient to withstand motion for judgment 
of acquittal; therefore, the double jeopardy 
clause did not prevent retrial after conviction 
was reversed based on the erroneous admission 
of evidence, in prosecution for felony-murder, 
armed robbery, and carrying a pistol without a 
license. D.C.Code 1981, §§ 22-2401, 22-2901, 
22-3202, 22-3204; U.S.C.A. Const.Amends. 5, 
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6. Thomas v. U.S., 1989, 557 A.2d 599. Dou- 
ble Jeopardy <^> 109 

Reinstatement of jury verdict of guilty on 
charge of armed robbery was not barred by 
double jeopardy, even though trial court had 
reduced conviction to petit larceny upon ruling 
indictment had insufficiently specified crime of 
armed robbery, where Court of Appeals held 
that indictment was sufficient as to charge of 
armed robbery. D.C.Code 1981, §§ 22-2901, 
22-3202; Criminal Rules 7(c), 34; U.S.C.A. 
Const.Amend. 5. U.S. v. Bradford, 1984, 482 
A.2d 430. Double Jeopardy <^> 106 

Double jeopardy clause does not insulate de- 
fendant from standing trial again after he has 
successfully invoked statutory right of appeal to 
upset his first conviction, on any ground other 
than insufficiency of evidence to support the 
verdict, and criminal defendant who was suc- 
cessful in having his conviction set aside on 
grounds of trial error, though he had served 
sentence imposed, was not placed in double 
jeopardy by second trial on same indictment. 
U.S.C.A. Const.Amends. 5, 6; D.C.Code 1981, 
§§14-305, 22-104, 22-104(a), 22-501, 
22-3202(a)(2), 22-3203(a)(2), 22-3501(a, b), 
23-1322(a)(l, 2), 23-133 1(3)(D), (4), 24-203(b). 
Fitzgerald v. U.S., 1984, 472 A.2d 52. Double 
Jeopardy ^3=^ 118 

42. Double jeopardy 

Conviction under federal statute criminalizing 
retaliation against witnesses, victims and infor- 
mants, and District of Columbia statute crimi- 
nalizing assault with intent to kill while armed, 
did not violate Double Jeopardy Clause; retalia- 
tion provision required intent to retaliate, not 
present in assault with intent provision, while 
assault provision required proof of intent to kill 
and that offender was armed, not required for 
retaliation conviction, and there was no indica- 
tion that Congress intended both provisions to 
apply. U.S.C.A. Const.Amend. 5; 18 U.S.C.A. 
§ 1513(b); D.C.Code 1981, §§22-501, 
22-3202. U.S. v. McLaughlin, C.A.D.C.1998, 
164 F.3d 1, 334 U.S.App.D.C. 1, certiorari de- 
nied 119 S.Ct. 1485, 526 U.S. 1079, 143 
L.Ed.2d 567. Double Jeopardy <^> 183.1 

Double jeopardy clause prohibits successive 
prosecutions in the District of Columbia for 
violations of federal and District of Columbia 
law arising from the same bank or savings and 
loan robbery, but it does not require that prose- 
cution under the federal scheme be preferred to 
prosecution under local statutes, so long as only 
a single prosecution takes place. 18 U.S.C.A. 
§ 2113(a); D.C.C.E. §§ 22-2901, 22-3202. U. 
S. v. Shepard, C.A.D.C.1975, 515 F.2d 1324, 
169 U.S.App.D.C. 353. Double Jeopardy ^ 
186 

Where defendant did not raise at his second 
trial the issue that his acquittal of armed rob- 
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bery at first trial was acquittal of unarmed rob- 
bery as well, defendant waived the defense of 
double jeopardy. D.C.C.E. §§ 22-502, 22-2901, 
22-3202; Fed.Rules Crim.Proc. rule 12(b)(2), 
.18 U.S.C.A. U. S. v. Scott, C.A.D.C.1972, 464 
F.2d 832, 150 U.S.App.D.C. 323. Double Jeop- 
ardy ®=» 201 

Defendant's convictions for aggravated as- 
sault while armed (AAWA) and assault with 
intent to kill, while armed (AWIKWA), arising 
from shooting of occupant of vehicle, did not 
merge under Blockburger test prohibiting dupli- 
cative prosecution for same offense pursuant to 
double jeopardy principles, where elements of 
proof and underlying facts were not the same 
for AAWA and AWIKWA. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, §§ 22-501, 
22-504.1, 22-3202. Nixon v. U.S., 1999, 730 
A. 2d 145, certiorari denied 120 S.Ct. 233, 145 
L.Ed.2dl96. Double Jeopardy <^ 150(1) 

If assault and armed robbery charges are 
triggered by separate acts, convictions do not 
merge for double jeopardy purposes. D.C.Code 
1981, §§22-502, 22-2901, 22-3202; U.S.C.A. 
Const.Amend. 5. Simms v. U.S., 1993, 634 
A.2d 442. Double Jeopardy <®=> 145 

Assault with dangerous weapon conviction 
merged, for double jeopardy purposes, with 
armed robbery conviction; victim was struck 
with hard object to quiet him during robbery, 
perpetrators were still transporting proceeds of 
robbery, perpetrators had previously threatened 
victim with bodily harm, and there was no 
indication that robbery had ended when victim 
was struck. D.C.Code 1981, §§ 22-502, 
22-2901, 22-3202; U.S.C.A. Const.Amend. 5. 
Simms v. U.S., 1993, 634 A.2d 442. Double 
Jeopardy "3= 145 

Defendant's convictions for burglary, premed- 
itated murder, and robbery arising from single 
criminal transaction did not merge, so as to 
trigger double jeopardy protection; the three 
convictions required separate and distinct ele- 
ments of proof. D.C.Code 1981, §§ 22-1 80 1(a), 
22-2401, 22-2901, 22-3202; U.S.C.A. Const. 
Amend. 5. Bennett v. U.S., 1993, 620 A.2d 
1342. Double Jeopardy^ 150(1) 

Simultaneous violation of statute defining 
crime of possession of a firearm during a dan- 
gerous crime and statute enhancing penalty for 
committing certain underlying offenses while 
armed with or having readily available a dan- 
gerous weapon does not constitute a single of- 
fense for double jeopardy purposes, and result- 
ing convictions do not merge; second statute 
requires proof that perpetrator exercise a de- 
gree of dominion and control not required for 
conviction under first statute; also, first statute 
requires proof that instrument possessed was 
either a firearm or an imitation firearm, while 
second statute proscribes any instrument found 
to be a dangerous weapon, which can include 
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but is not limited to firearms and their imita- 
tions; thus, each provision requires proof of a 
fact not required under the other. D.C.Code 
1981, §§ 22-3202, 22-3204(b). Thomas v. U.S., 
1992, 602 A.2d 647. Double Jeopardy <£=» 140 

Punishment for both first-degree burglary 
while armed and first-degree felony-murder 
predicated on armed robbery did not violate 
double jeopardy clause, where armed burglary 
charge required government to prove at least 
one fact that felony-murder did not, i.e., that 
defendant entered dwelling or other building, 
apartment or room, and felony-murder charge 
required proof of at least one fact that armed 
burglary did not, i.e., that defendant killed an- 
other person. D.C.Code 1981, §§ 22~1801(a), 
22-3202, 22-2401, 23-112; U.S.C.A. Const. 
Amend. 5. Waller v. U.S., 1987, 531 A.2d 994. 
Double Jeopardy <S> 150(2) 

Double jeopardy did not bar subsequent pros- 
ecution for second-degree murder of defendant 
who had been acquitted of assault with intent to 
kill while armed arising from same incident and 
involving same victim, where victim had not 
died at time defendant was prosecuted for as- 
sault, and jury at first trial was not presented 
with question of malice. D.C.Code 1981, 
§§ 22-501,22-502,22-2403,22-3202; U.S.C.A. 
Const.Amend. 5. U.S. v. Jackson, 1987, 528 
A.2d 1211. Double Jeopardy @=M 50(3) 

Offenses of assault with intent to kill and 
malicious disfigurement are governed by sepa- 
rate statutes and each statutory provision re- 
quires proof of element which other does not. 
D.C.Code 1981, §§ 22-501, 22-506, 22-3202. 
Wilson v. U.S., 1987, 528 A.2d 876. Double 
Jeopardy*^ 150(1) 

Shooting of victim following attempted rob- 
bery of victim invaded separate interest and 
therefore was separate offense, and thus, impo- 
sition of consecutive sentences for convictions 
of assault with intent to commit robbery while 
armed and assault with dangerous weapon was 
permissible under double jeopardy clause. 
D.C.Code 1981, §§ 22-501, 22-502, 22-3202, 
23-112; U.S.C.A. Const.Amend. 5. Owens v. 
U.S., 1985, 497 A,2d 1086, certiorari denied 106 
S.Ct. 861, 474 U.S. 1085, 88 L.Ed.2d 900. Dou- 
ble Jeopardy <£=> 145 

Defense counsel did not waive defendant's 
right to assert double jeopardy claim merely by 
agreeing to two proposed second-degree mur- 
der instructions, one as lesser included offense 
of first-degree murder and other as lesser in- 
cluded offense of felony-murder, in absence of 
any statement or implication by defendant that 
if he was acquitted on one, he would not there- 
after argue collateral estoppel or double jeopar- 
dy as to the other and in view of fact that case 
involved single course of conduct which could 
be prosecuted only as one offense, except to 
extent of prosecution for lesser-included offense. 
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D.C.Code 1973, §§ 22-103, 22-2401, 22-3202; 
U.S.C.A. Const.Amend. 5. Turner v. U.S., 1983, 
459 A.2d 1054, on rehearing 474 A.2d 1293. 
Double Jeopardy ©== 201 

43. Joint or separate trial of charges 

Refusal to grant severance in prosecution for 
felony-murder, first-degree murder, armed rob- 
bery, robbery and second-degree burglary, was 
not prejudicial to defendant, due to fact that 
evidence placing a codefendant at scene of 
crime was quantitatively and qualitatively great- 
er than evidence against defendant where evi- 
dence against defendant was both substantial 
and compelling, jury was specifically instructed 
to determine guilt of each defendant by consid- 
ering only his own conduct and evidence which 
applied to him and where verdicts demonstrat- 
ed that jury fulfilled its obligation under charge. 
D.C.C.E. '§§ 22-1801(b), 22-2401, 22-2901, 
22-3202; Fed.Rules Crim.Proc. rules 8(b), 14, 
18 U.S.C.A. U. S. v. Leonard, C.A.D.C.1974, 
494 F.2d 955, 161 U.S.App.D.C. 36. Criminal 
Law<®^ 1166(6) 

In view of fact that scene of armed robbery 
and assaults on January 1 7 was different from 
that of armed robbery and assault on January 
1 1 and assaults on January 16, the victims were 
different, and only common factor was that in 
each case the offender was a man wearing a fur 
coat and fur hat, and that there was no evidence 
of a common scheme or plan embracing com- 
mission of all of the offenses, it was prejudicial 
error to join trial of charges relating to offenses 
on January 17 with trial on other counts alleg- 
ing offenses on January 11 and January 16, 
notwithstanding Government's contention that 
evidence of each offense was simple and distinct 
so that jury could not possibly have been con- 
fused. D.C.C.E. §§ 22-502, 22-2901, 22-3202; 
Fed.Rules Crim.Proc. rule 14, 18 U.S.C.A. U. 
S. v. Carter, C.A.D.C.1973, 475 F.2d 349, 154 
U.S.App.D.C. 238. Criminal Law <^> 620(1), 
1166(6) 

No conflict existed between defenses present- 
ed by defendant and codefendant which would 
warrant severance of charges, in multi-defen- 
dant prosecution arising from stabbing death of 
victim; codefendant's theory was one of self- 
defense, defendant maintained that defendant 
was acting in defense of codefendant, and there 
was testimony from several government wit- 
nesses as to activities of both defendants so that 
jury could not have been confused or misled 
simplv by their joinder in single indictment. 
D.C.Code 1981, §§ 22-722(a)(3), 22-2401, 
22-3202, 22-32'04(b). Sams v. U.S., 1998, 721 
A.2d 945, certiorari denied 120 S.Ct. 977, 145 
L.Ed. 2d 928. Criminal Law @=> 620(6) 

Trial judge did not abuse his discretion in 
refusing to grant severance to defendant re- 
specting obstruction of justice charge in prose- 

1 



cution for armed robbery, possession of firearm 
during commission of crime of violence, carry- 
ing pistol without license, and obstruction of 
justice, despite contention that defendant 
wished to testify respecting obstruction of jus- 
tice charge and not other charges, where defen- 
dant's proposed testimony would not have been 
altogether exculpatory, and judge indicated his 
readiness to place reasonable restrictions on 
any cross-examination of defendant regarding 
armed robbery, provided such could be accom- 
plished without unfairness to prosecution. 
D.C.Code 1981, §§ 22-2901, 22-3202, 22-3204, 
22-3204(a), (a)(1). Roy v. U.S., 1995, 652 A.2d 
1 098. Criminal Law <^> 620(6) 

Defendant was not entitled to have first-de- 
gree murder charge severed from charge of 
conspiracy to distribute and possess illegal 
drugs with intent to distribute; defendant con- 
ceded that evidence of murder would be admis- 
sible at separate trial on conspiracy charge, and 
evidence relating to conspiracy would have 
been admissible at separate murder trial to 
show motive. Criminal Rule 14; D.C.Code 
1981, §§ 22-2401, 22-3202, 33-541(a)(l), 
33-549. Void v. U.S., 1993, 631 A.2d 374. 
Criminal Law ©^ 620(6) 

The offenses of armed robbery and carrying a 
dangerous weapon were not sufficiently similar 
to justify joinder under rule, even though the 
same gun may have been used in both offenses, 
in that the two crimes share only a single ele- 
ment, and the armed robbery involved an al- 
leged theft at gunpoint of a gold chain from an 
acquaintance, while the carrying of a dangerous 
weapon involved the possession of a BB gun in 
a public restroom the following day. D.C.Code 
1981, §§ 22-2901, 22-3202, 22-3204; Criminal 
Rules 8, 8(a). Roper v. U.S., 1989, 564 A.2d 
726. Criminal Law <^> 620(1) 

In a prosecution for armed robbery and car- 
rying a dangerous weapon in which the two 
charges were improperly joined, there was not 
clear and convincing evidence that the defen- 
dant had committed the armed robbery, and 
thus evidence of the armed robbery would not 
have been admissible at separate trials on the 
weapons charge and the misjoinder was not 
harmless error, where the defendant was ac- 
quitted of the armed robbery charge. D.C.Code 
1981, §§ 22-2901, 22-3202, 22-3204; Criminal 
Rule 8(a). Roper v. U.S., 1989, 564 A.2d 726. 
Criminal Law ©^ 1 166(6) 

Reversal was required due to misjoinder of 
charges connected with armed robbery of two 
vending trucks and misjoinder of those charges 
with charge against defendant's brother for be- 
ing accessory after fact, receiving stolen proper- 
ty, and obstructing justice; trial was essentially 
swearing contest in which identifications by 
government witnesses were met by contradicto- 
ry testimony from alibi witnesses; no physical 
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evidence linked defendants to either robbery; 
identifications were impeached by discrepancies 
and inconsistencies in description of defen- 
dants; statements of defendant's brother impli- 
cating one defendant in second robbery were 
admitted; and prosecutor's closing argument 
tried to link offenses together. D.C.Code 1981, 
§§ 22-106, 22-722(a)(3), 22-2101, 22-2901, 
22-3202; Criminal Rules 8(b), 14. Morris v. 
U.S., 1988, 548 A.2d 1383. Criminal Law <3=> 
1166(6) 

Defendant's statement that defendant would 
become embarrassed and confounded by having 
to present separate defenses to robbery charges 
for two separate incidents and that defendant 
would testify as to one case but not other, but 
which did not reveal content of defendant's 
testimony, was not convincing showing that de- 
fendant had both important testimony to give 
concerning one count and strong need to re- 
frain from testifying on other robbery count 
and, therefore, did not establish prejudice to 
defendant which would justify severance of 
prosecutions. D.C.Code 1981, §§22-501, 
22-502, 22-2901, 22-3202, 22-3204; Criminal 
Rule 8(a). Arnold v. U.S., 1986, 51 1 A.2d 399. 
Criminal Law <^ 620(7) 

Two robbery incidents prosecuted against de- 
fendant in same trial, which were proved by 
prosecution's use of four witnesses testifying as 
to first robbery and then use of nine witnesses 
testifying as to second robbery, which were de- 
fended by claim of misidentification as to first 
robbery and denial of commission of any crime 
as to second robbery, which prosecutor argued 
as distinct offenses, which led trial court to 
instruct jury at beginning and end of trial to 
view robberies as separate and distinct inci- 
dents, involved sufficiently distinct and separate 
evidence as to each robbery, were not confused 
in mind of jury to prejudice of defendant, and, 
therefore, did not need to be severed. D.C.Code 
1981, §§22-501, 22-502, 22-2901, 22-3202, 
22-3204; Criminal Rule 8(a). Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law &=> 620(6) 

Defendant's conversation with witness to rob- 
bery, in which defendant admitted having 
robbed store and threatened witness in order to 
prevent witness from testifying would be admis- 
sible in separate trial on armed robbery count, 
as well as in trial for obstruction of justice 
count, in that it was probative of defendant's 
consciousness of guilt, and was thus admission 
against interest, and it was directly probative of 
defendant's identity as one of robbers, and thus 
admissible under recognized exception to prohi- 
bition against evidence of other crimes, and 
therefore counts did not have to be severed. 
D.C.Code 1981, §§ 22-722(a)(3), 22-3202. 
Byrd v. U.S., 1985, 502 A.2d 451. Criminal 
Law <3=> 620(6) 
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Inclusion of assault count against one individ- 
ual may have resulted in some confusion and 
prejudice to defendant's case involving the mur- 
der of another individual on a different date; 
however, given the interest injudicial efficiency, 
and it could not be said that the trial court 
abused its discretion in refusing to sever the 
assault count. D.C.Code 1981, §§ 22-504, 
22-2403, 22-3202. Bowler v. U.S., 1984, 480 
A.2d 678. Criminal Law &* 620(6) 

In prosecution for second-degree murder, at- 
tempted robbery, assault with intent to kill 
while armed, carrying a pistol without a license, 
assault with intent to kill while armed, and 
obstruction of justice, court's refusal to sever 
charges relating to death by strangling from 
shooting charges was not abuse of discretion 
since grant of severance during trial is left to 
court's discretion and under particular circum- 
stances evidence of each crime was admissible 
in proof of others. D.C.Code 1981, §§ 22-501, 
22-703, 22-2902, 22-3202, 22-3204. Smith v. 
U.S., 1983, 470 A.2d 315, certiorari denied 105 
S.Ct. 1201, 469 U.S. 1218, 84 L.Ed.2d 344. 
Criminal Law <£=> 620(6) 

In prosecutions for murder, kidnapping, etc., 
arising out of the so-called "Hanafi" take-overs 
of three buildings, the trial court did not abuse 
its discretion in refusing to sever that count of 
the indictment charging assault with a deadly 
weapon. D.C.C.E. §§ 22-1 05a, 22-501, 22-502, 
22-2101, 22-2401, 22-2403, 22-3202. Khaalis 
v. U.S., 1979, 408 A. 2d 313, certiorari denied 
100 S.Ct. 1059, 444 U.S. 1092, 62 L.Ed.2d 781. 
Criminal Law <&^ 620(6) 

Denial of motion to sever counts of indict- 
ment in proceeding in which accused was con- 
victed of four rape offenses and other offenses 
was not abuse of discretion, in view of similar 
characteristics of such offenses, in which assail- 
ant entered through rear of apartments, awoke 
victims, threatened them with weapon, demand- 
ed silence and submission and committed no 
act of violence if there was compliance with his 
orders, in which, in three of the cases, he 
sought to prevent victims from getting good 
look at him and cut or threatened to cut phone 
lines and in which he cut off any pants worn by 
victims. D.C.C.E. §§ 22-502, 22-1 80 1(a), 
22-2801, 22-3202, 23-31 1(a), 23-313; D.C..C.E. 
SCR, Criminal Rules 8(a), 14. Bridges v. U. S., 
1977, 381 A.2d 1073, certiorari denied 99 S.Ct. 
135, 439 U.S. 842, 58 L.Ed.2d 141, rehearing 
denied 99 S.Ct. 467, 439 U.S. 972, 58 L.Ed.2d 
433. Criminal Law €=> 620(6) 

44. Joint or separate trials of codefendants 

Fact that there was conflict in accused's de- 
fenses, in that codefendants relied on separate 
alibi defenses and defendant admitted his pres- 
ence at scene of offenses and in that such defen- 
dant's efforts to discredit testimony that he and 
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a codefendant knocked out victim assertedly 
undermined such codefendant's alibi defense 
and fact that defendant did not testify and thus 
codefendants were precluded from cross-exam- 
ining him did not so prejudice codefendants as 
to render refusal to grant severance an abuse of 
discretion where damaging implications of de- 
fendant's defense were corroborated by substan- 
tial testimony. D.C.C.E. §§ 22-1 801(b), 
22-2401, 22-2901, 22-3202. U. S. v. Leonard, 
C.A.D.C.1974, 494 F.2d 955, 161 U.S.App.D.C. 
36. Criminal Law <3=> 622.2(6) 

In prosecution of defendants on murder and 
rape charges, trial court did not abuse its dis- 
cretion in denying motion of defendant brothers 
for a severance from codefendant, who had 
fatally stabbed the victim, notwithstanding de- 
fendants' claim that the evidence against the 
codefendant was much stronger than the evi- 
dence against them. D.C.C.E. §§ 22-501, 
22-2401, 22-2403, 22-2801, 22-3202. U. S. v. 
Heinlein, C.A.D.C.1973, 490 F.2d 725, 160 
U,S.App,D.C. 157. Criminal Law ®» 622.2(11) 

Denial of defendant's pretrial motion for sev- 
erance, in bank robbery prosecution in which 
defendant's brother was a codefendant, did not 
constitute abuse of discretion, where there were 
no statements by defendant's brother received 
in evidence against defendant, and at defen- 
dant's request jury was instructed that fact that 
defendants were brothers in and of itself should 
not lead them to conclude that they acted in 
concert in robbing the bank. 18 U.S.C.A. 
§ 2113(a); 28 U.S.C.A. § 292(c); D.C.C.E. 
§§ 22-502, 22-2901, 22-3202; Fed.Rules Crim. 
Proc. rule 8, 18 U.S.C.A. U. S. v. Hopkins, 
C.A.D.C.1972, 464 F.2d 816, 150 U.S.App.D.C. 
307. Criminal Law <3=> 622.2(1) 

Trial judge's decision not to sever defendant's 
trial from non-testifying codefendants, in prose- 
cution for voluntary manslaughter was appro- 
priate, where extrajudicial statements from the 
codefendants were admissible. D.C.Code 1981, 
§§ 22-2405, 22-3202. Plater v. U.S., 2000, 745 
A.2cl 953. Criminal Law <3=» 622.1(1) 

Even if defendant's and codefendant's defens- 
es conflicted, defendant was not prejudiced by 
the conflict, so as to warrant severance of defen- 
dants, in prosecution for various offenses in- 
cluding first-degree murder and armed robbery; 
there was enough independent evidence of de- 
fendant's guilt so that trial court could reason- 
ably find with substantial certainty that conflict 
in defenses alone would not sway jury to defen- 
dant guilty. D.C.Code 1981, §§ 22-2401, 
22-2901, 22-3202; Criminal Rule 14. Dancy v. 
U.S., 2000, 745 A.2d 259. Criminal Law ^ 
622.2(6) 

Trial court's failure to sever charges in multi- 
defendant prosecution arising from stabbing 
death of victim did not create "spillover" preju- 
dice against defendant by making trial so com- 
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plex that jury was unable to decide guilt or 
innocence of each defendant separately from 
others, where one codefendant was acquitted of 
all charges, and thus, no basis existed for con- 
cluding that jury was confused or frustrated by 
complexity of evidence, or that jury could not 
fairly decide guilt or innocence of one defen- 
dant separately from others. D.C.Code 1981, 
§§ 22-722(a)(3), 22-2401, 22-3202, 22-3204(b). 
Sams v. U.S., 1998, 721 A.2d 945, certiorari 
denied 120 S.Ct. 977, 145 L.Ed.2d 928. Crimi- 
nal Law @» 622.2(8) 

Joint trial of defendant for second-degree 
murder while armed and assault with a deadly 
weapon with codefendant charged with second- 
degree murder while armed did not cause jury 
to be inflamed against defendant by evidence of 
murder; it was undisputed that defendant cut 
victim on the wrist prior to his being stabbed by 
codefendant in the chest, and jury acquitted 
each of defendants for murder, convicting de- 
fendant instead of assault with deadly weapon 
and codefendant of assault with intent to kill 
while armed. D.C.Code 1981, §§ 22-501, 
22-502, 22-2403, 22-3202, 23-311. Jackson v. 
U.S., 1994, 650 A.2d 659. Criminal Law &» 
622.2(8) 

Denying motion to sever trial of murder code- 
fendants was not abuse of discretion, despite 
contention that prejudice from joint trial result- 
ed from threats allegedly made by codefendant 
to government witness, given that threats or 
nature of that conversation were never revealed. 
D.C.Code 1981, §§ 22-2403, 22-3202. Price v. 
U.S., 1992, 602 A.2d 641. Criminal Law <^ 
622.2(3) 

In prosecution wherein defendant and code- 
fendant were charged with armed robbery and 
evidence against both defendants was essential- 
ly the same, and both men offered defense of 
alibi, court would not have had to sever trial 
even if defense counsel had requested it, and 
failure to sever trial sua sponte did not amount 
to plain error. D.C.C.E. §§ 22-2901, 22-3202. 
Cunningham v. U. S., 1979, 408 A.2d 1240. 
Criminal Law ®» 1044.1(2) 

Where assault and weapon charges against 
one defendant were distinct in time and place 
from charges of first-degree murder while 
armed, brought against other defendants, and 
evidence of murder was overwhelmingly major 
portion of five-week trial while there was com- 
paratively meager evidence on assault and 
weapon charges, and evidence of murder would 
not have been admissible at separate trial of 
particular defendant on assault and weapon 
charges, it was error to deny severance. 
D.C.C.E. §§ 22-502, 22-2401, 22-3202, 
22-3204, 23-31 1(c); D.C.C.E. SCR, Criminal 
Rule 8(b). Sousa v. U. S., 1979, 400 A.2d 1036, 
certiorari denied 100 S.Ct. 484, 444 U.S. 981, 
62 L.Ed.2d 408, certiorari denied 100 S.Ct. 485, 
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444 U.S. 981, 62 L.Ed.2d 408. Criminal Law 
<S> 622.2(11) 

Where assault and weapon charges against 
one defendant were joined for trial with murder 
charges against other defendants, particular de- 
fendant was prejudiced by association with evi- 
dence proving bloody and grotesque killing, and 
in view of reference throughout trial to defen- 
dants as group having name of particular defen- 
dant, associating particular defendant in minds 
of jurors with murder with which he was not 
charged, prejudice required reversal and there 
was thus abuse of discretion in denying sever- 
ance. D.C.C.E. §§ 22-502, 22-2401, 22-3202, 
22-3204, 23-3 11(c); D.C.C.E. SCR, Criminal 
Rule 8(b). Sousa v. U. S., 1979, 400 A.2d 1036, 
certiorari denied 100 S.Ct. 484, 444 U.S. 981, 
62 L.Ed. 2d 408, certiorari denied 100 S.Ct. 485, 
444 U.S. 981, 62 L.Ed. 2d 408. Criminal Law 
<£=> 1166(6) 

Even assuming that defendant and codefend- 
ant had antagonistic defenses to armed robbery 
charge, where independent evidence of defen- 
dant's guilt was overwhelming and defendant 
did not demonstrate that alleged conflict in de- 
fenses in itself created danger that jury would 
unjustifiably infer defendant's guilt, any possible 
prejudice which may have resulted from joint 
trial was not such as to warrant reversal. 
D.C.C.E. §§ 22-2901, 22-3202, 23-311, 23-313; 
D.C.C.E. SCR, Criminal Rule 14. Clark v. U. 
S., 1976, 367 A.2d 158. Criminal Law ©» 
1166(6) 

45. Conduct of trial 

In prosecution for assault with intent to kill 
while armed and carrying dangerous weapon, 
court's comment, taken in context, was not ob- 
jectionable as withdrawing from jury any issue 
affecting determination of guilt or innocence. 28 
U.S.C.A. § 294(d); D.C.C.E. §§ 22-501, 
22-3202, 22-3204. U. S. v. Craven, C.A.D.C. 
1972, 458 F.2d 802, 147 U.S.App.D.C. 383. 
Criminal Law <S=» 655(1) 

46. Examination of witnesses — In general 

Prosecutor's eight leading questions which 
were put to victims despite victims' inability to 
recall events of robbery were improper in prose- 
cution lor armed robbery, assault with intent to 
commit robbery and to kill while armed, assault 
with dangerous weapon, and carrying pistol 
without license. D.C.Code 1981, §§ 22-501, 
22-502, 22-2901, 22-3202, 22-3204. Arnold v. 
U.S., 1986, 511 A.2d 399. Witnesses <$=> 240(1) 

47. Competency of witnesses, examina- 
tion of witnesses 

Trial court, which denied a defense motion 
during trial to have key prosecution witness, 
who was a chronic alcoholic, subjected to a 
psychiatric examination with respect to his 
competency, did not abuse its discretion in re- 
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fusing to treat the witness as a person of actual 
or potential incompetency, notwithstanding the 
claims of defendants, in support of their motion, 
that the testimony given by the witness was 
highly confusing and that hospital records indi- 
cated he had a clinical history which rendered 
him wholly unreliable. D.C.C.E. §§ 22-501, 
22-2401, 22-2403, 22-2801, 22-3202. U. S. v. 
Heinlein, C.A.D.C.1973, 490 F.2d 725, 160 
U.S.App.D.C. 157. Witnesses <2=> 77 

Trial court properly rejected attempt by two 
witnesses who were unfamiliar with defendant's 
reputation as to character traits in issue in 
robbery and assault case to testify as to his 
character. D.C.C.E. §§ 22-502", 22-2901, 
22-3202. U. S. v. Hinkle, C.A.D.C.1971, 448 
F.2d 1157, 145 U.S.App.D.C. 234. Witnesses 
®=» 37(4) 

Prosecutor who called robbery victims to tes- 
tify despite victims' expressed inability to recall 
events was entitled to continue questioning vic- 
tims in order to probe memory and test recol- 
lection in prosecution for armed robbery, as- 
sault with intent to commit robber}' and to kill 
while armed, assault with dangerous weapon, 
and carrying pistol without license. D.C.Code 
1981, §§ 2Z-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Witnesses <2=> 37(3) 

In criminal prosecution, trial court applied 
proper legal standard for ascertaining compe- 
tency of child to testify regarding murder, al- 
though voir dire focused almost exclusively on 
child's capacity to understand difference be- 
tween truth and falsehood and to appreciation 
of duty to tell truth, where trial court's own 
question at voir dire as to child's ability to 
remember back to date of murder followed by 
court's observations and findings immediately 
after child's testimony at trial and again in 
posttrial order clearly covered determination of 
child's ability to recollect events about which 
she testified. D.C.C.E. §§ 22-2403, 22-3202, 
22-3203. Smith v. U.S., 1980, 414 A.2d 1189. 
Witnesses £=> 40(1) 

48. Privilege of witness, examination of 

witnesses 

In first-degree murder trial, trial court was 
not required to sua sponte inquire as to whether 
government could obtain order of use immunity 
for prosecution witness after witness invoked 
his Fifth Amendment privilege against testifying 
concerning previous altercation in which wit- 
ness and victim had allegedly shot at defendant, 
where neither party suggested use immunity 
and defense counsel made rather weak showing 
of why cross-examination of witness about pre- 
vious altercation was necessary. U.S.C.A. 
Const.Ame.nds. 5, 6; D.C.Code 1981, 
§§ 22-2401, 22-3202. McClellan v. U.S., 1997, 
706 A. 2d 542, rehearing denied, certiorari de- 



156 



WEAPON REGULATION AND POSSESSION 



nied 118 S.Ct. 2073, 524 U.S. 910, 141 L.Ed.2d 
149. Witnesses <3=> 304(1) 

49. Confrontation of witnesses, examina- 
tion of witnesses 

The admission of statements by non-testifying 
codefendants did not violate defendant's Sixth 
Amendment confrontation rights, in prosecution 
for voluntary manslaughter; there was no refer- 
ence to defendant's existence or participation in 
the offense because the statements did not intro- 
duce the names or descriptions of individual 
participants, and the statement's use of the plu- 
ral neutral pronoun, "we," when referring to 
the group that attacked the victim, in no way 
specifically linked defendant to the crime be- 
cause there was no dispute that the incident 
was a group assault. U.S.C.A. Const. Amend. 6; 
D.C.Code 1981, §§ 22-2405, 22-3202. Plater v. 
U.S., 2000, 745 A.2d 953. Criminal Law <$=> 
662.8 

Murder defendant's confrontation clause 
rights were not violated by decision to allow 
witness to testify for government while denying 
defendant opportunity to cross-examine witness 
for bias after witness had invoked his Fifth 
Amendment privilege against testifying concern- 
ing previous altercation in which witness and 
victim had allegedly shot at defendant, where 
defense counsel made rather weak showing of 
why cross-examination was necessary, only real 
bias issue related to witness' hostility toward 
defendant arising out of his involvement in 
shooting, jury was made fully aware of witness' 
role in previous shooting incident, witness was 
subject to extensive cross-examination on all 
other subjects, and prosecution presented an- 
other witness to shooting incident whose Fifth 
Amendment rights were not implicated and who 
was subject to unlimited cross-examination. 
U.S.C.A. Const.Amends. 5, 6; D.C.Code 1981, 
§§ 22-2401, 22-3202. McClellan v. U.S., 1997, 
706 A. 2d 542, rehearing denied, certiorari de- 
nied 118 S.Ct. 2073, 524 U.S. 910, 141 L.Ed.2d 
149. Criminal Law &=> 662.7 

Prosecutor's leading questions which were 
asked despite victims' inability to recall events, 
but which did not. constitute only direct evi- 
dence against defendant, did not violate defen- 
dant's Sixth Amendment right to confront wit- 
nesses in prosecution for armed robbery, assault 
with intent to commit robbery and to kill while 
armed, assault with dangerous weapon, and 
carrying pistol without license. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204; U.S.C.A. Const.Amends. 5, 6. Arnold 
v. U.S., 1986, 511 A.2d 399. Criminal Law €=> 
662.1 

Trial judge's actions in murder and kidnap- 
ping prosecution in cutting off defense counsel 
before she completed her questioning of a wit- 
ness as to what the witness had told her at jail 
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on a previous occasion, in order to keep defense 
counsel from putting herself in a position where 
she could be called to testify, did not violate 
defendant's right to confront witnesses against 
him. D.C.Code 1981, §§ 22-2101, 22-2401, 
22-3202; U.S.C.A. Const.Amend. 6. Ford v. 
U.S., 1984, 487 A.2d 580. Criminal Law ®* 
662.1 

In prosecution for armed burglary, armed 
robbery, and assault, trial court's ruling curtail- 
ing in limine defense counsel's inquiry of com- 
plainant concerning her possible status as a 
police informant in other cases, which allegedly 
would have caused jury to view her testimony 
with skepticism, was not an abridgement of 
defendant's Sixth Amendment right to confron- 
tation, in that such evidence was not relevant 
given fact that complainant's status was that of 
a crime victim rather than that of a provider of 
information regarding criminal activities of oth- 
ers and fact that jury had before it complain- 
ant's admission that she engaged in after-hours 
sale of cigarettes and liquor contrary to law. 
D.C.C.E. §§ 22-502, 22-1801, 22-2901, 
22-3202, 25-102 et seq.; U.S.C.A.Const. 
Amend. 6. Smith v. U.S., 1978, 389 A.2d 1364. 
Criminal Law < S= & 662.7 

50. Cross-examination, examination of 

witnesses 

Police officer's report and broadcast tran- 
script could properly be used to cross-examine 
taxi driver, in prosecution for robbery of the 
taxi driver, so as to lay foundation for his antici- 
pated subsequent impeachment by the officer 
who made the records. D.C.C.E. §§ 22-2901, 
22-3202. U. S. v. Smith, C.A.D.C.1975, 521 
F.2d 957, 31 A.L.R. Fed. 437, 172 U.S.App.D.C. 
297. Witnesses^ 271(3) 

Testimony about assault in which defendant 
pointed gun at Government witness and pulled 
trigger was admissible on redirect examination 
of witness, despite the risk of prejudice, where 
defendant attempted, on cross-examination of 
witness, to discredit witness's more limited tes- 
timony about having merely seen defendant 
with a gun prior to robbery and murder of 
victim. D.C.Code 1981, §§ 22-2401, 22-2901, 
22-3202. Busey v. U.S., 2000, 747 A.2d 1153. 
Witnesses^ 288(2) 

Prosecutor's opening questions on cross-ex- 
amination of defendant's character witnesses in 
prosecution for murder and kidnapping, as to 
whether the witnesses had been with defendant 
on day of the murder, were a proper attempt to 
establish the limitations of the character testi- 
mony. D.C.Code 1981, §§ 22-2101, 22-2401, 
22-3202. Ford v. U.S., 1984, 487 A.2d 580. 
Witnesses &=> 274(1) 

5 1 . Rebuttal, examination of witnesses 

In proceeding in which defendant was con- 
victed of armed robbery and in which he testi- 
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fied that he did not frequent the area in ques- 
tion and could not possibly be the perpetrator of 
the offense, allowing three officers, who were 
assigned to prostitution enforcement branch, to 
testify, in rebuttal, that they had seen defendant 
in such area on at least 13 occasions was not 
abuse of discretion, particularly in light of 
strength of Government's case and the fact that 
testimony concerning prostitution had already 
been admitted at trial. D.C.C.E. §§ 22-2901, 
22-3202. Fitzhugh v. U. S., 1980, 415 A.2d 
548. Criminal Law <3= 683(2) 

52. Credibility and impeachment, exami- 
nation of witnesses 

Refusal, in criminal prosecution, to admit tes- 
timony regarding effect of drug use on percep- 
tion for purposes of impeaching testimony of 
accomplice, who testified for government and 
who was a heroin user, unless it was established 
that accomplice had used narcotics on day of 
offenses was not error. D.C.C.E. §§ 22-1 80 1(b), 
22-2401, 22-2901, 22-3202. U. S. v. Leonard, 
C.A.D.C.1974, 494 F.2d 955, 161 U.S.App.D.C. 
36. Witnesses^ 327 

Without proper evidentiary foundation for 
questions about complaining witness' drug use 
at time of rape incident, trial judge did not 
abuse her discretion in concluding that such 
questions would be more prejudicial than pro- 
bative, and thus inadmissible. (Per Reid, J., 
with two Judges concurring.) D.C.Code 1981, 
§ 22-3202; § 22-2801 (Repealed). Bolanos v. 
U.S., 1998, 718 A.2d 532. Witnesses <3=> 328 

Trial court did not abuse its discretion by 
failing to allow full exploration, in rape prose- 
cution, of complaining witness' status as person 
in need of supervision (PINS); court reviewed 
witness' PINS jacket in camera and concluded 
that it dealt primarily with family neglect of 
witness and her "community placement" rather 
than with her moral turpitude or dishonesty, 
and nonetheless, court permitted defense coun- 
sel to cross-examine witness regarding bias, 
credibility, and lifestyle. (Per Reid, J., with two 
Judges concurring.) D.C.Code 1981, 

§ 22-3202; § 22-2801 (Repealed). Bolanos v. 
U.S., 1998, 718 A.2d 532. Witnesses <£=> 344(1) 

Government could impeach its own witness in 
prosecution for assault with intent to kill while 
armed with her prior inconsistent grand jury 
statements identifying defendant as assailant, as 
it had been taken by surprise by witness' recan- 
tation of her previous sworn testimony. 
D.C.Code 1981, §§ 22-501, 22-3202. Price v. 
U.S., 1988, 545 A.2d 1219. Witnesses <$=> 
380(5.1) 

There was sufficient inconsistency between 
murder defendant's omission to tell police of 
her encounter with murder victim on day of his 
death when she waived her Miranda rights and 
talked to police and her testimony at trial to 
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make it permissible for the state to impeach 
defendant on the basis of her omission, since 
under the circumstances it would have been 
natural for defendant to mention fact that she 
had been with the victim on the day of his 
death, and since defendant knew that the mur- 
der victim had been killed only hours after she 
saw him alive. D.C.Code 1981, §§ 22-2101, 
22-2401, 22-3202. Ford v. U.S., 1984, 487 
A.2d 580. Witnesses <&=> 347 

Through cross-examination of witnesses in 
prosecution for felony-murder and first-degree 
burglary on subject of their plea agreement, 
defense counsel suggested that witnesses had a 
motive to lie at trial, and thereby triggered 
application of rules which permit admission of 
prior consistent statements, for purposes of de- 
termining whether such prior consistent state- 
ments were properly admitted. D.C.Code 1981, 
§§ 22-1801(a), 22-2401, 22-3202, 22-3204. 
Williams v. U.S., 1984, 483 A.2d 292, certiorari 
denied 106 S.Ct. 275, 474 U.S. 906, 88 L.Ed.2d 
236. Witnesses e^ 414(2) 

Trial court in prosecution for felony-murder 
and first-degree burglary erred in admitting pre- 
vious statements of three prosecution witnesses 
during redirect to rehabilitate their testimony 
after defense counsel suggested that witnesses 
had a motive to lie at trial, where prior state- 
ments were made to law enforcement officials 
at a time when witnesses were under arrest and 
knew that they could be tried for first-degree 
murder, and thus, had a motive to lie to the 
detective who took the statements. D.C.Code 
1981, §§ 22-1 801(a), 22-2401, 22-3202, 
22-3204. Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
88 L.Ed.2d 236. Witnesses <3=> 414(2) 

In prosecution for rape, trial court did not 
abuse its discretion in permitting Government 
to impeach testimony of police officer who testi- 
fied for defendant, by eliciting evidence that 
tended to show officer's bias against the Gov- 
ernment because of the criticism officer re- 
ceived concerning her investigation of the case, 
since inquiry into this matter was within wide 
range of information that would be of potential 
value to jury in assessing officer's credibility. 
D.C.Code 1981, §§ 22-2801, 22-3202. Staton 
v. U.S., 1983, 466 A.2d 1245. Witnesses ©= 
367(1) 

In prosecution for attempted robbery, burgla- 
ry, assault, and murder, trial court did not err 
in denying defendant's pretrial motion to limit 
his impeachment to fact but not nature of his 
prior convictions. D.C.Code 1981, §§ 22-502, 
22-1801(a), 22-2401, 22-2402, 22-3202, 
22-3204. Adams v. U.S., 1983, 466 A.2d 439. 
Witnesses &=> 337(30) 
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53. Harmless or reversible error, exami- 
nation of witnesses 

Refusal, in prosecution for felony-murder, 
first- degree murder, armed robbery, robbery 
and second -degree burglary, to permit cross- 
examination of accomplice, who testified for 
government and whose counsel had been in- 
formed that government would be willing, with 
regard to unrelated narcotics and robbery 
charges against accomplice, to accept plea of 
guilt}' to one misdemeanor, as to whether gov- 
ernment had made any disposition of such unre- 
lated charges was reversible error when consid- 
ered in conjunction with other errors. D.C.C.E. 
§§ 22-1801(b), 22-2401, 22-2901, 22-3202. U. 
S. v. Leonard, ■ C.A.D.C. 1974, 494 F.2d 955, 161 
U.S.App.D.C. 36. Criminal Law <^> 1170.5(1) 

In prosecution for armed robbery and assault 
with a dangerous weapon, trial court committed 
prejudicial error in ruling that a prospective 
defense character witness whose testimony was 
to be limited to defendant's reputation for truth 
and veracity could be cross-examined about an 
alleged arrest of defendant for rape; in addition 
to introducing the reprobated "bad man — good 
man" dichotomy into the trial, the relationship 
between rape and veracity is tenuous at best, 
and any possible probative value of the evidence 
would have been far outweighed by its prejudi- 
cial effect. D.C.C.E. §§ 22-502, 22-2901, 
22-3202. U. S. v. Fox, C.A.D.C1972, 473 F.2d 
131, 154 U.S.App.D.C. 1. Criminal Law <&* 
1 1 70.5(5); Witnesses <3=> 274(2) 

Error arising when prosecutor was permitted 
to impeach its own witnesses with prior incon- 
sistent statements in prosecution for first-degree 
murder while armed was harmless, where testi- 
mony of other prosecution witnesses, if be- 
lieved, established that defendant was armed 
and shot victim. D.C.Code 1981, §§ 6-2361, 
14-102, 22-2401, 22-3202, 22-3204. In re 
D.A., 1991, 597 A.2d 1331. Criminal Law <^> 
1170.5(1) 

In prosecution for manslaughter while armed 
in which defendant claimed self-defense, it was 
harmless error to refuse to permit proffered 
impeachment and extrinsic evidence of govern- 
ment witness' prior inconsistent statement of 
victim's purpose in entering apartment in which 
he was killed; any impeachment discrediting 
witness' "benign visitor" testimony, while rein- 
forcing defendant's statements, was only mar- 
ginally relevant to right of self-defense later, 
when defendant choked victim over substantial 
period of time, during which period defendant 
was clearly in control of situation and appeared 
not to be in imminent danger. D.C.Code 1981, 
§§ 22-2405, 22-3202. Gray v. U.S., 1991, 589 
A.2d 912. Criminal Law ©=M 170.5(1) 

Error, as result of prosecutor's open-ended 
question leading detective to violate court order 
not to mention photographic identification 

1 
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made by witnesses who had not given identifica- 
tion testimony, did not prejudice defendant in 
prosecution for armed robbery, assault with in- 
tent to commit robbery and to kill while armed, 
assault with dangerous weapon, and carrying 
pistol without license, where detective did not 
testify that witness had made identification, and 
defense did not rest on claim of misidentifica- 
tion. D.C.Code 1981, §§ 22-501, 22-502, 
22-2901, 22-3202, 22-3204. Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law <^> 
1170.5(1) 

Prosecutor's improper use of eight leading 
questions which were put to robbery victims 
who could not recall events, which asked 
whether property was taken from victims and 
whether victims remembered identifying defen- 
dant to police, which put before jury a fact not 
otherwise known, which was directly relevant to 
main issue in case, but which asked for cumula- 
tive evidence and were not answered, did not 
substantially prejudice defendant in prosecution 
for armed robbery, assault with intent to com- 
mit robbery and to kill while armed, assault 
with dangerous weapon, and carrying pistol 
without license. D.C.Code 1981, §§ 22-501, 
22-502, 22-2901, 22-3202, 22-3204. Arnold v. 
U.S., 1986, 511 A.2d 399. Criminal Law <S^ 
1170.5(3) 

Trial court's action in murder and kidnapping 
prosecution in allowing prosecutor to establish 
through cross-examination that one defendant 
had not told anyone except her mother about 
her encounter with murder victim on day of his 
death did not cause serious prejudice to defen- 
dant, since such impeachment did not encroach 
upon defendant's constitutional right against 
self-incrimination, since prosecutor made no 
mention of it in closing, and in light of strong 
evidence in the case. D.C.Code 1981, 
§§ 22-2101, 22-2401, 22-3202. Ford v. U.S., 
1984, 487 A.2d 580. Criminal Law <^> 
1170.5(1) 

Error of trial court, in prosecution for felony- 
murder and first-degree burglary, in admitting 
previous statements of three prosecution wit- 
nesses to rehabilitate their testimony after de- 
fense counsel suggested that the witnesses had a 
motive to lie at trial was harmless, in view of 
government's evidence of defendant's active 
participation in the crimes, in conjunction with 
court's detailed charge to jury regarding limited 
use of prior consistent statements. D.C.Code 
1981, §§ 22-1801(a), 22-2401, 22-3202, 
22-3204. Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
U L.Ed.2d 236. Criminal Law <^> 1170.5(6) 

In prosecution wherein defendants were con- 
victed of armed kidnapping and armed robbery, 
where defense counsel was denied any opportu- 
nity to cross-examine as to possible liberty inter- 
est bias after making adequate proffer and 
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where witness involved was key government 
witness and where chance of testimonial moti- 
vation of witness was not otherwise made 
known to jury, so that jury had no opportunity 
to assess potential bias of witness, error in re- 
fusing to allow cross-examination of prosecut- 
ing witness against whom an unrelated drug 
charge was pending could not be said to be 
harmless. D.C.Code 1973, §§ 22-2101, 
22-2901, 22-3202; U.S.CA.Const. Amend. 6. 
Coligan v. U. $., 1981, 434 A.2d 483. Criminal 
Law <$=> 1170.5(1) 

In prosecution for armed burglary, armed 
robbery and assault, error of a constitutional 
dimension occurred in restricting scope of de- 
fense cross-examination of detective and com- 
plainant concerning her possible role as an in- 
formant in other cases, which might have 
demonstrated her need to curry favor with au- 
thorities, presumably in exchange for their 
overlooking her own illegal conduct of bootleg- 
ging liquor and cigarettes, but such error was 
harmless, where complainant testified that she 
believed that police were aware of her illegal 
activities, complainant admitted status as law- 
breaker, evidence showed that complainant 
was victim of violent assault and record re- 
flected that restricted cross-examination was of 
relatively little importance in trial below. 
D.C.C.E. §§ 22-502, 22-1801, 22-2901, 
22-3202, 25-102 et seq.; U.S.CA.Const. 
Amend. 6. Smith v. U.S., 1978, 389 A.2d 
1364. Criminal Law ®=> 1170.5(5); Witnesses 
<S> 372(2) 

54. Admissibility of evidence — Judicial notice 

Even though proof at trial showed that rob- 
bery was committed while armed, inasmuch as 
defendant was only charged with unarmed rob- 
bery, court could not take judicial notice of fact 
that a pistol was used in order to deny sentence 
under the Youth Corrections Act. D.C.C.E. 
§§ 22-3202, 22-3202(d)(l); 18 U.S.C.A. § 5005 
et seq. U. S. v. Bolden, C.A.D.C.l 975, 514 F.2d 
1301, 169 U.S.App.D.C. 60. Criminal Law <&=> 
304(1) 

55. Relevancy, admissibility of evidence 

Trial court did not err, at juvenile defendant's 
trial on assault and robbery charges stemming 
from group attack on pedestrian, by admitting 
testimony about group's assault on another, un- 
known pedestrian earlier the same evening; 
earlier attack occurred alter gang had agreed to 
attack any would-be drug buyers and thus was 
relevant to explain the circumstances surround- 
ing the charged offenses. D.C.Code 1981, 
§§ 22-501, 22-2901, 22-3202. In re T.H.B., 
1996, 670 A.2d 895. Infants <3=> 173.1 
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56. Demonstrative evidence, admissibili- 
ty of evidence 

Where robbery victim testified that shotgun 
found in defendant's apartment was similar to 
the shotgun which one of the robbers had, infor- 
mant testified that the shotgun belonged to de- 
fendant and that defendant had it when he left 
the apartment with another person to commit 
the robbery, the shotgun was properly admitted 
into evidence in prosecution for armed robbery. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202(a). U. 
S. v. Jackson, C.A.D.C.1974, 509 F.2d 499, 166 
U.S.App.D.C. 166. Criminal Law <$=> 404.65 

In prosecution on several counts arising from 
the robbery of a mail truck, the admission in 
evidence of a .38-caliber pistol was proper, 
where a government witness testified that the 
pistol belonged to one of the defendants and 
was carried by him during the robbery. 18 
U.S.C.A. § 21 14; D.C.C.E. §§ 22-2901, 22-3202. 
U. S. v. Knight, C.A.D.C.1974, 509 F.2d 354, 
166 U.S.App.D.C. 21. Criminal Law <3=> 404.65 

Five .38 caliber cartridges found in defen- 
dant's apartment were admissible as non-Drew 
evidence that defendant had gun of caliber that 
fired bullet that killed victim, and that the sil- 
ver-colored revolver that witnesses saw defen- 
dant wield was indeed that weapon. D.C.Code 
1981, §§ 22-2401, 22-2901, 22-3202. Busey v. 
U.S., 2000, 747 A.2d 1153. Criminal Law <£=> 
404.65 

Trial judge did not abuse his discretion by 
admitting into evidence knife found in defen- 
dant's car, after balancing probative value of 
knife in proving armed rape against prejudice to 
defendant in portraying him as person who 
carried a knife in his car. D.C.Code 1981, 
§§ 22-2801, 22-3202. Lee v. U.S., 1984, 471 
A.2d 683. Criminal Law <£=> 404.65 

In proceeding in which defendants were con- 
victed of second-degree burglary of jewelry 
business offices while armed, admission into 
evidence of the money and jewelry taken from 
defendant when he was arrested was not abuse 
of discretion, in view of fact that custody was 
established showing that such items had been 
taken from defendant and that a second defen- 
dant identified the property being carried by 
first defendant as the jewelry business' property. 
D.C.Code 1981, §§ 22-1801, 22-3202. Lee v. 
U.S., 1982, 454 A.2d 770, certiorari denied 104 
S.Ct. 409, 464 U.S. 972, 78 L.Ed.2d 349, rehear- 
ing denied 104 S.Ct. 747, 464 U.S. 1064, 79 
L.Ed. 2d 204. Criminal Law <^> 404.75 

57. - — Documentary evidence, admissibility 

of evidence 

In proceeding in which defendants were con- 
victed of second-degree burglary while armed, 
admission of tape recording of prearrest negoti- 
ations and videotape of arrest scene was not 
abuse of discretion due to fact that the tapes 
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were potentially highly prejudicial, in view of 
fact that the tapes had some probative value, at 
least as corroborative evidence, that their actual 
prejudicial impact was probably minimal and 
that trial judge gave a cautionary instruction to 
jury. D.C.Code 1981, §§ 22-1801, 22-3202. 
Lee v. U.S., 1982, 454 A.2d 770, certiorari de- 
nied 104 S.Ct. 409, 464 U.S. 972, 78 L.Ed.2d 
349, rehearing denied 104 S.Ct. 747, 464 U.S. 
1064, 79 L.Ed.2d 204. Criminal Law <^> 
438(8), 438.1 

58. Expert testimony, admissibility of ev- 
idence 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, exclusion of psychology profes- 
sor's proffered testimony including testimony 
that "eye-witness [sic] identification is * * '* 
not as simple as it is assumed to be * * * ," 
that scientific literature supported conclusion 
that one under stress does not make as good an 
observation as one not under stress, that once a 
person publicly announced an opinion, he 
would be motivated to maintain it and that 
suggestions from a person in authority could 
have a considerable effect on identification pro- 
cess was not an abuse of discretion. D.C.C.E. 
§§ 22-2901, 22-3202, 22-3214(b). Dyas v. U. 
S., 1977, 376 A.2d 827, certiorari denied 98 
S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 464. Crim- 
inal Law <®=» 474.3(2) 

59. Opinion evidence, admissibility of ev- 
idence 

Permitting police officer to testify regarding 
direction from which shot causing bullet hole in 
wall was fired did not constitute an abuse of 
discretion in prosecution for armed robbery and 
for carrying a dangerous weapon. D.C.C.E. 
§§ 22-2901, 22-3202, 22-3204. U. S. v. Pier- 
son, C.A.D.C.1974, 503 F.2d 173, 164 U.S.App. 
D.C. 82. Criminal Law <&> 459 

60. Hearsay, admissibility of evidence 

In murder and kidnapping prosecution, trial 
court properly refused to permit defendant's 
mother to testify, over state's hearsay objection, 
as to what defendant told her on the telephone 
after defendant encountered the murder victim 
on day of his death, despite defense counsel's 
argument that the statement was not being of- 
fered for its truth but rather to show defendant's 
state of mind. D.C.Code 1981, §§22-2101, 
22-2401, 22-3202. Ford v. U.S., 1984, 487 
A. 2d 580. Criminal Law <3=* 419(2.20) 

Testimony of police officer recounting pretrial 
identification, by victim of assault with intent to 
commit armed robbery, of handgun that officer 
had found on day following the attempted rob- 
bery near site of defendant's apprehension, even 
though technically hearsay, was admissible, 
where there were circumstantial guarantees of 
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trustworthiness and reliability surrounding the 
testimony in that both victim and police officer 
testified at trial and were available for cross- 
examination on details surrounding the pretrial 
identification of the gun, and where police offi- 
cer's testimony merely corroborated evidence 
already adduced from the victim bv the prosecu- 
tor. D.C.Code 1981, §§ 22-501, 22-3202. 
Harley v. U.S., 1984, 471 A.2d 1013. Criminal 
Law <©=» 421(6) 

In prosecution for armed robbery and felony- 
murder, police detective was properly allowed 
to testify that he received over telephone the 
serial number of gun sold by defendant and 
what the serial number was, same being ex- 
tremely reliable evidence such as that constitut- 
ing extrajudicial identification testimony which 
is admissible as substantive evidence. 
D.C.Code 1981, §§ 22-2401, 22-2901, 22-3202. 
Tribble v. U. S., 1982, 447 A.2d 766. Criminal 
Law «=» 42 1 (6) 

In proceeding in which defendant was con- 
victed of second-degree murder while armed 
and of carrying pistol without a license, declar- 
ant's alleged hearsay statement to officer that 
specified individual other than defendant shot 
victim did not have sufficient equivalent circum- 
stantial guarantees of trustworthiness to war- 
rant its admission into evidence as exception to 
hearsay rule, in that statement was not made 
under oath, was not made in presence of trier of 
fact and that declarant was not subject to cross- 
examination and in view of fact that it was not 
demonstrated that probability of trustworthiness 
in statement outweighed normal risks associat- 
ed with inherent dangers of hearsciy statements. 
D.C.C.E. §§ 22-2403 to 22-3202, 22-3204; Fed. 
Rules Evid. Rule 804(b)(5), 28 U.S.CA Jack- 
son v. U. S., 1980, 424 A.2d 40, certiorari de- 
nied 102 S.Ct. 979, 454 U.S. 1127, 71 L.Ed.2d 
116. Criminal Law <&=> 419(1.10) 

In prosecution for murder, wherein defendant 
was accused of shooting his former girl friend, 
and wherein defendant failed to raise any of the 
three defenses, including accident, self-defense, 
or suicide by decedent, which traditionally had 
been understood to call into question state of 
mind of deceased declarant, but rather defend- 
ed on claim of mistaken identity and alibi, state 
of decedent-declarant's state of mind at time of 
her murder was not in issue; therefore, trial 
court erred in admitting hearsay testimony as to 
statements made by decedent-declarant in 
which she recounted her fear of defendant as 
well as threats and assaults that defendant bad 
allegedly directed at her. D.C.C.E. §§ 22-2401, 
22-3202. Clark v. U. S., 1980, 412 A.2d 21. 
Criminal Law <^> 419(6), 419(8) 

Statements made by murder victim indicating 
that she was afraid of defendant were admissi- 
ble under state of mind exception at second- 
degree murder while armed trial, even though 
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certain hearsay evidence of specific prior acts 
by defendant should have been excluded. 
D.C.C.E. §§ 22-2403, 22-3202. Campbell v. U. 
S., 1978, 391 A.2d 283. Criminal Law <&* 
419(2,20) 

61. Identity of accused, admissibility of 

evidence 

Evidence that defendant possessed a revolver 
that might have been the murder weapon was 
admissible to establish identity of defendant as 
person who robbed and killed victim. 
D.C.Code 1981, §§ 22-2401, 22-2901, 22-3202. 
Busey v. U.S., 2000, 747 A.2d 1153. Homicide 
@=» 173 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, evidence sufficiently established 
that complainant had an independent source of 
identification based on his observation of ac- 
cused during the robbery and, thus, that an 
allegedly impermissibly suggestive photographic 
array did not taint his subsequent identification 
of accused. D.C.C.E. §§ 22-2901, 22-3202, 
22-32 14(b). Dyas v. U. S., 1977, 376 A.2d 827, 
certiorari denied 98 S.Ct. 529, 434 U.S. 973, 54 
L.Ed. 2d 464. Criminal Law <S=> 339.11(8), 
339.11(10) 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, finding that only one photographic 
array was shown to complainant was not clearly 
erroneous. D.C.C.E. §§ 22-2901, 22-3202, 
22-32 14(b). Dyas v. U. S., 1977, 376 A.2d 827, 
certiorari denied 98 S.Ct. 529, 434 U.S. 973, 54 
L.Ed.2d 464. Criminal Law &=> 339.11(8), 
339.11(10) 

Totality of circumstances did not give rise to 
substantial likelihood of irreparable misidentifi- 
calion from photographs and accordingly, trial 
court did not err in denying defendants' motion 
to suppress identification, in prosecution for 
armed robbery, robbery and assault with dan- 
gerous weapon. D.C.C.E. §§22-502, 22-2901, 
22-3202. Hill v.'U. S., 1976, 367 A.2d 110. 
Criminal Law <S= 339.7(1) 

Even if accused, who elected not to testify at 
trial on charge of armed robbery, assault with a 
dangerous weapon, assault on police officer and 
possession of prohibited weapon, had "testimo- 
nial privilege" at trial to don jacket he was 
alleged to have worn at time of the offenses, 
denial of request that he be permitted to put on 
such jacket "to make double sure" that jacket 
had never been seen by his wife, who had 
testified that she had never seen the jacket, was 
not error. D.C.C.E. §§ 22-502, 22-505(a), 
22-2901, 22-3202, 22-32 14(a). White v. U. S., 
1976, 358 A.2d 645. Criminal Law <&> 652 
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62. Other offenses, admissibility of evi- 
dence 

Evidence of narcotics dealing was appropri- 
ate means of establishing Government's theory 
that defendant had induced accomplice to com- 
mit robbery in order to obtain additional nar- 
cotics and to pay for narcotics which he had 
previously purchased from defendant on credit. 
D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Lee, 
C.A.D.C.1974, 509 F.2d 400, 166 U.S.App.D.C. 
67, certiorari denied 95 S.Ct. 1451, 420 U.S. 
1006, 43 L.Ed.2d 765. Criminal Law &* 
369.2(6) 

Witness's reference to prior drug dealings 
with defendant was admissible to show defen- 
dant's motive for committing the crimes, his 
intent in entering house, and his knowledge of 
where to find the hidden safe, in prosecution 
arising from double murder during a residential 
robbery. D.C.Code 1981, §§ 22-105(a), 22-501, 
22-1 801 (a), 22-2401, 22-2901, 22-3202. Dan- 
cy v. U.S., 2000, 745 A.2d 259. Criminal Law 
<S=> 370, 371(1), 371(12) 

In view of fact that evidence relating to two 
robberies was simple and distinct and there was 
no claim that jury confused it and where defen- 
dants at trial were well-prepared in their at- 
tempt to refute each charge separately and 
where circumstances of the two robberies were 
so similar and so proximate in time as to tend to 
establish defendant's identity, trial court did not 
abuse discretion in ruling that potential preju- 
dice from admission of evidence of defendant's 
commission of second robbery was outweighed 
by highly probative value of such evidence. 
D.C.C.E/ SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§ 22-2901, 22-3202. Samuels v. U. 
S., 1978, 385 A.2d 16. Criminal Law ©=» 369.15 

In prosecution upon two robbery counts, ad- 
mission of evidence of first robbery, although it 
was not probative of any element of Govern- 
ment's case against defendant in second rob- 
bery, was not an abuse of discretion where it 
was probative of codefendant's intent to commit 
second robbery, where defendant did not: object 
to joint trial with codefendant, where there was 
no indication that evidence of the two crimes 
was confused in its presentation to jury and trial 
judge had no reason to suppose that jury could 
not keep separate what was relevant to each, 
and where evidence of second robbery was pro- 
bative of Government's charge that defendant 
committed first robbery, and trial judge did not 
abuse his discretion in denying severance of 
counts. D.C.C.E. SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§ 22-2901, 22-3202. Samuels v. U. 
S., 1978, 385 A.2d 16. Criminal Law <&=> 371(8), 
620(6) 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, detective's testimony that modus 
operandi was "where we keep pictures of men 
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that have committed different types of crimes 
* * * like rape, robbery, so on" did not 
require new trial on ground that it was evidence 
of another crime committed by accused, in view 
of the relatively attenuated connection made by 
detective's testimony between accused's photo- 
graph and the modus operandi file and in view 
of instruction that the reference to modus oper- 
andi was not to be considered as an indication 
that accused had any record of previous crimes. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3214(b). 
Dyas v. U. S., 1977, 376 A.2d 827, certiorari 
denied 98 S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 
464. Criminal Law ©=» 369.2(3.1), 369.2(6) 

In criminal proceeding in which accused was 
charged with armed robbery and burglary of- 
fenses alleged to have occurred in carryout res- 
taurant on June 29 and July 8 and in which 
restaurant employee testified that she recog- 
nized accused when he entered on July 8, em- 
ployee's remark that she knew accused "From 
two previous robberies where he robbed us be- 
fore" was not admissible for purpose of estab- 
lishing identity, in that there was no need for 
reference to uncharged offense because employ- 
ee could have testified that she recognized ac- 
cused on basis of having seen him in restaurant 
on two prior occasions. D.C.C.E. 

§§ 22-1801(b), 22-2901, 22-3202. Harris v. U. 
S., 1976, 366 A.2d 461. Criminal Law <&=> 
369.15 

63. Confessions, admissibility of evi- 
dence 

Evidence in prosecution for burglary while 
armed, armed rape, first-degree burglary and 
petit larceny was sufficient to support conclu- 
sion that defendant executed valid waiver of 
rights and voluntarily signed written confession. 
D.C.C.E. §§ 22-1801(a), 22-2202, 22-2801, 
22-3202. Bridges v. U. S., 1978, 392 A.2d 
1053, certiorari denied 99 S.Ct. 1286, 440 U.S. 
938, 59 L.Ed.2d 498. Criminal Law ®=> 531(3) 

64. Intent and motive, admissibility of 

evidence 

Defendant's conduct in pointing pistol at vic- 
tim in connection with threats and other expres- 
sions of hostility was evidence of prior aggres- 
sive conduct of defendant toward the victim and 
was relevant to defendant's claim of self-defense 
to charge for second-degree murder. D.C.C.E. 
§§ 22-2403, 22-3202. Rink v. U. S., 1978, 388 
A.2d 52. Homicide^ 159 

65. Circumstances preceding criminal 

act, admissibility of evidence 

Evidence relating to drugstore which defen- 
dant and others were intending to rob at time 
defendant saw, shot and killed victim was ad- 
missible to explain immediate setting of murder 
where probative value of evidence outweighed 
any prejudicial effect. D.C.C.E. §§ 22-2401, 
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22-3202. Tabron v. U. S., 1979, 410 A.2d 209. 
Homicide <$=> 169(2) 

Evidence relating to defendant's presence 
when another tested rifle later used in murder 
was admissible to explain immediate setting of 
murder where probative value outweighed any 
prejudicial effect D.C.C.E. §§ 22-2401, 
22-3202. Tabron v. U. S., 1979, 410 A.2d 209. 
Homicide ®=> 169(2) 

66. Self-defense, admissibility of evi- 
dence 

Manslaughter victim's prior armed robbery 
conviction was inadmissible in support of self- 
defense claim, absent claim that defendant 
knew of that conviction when he killed victim. 
D.C.Code 1981, §§ 22-2403, 22-3202. Smith v. 
U.S., 1996, 686 A.2d 537, certiorari denied 118 
S.Ct. 115, 522 U.S. 839, 139 L.Ed.2'd 67. 
Homicide^ 191, 193 

In homicide trial where accused raises claim 
of self-defense, Government may properly intro- 
duce evidence of victim's past behavior toward 
defendant to show who was the initial aggressor 
and whether defendant was in reasonable fear 
of imminent great bodily harm. D.C.Code 
1981, §§ 22-2403, 22-3202. Rawls v. U.S., 
1988, 539 A.2d 1087. Homicide <&=> 191 

67. Harmless or reversible error, admis- 
sibility of evidence 

Any error in trial judge's precluding defen- 
dant from eliciting evidence of disposal of gun, 
which evidence was allegedly critical to third- 
party perpetrator defense, was harmless, given 
strength of evidence against defendant, in pros- 
ecution for second-degree murder while armed 
and weapons offenses; three eyewitnesses iden- 
tified defendant as the shooter, all witnesses 
specifically denied seeing alleged gunman with 
gun on evening in question, and alleged gun- 
man did not have motive to kill victim. 
D.C.Code 1981, §§ 22-2403, 22-3202, 
22-3204(a, b). Boykin v. U.S., 1999, 738 A.2d 
768. Criminal Law <&=> 1170(1) 

Any error in trial court's limiting scope of 
manslaughter defendant's testimony regarding 
his previous encounters with victim was harm- 
less, considering strength of government's case 
as to excessiveness of force used against victim. 
D.C.Code 1981, §§ 22-2403, 22-3202. Smith v. 
U.S., 1996, 686 A. 2d 537, certiorari denied 118 
S.Ct. 115, 522 U.S. 839, 139 L.Ed.2d 67. 
Homicide <&* 339 

In prosecution for second degree murder, at- 
tempted robbery, assault with intent to kill 
while armed, carrying of pistol without a li- 
cense, assault with intent to kill while armed, 
and obstruction of justice, defendant was not 
denied a fair trial when court admitted evidence 
concerning threats he had uttered to witnesses 
but failed to instruct jurors that their consider- 
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ation of such threats was to be limited only to 
its showing of defendant's consciousness of 
guilt. D.C.Code 1981, §§ 22-501, 22-703, 
22-2902, 22-3202, 22-3204. Smith v. U.S., 
1983, 470 A. 2d 315, certiorari denied 105 S.Ct. 
1201, 469 U.S. 1218, 84 L.Ed.2d 344. Criminal 
Law <3=> 673(2) 

Reversal of second-degree murder while 
armed conviction was required where the Court 
of Appeals could not say with sufficient certain- 
ty that evidence which was properly admitted 
was so overwhelming that defendant was not 
impermissibly and unduly prejudiced by intro- 
duction of witness' highly damaging hearsay 
statement as to defendant previously holding a 
gun to victim's head. D.C.C.E. §§ 22-2403, 
22-3202. Campbell v. U. S., 1978, 391 A.2d 
283. Criminal Law <^ 1169.1(9) 

Even if court in prosecution for second-de- 
gree murder erred in ruling that prior consis- 
tent statements of defendant were inadmissible 
under present state of mind exception to hear- 
say rule, it would not have been abuse of discre- 
tion to exclude such statements on account of 
delay or confusion in that such statements were 
merely cumulative of other evidence and were 
only admissible for a limited purpose. D.C.C.E. 
§§ 22-2403, 22-3202. Rink v. U. S., 1978, 388 
A. 2d 52. Criminal Law ©^> 675 

In proceeding in which accused was charged 
with armed robbery and burglary offenses al- 
leged to have occurred in carryout restaurant 
on June 29 and July 8 and in which restaurant 
employee testified that she recognized accused 
when he entered on July 8, error in admitting 
employee's remark that she knew accused 
"From two previous robberies where he robbed 
us before" was harmless, in that untainted testi- 
mony overpoweringly established that accused 
committed July 8th offenses, that jury was in- 
structed that remark was not to be considered 
on issue of guilt and that accused was only 
convicted of July 8th offenses. D.C.C.E. 
§§ 22-1 80 1(b), 22-2901, 22-3202. Harris v. U. 
S., 1976, 366 A.2d 461. Criminal Law ©=* 
1169.11 

68. Arguments and conduct of counsel, gener- 
ally 

In prosecution for felony-murder, first-degree 
murder, armed robbery, robbery and second- 
degree burglary, unvariegated emphasis of word 
"they" by counsel for defendant in counsel's 
closing argument, in which he often referred to 
perpetrators as "they," was not plain error prej- 
udicing two codefendants where at least six 
men were in group which ransacked victim's 
apartment at time of charged offenses. 
D.C.C.E. §§ 22-1801(b), 22-2401, 22-2901, 
22-3202; Fed. Rules Crim.Proc. rule 52(b), 18 
U.S.C.A. U. S. v. Leonard, C.A.D.C.1974, 494 
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F.2d 955, 161 U.S.App.D.C. 36. Criminal Law 
<S= 1037.1(2) 

In manslaughter prosecution in which defen- 
dant claimed self-defense, prosecutor's com- 
ments that there was no evidence that defen- 
dant "actually believed" and "actually felt" fear 
of death or serious bodily injury did not impli- 
cate defendant's failure to testify at trial, and, at 
worst, reflected on evidence that defendant had 
not mentioned in his sworn statement to police 
that he actually had felt or believed his life was 
in danger when he was choking victim. 
D.C.Code 1981, §§ 22-2405, 22-3202;" U.S.C.A. 
Const.Amend. 5. Gray v. U.S., 1991, 589 A. 2d 
912. Criminal Law <&=» 721(3) 

Prosecutor's closing argument to consider de- 
fendant before painting government witnesses 
"as to the low life that you might want to 
believe they are" was improper in prosecution 
for murder, burglary, and carrying of pistol 
without license. D.C.Code 1981, 

§§ 22-1801 (a), 22-2401, 22-3202, 22-3204. 
James v. U.S., 1990, 580 A.2d 636. Criminal 
Law<3=» 722.3 

In prosecution for voluntary manslaughter 
while armed, court properly concluded that 
prosecutor's adducing testimony from police of- 
ficer about blood on victim's shirt, and prosecu- 
tor's reference to flow of blood in his closing 
argument, did not constitute prosecutorial mis- 
conduct. D.C.Code 1981, §§ 22-2405, 
22-3202; U.S.C.A. Const.Amend. 6. Dixon v. 
U.S., 1989, 565 A.2d 72. Criminal Law &* 
706(1), 723(1) 

The Government's untimely disclosure of al- 
legedly exculpatory evidence did not entitle de- 
fendant to mistrial, in prosecution for armed 
robbery; defendant failed to demonstrate any 
prejudice resulting from delay in receipt of the 
evidence, U.S.C.A. Const.Amends. 5, 14; 
D.C.Code 1981, §§ 22-2901, 22-3202. Bellan- 
ger v. U.S., 1988, 548 A.2d 501. Criminal Law 
<s=> 700(5) 

Trial court's cautionary instruction that argu- 
ments of counsel were not evidence mitigated 
any prejudice as result of codefendant's closing 
argument that he was not guilty and that he was 
caught in defendant's robbery. D.C.Code 1981, 
§§ 22-2901, 22-3202. Hordge v. U.S., 1988, 
545 A.2d 1249. Criminal Law <3=» 730(9) 

Prosecutor who failed to disclose witness' 
photographic identification of defendant despite 
trial court's order to disclose all identifications 
to defense before testimony and who could have 
informed defendant of photographic identifica- 
tion at bench conference immediately preceding 
testimony of witness committed misconduct in 
prosecution for armed robbery, assault with in- 
tent to commit robbery while armed, assault 
with intent to kill while armed, assault with 
dangerous weapon, and carrying pistol without 
license. D.C.Code 1981, §§ 22-501, 22-502, 
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22-2901, 22-3202, 22-3204. Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law <3=> 700(3) 

Prosecutor's misconduct which consisted of 
failure to disclose witness' photographic identi- 
fication of defendant before testimony despite 
trial court's order to disclose all photographic 
identifications to defendant, which occurred af- 
ter another witness' identification of defendant's 
photograph, and which occurred in trial with 
weak defense to robbery charges and implausi- 
ble explanation by defendant for possession of 
stolen property did not substantially prejudice 
defendant by swaying jury verdict in prosecu- 
tion for armed robbery, assault with intent to 
kill and commit robbery while armed assault 
with dangerous weapon, and carrying pistol 
without license. D.C.Code 1981/ §§ 22-501, 
22-502, 22-2901, 22-3202, 22-3204. Arnold v. 
U.S., 1986, 511 A.2d 399. Criminal Law <3=> 
700(3) 

Prosecutor's closing argument, which urged 
jurors to use "knowledge of the street" to evalu- 
ate each witness' testimony and which stated 
that two victims for reasons of their own re- 
peatedly testified as to inability to recall events, 
created ambiguity whether prosecutor intended 
to remind jurors to use common sense or 
whether prosecutor was arguing facts not in 
evidence and suggesting that victims suffered 
false loss of memory, did not clearly demon- 
strate prosecutor's intent to argue worst possi- 
ble meaning, and, therefore, was not miscon- 
duct in prosecution for armed robbery, assault 
with intent to commit robbery and to kill while 
armed, assault with dangerous weapon, and 
carrying pistol without license. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law®= 719(1) 

Prosecutor who called victims of robbery to 
testify despite knowledge that victims poorly 
remembered events, who wanted jury to be able 
to hear from victims named in indictment, who 
wanted to prevent adverse inference against 
government that could result from absence of 
victims' testimony, and who wanted to test wit- 
nesses' ability to contribute to truth did not call 
witnesses for improper motives and did not 
commit misconduct in prosecution for armed 
robbery, assault with intent to commit robbery 
and to kill while armed, assault with dangerous 
weapon, and carrying pistol without license. 
D.C.Code 1981, §§ 22-501, 22-502, 22-2901, 
22-3202, 22-3204. Arnold v. U.S., 1986, 511 
A.2d 399. Criminal Law e» 706(7) 

Prosecutor who made incomplete missing 
witness argument after objection was sustained 
to claim that only girl friend and sister sup- 
ported defendant's alibi of being at party with 
several other people acted improperly in prose- 
cution for armed robbery, assault with intent to 
commit robbery and with intent to kill while 
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armed, assault with dangerous weapon, and 
carrying pistol without license. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law <&* 72 1 .5(2) 

Prosecutor's statement in closing argument in 
murder prosecution, to the effect that defendant 
got a gun from the trunk of his car before going 
to place where victim was kidnapped, was most 
likely an inadvertent, and under the circum- 
stances, understandable mistake, despite fact 
that no such evidence was offered, where defen- 
dant's counsel had sought to obtain an admis- 
sion from a witness that the witness had stated 
previously this very fact. D.C.Code 1981, 
§§ 22-2101, 22-2401, 22-3202. Ford v. U.S., 
1984, 487 A.2d 580. Criminal Law ©=» 720(9) 

Prosecutor's remarks to jury in closing argu- 
ment, in defendant's murder and kidnapping 
prosecution, regarding defendant's two prior 
murder convictions were not improper, where 
prosecutor's remarks came in the midst of a 
discussion concerning defendant's credibility, 
and where prosecutor correctly told jurors that 
they could consider defendant's prior convic- 
tions in determining whether he was telling the 
truth, but not to infer that "because he did 
those, he did these." D.C.Code 1981, 
§§ 22-2101, 22-2401, 22-3202. Ford v. U.S., 
1984, 487 A.2d 580. Criminal Law <^> 722.5 

In murder and kidnapping prosecution, pros- 
ecutor's comments to jury in closing argument 
as to statements made by one defendant to 
bystanders as he pushed murder victim into the 
car, including a statement that "signifying is 
worse than stealing," and "don't think this can't 
happen to you," did not fall within rule pro- 
scribing use of missing witness inference, where 
such statement was made to explain Govern- 
ment's lack of corroborative evidence, not to 
suggest there were witnesses whom defendants 
were afraid to call because their testimony 
would be adverse. D.C.Code 1981, §§ 22-2101, 
22-2401, 22-3202. Ford v. U.S., 1984, 487 
A.2d 580. Criminal Law <$=> 72 1 .5(2) 

Where defendant's objections to prosecutor's 
closing arguments in murder and kidnapping 
prosecution were not made at trial, Court of 
Appeals could reverse convictions only if there 
was misconduct so clearly prejudicial to sub- 
stantial rights as to jeopardize the very fairness 
and integrity of the trial. D.C.Code 1981, 
§§ 22-2101, "22-2401, 22-3202. Ford v. U.S., 
1984, 487 A.2d 580. Criminal Law <Z=> 
1037.1(1) 

In prosecution wherein one defendant was 
convicted of carrying a pistol without a license 
and both defendants were convicted of armed 
robbery, suggestion that dire harm would have 
come to victim, taxi driver, if defendants had 
had correct caliber bullet was speculative, total- 
ly lacking in support by evidence, and irrele- 
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vant, and was objectionable as clearly calculat- 
ed to arouse sympathy of jurors for victim and 
to plciy on their personal fears about violence. 
D.C.Code 1973, §§ 22-2901, 22-3202, 22-3204. 
Powell v. U.S., 1982, 455 A.2d 405, rehearing 
denied 458 A.2d 412. Criminal Law <&=> 
720(7.1), 720(8), 723(4) 

Statement by prosecutor at trial of defendant 
for second-degree murder while armed, and 
carrying a pistol without a license, that testimo- 
ny of the Government's witness was especially 
credible since witness chose to testify against 
defendant even though he was convinced that 
by doing so he faced "certain death" did not 
constitute reversible error, especially in light of 
trial court's careful instructions which mitigat- 
ed the potential for prejudice which the prose- 
cutor's remarks might have caused. D.C.Code 
1973, §§ 22-2403 to 22-3202(a)(l), 22-3204. 
Hill v. U. S. ( 1981, 434 A.2d 422, certiorari 
denied 102 S.Ct. 1020, 454 U.S. 1151, 71 
L.Ed.2d 307. Criminal Law <£=> 730(8) 

Trial court did not err in refusing to give 
curative instruction after prosecutor suggested, 
in closing argument, that defendant may have 
carried his pistol prior to the incident in ques- 
tion with intent of using it to commit a crime 
since that statement was a proper rebuttal to 
defense counsel's argument that defendant had 
been carrying the gun to defend himself and 
that the government had failed to show any 
motive for the shooting and, in addition, court 
subsequently instructed jury that arguments of 
counsel are not evidence. D.C.C.E. §§ 22-501, 
22-505, 22-3202, 22-3204. Fletcher v. U. S., 
1975, 335 A.2d 248. Criminal Law C=> 730(16) 

69. Presumptions and burden of proof — Dan- 

gerous or deadly weapon 

If instrument found on defendant after arrest 
was not used in crime and is not per se danger- 
ous weapon, Government must show something 
in addition to fact that it was found on defen- 
dant to meet tests laid down for various danger- 
ous weapons statutes. D.C.C.E. §§ 22-502, 
22-3204, 22-3214. Cooper v. U. S., 1977, 368 
A.2d 554. Weapons <S=> 4 

In prosecution for commission of crime of 
violence while armed with a dangerous or dead- 
ly w r eapon, it is not required that Government 
prove that gun used in an armed offense was 
loaded or operable, and testimony that object 
which appeared to be gun was involved is suffi- 
cient to show use of dangerous weapon. 
D.C.C.E. §§ 22-2901, 22-3202. Meredith v. U. 
S., 1975, 343 A.2d 317. Weapons <&* 17(2), 
17(4) 

70. — - Robbery offenses, presumptions and 

burden of proof 

Conviction for armed robbery requires show- 
ing of taking of property of value while armed 
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against his will by force or violence or by put- 
ting in fear; immediate actual possession refers 
to area within which victim can reasonably be 
expected to exercise some physical control over 
property. D.C.Code 1973, §§ 22-2901, 

22-3202. Head v. U.S., 1982, 451 A.2d 615, 
denial of post-conviction relief remanded 626 
A.2d 1382, certiorari denied 115 S.Ct. 156, 513 
U.S. 854, 130 L.Ed.2d 95. Robbery <©=> 9, 11 

71. Homicide offenses, presumptions 

and burden of proof 

Testimony by victim at trial is not required to 
prove specific intent to kill, necessary for convic- 
tion for assault with intent to kill while armed 
(AWIKWA), as specific intent may be shown 
through circumstantial evidence. D.C.Code 

1981, §§ 22-501, 22-3202. Nixon v. U.S., 
1999, 730 A.2d 145, certiorari denied 120 S.Ct. 
233, 145 L.Ed. 2d 196. Homicide <3=> 230 

72. Assault offenses, presumptions and 

burden of proof 

To convict defendant of crime of assault on 
police officer with dangerous weapon, govern- 
ment must prove beyond reasonable doubt each 
element of offense of simple assault, defendant's 
knowledge that victim was police officer en- 
gaged in performance of official duties, and 
defendant's use of dangerous weapon during 
assault. Parks v. U.S., 1993, 627 A.2d 1. As- 
sault And Battery <&* 56 

Government had to prove that defendant 
knew or had reason to know that victim was 
police officer to convict defendant of assault on 
police officer while armed. D.C.Code 1981, 
§§ 22-505, 22-3202. Nelson v. U.S., 1990, 580 
A.2d 1 14. Assault And Battery <3=> 54 

Assault with a dangerous weapon requires 
proof that the weapon actually was used in 
assault while malicious disfigurement, with the 
punishment enhancement element of being 
armed, requires only proof that the accused was 
armed or had a dangerous weapon readily 
available; malicious disfigurement while armed 
requires proof of specific intent and permanent 
disfigurement while assault with a dangerous 
weapon does not require proof of either fact. 
D.C.Code 1973, §§22-401, 22-501, 22-502, 
22-506, 22-3202, 22-3502. Perkins v. U. S., 

1982, 446 A.2d 19. Assault And Battery <£=> 56; 
Mayhem @» 1 

73. — — Sexual assault offenses, presump- 

tions and burden of proof 

Definition of "serious bodily injury" appear- 
ing in sexual abuse statute was consistent with 
that followed in majority of jurisdictions, and 
thus, Court of Appeals would adopt it for pur- 
pose of determining whether Government met 
its burden to prove "serious bodily injury" un- 
der aggravated assault statute, which did not 
define "serious bodily injury." D.C.Code 1981, 
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§§ 22-504.1, 22-3202, 22-4101(7). Nixon v. 
U.S., 1999, 730 A.2d 145, certiorari denied 120 
S.Ct. 233, 145 L.Ed. 2d 196. Assault And Bat- 
tery <3=> 54 

In order to obtain conviction for armed rape, 
government must prove beyond reasonable 
doubt that defendant committed rape while 
armed with or when having readily available 
any dangerous or deadly weapon. D.C.Code 
1981, § 22-3202(a). Johnson v. U.S., 1992, 613 
A.2d 888. Rape<^ 1 

To obtain conviction for assault with intent to 
commit rape while armed, government must 
prove beyond reasonable doubt that defendant, 
while armed, assaulted the victim with specific 
intent to have sexual intercourse by force and 
without consent. D.C.Code 1981, §§ 22-501, 
22-3202. Glascoe v. U.S., 1986, 514 A.2d 455. 
Rape <^> 53(2) 

74. Questions of law and fact — In general 

Evidence that defendant was seen entering 
getaway car, carrying a gun, some ten minutes 
before robbery, accompanied by one of confess- 
ed active perpetrators, that someone drove geta- 
way car, and that defendant was seen with two 
of active robbers one day later was sufficient to 
take to jury aiding and abetting case against 
defendant for entering bank with intent to com- 
mit robbery therein, bank robbery, armed rob- 
bery, and assault with a dangerous weapon. 18 
U.S.C.A. § 2113(a); D.C.C.E. §§ 22-502, 
22-2901, 22-3202. U. S. v. Parker, C.A.D.C. 
1971, 442 F.2d 779, 143 U.S.App.D.C. 57. As- 
sault And Battery <^> 95; Burglary <&* 45; Rob- 
bery <3=> 26 

Jury question as to whether defendants con- 
structively possessed drugs and weapons found 
in vehicle which was owned by one defendant 
and to which other defendant had keys was 
presented by evidence that police stopped car 
owner and key holder near to each other and to 
the vehicle containing the contraband, that dis- 
tinct smell of narcotics was emanating from 
vehicle, that both defendants were able to exer- 
cise dominion and control over the contents of 
the vehicle, and that defendants made incrimi- 
nating statements indicating consciousness of 
guilt. D.C.Code 1981, §§ 6-23 11 (a), 6-2361(3), 
22-3202, 22-3204(b), 33-54 1(a), (a)(1). 
Speight v. U.S., 1996, 671 A.2d 442, certiorari 
denied 117 S.Ct. 375, 519 U.S. 956, 136 
L.Ed.2d 264. Drugs And Narcotics <^> 126; 
Weapons €=> 17(5) 

In prosecution under indictment charging de- 
fendant with possession of firearm while com- 
mitting both armed first-degree burglary and 
assault with a dangerous weapon, when there 
was a failure of proof as to first means, trial 
court properly granted motion for judgment of 
acquittal as to that portion of that count of 
indictment and let surviving portion of that 

1 
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count go to the jury, since there was sufficient 
basis for finding possession of firearm while 
committing crime of violence based on assault 
with a dangerous weapon. D.C.Code 1981, 
§ 22-3204(a). Farmer v. U.S., 1992, 616 A.2d 
1241, certiorari denied 113 S.Ct. 1958, 507 U.S. 
1056, 123 L.Ed.2d 661. Weapons ®=> 17(5) 

Newly discovered evidence that coperpetra- 
tors told victim "You got our shit!" would not 
have caused acquittal in case in which Govern- 
ment's principal witness testified that someone 
said "Where is the shit?" in prosecution for 
first-degree felony-murder, attempted robbery 
while armed, and carrying of pistol without 
license; affiant's statement did not support 
claim of right defense and did not taint reliabili- 
ty on witness' testimony. D.C.Code 1981, 
§§ 22-2401, 22-2902, 22-3202, 22-3204. 
Townsend v. U.S., 1988, 549 A.2d 724, certiora- 
ri denied 109 S.Ct. 2457, 490 U.S. 1102, 104 
L.Ed.2d 1011. Criminal Law <£=> 945(1) 

Evidence on question whether victim was per- 
manently disfigured was for jury in prosecution 
for malicious disfigurement while armed, even 
though Government offered no evidence of vic- 
tim's appearance or physical condition prior to 
his injury. D.C.Code 1981, §§ 22-506, 
22-3202. Foreman v. U.S., 1986, 506 A.2d 
1124. Mayhem <3=> 6 

Jury, which was given broad definitions of 
concept of malice in prosecution for second - 
degree murder while armed and assault with a 
dangerous weapon, was free to apply those con- 
cepts on the basis of its own findings of fact. 
D.C.Code 1981, §§ 22-502, 22-2403, 22-3202. 
Powell v. U.S., 1984, 485 A.2d 596, certiorari 
denied 106 S.Ct. 420, 474 U.S. 981, 88 L.Ed.2d 
339. Homicide <3=> 268 

Evidence supported submission to jury of case 
in which defendants were charged with armed 
kidnapping, armed rape, armed robbery and 
carrying pistol without a license. D.C.C.E 
§§ 22-2101, 22-2801, 22-2901, 22-3202, 
22-3204. Smith v. U.S., 1978, 389 A.2d 1356, 
certiorari denied 99 S.Ct. 726, 439 U.S. 1048, 
58 L.Ed. 2d 707. Kidnapping ©=» 6; Rape €=> 
57(1); Robbery ®=> 26; Weapons ®=> 17(5) 

Evidence in prosecution for kidnapping and 
armed robbery was sufficient to withstand both 
defendant's motion for acquittal after Govern- 
ment rested and her motion for acquittal after 
both sides had rested. D.C.C.E. §§ 22-2101, 
22-2901, 22-3202. Sinclair v. U.S., 1978, 388 
A. 2d 1201, certiorari denied 99 S.Ct. 1026, 439 
U.S. 1118, 59 L.Ed.2d 77. Kidnapping <&=> 5; 
Robbery ®=» 24.15(2) 

In prosecution for rape while armed and sod- 
omy, trial court properly denied motion for ac- 
quittal, although identification of defendant by 
an accomplice was uncorroborated. D.C.C.E. 
§§ 22-2801, 22-3202, 22-3502. Sellman v. U. 

67 
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S., 1978, 386 A.2d 303. Rape <S=> 57(1); Sod- 
omy <^ 7 

Whether defendant was merely present at 
scene of burglary and robbery at time of of- 
fense, but did not participate in it, was jury 
question. D.C.C.E. §§ 22-1 801(a), 22-2901, 
22-3202. Franey v. U. S., 1978, 382 A.2d 1019. 
Burglary <3=^ 45 

75. Credibility of witnesses, questions of 

law and fact 

Competency of mentally retarded 18-year-old 
prosecutrix to testify in prosecution for assault 
with intent to commit rape while armed, assault 
with a dangerous weapon and carrying a dan- 
gerous weapon, was a threshold question of law 
committed to the trial court's discretion; it re- 
mained for the jury, however, to assess credibil- 
ity of the witness and the weight to be given her 
testimony. D.C.C.E. §§ 22-501, 22-502, 
22-3202, 22-3204. U. S. v. Benn, C.A.D.C. 
1972, 476 F.2d 1127, 155 U.S.App.D.C. 180. 
Criminal Law &=> 742(1); Witnesses ®=> 79(3) 

Whether or not witness made truly indepen- 
dent identification of defendant was factually a 
matter of credibility which was reasonably re- 
served to jury by trial judge, in prosecution for 
armed robbery, robbery and assault with a dan- 
gerous weapon. D.C.C.E. §§ 22-502, 22-2901, 
22-3202. Hill v. U. S., 1976, 367 A. 2d 110. 
Criminal Law <£=> 742(1) 
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Self-defense, questions of law and 



Whether defendant, who armed himself with 
a pistol following discovery of theft of tape deck 
from his automobile, who attempted to retrieve 
deck when companion discovered deck in ser- 
vice station and who shot and seriously wound- 
ed service station attendant following argument, 
had acted in self-defense was for jury. D.C.C.E. 
§§ 22-501, 22-3202, 22-3204. U. S. v. McCrae, 
C.A.D.C.1972, 459 F.2d 1140, 148 U.S.App.D.C. 
116. Homicide &=> 276 

77. Instructions — In general 

Trial court's failure to sua sponte instruct jury 
as to limited purpose of other crimes evidence 
was not error, let alone plain error, in murder 
case in which Government witness testified on 
redirect examination about prior assault in 
which defendant pointed apparent murder 
weapon at her and pulled the trigger; evidence 
of assault was admitted as evidence of defen- 
dant's prior gun possession, which was proof 
that defendant possessed the means to commit 
the murder. D.C.Code 1981, §§ 22-2401, 
22-2901, 22-3202. Busey v. U.S., 2000, 747 
A.2d 1153. Criminal Law <Z=> 1038.2 

Failure to instruct jury on meaning of "readi- 
ly available," for purposes of statutory provision 
authorizing discretionary maximum sentence 
for dangerous crime committed while armed 
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with or having readily available pistol or fire- 
arm, was harmless in prosecution for drug pos- 
session, where there was compelling circum- 
stantial evidence that defendant kept gun on 
floor next to drugs he used to resupply his 
sellers. D.C.Code 1981, § 22-3202(a)(l). 
Johnson v. U.S., 1996, 686 A. 2d 200. Criminal 
Law ©=> 1173.2(4) 

No limiting instruction to jury in connection 
with admission of knife into evidence against 
defendant charged with armed rape was re- 
quired, even though knife tended also to show 
other crimes such as possession of prohibited 
weapon or carrying dangerous weapon, since 
evidence of those other crimes was inextricably 
entwined with evidence necessary to prove 
armed rape. D.C.Code 1981, §§22-2801, 
22-3202. Lee v. U.S., 1984, 471 A.2d 683. 
Criminal Law <§=» 673(5) 

78. Necessity and sufficiency, instruc- 
tions 

Explanation of penalty for offense is required 
only for charge of first- degree murder; in every 
other instance, sentencing is solely the province 
of the court, and not of jury. D.C.C.E. 
§§ 22-502, 22-2401, 22-2403, 22-2901, 
22-3202, 22-3204. U.S. v. Caldwell, C.A.D.C. 
1974, 543 F.2d 1333, 178 U.S.App.D.C. 20, cer- 
tiorari denied 96 S.Ct. 877, 423 U.S. 1087, 47 
L.Ed.2d 97. Criminal Law <^ 796 

Trial court did not commit plain error in 
failing to define "readily available" for purposes 
of offenses of distribution of cocaine while 
armed and possession of cocaine while armed 
with intent to distribute it; defendant failed to 
show that omission of instruction rose to level 
of miscarriage of justice. D.C.Code 1981, 
§ 22-3202. Guishard v. U.S., 1995, 669 A.2d 
1306. Criminal Law &=> 1038.2 

Definition of dangerous or deadly weapon 
must be included in jury instruction on "while 
armed" component of offense only when object 
or instrument alleged to be a weapon is not one 
of weapons specifically listed in statute permit- 
ting enhanced penalty if offense is committed 
while defendant is armed. D.C.Code 1981, 
§ 22-3202(a). Dade v. U.S., 1995, 663 A.2d 
547. Criminal Law <£=> 800(1) 

Jury instruction on statutory definition of pis- 
tol was not required in trial for second-degree 
murder while armed and possession of firearms 
during crime of violence, where neither offense 
required proof that weapon used was pistol. 
D.C.Code 1981, §§ 22-2403, 22-3202, 
22-3204(b). Curington v. U.S., 1993, 621 A.2d 
819. Criminal Law <&=> 800(1) 

Question whether defendant was armed when 
he allegedly kidnapped victim was for jury re- 
gardless of whether defendant disputed "while 
armed" element of charge of kidnapping while 
armed; accordingly, it was within court's dis- 
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cretion to instruct jury on lesser included of- 
fense of kidnapping. D.C.Code 1981, 
§§ 22-2101, 22-3202. Whitaker v. U.S., 1992, 
616 A.2d 843. Criminal Law <$=> 795(2.60); 
Kidnapping <£=> 6 

In prosecution for second-degree murder, at- 
tempted robbery, assault with intent to kill 
while armed, carrying a pistol without a license, 
assault with intent to kill while armed, and 
obstruction of justice, court's refusal to give 
limiting instruction as to use jury might make of 
evidence of one crime in determination of the 
other crimes was not error given the fact that 
jury was instructed on need to keep overlapping 
evidence of each crime charged separate in its 
deliberations. D.C.Code 1981, §§ 22-501, 
22-703, 22-2902, 22-3202, 22-3204. Smith v. 
U.S., 1983, 470 A.2d 315, certiorari denied 105 
S.Ct. 1201, 469 U.S. 1218, 84 L.Ed.2d 344. 
Criminal Law <&=> 673(5) 

Where evidence introduced at trial on charges 
of first-degree burglary while armed, murder, 
and assault with intent to commit rape while 
armed supported a multiple-offense charge, trial 
court did not err in requiring jury to make a 
separate determination of defendant's sanity on 
each count for which he had been found guilty. 
D.C.C.E. §§ 22-501, 22-1801(a), 22-2403, 
22-3202. Harman v. U. S., 1976, 351 A.2d 504, 
certiorari denied 97 S.Ct. 116, 429 U.S. 841, 50 
L.Ed.2dll0. Criminal Law <3=> 798.5 

79. Persons liable, instructions 

Defendant who twice informed codefendants 
of witness' whereabouts could not be convicted 
of aiding and abetting witness' murder, retalia- 
tion against witness, or killing witness with in- 
tent to prevent him from testifying, given ab- 
sence of evidence that he intended to bring 
about such results or that he knew why and 
what codefendants intended to do. 18 U.S.C.A. 
§§ 1512(a)(1)(A), 1513(a)(1)(B), (a)(2); 

D.C.Code 1981, §§ 22-240 to 22-3202. U.S. v. 
Wilson, C.A.D.C.1998, 160 F.3d 732, 333 
U.S.App.D.C. 103, certiorari denied 120 S.Ct. 
81, 145 L.Ed.2d 69. Homicide <£* 30(1); Ob- 
structing Justice §=> 9 

Trial court's error in failing to instruct jury on 
foreseeability that principal was armed, in con- 
text of aiding and abetting for purposes of of- 
fenses of distribution of cocaine while armed 
and possession of cocaine while armed with 
intent to distribute it, was not plain error, be- 
cause instructions were sufficiently complete 
and because, in any event, evidence was suffi- 
cient to permit jury reasonably to find that both 
defendants were acting as principals. D.C.Code 
1981, § 22-3202. Guishard v. U.S., 1995, 669 
A.2d 1306. Criminal Law <^> 1038.2 

Evidence that defendant traveled to scene of 
shooting with two men and victim, was present 
when victim was fatally shot, and fled scene 
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with the two men, and that defendant overheard 
those two men planning victim's death prior to 
murder was sufficient to support instruction on 
aiding and abetting in second-degree murder 
prosecution. D.C.Code 1981, §§ 22-2403, 
22-3202. Gayden v. U.S., 1990, 584 A.2d 578, 
certiorari denied 112 S.Ct. 137, 502 U.S. 843, 
116 L.Ed.2d 104. Homicide <£=> 305 

80. Self-defense, instructions 

Defendant was not entitled to self-defense in- 
struction as to one of two shooting victims, in 
homicide and assault prosecution arising from 
incident in which defendant shot victims upon 
victims' perceived discovery that defendant and 
friend were attempting to dupe victims by sell- 
ing them soap rather than cocaine; defendant 
used excessive force when he fired two shots 
virtually straight down into victim's body, while 
victim's weaponless hands were visible and al- 
ter defendant shot second victim in head, and 
defendant did not do everything in his power, 
consistent with his safety, to avoid danger and 
avoid necessity of taking a life. D.C.Code 1 98 1 , 
§§ 22-502, 22-2405, 22-3202. Edwards v. 
U.S., 1998, 721 A.2d 938. Assault And Battery 
<&* 92(6); Homicide <&> 300(10) 

Trial court did not err in instructing jury to 
assess defendant's actions against second shoot- 
ing victim separately from defendant's actions 
against first shooting victim, in considering de- 
fendant's self-defense claim in homicide and 
assault prosecution arising from incident in 
which defendant shot victims upon victims' per- 
ceived discovery that defendant and friend were 
attempting to dupe victims by selling them soap 
rather than cocaine; by time defendant shot 
second victim, defendant no longer could rea- 
sonably believe that defendant faced a concert- 
ed threat from second victim and first victim, 
whom defendant had just killed. D.C.Code 
1981, §§ 22-502, 22-2405, 22-3202. Edwards 
v. U.S., 1998, 721 A.2d 938. Assault And Bat- 
tery @» 92(6); Homicide <3=> 300(3) 

Defendant charged with assault with danger- 
ous weapon was not entitled to instruction on 
self-defense where defendant put herself in posi- 
tion that was likely to result in escalation of 
tensions and used deadly force against man 
whose empty hands were in plain view, evi- 
dence did not show that victim was first aggres- 
sor, and defendant's witness confirmed that 
there was no fight or circumstances in which 
defendant was in danger of serious bodily inju- 
ry. D.C.Code 1981, §§ 22-502, 22-3202. Har- 
per v. U.S., 1992, 608 A.2d 152. Assault And 
Battery <£=> 67 

In view of fact that defendant's companion 
could not justifiably return the fire of a security 
guard who was attempting to prevent a felony 
and who had been fired on first, defendant 
likewise had no right to shoot and, therefore, 
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defendant charged with assault with intent to 
kill while armed was not entitled to an instruc- 
tion of the defense of another based on theory 
that he drew his own gun and shot at security 
guard only after his companion fell to the 
ground and the security guard continued to fire. 
D.C.C.E. §§ 22-501, 22-502, 22-3202. Taylor 
v. U. S., 1977, 380 A.2d 989. Homicide'®* 122 

81. Instructions after submission of 

cause 

Trial court did not abuse its discretion in 
refusing to reinstruct jury, in response to jury's 
question regarding finding defendant guilty of 
first or second degree murder while armed if 
jury believed defendant aided and abetted an- 
other person without knowing other person had 
intent to kill; trial court had already provided 
instructions regarding relevant terms and was 
concerned that jury's question was so specific 
that supplemental instruction would dictate out- 
come of case. D.C.Code 1981, §§ 22-2403, 
22-3202. Graham v. U.S., 1997, 703 A.2d 825. 
Criminal Law ©^ 863(1) 

Trial court did not abuse its discretion by 
denying defendant's request, made during jury 
deliberations and after question from jury, for 
instruction on lesser included assault offense; 
trial court did not believe such instruction was 
responsive to jury's question regarding finding 
defendant guilty of first or second degree mur- 
der while armed if jury believed defendant aid- 
ed and abetted another person without knowing 
other person had intent to kill. D.C.Code 1981, 
§§ 22-2403, 22-3202. Graham v. U.S., 1997, 
703 A.2d 825. Criminal Law &=> 863(1) 

Where jury had commenced its deliberations 
in prosecution for armed robbery, assault with a 
dangerous weapon, receiving stolen property, 
and carrying a pistol without a license, when it 
presented to the court a question concerning 
the armed robbery count, the court did not 
abuse its discretion by giving, in the face of 
defendant's objection but in the absence of a 
request to present argument, a supplemental 
instruction on aiding and abetting. D.C.C.E. 
§§ 22-502, 22-2205, 22-2901, 22-3202, 
22-3204. Atkinson v. U. S., 1974, 322 A.2d 
587. Criminal Law <3* 863(1) 

82. Assault offenses, instructions 

Trial court should have instructed the jury 
that "serious bodily injury," as element of ag- 
gravated assault while armed, "involved a sub- 
stantial risk of death, unconsciousness, extreme 
physical pain, protracted and obvious disfigure- 
ment, or protracted loss or impairment of the 
function of a bodily member, organ, or mental 
faculty." D.C.Code 1981, §§ 22-504.1, 
22-3202. Gathy v. U.S., 2000, 754 A.2d 912. 
Assault And Battery <£* 96(7) 

Trial judge could properly consider compara- 
tive sizes of defendant and victim in evaluating 
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objective circumstances for purposes of deter- 
mining whether to instruct jury on self-defense 
in prosecution for assault with dangerous weap- 
on. D.C.Code 1981, §§ 22-502,22-3202. Har- 
per v. U.S., 1992, 608 A.2d 152. Assault And 
Battery <&=> 96(3) 

Defendant charged with assaulting police offi- 
cer while armed was not entitled to self-defense 
instructions, where no lesser-included charge of 
simple assault was before jury and defendant 
did not claim that police officers used excessive 
force. D.C.Code 1981, §§ 22-504, 22-505, 
22-3202. Nelson v. U.S., 1990, 580 A.2d 114. 
Assault And Battery ©^ 96(3) 

Jury instructions in prosecution for assault on 
police officer while armed, in which jury was 
advised three times that government had to 
prove beyond reasonable doubt that defendant 
knew or had reason to know that men at whom 
he fired shots were police officers, adequately 
explained law to jury and adequately encom- 
passed defense theory that defendant thought 
his pursuers were drug dealers; it was not 
necessary that instructions be modified to focus 
jury's attention on defendant's claim that he had 
not heard police officers identify themselves, 
that under circumstances he had no reason to 
believe his plain clothes pursuers were police 
officers, and that he therefore reasonably be- 
lieved they were drug dealers. D.C.Code 1981, 
§§ 22-505, 22-3202. Nelson v. U.S., 1990, 580 
A. 2d 1 14. Assault And Battery <&* 96(3) 

In prosecution for first-degree felony-murder, 
second-degree murder, armed robbery, and rob- 
bery, evidence provided no rational basis for a 
lesser charge of assault with a deadly weapon, 
or simple assault, and court was not required to 
put case to jury on basis that essentially in- 
dulged and even encouraged speculations as to 
bizarre reconstruction. D.C.C.E. §§ 22-2401, 
22-2901, 22-3202. Day v. U. S., 1978, 390 
A.2d 957. Assault And Battery <2> 96(1), 96(8) 

83. Homicide offenses, instructions 

Where defendant was charged only with aid- 
ing and abetting, an instruction on unarmed 
manslaughter would have been inappropriate, 
since there was no evidence that principal com- 
mitted crime while unarmed. D.C.C.E. 
§§ 22-2405, 22-3202. Branch v. U. S., 1978, 
382 A.2d 1033. Homicide ^ 309(6) 

84. — - Robbery offenses, instructions 

In prosecution for armed robbery, defendant 
was not entitled to instruction on the lesser 
offense of robbery in light of exculpatory de- 
fense he presented and testimony of two eye- 
witnesses who identified defendant as the indi- 
vidual they saw standing next to victim only a 
moment alter the shooting and testimony of 
expert that victim was shot from 12 inches 
away. D.C.Code 1981, §§22-2901, 22-3202. 
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Anderson v. U.S., 1985, 490 A.2d 1127. Rob- 
bery <£=> 27(6) 

Where testimony of robbery victim that rob- 
bers were armed was unequivocal and uncon- 
tradicted, and defendant's defense did not place 
this fact in dispute, instruction on lesser-includ- 
ed offense of robbery, given to jury in prosecu- 
tion for armed robbery, was improper, that is, 
had indictment charged only armed robbery, 
and had defense requested instruction on lesser- 
included offense of robbery, trial court would 
properly have refused request on ground that 
instruction was objectionable as based on spec- 
ulation without foundation in evidence. 
D.C.C.E. §§ 22-2901, 22-3202. Lightfoot v. U. 
S., 1 977, 378 A.2d 670. Robbery ©^ 27(5) 

Where indictment charged defendant with 
both armed robbery and robbery, but it was 
undisputed that perpetrators of robbery of 
which defendant was charged were armed, trial 
judge erred in instructing jury on lesser-includ- 
ed offense of robbery; however, conviction for 
robbery would not be overturned for "plain 
error" where defendant did not object to rob- 
bery instruction before jury retired to deliber- 
ate." D.C.C.E. §§ 22-2901, 22-3202. Lightfoot 
v. U. S., 1977, 378 A.2d 670. Criminal Law O 
1038.1(3.1); Robbery ®=> 27(5) 

Where instruction told jury six times that spe- 
cific intent was necessary element of robbery or 
armed robbery, trial court defined specific in- 
tent and explained difference between specific 
and general intent, court subsequently made 
misstatement that armed robbery was crime 
requiring general intent, and no objection was 
raised, misstatement, when viewed in light of 
instruction as a whole, did not preclude fair 
deliberation by jury on elements of armed rob- 
bery charge and was not plain error. D.C.C.E. 
SCR, Criminal Rules 30, 52(b); D.C.C.E. 
§§ 22-2901, 22-3202. Johnson v. U. S., 1976, 
360 A.2d 502. Criminal Law <B=» 1038.1(6) 

85. Weight and sufficiency of evidence — In 
general 

There was no manifest miscarriage of justice 
in defendant's convictions under District of Co- 
lumbia law based on proof that defendant was 
not licensed to carry arms and that two pistols 
recovered in his estranged wife's apartment 
were not registered in his name, even though 
defendant alleged evidence was insufficient in 
that record search was fatally flawed because he 
did not reside at his estranged wife's address 
and that record search had been limited to 
registrations and licenses in defendant's name 
at that address, where there was no claim that 
search using defendant's correct address would 
have uncovered any exculpatory license or reg- 
istration record and where defendant's prior 
convictions would have made it unlawful for 
him to own, possess, or register pistol. 



§ 22-4502 

Note 87 

D.C.Code 1981, §§6-23 11 (a), 6-2312(a)(2), 
6-2361, 22-3202, 22-3204. U.S. v. Jackson, 
C.A.D.C.1987, 824 F.2d 21, 262 U.S.App.D.C. 
294, certiorari denied 108 S.Ct. 715, 484 U.S. 
1013, 98 L.Ed.2d 665. Weapons <*=> 17(4) 

Testimony by prison guards that they were 
locked in a cell and held as hostages, that defen- 
dant frequently checked the cell where the 
guards were confined, that he told the guards 
that he "had nothing to lose by going out look- 
ing," that defendant separated himself from a 
group of inmates who did not want to escape 
immediately before rebellious inmates clustered 
for breakout attempt, and that defendant there- 
after came by the cell many times armed with a 
short piece of steel with a sharp end and threat- 
ened the hostages was sufficient to sustain de- 
fendant's convictions for attempted escape, 
armed kidnapping, robbery, and riot. 18 
U.S.C.A. § 751; D.C.C.E. §§ 22-502, 22-1122, 
22-2901, 22-3202. U. S. v. Bridgeman, 
C.A.D.C.1975, 523 F.2d 1099, 173 U.S.App.D.C. 
150, certiorari denied 96 S.Ct. 1743, 425 U.S. 
961, 48 L.Ed.2d 206, certiorari denied 96 S.Ct. 
1744, 425 U.S. 961, 48 L.Ed.2d 206. Escape^ 
10; Kidnapping <&* 5; Riot ®=> 6; Robbery <S=> 
24.10 

86. Circumstantial evidence, weight and 

sufficiency of evidence 

Circumstantial evidence may be equally as 
probative as direct evidence, especially in con- 
nection with armed robbery charge where de- 
fendant is shown to be in possession of property 
recently stolen. D.C.Code 1973, §§ 22-2901, 
22-3202. Head v. U.S., 1982, 451 A.2d 615, 
denial of post-conviction relief remanded 626 
A.2d 1382, certiorari denied 115 S.Ct. 156, 513 
U.S. 854, 130 L.Ed.2d 95. Criminal Law <©=> 
552(4) 

87. Identity and characteristics of per- 
sons or things, weight and sufficiency of 
evidence 

Evidence on issue of joint criminal venture 
and possession of purse and shotgun found in 
speeding automobile, occupied by defendants as 
driver and passenger, a short time after a purse 
had been forcibly taken from a pedestrian by 
two men, one of whom was armed with pistol, 
was sufficient to support conviction of armed 
robbery, assault with a dangerous w r eapon and 
possession of unregistered firearm, notwith- 
standing that at least one of four or five original 
occupants of vehicle had fled and that identifi- 
cation of defendants was "inconclusive" at best. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202; 26 
U.S.C.A. (I.R.C.1954) § 5861(d). U. S. v. 
McCall, C.A.D.C.1972, 460 F.2d 952, 148 
U.S.App.D.C. 444. Robbery ©=> 24.40 

Identification evidence was sufficient to sup- 
port defendants' convictions for assault with 
dangerous weapon and mayhem while armed, 
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where several witnesses positively identified de- 
fendants as assailants who beat victim. 
D.C.Code J 981, §§ 22-501, 22-506, 22-3202. 
Sterling v. U.S., 1997, 691 A.2d 126. Criminal 
Law <§=> 566 

Lapse of 22 days between shooting and vic- 
tim's identification of defendant as second gun- 
man did not make identification so untrustwor- 
thy that evidence was insufficient to support 
convictions of first-degree burglary while armed 
and possession of firearm during crime of vio- 
lence, where victim positively identified defen- 
dant at trial, victim testified that he saw faces of 
both intruders when they burst into his apart- 
ment and that daylight was coming in through 
window, crime took place in mid-morning, vic- 
tim knew defendant for 10 years before shoot- 
ing, victim was close to death for several days, 
and victim first stated that there was second 
gunman day after shooting. D.C.Code 1981, 
§§ 22-1801(a), 22-3202, 22-3204(b). Gethers 
v. U.S., 1996, 684 A. 2d 1266, certiorari denied 
117 S.Ct. 1458, 520 U.S. 1180, 137 L.Ed.2d 
562. Burglar} 7 @==>41(6) 

Convictions of two counts of armed robbery 
and one count of possession of firearm during 
commission of crime of violence or dangerous 
crime were supported by sufficient evidence, 
including complaining witness' identification of 
defendant and identification of defendant's 
somewhat distinctive car by both witnesses at a 
second sighting D.C.Code 1981, §§ 22-2901, 
22-3202, 22-3204(b); U.S.C.A. Const.Amend. 6. 
Coins v. U.S., 1992, 617 A.2d 956. Robbery ©=> 
24.40; Weapons <3=> 17(4) 

Evidence, including testimony of victim that 
he was robbed by a man with a gun as he was 
leaving restaurant, and that there was a street- 
light nearby that shed enough light for him to 
see the robber's face, and his subsequent identi- 
fication of defendant as person who robbed him 
at show-up, lineup, and in court, was sufficient 
to support armed robbery conviction. 
D.C.Code 1981, §§ 22-2901, 22-3202. Fields v. 
U.S., 1984, 484 A.2d 570, certiorari denied 105 
S.Ct. 2144, 471 U.S. 1067, 85 L.Ed.2d 501. 
Robbery <S=> 24.40 

Evidence in prosecution wherein defendant 
was convicted of armed robbery and of carrying 
pistol without license was sufficient to permit 
finding of identification beyond reasonable 
doubt, even considering 18 months time lapse 
between offense and positive identification of 
defendant at lineup. D.C.C.E. §§ 22-2901, 
22-3202, 22-3204. Tolliver v. U. S., 1977, 378 
A. 2d 679. Robberv <®=> 24.40; Weapons <$=> 
17(4) 

88. Persons liable, weight and sufficien- 
cy of evidence 

Sufficient evidence supported finding that de- 
fendant, was guilty, as aider and abettor, of 
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murder where defendant shared common pur- 
pose with codefendant to kill victim in retalia- 
tion for stealing cocaine from them, witness saw 
defendant, codefendant, and murderer arguing 
with victim, codefendant told murderer to go 
get pistol, and defendant furnished murderer 
with weapon. D.C.Code 1981, §§ 22-2403, 
22-3202. Lyons v. U.S., 1996, 683 A.2d 1080. 
Homicide <£=> 249 

Evidence was sufficient to establish that both 
defendants were acting as principals for pur- 
poses of offenses of distribution of cocaine while 
armed and possession of cocaine while armed 
with intent to distribute it, since gun found in 
dresser drawer of apartment bedroom in which 
defendants conducted drug transaction was 
readily available to both defendants. D.C.Code 
1981, § 22-3202. Guishard v. U.S., 1995, 669 
A.2d 1306. Drugs And Narcotics <§=> 118, 119.1 

Evidence was insufficient to support finding 
that defendant knowingly and intentionally aid- 
ed and abetted codefendant's armed robbery of 
victim, who was attempting to purchase hand- 
gun, so as to support defendant's armed robbery 
conviction, despite fact that codefendant robbed 
victim after defendant told victim to see code- 
fendant respecting handgun purchase; there 
was no direct evidence that defendant planned 
robbery or had any advance knowledge that 
robbery would occur, and codefendant's deci- 
sion to rob victim appeared to have been impro- 
vised at last moment, rather than planned in 
advance. D.C.Code 1981, §§22-2901, 
22-3202. Roy v. U.S., 1995, 652 A.2d 1098. 
Robbery <S=> 24.20 

Evidence in felony-murder prosecution of two 
defendants, neither one of whom entered apart- 
ment where murder was committed, established 
that murder of victim was the natural and prob- 
able consequence of defendants' prior prepara- 
tion to kill victim's brother, and thus, such 
murder served as a predicate crime for aiding 
and abetting conviction, where defendants were 
part of a group of persons arrayed outside the 
brother's residence, prepared to kill him, and 
when they heard that the brother was not home 
turned and charged directly across the street to 
the victim's apartment and shot him; under the 
circumstances, trial court's addition of "natural 
and probable consequence" language in aiding 
and abetting instruction did not render the 
charge erroneous. D.C.Code 1981, §§ 22-2401, 
22-3202. Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
88 L.Ed.2d 236. Homicide @=> 249 

In prosecution for assault with intent to com- 
mit robbery while armed, evidence that assail- 
ants got out of car defendant was driving and 
almost immediately thereafter assaulted victim, 
that victim ran after one assailant as he re- 
turned to car after committing assault and that 
defendant had opportunity to see victim and her 
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continued pursuit of that assailant, and that 
assailants were in car defendant was driving 
when it was stopped by police short time later 
was sufficient to support conviction of defen- 
dant for aiding and abetting assailants. 
D.C.Code 1973, §§ 22-2902, 22-3202. Down- 
ing v. U. S., 1981, 434 A.2d 409. Robbery <Z=> 
24.20 

Evidence in prosecution brought against four 
defendants accused of robbing five victims in 
hallway of apartment building was sufficient to 
establish that one defendant, who asserted that 
he did not appear in hallway of building until 
victims' property had been taken and did not 
actually search any of victims, was aider and 
abettor of crimes charged, and thus was suffi- 
cient to support that defendant's conviction for 
assault with intent to commit robbery while 
armed. D.C.C.E. §§ 22-501, 22-3202. Heiligh 
v. U. S., 1977, 379 A.2d 689. Robbery <^> 24.20 

89. Use of weapon, weight and sufficien- 
cy of evidence 

Evidence, including testimony of identifica- 
tion witness, was sufficient to sustain conviction 
of armed robberv and assault with deadly weap- 
on. D.C.C.E. §§^22-502, 22-2901, 22-3202. U. 
S. v. Jones, C.A.D.C. 1975, 517 F.2d 176, 170 
U.S.App.D.C. 362. Assault And Battery <3== 
92(3); Robbery ©=24.40 

Evidence that inter alia, defendant and two 
other men entered store together, that they con- 
versed together until other customers left the 
store, that defendant did not lie on the floor 
when one of the codefendants, with a gun, an- 
nounced a "stick-up" and said "To the floor.", 
and that defendant moved from near the door to 
near the cash register after a codefendant or- 
dered store employee to open it was sufficient to 
support defendant's conviction for armed rob- 
bery and assault with a dangerous weapon, and 
conflicting testimony of defendant and his code- 
fendants whereby they all sought to establish 
that defendant and one of his codefendants 
were innocent bystanders did not destroy the 
permissible inference of defendant's guilt. 
D.C.C.E. §§ 22-105, 22-502, 22-2901, 22-3202. 
U. S. v. Lumpkin, C.A.D.C. 1971, 448 F.2d 1085, 
145 U.S.App.D.C. 162. Assault And Battery <^ 
92(3); Robbery ©=> 24.20 

Evidence, including permissible inference 
jury was permitted to draw from fact that defen- 
dant was found within an hour of larceny in 
exclusive possession of recently stolen truck, 
supported convictions of kidnapping of truck 
helper, armed robbery and assault with a dan- 
gerous weapon. D.C.C.E. §§ 22-502, 22-2101, 
22-2901, 22-3202. U. S. v. Wolford, C.A.D.C. 
1971, 444 F.2d 876, 144 U.S.App.D.C. 1. As- 
sault And Battery <^> 92(3); Kidnapping &=> 5; 
Robbery ®=> 24.25 
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Evidence was sufficient to support defen- 
dant's conviction of six counts of armed kidnap- 
ping, five counts of armed rape, two counts of 
armed robbery, and one count each of assault 
with a deadly weapon and armed assault with 
intent to commit sodomy. D.C.C.E. §§ 22-502, 
22-2101, 22-2801, 22-2901, 22-3202, 22-3502. 
Davis v. U. S., 1976, 367 A.2d 1254, certiorari 
denied 98 S.Ct. 154, 434 U.S. 847, 54 L.Ed.2d 
114. Assault And Battery G=> 92(3); Kidnapping 
©=> 5; Rape ©=> 51(1);* Robbery <*=> 24.15(2) 

Evidence, including testimony that shotgun 
shells similar to those used in gun used in 
armed robbery were found in defendant's auto- 
mobile, was sufficient to sustain convictions of 
armed robbery and assault with dangerous 
weapon. D.C.C.E. §§ 22-502, 22-2901, 
22-3202. Borrero v. U. S., 1975, 332 A.2d 363. 
Assault And Battery <£=» 92(3); Robbery <^> 
24.15(2) 

Evidence was sufficient to sustain conviction 
for assault with a deadly weapon charged as 
separate and distinct from armed robbery of- 
fense. D.C.C.E. §§ 22-502, 22-2901, 22-3202. 
Dixon v. U. S., 1974, 320 A.2d 318. Assault 
And Battery <$= 92(3) 



90. Insanity or other incapacity, weight 

and sufficiency of evidence 

Record, including testimony of a private psy- 
chiatrist who examined defendant at govern- 
ment expense, was sufficient to support finding 
that criminal acts committed by defendant 
(armed robbery, assault with a dangerous weap- 
on, and carrying a dangerous weapon) were not 
so proximately tied to defendant's mental im- 
pairment as to require his exculpation. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202, 
22-3204; 18 U.S.C.A. § 3006A. U. S. v. Wilson, 
C.A.D.C. 1972, 471 F.2d 1072, 153 U.S.App.D.C. 
104, certiorari denied 93 S.Ct. 1431, 410 U.S. 
957, 35 L.Ed.2d 691. Criminal Law <S^ 570(1) 
Evidence that, inter alia, defendant suffered 
from severe personality disorder that caused 
him on occasion to disassociate when his sexual 
advances were rejected, and that while defen- 
dant was in this state, he did not have capacity 
for choice or control, was sufficient to allow 
jury to reasonably infer from all evidence that 
defendant had necessary mental capacity for 
first degree burglary when he entered victim's 
apartment armed with knife but that he did not. 
have capacity for choice or control when he 
killed victim because of a then dissociative con- 
dition. D.C.C.E. §§ 22-501, 22-1 801(a), 
, 22-2403, 22-3202, 24-301(j). Harman v. U. S., 
- 1976, 351 A.2d 504, certiorari denied 97 S.Ct. 
116, 429 U.S. 841, 50 L.Ed.2d 110. Criminal 
Law <S^ 570(1); Homicide <3=* 237 
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91. Assault offenses generally, weight 

and sufficiency of evidence 

Evidence was sufficient to show that the inju- 
ry to victim, after being struck with a beer 
bottle by defendant, involved a substantial risk 
of death, unconsciousness, extreme physical 
pain, protracted and obvious disfigurement, or 
protracted loss or impairment of the function of 
a bodily member, organ, or mental faculty, as 
required to establish "serious bodily injury" ele- 
ment of aggravated assault while armed, where 
victim testified that he was "semi-unconscious," 
"in total shock," and "not totally coherent" 
after the assault, photographs revealed deep 
cuts around victim's nose and left eye, and 
medical records established that victim's "re- 
pair level" was "intermediate," and that the 48 
stitches he received were "layered." D.C.Code 
1981, §§ 22-504.1, 22-3202. Gathy v. U.S., 
2000, 754 A. 2d 912. Assault And Battery <&=> 
92(4) 

Evidence did not establish that two shooting 
victims suffered serious bodily injury, as was 
required for convictions for aggravated assault 
while armed (AAWA); although witness stated 
that he saw two holes on first victim's body, 
including hole behind victim's ear with blood 
coming out, and that second victim grabbed his 
shoulder and there was blood on back of his 
shirt "like he got hit in the back of his neck or 
his shoulder," there was no testimony from 
victims, health professionals who treated them, 
or medical records detailing nature and extent 
of their injuries. D.C.Code 1981, §§ 22-504.1, 
22-3202, 22-4101(7). Nixon v. U.S., 1999, 730 
A. 2d 145, certiorari denied 120 S.Ct. 233, 145 
L.Ed. 2d 196. Assault And Battery <©=> 92(4) 

92. Homicide offenses, weight and suffi- 
ciency of evidence 

Evidence, including the testimony of an eye- 
witness involving all three defendants in the 
assault upon victim, was sufficient to support 
verdict of jury finding defendants guilty of felo- 
ny-murder and assault with intent to commit 
rape while armed. D.C.C.E. §§ 22-501, 
22-2401, 22-2403, 22-2801, 22-3202. U. S. v. 
Heinlein, C.A.D.C.1973, 490 F.2d 725, 160 
U.S.App.D.C. 157. Homicide <©=> 235; Rape <^> 
53(2) 

Defendant's conviction for first-degree felony 
murder while armed was supported by evidence 
that defendant knew of, and had interest in, 
large amount of money that victim was carrying 
in his sock, that defendant and victim went into 
bedroom and closed door, that defendant shot 
victim, and that when witness discovered victim 
dead in bedroom, victim's pant leg was pulled 
up, his sock was down, and his money was 
gone. D.C.Code 1981, §§ 22-2401, 22-3202. 
Busey v. U.S., 2000, 747 A.2d 1153. Homicide 
<^235 
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Defendant's conviction for first-degree mur- 
der while armed was supported by evidence 
that defendant shot bicyclist, who was first sur- 
rounded by group of five or six young men, in 
apparent dispute over turf between two groups 
of young men. D.C.Code 1981, §§ 22-2401, 
22-3202. Davis v. U.S., 1999, 735 A.2d 467. 
Homicide ©^253(1) 

Defendants' convictions for premeditated 
first-degree murder while armed, assault with 
intent to kill, carrying pistol without license, 
and possessing firearm during crime of violence 
were supported by testimony of officer who 
witnessed shooting, testimony of two surviving 
victims, and testimony of defendants' acquain- 
tance. D.C.Code 1981, §§ 22-501, 22-2401, 
22-3202, 22-3204(a, b). Payne v. U.S., 1997, 
697 A.2d 1229. Homicide ®=> 253(1), 257(1); 
Weapons <3=> 17(4) 

Evidence supported premeditation and delib- 
eration on part of defendant to sustain convic- 
tion for first-degree murder; evidence indicated 
that defendant and four others, all armed, posi- 
tioned car in which they were riding beside that 
of intended victim, with whom they had ongo- 
ing dispute, and opened fire upon him. 
D.C.Code 1981, §§ 22-2401, 22-3202. Ruffin 
v. U.S., 1994, 642 A.2d 1288. Homicide <^> 
253(3) 

Evidence sustained conviction for assault 
with intent to kill while armed (AWIKWA), al- 
though bullet that injured victim giving rise to 
AWIKWA charge was same bullet that killed 
another victim, giving rise to homicide charge; 
where single assaultive act results in criminal 
injury of multiple victims, there may be as many 
offenses as there are victims and, thus, trial 
court was justified in allowing jury to determine 
whether defendant was guilty of one or both 
charges. D.C.Code 1981, §§ 22-501, 22-3202. 
Ruffin v. U.S., 1994, 642 A.2d 1288. Homicide 
<&=> 257(1) 

Evidence that defendant and two accomplices 
entered apartment building with an intent to 
commit an assault, and that initial assault re- 
sulted in subsequent encounter between defen- 
dant and victim resulting in death of victim was 
sufficient to support defendant's conviction for 
felony-degree murder; defendant's initial entry 
constituted burglary, and was "continuing of- 
fense" for purposes of felony-murder statute. 
D.C.Code 1981, §§ 22-2401, 22-3202. [Mar- 
shall v. U.S., 1992, 623 A.2d 551. Homicide <&> 
235 

Defendant's own testimony that he shot vic- 
tim and eyewitness' testimony that he saw de- 
fendant shoot victim and victim fall to ground 
after bullet went through his head was sufficient 
to sustain defendant's convictions for second- 
degree murder while armed, possession of fire- 
arm during crime of violence, and carrying pis- 
tol without license, though neither gun nor bul- 
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let was recovered. D.C.Code 1981, §§ 22-2403, 
22-3202, 22-3204(b). Curington v. U.S., 1993, 
621A.2d819. Homicide ©=> 234(10); Weapons 
®=> 17(4) 

Unre luted evidence that decedent was fatally 
shot at close range after retreating to vehicle 
and attempting to escape scene of attempted 
drug purchase proved requisite malice for sec- 
ond-degree murder conviction. D.C.Code 1981, 
§§ 22-2403, 22-3202. Price v. U.S., 1992, 602 
A.2d641. Homicide ©^ 254 

In prosecution for assault with intent to kill 
while armed with a dangerous weapon, evi- 
dence was sufficient to find that defendant's 
sneaker or tennis shoe was a dangerous weap- 
on, despite contention that it was not shown 
that shoes caused any injury more significant 
than would have been caused by bare feet; 
there was evidence that defendant repeatedly 
stomped on victim's head with the shoe and 
there was detailed evidence as to the victim's 
critical, and probably permanent, injuries. 
D.C.Code 1981, §§ 22-501, 22-3202. Arthur v. 
U.S., 1992, 602 A.2d 174, 19 A.L.R.5th 1059. 
Homicide ©^257(1) 

In prosecution for assault with intent to kill 
with a dangerous weapon, Government, in 
proving that shoe was a dangerous weapon, was 
not required to prove that it caused injury great- 
er than that which could have been inflicted by 
an unshod foot. D.C.Code 1981, §§ 22-501, 
22-3202. Arthur v. U.S., 1992, 602 A.2d 174, 
19 A.L.R.5th 1059. Homicide <^ 257(1) 

In prosecution for assault with intent to kill 
while armed with dangerous weapon, evidence 
was sufficient to prove defendant's intent to kill, 
including evidence of defendant's comment, "I 
hope she's dead," after his initial stomping on 
the victim. D.C.Code 1981, §§ 22-501, 
22-3202. Arthur v. U.S., 1992, 602 A.2d 174, 
19A.L.R.5th 1059. Homicide <^> 257(1) 

Evidence that defendant was able to act calm- 
ly and deliberately shortly after children had 
been beaten with hammer supported inference 
that children's murders were premeditated and 
deliberate and supported conviction for first- 
degree murder while armed. D.C.Code 1981, 
§§ 22-2401, 22-3202. Mills v. U.S., 1991, 599 
A.2d 775. Homicide <^> 1 47, 253(5) 

Government introduced sufficient evidence to 
support jury finding of premeditation required 
to sustain conviction for first-degree premeditat- 
ed murder; evidence showed that defendant 
brought knife to victim's apartment, screamed 
at victim about his involvement with codefend- 
ant and then proceeded to stab victim repeated- 
ly while victim pleaded for his life, and bringing 
of knife was highlv probative of premeditation 
and deliberation. D.C.Code 1981, §§ 22-2401, 
22-3202. Thacker v. U.S., 1991, 599 A.2d 52. 
Homicide <^> 253(3) 
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There was sufficient evidence that defendant 
acted with deliberation in killing victim as- 
sessed to sustain conviction for first-degree pre- 
meditated murder; defendant stabbed victim at 
least five times while victim repeatedly pleaded 
for his life and victim attempted to crawl away 
before defendant inflicted final stab wound 
which gave supporting inference that defendant 
gave killing a "second thought" before inflicting 
final wound. D.C.Code 1981, §§22-2401, 
22-3202. Thacker v. U.S., 1991, 599 A.2d 52. 
Homicide <^> 253(3) 

Evidence indicating that upon arriving at 
scene, defendant entered into an altercation 
with victim and, without any immediate provo- 
cation, proceeded to inflict a severe beating 
upon victim, and then, as victim fell to ground, 
stood over him and shot him in head from very 
close range was sufficient, when combined with 
evidence of verbal epithets expressed during 
course of assault, to establish premeditation and 
deliberation necessary for crime of first-degree 
murder while armed. D.C.Code 1981, 
§§ 22-2401, 22-3202. McAdoo v. U.S., 1986, 
515A.2d412. Homicide^ 253(3) 

Defendant's action of firing pistol at close 
range at victim yet only wounding him twice 
did not require a finding of not guilty of assault 
with intent to kill. D.C.Code 1981, §§ 22-501, 
22-3202. Smith v. U.S., 1983, 470 A.2d 315, 
certiorari denied 105 S.Ct. 1201, 469 U.S. 1218, 
84 L.Ed.2d 344. Homicide <^> 257(1) 

Evidence that defendant brought murder 
weapon to scene of crime permits inference that 
defendant arrived on scene already possessed of 
calmly planned and calculated intent to kill. 
D.C.Code 1981, §§ 22-2401,22-3202. Hall v. 
U.S., 1982, 454 A.2d 314. Homicide <^> 232 

In murder prosecution, evidence, including 
evidence that defendant was former lover of 
victim with motive to kill, that he carried mur- 
der weapon to scene of crime, and that he fired 
eight shots into decedent's torso while stopping 
once to assist manually in firing the final bullet, 
was sufficient to sustain conviction of first-de- 
gree murder. D.C.Code 1981, §§ 22-2401, 
22-3202. Hall v. U.S., 1982, 454 A.2d 314. 
Homicide ©^253(1) 

Evidence, although primarily circumstantial, 
was sufficient to allow reasonable juror to find 
that defendant acted with premeditation and 
deliberation and thus was sufficient to support 
his first-degree premeditated murder convic- 
tions. D.C.Code 1973, §§ 22-2401, 22-3202. 
Head v. U.S., 1982, 451 A.2d 615, denial of 
post-conviction relief remanded 626 A. 2d 1382, 
certiorari denied 115 S.Ct. 156, 513 U.S. 854, 
130L.Ed.2d 95. Homicide <^> 253(3) 

Sufficient evidence connected robbery to 
deaths to sustain defendant's conviction of felo- 
ny-murder while armed. D.C.Code 1973, 
§§ 22-2401, 22-3202. Head v. U.S., 1982, 451 
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A. 2d 615, denial of post-conviction relief re- 
manded 626 A. 2d 1382, certiorari denied 115 
S.Ct. 156, 513 U.S. 854, 130 L.Ed.2d 95. 
Homicide ^ 235 

Defendant's corroborated admissions, cou- 
pled with Government's evidence of crime itself 
and circumstantial evidence of defendant's par- 
ticipation reasonably permitted finding of guilt 
beyond reasonable doubt, in prosecution for 
armed robbery and felony-murder. D.C.Code 
1981, §§ 22-2401, 22-2901, 22-3202. Tribble 
v. U. S., 1 982, 447 A.2d 766. Homicide &=> 235; 
Robbery ©=> 24.15(2) 

Evidence in homicide prosecution for death 
of defendant's grandmother, with whom he was 
living, was sufficient to permit guilty verdict for 
offense of second-degree murder while armed. 
D.C.C.E. §§ 22-2403 to 22-3202. Fox v. U. S., 
1980, 421 A.2d 9. Homicide <^> 254 

Evidence sustained convictions for assault 
with intent to kill w r hile armed and assault with 
intent to rob while armed. D.C.C.E. §§ 22-106, 
22-50.1, 22-3202, 22-32 14(b). McBride v. U. 
S., 1978, 393 A. 2d 123, certiorari denied 99 
S.Ct. 1260, 440 U.S. 927, 59 L.Ed.2d 482. 
Homicide^ 257(1); Robbery <&* 24.55 

In prosecution for voluntary manslaughter 
while armed, there was sufficient basis for jury 
to find beyond a reasonable doubt that (1) of- 
fense was committed by someone, (2) defendant 
participated or assisted in its commission, and 
(3) she did so with guilty knowledge. D.C.C.E. 
§§ 22-2405, 22-3202. Branch v."u. S., 1978, 
382 A.2d 1033. Homicide <®^ 255(2) 

Testimony that decedent told police officer 
that he had attempted to close the door to his 
house "as the man pulled the gun out and 
started in the house" and evidence that defen- 
dants and their colleagues were out to "get" an 
alleged rapist and wanted to find and beat up 
the alleged rapist was sufficient to show an 
attempted burglary as the felony underlying 
charge of felony murder. D.C.C.E. 

§§ 22-1 801(a), 22-2401, 22-3202. Harris v. 
U.S., 1977, 373 A.2d 590. Homicide <^> 253(6) 

Evidence, including testimony of complainant 
and others concerning incident, reasonably per- 
mitted a finding of guilt on charges of armed 
kidnapping, armed assault with intent to kill, 
and carrying a dangerous weapon. D.C.C.E. 
§§ 22-501, 22-2101, 22-3202, 22-3204. Woo- 
ten v. U. S., 1975, 343 A.2d 281. Homicide <^> 
257(1); Kidnapping <3=> 5; Weapons <£=> 17(4) 

93 Kidnapping offenses, weight and suf- 
ficiency of evidence 

Where defendant encountered complainant 
and persuaded him to leave public street in 
order to take a shortcut that led into a field, and 
thereafter drew a knife and compelled victim to 
accompany him to a secluded area about 100 
feet from road, and then committed sodomy, 
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defendant's conduct could not support separate 
convictions for both kidnapping and assault 
with intent to commit sodomy, and kidnapping 
conviction would be reversed, even though, af- 
ter being sexually assaulted, victim ran from the 
place of attack and defendant pursued and re- 
captured him and brought him back to wooded 
area where he suffered multiple stab wounds 
before being able to make successful escape. 
D.C.C.E. §§^22-503, 22-2101, 22-3202. Mor- 
gan v. U. S., 1979, 402 A.2d 598. Kidnapping 
<5^5 

94. - — Sexual assault offenses, weight and 
sufficiency of evidence 

Evidence was sufficient for jury to infer be- 
yond a reasonable doubt that defendant pos- 
sessed the intent necessary to sustain conviction 
for assault with intent to commit rape while 
armed. D.C.C.E. §§ 22-501, 22-3202. U. S. v. 
Jackson, C.A.D.C.1977, 562 F.2d 789, 183 
U.S.App.D.C. 270. Rape ^ 53(3) 

"Armed" element required for armed rape 
conviction was established by evidence that de- 
fendant had previously used hot clothes iron to 
burn victim's breasts and abdomen and that 
victim feared additional bodily harm if she re- 
fused to comply with defendant's orders to have 
sexual intercourse, even though defendant did 
not demand sex from victim before or immedi- 
ately after assaulting victim with iron and did 
not reach for or mention iron during rape. 
D.C.Code 1981, § 22-3202(a). Johnson v. U.S., 
1992, 613 A.2d 888. Rape <©=> 51(1) 

Proof of force, in prosecution for assault with 
intent to commit rape while armed, may be 
unnecessary if there is evidence that the victim 
reasonably believed resistance would lead to 
death or serious bodily harm; such evidence is 
sufficient to prove defendant's intent to over- 
come resistance by force and victim's lack of 
consent. D.C.Code 1981, §§ 22-501, 22-3202. 
Glascoe v, U.S., 1986, 514 A.2d 455, Rape <^> 
53(4) 

Evidence, which included defendant's threat- 
ening of victim with gun, dog, and knife, defen- 
dant's statement that he was not yet ready to 
kill victim, and victim's continuing resistance, 
supported jury conclusion that defendant in- 
tended to accomplish penetration by force in 
prosecution for assault with intent to commit 
rape while armed. D.C.Code 1981, §§ 22-501, 
22-3202. Glascoe v. U.S., 1986, 514 A.2d 455. 
Rape <^> 53(4) 

Although no direct evidence was introduced 
in rape case to establish that defendant was in 
fact armed with dangerous weapon during inci- 
dent, complainant's insistence that defendant 
did have a knife permitted trial court and jury 
to find that he did, and thus permitted convic- 
tion for armed rape, under rule that reasonable 
inferences must be drawn in favor of the gov- 
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eminent. D.C.Code 1981, §§ 22-2801, 

22-2901, 22-3202. Bovd v. U.S., 1984, 473 
A.2d828. Rape @=> 51(1) 

To prove lack of consent in rape case, Gov- 
ernment was not required to establish that vic- 
tim submitted solely because accused had weap- 
on, and it was enough that victim's resistance 
was overcome through use of physical force and 
threats, such that she reasonably believed that 
she would be harmed if she did not submit, and 
victim's testimony that defendant grabbed her 
around the neck from behind, held what she 
thought was knife to her throat and threatened 
to kill her if she did not accompany him permit- 
ted finding of want of consent. D.C.Code 1981, 
§§ 22-2801, 22-3202. Boyd v. U.S., 1984, 473 
A.2d 828. Rape <^> 51(4) 

95. Burglary offenses, weight and suffi- 
ciency of evidence 

Evidence was sufficient to support defen- 
dant's convictions for first-degree murder while 
armed, assault with intent to kill while armed, 
armed robbery, conspiracy to commit armed 
robbery, and first-degree burglary while armed; 
according to driver of get-away vehicle, defen- 
dant struggled to open stolen safe in vehicle 
following murders and made statement about 
apparent contents of safe, and other witnesses 
testified that defendant ran to vehicle from vic- 
tims' house with codefendant, that defendant 
helped count out money, drugs, and other items 
found in safe, and that defendant ultimately 
took his own share, including a diamond ring 
which he was seen wearing shortly after the 
murders. D.C.Code 1981, §§ 22-1 05(a), 
22-501, 22-1 801(a), 22-2401, 22-2901, 
22-3202. Dancy v. U.S., 2000, 745 A.2d 259. 
Burglary G=> 41(1); Conspiracy <&=> 47(11); 
Homicide <£=> 253(1), 257(1); Robberv <3=> 
24.15(2) 

Evidence that victim's former boyfriend 
smashed glass pane in door, unlocked door, and 
pursued victims through apartment while he 
held hatchet established intent to commit felony 
at moment of entry, and thus, supported convic- 
tion for first-degree burglary while armed. 
D.C.Code 1981, §§ 22-1801, 22-3202. Kelly v. 
U.S., 1991, 590 A.2d 1031. Burglary ®» 41(3) 

If defendants had several motives for firing 
weapons into the door of the house and if one of 
those motives was to gain entry into the house, 
that would be sufficient evidence to prove at- 
tempted first-degree burglary while armed. 
D.C.C.E. §§ 22-1 801 (a), 22-3202. Harris v. 
U.S., 1977, 373 A.2d 590. Burglary <3=> 41(10) 

96. Robbery offenses, weight and suffi- 
ciency of evidence 

Evidence was sufficient to support convic- 
tions on count of armed bank robbery, a federal 
offense, as well as count of armed robbery, a 
District of Columbia offense. 18 U.S.C.A. 
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§2113(a, d); D.C.C.E. §§ 22-2901, 22-3202. U. 
S. v. Johnson, C.A.D.C.1978, 589 F.2d 716, 191 
U.S.App.D.C. 193. Robbery ®=> 24.15(2) 

Evidence including testimony of policeman 
and victims that there was a gun and that a 
voiced threat was made to shoot one victim was 
sufficient to justify jury in findings that gun was 
dangerous and that the offense of assault with 
intent to rob was committed while armed with a 
dangerous weapon as alleged in indictment. 
D.C.C.E. § 22-3202. U. S. v. Prater, C.A.D.C. 
1972, 462 F.2d 292, 149 U.S.App.D.C. 188. 
Robbery ©=> 24.55 

Convictions for multiple charges arising out 
of armed robbery of apartment building were 
supported by the identification of defendants by 
victims and police officers, and testimony that 
the defendants' weapons were operational. 
D.C.Code 1981, §§ 22-502, 22-1801(a), 
22-2101, 22-2901, 22-3202, 22-3204(a, b), 
22-32 14(a). Hanna v. U.S., 1995, 666 A.2d 
845. Robbery <3» 24.15(2) 

Finding that robbery defendant was armed 
with "firearm or imitation firearm" was sup- 
ported by eyewitness testimony; despite wit- 
ness' lack of familiarity with handguns, she in- 
sisted that silver object she saw in defendant's 
hand was gun. D.C.Code 1981, §§ 22-3202, 
22-3204(b). Bates v. U.S., 1993, 619 A.2d 984. 
Robbery G=> 24. 15(2) 

Jury in armed robbery prosecution could con- 
clude that weapons were operable, based on 
evidence that defendants displayed those weap- 
ons during robbery to back up their demands 
and thus intended that victims believe they were 
capable of being discharged. D.C.Code 1981, 
§ 22-3202(a). Hartley v. U.S., 1987, 530 A.2d 
692. Robbery <£=» 24.15(2) 

Evidence was sufficient to sustain conviction 
of assault with intent to commit robbery for 
incident wherein three assailants accosted vic- 
tim in alley, even though assailants did not 
specifically indicate that they intended to rob 
victim, where two assailants were brandishing 
pistols and confronted victim saying, "this is it," 
and victim was shot while attempting to escape. 
D.C.Code 1981, §§ 22-501, 22-3202. Owens v. 
U.S., 1985, 497 A.2d 1086, certiorari denied 106 
S.Ct. 861, 474 U.S. 1085, 88 L.Ed.2d 900. Rob- 
bery <&=> 24.55 

In prosecution for armed robbery, evidence 
supported defendants' convictions, since vic- 
tim's identification of defendant, and other evi- 
dence construed most favorably to Government, 
would permit a reasonable jury to find both 
defendants guilty beyond a reasonable doubt; 
fact that evidence against codefendant was 
wholly circumstantial did not affect such con- 
clusion. D.C.C.E. §§ 22-2901, 22-3202. Jack- 
son v. U. S., 1978, 395 A.2d 99. Robbery &=> 
24.15(2) 
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Evidence, in prosecution of defendant for rob- 
bery at gunpoint, was sufficient to support de- 
fendant's conviction. D.C.C.E. §§ 22-2901, 
22-3202. Jackson v. U. S., 1977, 368 A.2d 
1140. Robbery <©=> 24.15(2) 

97. Drug offenses, weight and sufficiency 

of evidence 

Evidence that defendant was seen coming and 
going from house in which drug paraphernalia, 
loaded semi-automatic pistol, and crack cocaine 
in plastic bags were found was sufficient to 
prove that defendant, while on sidewalk in front 
of house, constructively possessed drugs and 
gun in house. D.C.Code 1981, 

§§ 22-3202(a)(l), 33-541(a)(l). Brown v. U.S., 
1997, 691 A.2d 1167. Drugs And Narcotics <&* 
116; Weapons^ 17(4) 

Evidence of defendant's interaction with his 
codefendant was sufficient to prove that defen- 
dant constructively possessed drugs found in his 
codefendant's knapsack. D.C.Code 1981, 
§§ 22-3202(a)(l), 33-54 1(a)(1). Brown v. 
U.S., 1997, 691 A.2d 1167. Drugs And Narcot- 
ics^ 1 16 

Evidence was sufficient to support jury find- 
ings that defendants constructively possessed 
pistol and other contraband, including drugs, 
found by police in apartment, despite conten- 
tion that government failed to establish that 
defendants exercised dominion and control over 
drugs, gun, or any other contraband; circum- 
stantial evidence linked both defendants to gun, 
as well as to drugs and other contraband found 
in apartment. D.C.Code 1981, §§ 22-3202, 
22-3204(b). Guishard v. U.S., 1995, 669 A.2d 
1306. Drugs And Narcotics <£=» 116; Weapons 
&* 17(4) 

98. Verdict and findings of fact 

Assault with dangerous weapon was lesser 
included offense of principal offense of armed 
robbery; accordingly, defendant could not be 
convicted of lesser offense in addition to great- 
er. D.C.C.E. §§ 22-502, 22-2901, 22-3202. U. 
S. v. Inge, C.A.D.C.1974, 494 F.2d 1102, 161 
U.S.App.D.C. 183. Criminal Law <3=> 878(1); 
Indictment And Information <£=> 191(9) 

Where jury returned a verdict of guilty on 
each of four counts of robbery while armed 
involving different victims it was error to re- 
ceive verdicts from the jury on the four counts 
of assault with a dangerous weapon, a lesser 
included offense, with respect to the same vic- 
tims. D.C.C.E. §§ 22-502, 22-2901, 22-3202. 
U. S. v. Johnson, C.A.D.C.1973, 475 F.2d 1297, 
155 U.S.App.D.C. 28. Criminal Law <&> 878(1) 

Where first jury returned verdict of not guilty 
of armed robbery but was unable to agree as to 
whether defendant was an unarmed robber and 
mistrial was declared, the acquittal of armed 
robbery was not an acquittal of unarmed rob- 
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bery charge and double jeopardy prohibition 
did not preclude retrial of unarmed robbery 
charge. D.C.C.E. §§ 22-502, 22-2901, 22-3202. 
U. S. v. Scott, C.A.D.C.1972, 464 F.2d 832, 150 
U.S.App.D.C. 323. Criminal Law <£=> 878(3) 

Juvenile court was authorized to find juvenile 
defendant guilty of assault with intent to rob, as 
lesser included offense of armed robbery for 
which he was charged; such a finding was not, 
and could not have been, dependent on defense 
request that "instruction" on lesser included 
offense be given, given absence of juries at 
juvenile proceedings. D.C.Code 1981, 

§§ 22-501, 22-2901, 22-3202; Juvenile Rule 
31(c). In re T.H.B., 1996, 670 A.2d 895. In- 
fants e=> 210 

Medical examiner's testimony that death was 
caused either by shotgun or by strangulation did 
not allow jury verdict that was not unanimous; 
in view of verdict finding defendant guilty of 
manslaughter while armed, and defendant's 
concession that he shot victim, there was no 
possibility that some members of jury would 
have found that defendant had strangled victim 
without also agreeing that he had shot victim. 
D.C.Code 1981, §§ 22-2405, 22-3202. Smith v. 
U.S., 1989, 554 A.2d 1155. Criminal Law <^> 
872.5 

Defendant's contention that jury's verdict of 
acquittal on kidnapping count meant jury found 
that victim had consented to her presence in 
bedroom was based on speculation in prosecu- 
tion for assault with intent to commit rape 
while armed, and evidence was sufficient to 
support jury conclusion that victim did not con- 
sent to being in bedroom with defendant. 
D.C.Code 1981, §§ 22-501, 22-3202. Glascoe 
v. U.S., 1986, 514 A.2d 455. Rape <^> 53(2) 

Trial court which individually polled jurors as 
to whether they agreed with announced guilty 
verdict as to last eight counts was not required 
to individually poll each juror with respect to 
agreement to each count and did not abuse 
discretion in prosecution for armed robbery, 
assault with intent to commit robbery and to kill 
while armed, assault with dangerous weapon, 
and carrying pistol without license. D.C.Code 
1981, §§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law < ^ > 874 

In proceeding in which defendant was con- 
victed of armed robbery, it had been within 
province of jurors to resolve inconsistencies 
with respect to victim's identification of defen- 
dant; no manifest error or serious injustice was 
shown in regard to sufficiency of Government's 
evidence of identity. D.C.C.E. §§ 22-2901, 
22-3202. Fitzhugh v. U. S., 1980, 415 A.2d 
548. Criminal Law <^> 1 159.5 

In prosecution for crimes including two 
counts of first-degree murder while armed, no 
reversible error arose from use of verdict form 
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which, according to defendant, was misleading 
in that it encouraged the jury to find defendant 
guilty of the first count so that the jurors would 
not have to consider the remaining lesser of- 
fenses listed. D.C.C.E. §§ 22-401, 22-2401 to 
22-3202. Hallman v. U. S., 1979, 410 A.2d 
215. Criminal Law @=» 1172.1(5) 

Where foreman requested to approach bench 
when asked whether jury had reached verdict 
with respect to armed robbery charge, court 
denied request, foreman then announced that 
jury had reached guilty verdict, jury poll yielded 
unanimous verdicts, and no objection was 
raised, denial of jury foreman's request to ap- 
proach bench did not constitute plain error. 
D.C.C.E. SCR, Criminal Rules 30, 52(b); 
D.C.C.E. §§ 22-2901, 22-3202. Johnson v. U. 
S., 1976, 360 A.2d 502. Criminal Law ©=* 1040 

Trial court's use of special verdict form did 
not confuse jury or prejudice defendant, in pros- 
ecution for first-degree burglary, murder, and 
assault with intent to commit rape while armed. 
D.C.C.E. §§ 22-501, 22-1801(a), 22-2403, 
22-3202. Harman v. U. S., 1976, 351 A.2d 504, 
certiorari denied 97 S.Ct. 116, 429 U.S. 841, 50 
L.Ed.2d 110. Criminal Law <^> 1172.1(2) 

99. Sentence and punishment — Crimes of vio- 

lence 

Armed robbery and assault with intent to 
commit robbery while armed were armed 
"crimes of violence" within statute prescribing 
mandatory minimum sentence for such crimes. 
D.C.C.E. §§ 22-3201, 33-3202, 22-3202(a)(2). 
U.S. v. Hilliard, 1976, 366 A.2d 437. Robbery 
<^30 

100. - — Juvenile offenders, sentence and 

punishment 

Under statute precluding sentencing accused 
under Youth Corrections Act if he is convicted 
more than once of having committed crimes of 
violence, conviction occurring before effective 
date of statute is included. D.C.C.E. 
§ 22-3202(a)(2), (d)(1). U. S. v. Thomas, 
C.A.D.C.1973, 485 F.2d 1012, 158 U.S.App.D.C. 
233. Infants @=> 69(4) 

Defendant who was convicted of armed rob- 
bery and sentenced under Youth Corrections 
Act, before effective date of statute precluding 
sentencing under the Act of any person who is 
convicted more than once of having committed 
a crime of violence in District of Columbia, and 
who was convicted thereafter of armed robbery 
and assault with a dangerous weapon was not 
entitled to be sentenced under the Youth Cor- 
rections Act, although he was 20 years old at 
time of second conviction. 18 U.S.C.A. 
§§ 751(a), 5005 et seq.; D.C.C.E. 
§ 22-3202(a)(2), (d)(1); District of Columbia 
Court Reform and Criminal Procedure Act of 
1970, §§ 901, 901(b)(3), 84 Stat. 473. U. S. v. 
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Thomas, C.A.D.C.1973, 485 F.2d 1012, 158 
U.S.App.D.C. 233. Infants &* 69(4) 

Where youth was found guilty of unlawful 
entry, an offense punishable by fine or impris- 
onment in jail for not more than six months, he 
was subject to sentence under District of Co- 
lumbia Code or under Youth Corrections Act, 
and was properly sentenced under latter, which 
authorizes sentence thereunder on conviction of 
offense punishable by imprisonment, despite 
youth's service of seven months' presentence 
jail time for which he claimed credit under 
statute. D.C.C.E. §§ 22-1 801(b), 22-3102, 
22-3201, 22-3202, 22-3202(d) (1); 18 U.S.C.A. 
§§ 3568, 5010(b), 5017(c), 502.1, 5024. U. S. v. 
Lewis, C.A.D.C.1971, 447 F.2d 1262, 145 
U.S.App.D.C. 93. Infants @=» 69(4) 

Twenty-year-old defendant, who had been 
convicted of first-degree felony-murder, as well 
as attempted robbery while armed and carrying 
a dangerous weapon, in violation of District of 
Columbia law, was ineligible to receive an inde- 
terminate adult sentence pursuant to statute 
governing fixing of eligibility for parole at time 
of sentencing, as recommended in report pre- 
pared in accordance with Federal Youth Cor- 
rections Act. D.C.C.E. §§ 22-2401, 22-2404, 
22-3202, 22-3204; Fed.Rules Crim.Proc. rule 
35, 18 U.S.C.A.; 18 U.S.C.A. §§ 4208(a)(2), 
5010(e). U. S. v. Tillman, 1974, 374 F.Supp. 
215. Infants ©^69(1) 

Trial court met requirements of Youth Reha- 
bilitation Act by weighing and rejecting option 
of sentencing defendant under AcL, for volun- 
tary manslaughter, assault, and weapon convic- 
tions. D.C.Code 1981, §§ 22-502, 22-2405, 
22-3202, 22-3204, 24-801 et seq. Edwards v. 
U.S., 1998, 721 A.2d 938. Infants ©^ 69(5) 

Trial court's clearly stated reasons for not 
sentencing juvenile defendant to Federal Youth 
Corrections Act sentence, which included spe- 
cific finding that defendant would not benefit 
from programs available under Act, constituted 
rational determination that defendant would not 
derive rehabilitative benefit from Act, and satis- 
fied its requirements. D.C.C.E. §§ 22-2901, 
22-3202; 18 U.S.C.A. §§ 5005 et seq., 5010(e). 
Lawrence v. U. S., 1974, 318 A.2d 890. Infants 
©^69(6) 

101. Homicide offenses, sentence and 

punishment 

Sentences of six and two-thirds to 20 years' 
imprisonment for each of defendant's two con- 
victions as accessory after the fact to assault 
with intent to kill while armed were permissi- 
ble; maximum penalty for underlying crime was 
life imprisonment, and defendant's maximum 
potential sentence on each count of 20 years' 
imprisonment was less than 45 -year term which 
has been imposed in other cases in which life 
imprisonment was possible, and thus was neces- 
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sariJy less than half of maximum sentence to 
which principal may be sentenced. D.C.Code 
1981, §§ 22-106, 22-501, 22-3202. Heard v. 
U.S., 1996, 686 A. 2d 1026. Homicide <&=> 
354(1) 

Aggravating factor for sentencing purposes, 
that murder was especially heinous, atrocious, 
or cruel, existed in prosecution for first-degree 
murder while armed; medical testimony estab- 
lished that victim suffered numerous bruises, 
abrasions, scrapes, and stab wounds to her 
back, victim was attempting to avoid attack, 
victim's throat was cut deeply while she was 
alive, and victim was strangled so as to result in 
death. D.C.Code 1981, §§ 22-2401, 

22-2404. 1(b)(4), (c), 22-3202. Henderson v. 
U.S., 1996, 678 A.2d 20. Homicide <^> 354(1) 

Aggravating factor for sentencing purposes, 
that 78-year-old victim was especially vulnera- 
ble due to her age, existed in prosecution for 
first-degree murder while armed, despite fact 
that victim was in excellent physical condition 
for woman of 78 years of age; at time of inci- 
dent, defendant was 37-year-old man in good 
health who could easily overcome will of 
78-year-old woman, and evidence suggested 
that defendant easily overcame victim's will. 
D.C.Code 1981, §§ 22-2401, 22-2404. l(b)(10), 
(c), 22-3202. Henderson v. U.S., 1996, 678 
A.2d 20. Homicide <3=> 354(1) 

Defendant was permissibly sentenced to life 
imprisonment without possibility of parole for 
first-degree murder while armed; aggravating 
circumstances, that murder was especially hei- 
nous, atrocious, or cruel and that 78-year-old 
victim was especially vulnerable due to her age, 
existed, crime involved violation of trust and 
extreme disregard for human life, and motive 
for killing was so defendant could avoid re- 
turning to jail because victim had seen defen- 
dant's face. D.C.Code 1981, §§22-2401, 
22-2404. l(b)(4, 10), (c), 22-3202. Henderson 
v. U.S., 1996, 678 A.2d 20. Homicide <&* 354(2) 

Even if sentencing judge had intended to im- 
pose sentence of 5 to 15 months on defendant 
convicted on three counts of assault with intent 
to kill while armed, as stated in oral pronuncia- 
tion of sentence, he would have been required 
to correct sentence, as mandatory minimum 
sentence for offense was imprisonment for five 
years. D.C.Code 1981, §§ 22-501, 22-3202; 
Criminal Rule 35. Gray v. U.S., 1991, 585 A.2d 
164. Homicide^ 354(1) 

Where course of action taken by defendant in 
taking part in burglary and attempted armed 
robbery during which a murder occurred violat- 
ed two separate felony-murder statutes, which 
required proof of different elements for convic- 
tion, imposition of two concurrent sentences 
was permissible for one murder. D.C.Code 
1981, §§ 22-1 801(a), 22-2401, 22-3202. 
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Adams v. U.S., 1983, 466 A.2d 439. Homicide 
&* 354(1) 

102. Harmless or reversible error — In general 

In prosecution for assault with intent to kill 
while armed and carrying dangerous weapon, 
in view of overwhelming direct evidence timely 
placing defendant at scene of crime and equivo- 
cal and unsupported nature of his own testimo- 
ny concerning his whereabouts at time of of- 
fense, any emphasis by court or his counsel 
upon his more general defenses and any other 
claimed error were harmless bevond reasonable 
doubt. 28 U.S.C.A. § 294(d); D.C.C.E. 
§§ 22-501, 22-3202, 22-3204. U. S. v. Craven, 
C.A.D.C.1972, 458 F.2d 802, 147 U.S.App.D.C. 
383. Homicide <S» 336 

Defendant was not prejudiced in presenting 
his theory of self-defense that homicide victim 
was first aggressor based on trial court's deci- 
sion precluding defendant from presenting addi- 
tional evidence of violent character of assault 
victim who was also present in room when 
defendant and friend attempted to sell victims 
soap rather than cocaine; there could be no 
legal imputation of assault victim's intent to 
homicide victim because, although victims may 
have been cohorts, they were victims, not par- 
ties charged as aiders and abettors. D.C.Code 
1981, §§^22-502, 22-2405, 22-3202. Edwards 
v. U.S., 1998, 721 A.2d 938. Homicide <3=> 339 

103. - — Remarks of judge, harmless or re- 

versible error 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a pro- 
hibited weapon, trial judge's alleged facial ex- 
pressions and other outward manifestations of 
disbelief of a defense witness was not shown to 
have prejudiced accused, in view of assertion 
that judge turned away so as to avoid revealing 
his facial reaction to witness' testimony. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3214(b). 
Dyas v. U. S., 1977, 376 A.2d 827, certiorari 
denied 98 S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 
464. Criminal Law &* 1 166.22(1) 

104. Arguments and conduct of counsel, 

harmless or reversible error 

Where prosecutor's improper closing and re- 
buttal arguments were so highly prejudicial as 
to require reversal of conviction of defendant 
who relied upon insanity as a defense and was 
convicted of first-degree murder and assault 
with intent to kill while armed, judgment of 
conviction of codefendant, who was charged as 
an aider and abettor, asserted lack of intent to 
commit murder, and was convicted of second- 
degree murder, would also be nullified. 
D.C.C.E. §§ 22-105, 22-501, 22-502, 22-2401, 
22-2403, 22-3202. U. S. v. Hawkins, C.A.D.C. 
1973, 480 F.2d 1151, 156 U.S.App.D.C. 259. 
Criminal Law <£=> 1 1 86. 1 
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Even assuming the prosecutor improperly 
commented during opening statement that the 
testimony by two defendants could be used as 
evidence against all lour defendants, in joint 
trial for voluntary manslaughter, defendant did 
not suffer substantial prejudice, so as to warrant 
reversal, where during jury selection the court 
explained that evidence against one defendant 
could not be used against another, the court 
explained in its preliminary instructions that 
opening statements were not evidence, the trial 
judge offered three separate curative instruc- 
tions, and the evidence against the defendant 
was very strong. D.C.Code 1981, §§ 22-2405, 
22-3202. Plater v. U.S., 2000, 745 A.2d 953. 
Criminal Law ©=> 1171.1(3) 

Defendant was not: substantially prejudiced, 
in prosecution for assault, by prosecutor's refer- 
ence in rebuttal to victim's medical records and 
gesture by prosecutor in pointing his hand and 
finger at victim as if he had a gun; prosecutor 
was explaining intent element of assault with 
intent to kill while armed. D.C.Code 1981, 
§§ 22-501, 22-3202. Freeman v. U.S., 1997, 
689A.2d575. Criminal Law <3= 1171.1(3) 

Trial court's "on the spot" determination that 
prosecutor sought to draw legitimate inference 
from evidence when he argued that when child 
was brought into bedroom and killed with ham- 
mer before second child was brought into same 
room and killed was not reversible error; al- 
though prosecutorial speculation would have 
been impermissible even if it had been defended 
as "reasonable inference," there was ample evi- 
dence of premeditation and deliberation, so that 
it was unlikely that speculation influenced jury. 
D.C.Code 1.981, §§ 22-2401, 22-3202. Mills v. 
U.S., 1991, 599 A.2d 775. Criminal Law <£=> 
1171.3 

Error, if any, arising from codefendant's clos- 
ing argument that he was not guilty and was 
caught in defendant's robbery, was harmless in 
view of overwhelming evidence of guilt. 
D.C.Code 1981, §§ 22-2901, 22-3202. Hordge 
v. U.S., 1988, 545 A.2d 1249. Criminal Law <3=> 
1171.1(3) 

Prosecutor's improper, incomplete missing 
witness argument which claimed that only de- 
fendant's sister and girl friend supported alibi 
defense of being at party with several other 
potential witnesses, which trial court ordered 
prosecutor to abandon, and which was made in 
context of strong evidence against defendant did 
not substantially sway jury and did not preju- 
dice defendant in prosecution for armed rob- 
bery, assault with intent to commit robbery and 
to kill while armed, assault with dangerous 
weapon, and carrying pistol without license. 
D.C.Code 1981, §§ 22-501, 22-502, 22-2901, 
22-3202, 22-3204. Arnold v. U.S., 1986, 51.1 
A.2d 399. Criminal Law <£=> 1171.1(5) 



§ 22-4502 
Note 104 

Remarks made by prosecutor in closing argu- 
ment in murder and kidnapping prosecution, 
reminding jurors of their obligation to avoid 
deciding the case on the basis of sympathy, and 
stating that defendant was not on trial for what 
she did all her life, but rather what she did on 
the day of the murder, were not so prejudicial 
as to jeopardize fairness of the trial. D.C.Code 
1981, §§ 22-2101, 22-2401, 22-3202. Ford v. 
U.S., 1984, 487 A.2d 580. Criminal Law <3=> 
1171.1(3) 

Even if prosecutor's statement that there was 
no death penalty in the city anymore, made 
during closing argument in prosecution for felo- 
ny-murder and first-degree burglary, was im- 
proper, any error was harmless, in view of 
government's strong case against defendants 
coupled with court's instructions that the jury 
disregard the comment and fact that jurors 
eventually were instructed by the court, at de- 
fense's request, on penalties for various of- 
fenses, including first-degree murder. 
D.C.Code 1981, §§ 22-1 801 (a), 22-2401, 
22-3202, 22-3204. Williams v. U.S., 1984, 483 
A.2d 292, certiorari denied 106 S.Ct. 275, 474 
U.S. 906, 88 L.Ed.2d 236. Criminal Law <^> 
1171.1(6) 

Although cumulative impact of prosecutor's 
continual references to murder defendant's fail- 
ure to testily was sufficiently prejudicial as to 
have denied him a fair trial, this misconduct 
contaminated only the jury's deliberations and 
the finding of malice requisite for the verdict of 
murder in the second degree; accordingly, case 
had to be remanded with instructions either to 
permit Government to elect to retry defendant 
on charge of second-degree murder or to enter 
a judgment on the charge of manslaughter with 
appropriate resentencing to follow. D.C.Code 
1981, §§ 22-2403, 22-3202; U.S.C.A. Const. 
Amend. 6. Bowler v. U.S., 1984, 480 A.2d 678. 
Criminal Law &=> 1 1 7 1 .5, 1 1 92 

While prosecutor's statements, indirectly al- 
luding to the fact that defendant did not testify, 
did not alone require reversal, this error was 
but one in a myriad of errors which so preju- 
diced the jury as to deny defendant a fair trial 
on charge of second-degree murder. D.C.Code 
1981, §§ 22-2403, 22-3202. Bowler v. U.S., 
1984, 480 A.2d 678. Criminal Law <£=> 1186.1 

Error in suggesting in closing argument that 
particular pistol which caused victim's death 
belonged to defendant solely because he had 
owned other guns was not prejudicial where 
standard instruction that case was to be decided 
on the evidence and not on counsel argument 
was given and defendant, tried for second -de- 
gree murder, was convicted of involuntary man- 
slaughter. D.C.Code 1981, §§ 1 l-707(a), 
22-2403, 22-3202. Fornah v. U.S., 1983, 460 
A.2d556. Criminal Law <$=> 1171.1(3) 
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Where there was no evidence adduced at trial 
to support prosecutor's contentions of perjury 
or lying under oath and evidence of guilt of 
armed robbery, as reflected in record, was not 
overwhelming and could have led to verdict for 
either party, and where defense counsel did not 
request specific remedial instructions and none 
were given, prosecutor's remarks were prejudi- 
cial and defendant was entitled to new trial. 
D.C.Code 1973, §§ 22-2901, 22-3202. Miller v. 
U. S., 1982, 444 A.2d 13. Criminal Law <3=> 
1171.6 

105. Review — In general 

Dismissal of charge of assault with intent to 
kill while armed (AWIKWA) against defendant 
without prejudice approximately seven weeks 
after Court of Appeals issued order summarily 
reversing defendant's preventive detention and 
stating that opinion would follow did not render 
appeal moot, where, at time of Court's ruling, 
defendant was in detention, present opinion set 
forth legal basis for that ruling, and issue was 
capable of repetition but evaded review. 
D.C.Code 1981, §§ 22-503, 22-3202, 
23-1 325(a). Pope v. U.S., 1999, 739 A.2d 819. 
Criminal Law <&* 1134(3) 

106. Presentation and reservation of 

grounds for review 

Contention that it was improper for defendant 
to be convicted and sentenced on both counts I 
which charged under federal mail robbery stat- 
ute with assaulting post office custodian with 
intent to rob him, and count II under District of 
Columbia robbery and crime of violence statute 
with robbing the custodian because the assault 
charged in count I "merged" with completed 
robbery charged in count II would be consid- 
ered by Court of Appeals even though issue was 
not raised in trial court. 18 U.S.C.A. § 2114; 
D.C.C.E. §§ 22-2901, 22-3201, 22-3202. U. S. 
v. Spears, C.A.D.CJ971, 449 F.2d 946, 145 
U.S.App.D.C. 284. Criminal Law <S=> 1028 

The appellate court was not required to de- 
cide whether statute creating mandatory-mini- 
mum sentence for persons convicted of crimes 
of violence while armed with pistol or firearm 
required proof that pistol was "operable"; de- 
fendants had either conceded or waived opera- 
bility issue. D.C.Code 1981, § 22-3202(a)(l). 
Abrams v. U.S., 1987, 531 A.2d 964. Criminal 
Law «s=» 1134(3) 

Defendant, who specifically objected to first 
two prosecution witnesses on ground that each 
witness could not remember anything, pre- 
served for review issue that prosecutor should 
not have called both witnesses in prosecution 
for armed robbery, assault with intent to kill 
while armed, assault with dangerous weapon, 
assault with intent to commit robbery while 
armed, and carrying pistol without license. 
D.C.Code 1981, §§ 22-501, 22-502, 22-2901, 
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22-3202, 22-3204. Arnold v. U.S., 1986, 511 
A.2d 399. Criminal Law <&> 1043(2) 

107. Briefs, review 

Court of Appeals would consider defendant's 
argument that evidence was insufficient to sus- 
tain conviction for aggravated assault while 
armed, though issue was raised for the first time 
in an appellate reply brief; in case decided after 
the parties filed their briefs, Court adopted defi- 
nition of "serious bodily injury," as set forth in 
the sexual abuse statute, for the purposes of the 
aggravated assault statute, and the government 
was not substantially prejudiced, in that it had 
the opportunity to argue the sufficiency of the 
evidence and to file a supplemental brief on the 
subject. D.C.Code 1981, §§ 22-504.1, 22-3202, 
22-4101(7). Gathy v. U.S., 2000, 754 A.2d 912. 
Criminal Law ©=> 1 130(6) 

108. Scope of review 

Question of whether, in an assault with intent 
to kill while armed (AWIKWA) case, a preven- 
tive detention order could rest solely on a prob- 
able cause finding plus circumstances of the 
charged crime was principally one of law, and 
Court of Appeals would review de novo the trial 
judge's disposition of it. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1325(a). Pope v. U.S., 
1999, 739 A.2d 819. Criminal Law <^> 1139 

Reviewing court had to determine whether 
trial court's error in denying defendant charged 
with assault to intent to murder while armed 
the right to call witnesses on provocation/miti- 
gation was constitutional error requiring rever- 
sal unless government showed it was harmless 
beyond reasonable doubt under Chapman, or 
nonconstitutional error subject to reversal un- 
der Kotteakos, which requires reversal unless 
court could say with fair assurance in light of 
all circumstances that judgment was not swayed 
by the error. Howard v. U.S., 1995, 656 A.2d 
1106. Criminal Law<^ 1134(3) 

While curative instructions are of minimal 
worth in face of seriously prejudicial evidence, 
reviewing court will nonetheless consider 
whether curative instruction was available that 
might have mitigated alleged harm to defen- 
dant's case, where defendant asserts that cer- 
tain testimony is so prejudicial as to require 
mistrial, yet refuses any curative instruction. 
Clark v. U.S., 1993, 639 A.2d 76. Criminal Law 
<£=> 1134(3) 

In deciding whether trial court has abused its 
discretion in excluding defense evidence on ba- 
sis of previous defense objection to its introduc- 
tion, reviewing court will consider whether 
proffered evidence was identical to evidence 
previously objected to; whether defense was 
given option of having evidence admitted after 
initial objection; how late in trial defense 
changed its position; whether new circum- 
stances justified change or whether change was 
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due only to shift in trial strategy; whether de- 
fense counsel had sufficient opportunity to ex- 
amine witnesses on point for which admission 
of excluded evidence was sought; whether com- 
parable evidence was introduced by other 
means; relevance of proffered evidence and its 
probative value; degree of prejudice to defen- 
dant posed by either admission or exclusion; 
and potential for prejudice to government. 
U.S.C.A. Const.Amend. 6. Clark v. U.S., 1993, 
639 A.2d 76. Criminal Law <3=> 1 134(3) 

In absence of attempt by the government or 
the court to impose sentence or order probation 
for defendant, who, following plea of guilty to 
simple assault, was granted suspended imposi- 
tion of sentence without a subsequent entrance 
of a formal judgment of conviction, question 
whether the government or court could do so 
was not appropriate for resolution. Clayton v. 
U. S., 1981, 429 A.2d 1381. Criminal Law ®* 
1134(3) 

109. Sentence and punishment, review 

Where concurrent sentences imposed on each 
conviction for assault with a dangerous weapon 
were adjudged to run concurrently with burgla- 
ry and armed robbery convictions, no remand 
for resentencing was necessary on vacation of 
convictions for assault with a dangerous weap- 
on. D.C.C.E. §§ 22-502, 22-2901, 22-3202. U. 
S. v. Kearney, C.A.D.C.1974, 498 F.2d 61, 162 
U.S.App.D.C. 110. Criminal Law <S^ 1181.5(8) 

In view of concurrent sentences imposed 
upon convictions for assault with intent to kill 
while armed and assault with a dangerous 
weapon, the mildness of the punishment ad- 
judged, the trial judge's recommendation for 
psychiatric treatment and the necessity for con- 
serving judicial resources, the Court of Appeals 
would not reach question as to whether the 
crime of assault with dangerous weapon 
merged into crime of assault with intent to kill 
while armed with a dangerous weapon, but 
would vacate the convictions on the four counts 
which charged assault with a dangerous weap- 
on. D.C.C.E. §§ 22-501, 22-502, 22-3202. U. 
S. v. Hill, C.A.D.C.1972, 470 F.2d 361, 152 
U.S.App.D.C. 213. Criminal Law <$* 1177 

Conviction of juvenile of first-degree felony- 
murder, armed robbery, assault with dangerous 
weapon, assault upon police officer with dan- 
gerous weapon and carrying dangerous weapon 
would be remanded to district court to consider 
possibility of sentencing under Youth Correc- 
tions Act. D.C.C.E. §§ 22-502, 22-505(b), 
22-2401, 22-3202, 22-3204; 18 U.S.C.A. § 5005 
et seq. U. S. v. Howard, C.A.D.C.1971, 449 
F.2d 1086, 146 U.S.App.D.C. 10. Criminal Law 
®» 1181.5(8) 

Court of Appeals would consider claim that it 
was improper for defendant to be convicted and 
sentenced on both counts I which charged un- 
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der federal mail robbery statute the assault of 
post office custodian with intent to rob him, and 
count II which charged under District of Co- 
lumbia statutes the robbing of custodian, not- 
withstanding fact that defendant received con- 
current sentences, because of possible harmful 
effect on defendant of myriad collateral conse- 
quences of an improper double felony convic- 
tion and desirability of having such issue set- 
tled. 18 U.S.C.A. § 2114; D.C.C.E. §§ 22-2901, 
22-3201, 22-3202. U. S. v. Spears, C.A.D.C. 
1971, 449 F.2d 946, 145 U.S.App.D.C. 284. 
Criminal Law <£=> 1 177 

Reduction of convictions to assault with dan- 
gerous weapon, rather than dismissal, would be 
appropriate remedy for failure to prove assault 
with intent to commit robbery of two victims as 
charged in indictment, despite constructive 
amendment to indictment. D.C.Code 1981, 
§§ 22-501, 22-502, 22-3202. Long v. U.S., 
1996, 687 A.2d 1331. Criminal Law e=> 1184(3) 

Court of Appeals will not review on appeal 
sentences which are within statutory limits, 
upon ground that sentences are too severe. 
Poole v. U.S., 1993, 630 A.2d 1109, certiorari 
denied 115 S.Ct. 160, 513 U.S. 855, 130 
L.Ed. 2d 98, certiorari denied 115 S.Ct. 166, 513 
U.S. 858, 130 L.Ed.2d 103. Criminal Law <^> 
1134(3) 

Given trial court's broad sentencing discre- 
tion and interest in finality, Court of Appeals, in 
absence of legislative direction, does not review 
excessiveness of sentences, although sentencing 
process is subject to appellate scrutiny for 
abuse. Johnson v. U.S., 1993, 628 A.2d 1009. 
Criminal Law ©» 1134(3) 

Claimed error in imposing consecutive sen- 
tences for robbery and felony-murder and in 
imposing additional consecutive sentences was 
rendered moot by resentencing during pen- 
dency of appeal. D.C.Code 1973, §§ 22-2401, 
22-2901, 22-3202, 22-3202(a)(2). Turner v. U. 
S., 1982, 443 A.2d 542. Criminal Law <S=> 
1134(3) 

Where sentence was within statutory maxi- 
mum, it was not subject to appellate review. 
Lagon v. U. S., 1982, 442 A.2d 166. Criminal 
Law<$=> 1134(3) 

On appeal from criminal conviction, the 
Court of Appeals may decide only whether the 
sentence imposed was legally permissible and 
once the court has determined that the sentence 
was permitted by law, the severity of the sen- 
tence may not be questioned. Jones v. U. S., 
1979, 401 A.2d 473. Criminal Law ©^ 1134(3) 

Where trial court proceeded under the wrong 
statute, which provided a five-year mandatory 
minimum sentence for a second conviction of a 
crime of violence while armed when in fact 
defendant's previous convictions were not for 
crimes of violence while armed, in sentencing 
defendant to eight to 30 years for armed rob- 
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bery with consecutive sentences for other of- 
fenses, thereby curtailing its independent sen- 
tencing discretion, it was necessary to remand 
for resentencing, even though sentence of the 
length imposed could have been imposed under 
the correct statute. D.C.C.E. § 22-3202(a)(l, 2). 
Fields v. U. S., 1979, 396 A.2d 990. Criminal 
Law <$=> 1181.5(8) 

In view of statute providing that when there is 
life sentence, minimum may not exceed 15 
years, sentences of 20 years to life imposed on 
conviction of armed robbery were improper and 
cases would be remanded for resentencing of 
defendant. D.C.C.E. § 22-3202(b). Coins v. U. 
S., 1976, 353 A.2d 298. Criminal Law <^> 
1181.5(8) 

110. Parole and probation, review 

A remand was necessary to determine wheth- 
er the district court denied probation on ground 
that the Federal Probation Act, forbidding pro- 
bation in the case of an offense punishable by 
death or life imprisonment, applied to a convic- 
tion in the district court solely of an offense 
under the District of Columbia Code, or on 
ground that, by reference to the terms of the 
Code under which probation was sentencing 
option available, it was within its discretion 
under all the circumstances to deny probation. 
28 U.S.C.A. § 2255; 18 U.S.C.A. § 3651; 
D.C.Code 1973, §§ 11-502(3), 22-2901, 
22-3202; 26 U.S.C.A. § 5861(d). U. S. v. Gar- 
nett, C.A.D.C.1981, 653 F.2d 558, 209 U.S.App. 
D.C. 303. Criminal Law e=> 1181.5(8). 

111. Determination and disposition, re- 
view 

Where armed assault was essential part of 
proof establishing armed rape, armed assault 
was lesser offense included within the armed 
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rape, and assault conviction was vacated. 
D.C.C.E. §§ 22-502, 22-2801, 22-3202(a). U. 
S. v. Edmonds, C.A.D.C.1975, 524 F.2d 62, 173 
U.S.App.D.C. 241. Criminal Law <£=> 1187; In- 
dictment And Information <$==> 189(1 0) 

Where the evidentiary failure relating to 
charge of second-degree burglary while armed 
with Molotov cocktail concerned only circum- 
stance of defendant being armed, retrial of de- 
fendant, mandated on other grounds, could 
properly include lesser charge of second-degree 
burglary. D.C.C.E. §§ 22-3202, 22-32 15a. 
U.S. v. Carter, C.A.D.C.1975, 522 F.2d 666, 173 
U.S.App.D.C. 54. Criminal Law <^> 1 192 

On remand following reversal of aggravated 
assault while armed conviction, due to instruc- 
tional error on element of "serious bodily inju- 
ry," trial court would be required to enter a 
judgment of conviction against defendant for 
lesser-included offense of assault with a danger- 
ous weapon; there was no dispute that defen- 
dant used a beer bottle to commit the assault, 
and there was no other evidence upon which 
the jury could have rested its finding that defen- 
dant committed the assault "while armed." 
D.C.Code 1981, §§ 22-504.1, 22-3202. Gathy 
v. U.S., 2000, 754 A.2d 912. Criminal Law e=> 
1192 

Although defendant was convicted of first- 
degree burglary while armed, first-degree bur- 
glary, armed robbery, robbery and assault with 
dangerous weapon, convictions for three lesser 
offenses of first-degree burglary, robbery and 
assault with dangerous weapon must be vacated 
on basis that they were lesser included offenses 
of first-degree burglary while armed and armed 
robbery. D.C.C.E. §§ 22-502, 22-1 80 1(a), 
22-2901, 22-3202. Franey v. U. S., 1978, 382 
A.2d 1019. Criminal Law <^> 1184(3) 



§ 22—4502.01* Gun free zones; enhanced penalty. 

(a) All areas within 1000 feet of a public or private day care center, elemen- 
tary school, vocational school, secondary school, college, junior college, or 
university, or any public swimming pool, playground, video arcade, or youth 
center, or an event sponsored by any of the above entities shall be declared a 
gun free zone. 

(b) Any person illegally carrying a gun within a gun free zone shall be 
punished by a fine up to twice that otherwise authorized to be imposed, by a 
term of imprisonment up to twice that otherwise authorized to be imposed, or 
both. 

(c) The provisions of this section shall not apply to a person legally licensed 
to carry a firearm in the District of Columbia who lives or works within 1000 
feet of a gun free zone or to members of the Army, Navy, Air Force, or Marine 
Corps of the United States; the National Guard or Organized Reserves when on 
duty; the Post Office Department or its employees when on duty; marshals, 
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sheriffs, prison, or jail wardens, or their deputies; policemen or other duly- 
appointed law enforcement officers; officers or employees of the United States 
duly authorized to carry such weapons; banking institutions; public carriers 
who are engaged in the business of transporting mail, money, securities, or 
other valuables; and licensed wholesale or retail dealers. 

(July 8, 1932, 47 Stat 650, ch. 465, § 2a, as added Aug. 18, 1994, D.C. Law 10-150, 
§ 3(b), 41 DCR2594.) 

Historical and Statutory Notes 

Prior Codifications 10-265, which was referred to the Committee 

1981 Ed § 22-3202 1 on tne Judiciary. The Bill was adopted on first 

and second readings on March 1, 1994, and 

,.,.„. r » April 12, 1994, respectively. Signed bv the 

Legislative History of Laws MayQr Qn Aprjl ^ im [t was assigned Act 

Law 10-150, the "Youth Facilities Firearm No. 10-233 and transmitted to both Houses of 
Prohibition Amendment Act of 1994," was in- Congress for its review. D.C. Law 10-150 be- 
troduced in Council and assigned Bill No. came effective on August 18, 1994. 

Library References 

Key Numbers Encyclopedias 

Weapons <S=>9, 17(8). CJ.S. Weapons §§ 1, 15. 

Westlaw Key Number Searches: 406k9; 
406kl7(8). 

§ 22—4503. Unlawful possession of pistol. 

(a) No person shall own or keep a pistol, or have a pistol in his or her 
possession or under his or her control, within the District of Columbia, if: 

(1) Such person is a drug addict; 

(2) Such person has been convicted in the District of Columbia or else- 
where of a felony; 

(3) Such person has been convicted of violating § 22-2701, § 22-2722, or 
§§ 22-3502 to 22-3506; or 

(4) Such person is not licensed under § 22-4510 to sell weapons, and such 
person has been convicted of violating this chapter. 

(b) No person shall keep a pistol for, or intentionally make a pistol available 
to, such a person, knowing that such person has been so convicted or that such 
person is a drug addict. Whoever violates this section shall be punished as 
provided in § 22-4515, unless the violation occurs after such person has been 
convicted of a violation of this section, in which case such person shall be 
imprisoned for not more than 10 years. 

(July 8, 1932, 47 Stat. 651, ch. 465, § 3; June 29, 1953, 67 Stat 93, ch. 159, § 204(b); 
May 21, 1994, D.C. Law 10-1 19, § 15(b), 41 DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications Emergency Act Amendments 

1981 Ed., § 22-3203. For temporary authorization for seizure and 

1Q7 . „, c 01 71n , forfeiture of firearms under certain circum- 

iy/i Ed, § 11-5105. stances, see § 2 of the Zero Tolerance for Guns 

Emergency Amendment Act of 1996 (D.C. Act 
1 1-390, August 26, 1996, 43 DCR 4986). 
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Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4502. 

Miscellaneous Notes 

Seizure and forfeiture of conveyances used in 
firearms offenses: Section 2(b) of D.C. Law 



1 1-273 provided for the forfeiture and seizure 
of any conveyance, including vehicles and ves- 
sels in which any person or persons transport, 
possess, or conceal any firearm as defined in 
§ 6-2302 [§ 7-2501.01, 2001 Ed.], or in any 
manner use to facilitate a violation of 
§§ 22-3203 and 22-3204 [§§ 22-4503 and 
22-4504, 2001 Ed.]. 



Cross References 

Firearms control, eligibility for registration certificates, see § 7-2502.03. 
Forfeiture of vehicles and vessels for weapons offenses, see § 7-2507. 06a. 

Indeterminate, minimum and maximum sentences, convictions under this section, see § 24-403. 
Sentencing, supervised release, and good time credit for felony convictions under this section 
committed on or after August 5, 2000, see § 24-403.01. 

Section References 

This section is referred to in §§ 22-4507, 22-4508, and 22-4510. 



Key Numbers 

Weapons <^4, 17(8). 
Westlaw Key Number 
406kl7(8). 



Library References 

Encyclopedias 



Searches: 406k4; 



C.J.S. Weapons §§ 3, 15. 
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Adequacy of representation 10 

Admissibility of evidence 6 

Double jeopardy 5 

Indictment and information 4 

Jurisdiction 2 

Nature and elements of offenses 1 

Presumptions and burden of proof 

Review 1 1 

Searches and seizures 3 

Verdict 9 

Weight and sufficiency of evidence 



1 . Nature and elements of offenses 

Armed robbery does not require the use of or 
intent to use a weapon in commission of rob- 
bery; it requires mere availability of weapon. 
D.C.C.E. § 22-3203(a). Washington v. U. S., 
1976, 366 A.2d 457. Robbery <^> 1 1 

2. Jurisdiction 

While statute provided for imprisonment for 
not more than 10 years on second conviction of 
carrying a dangerous weapon, where there was 
no proof that defendant had ever been convicted 
previously under such statute the felony penalty 
could not be invoked, so that charge that defen- 
dant was in unlawful possession of pistol after 
he had been previously convicted for carrying a 
dangerous weapon was within jurisdiction of 
District of Columbia Court of General Sessions, 
which could not impose fine, of more than 
$1,000 or a sentence of longer than one year. 
D.C.Code 1961, §§ 22-3201 to 22-3216, 



22-3203(4), 22-3204. Burrell v. U. S. (App. 
1 966) 223 A.2d 377. Criminal Law @=> 94 

3. Searches and seizures 

It was not unreasonable for officers to seize 
pistol which, as convicted felon, defendant was 
forbidden to possess, incidental to authorized 
search of his apartment for narcotics, in ab- 
sence of showing that presence of pistol on 
premises was attributable to eight-day delay in 
execution of search warrant. D.C.C.E. 
§§ 22-3203, 22-3601, 33-414(e, i). Curtis v. U. 
S. (App. 1970) 263 A.2d 653. Searches And 
Seizures <&* 148 

4. Indictment and information 

Prosecutor had authority to charge defendant, 
a felon who possessed an unlicensed pistol 
while not in his dwelling or on his land, under 
felony-repeater provisions rather than under 
misdemeanor statute and by doing so did not 
deny right to equal protection. D.C.C.E. 
§§ 22-3203(2), 22-3204; U.S.C.A.Const. Amend. 

5. Palmore v. U. S., 1972, 290 A.2d 573, juris- 
diction postponed 93 S.Ct. 66, 409 U.S. 840, 34 
L.Ed.2d 79, affirmed 93 S.Ct. 1670, 411 U.S. 
389, 36 L.Ed.2d 342. Constitutional Law <^> 
250.3(1) 

5. Double jeopardy 

Where defendant waived his right to jury trial 
and government entered nolle prosequi after 
witnesses had been sworn, but before first wit- 
ness began to testify, jeopardy did not attach 
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and did not bar subsequent prosecution for car- 
rying pistol without a license. U.S.C.A. Const. 
Amend. 5; D.C.C.E. § 22-3203. Newman v. IL 
S., C.A.D.C.1969, 410 F.2d 259, 133 U.S.App. 
D.C. 271, certiorari denied 90 S.Ct. 132, 396 
U.S. 868, 24 L.Ed. 2d 121. Double Jeopardy &> 
59 

Where defendant was charged by information 
with violation of statute which makes it unlaw- 
ful for one to own or have in his possession a 
pistol if previously convicted of possession of a 
prohibited weapon, and before any witness took 
stand prosecuting attorney announced that Gov- 
ernment could not go forward with charge and 
would nolle prosse it and bring new charge of 
carrying a pistol without a license, plea of dou- 
ble jeopardy was not a valid plea in new prose- 
cution because the two informations charged 
separate and distinct offenses. D.C.C.E. 
§§ 22-3203, 22-3204, 22-3214. Newman v. U. 

5. (App. 1968) 239 A.2d 152. Double Jeopardy 
C=» 140 

6. Admissibility of evidence 

Inasmuch as suppression order went only to 
pistol which was wrongfully seized by police, 
defendant's possession of the pistol could prop- 
erly be established by independent means, in 
prosecution for unlawful possession of a pistol 
after conviction of a felony. D.C. Code 1961, 
§ 22-3203. Coleman v. U. S. (App. 1966) 219 
A.2d 496, reversed 397 F.2d 621, 130 U.S.App. 
D.C. 60. Criminal Law <^> 394.1(3) 

Defendant's admission that he had been play- 
ing with gun and it went off accidentally was 
sufficiently corroborated by testimony of anoth- 
er placing defendant in room with victim when 
victim was shot and by detective's testimony 
that the other person had told him that defen- 
dant accidentally shot victim, in prosecution for 
unlawful possession of pistol after conviction of 
felony. D.C.Code 1961, § 22-3203. Coleman v. 
U. S. (App. 1966) 219 A.2d 496, reversed 397 
F.2d 621, 130 U.S.App.D.C. 60. Criminal Law 
e^ 409(6.1) 

Where police officer was merely investigating 
possibility that crime might have been commit- 
ted when he was told by defendant that he had 
been playing with gun which had gone off acci- 
dentally and officer did not believe that crime 
had been committed until defendant stated he 
was on parole, statement made by defendant 
was not inadmissible on basis that defendant 
had not been advised of his rights and did not 
have assistance of counsel. D.C.Code 1961, 
§ 22-3203. Coleman v. U. S. (App. 1966) 219 
A.2d 496, reversed 397 F.2d 621, 130 U.S.App. 
D.C. 60. Criminal Law &> 412.2(3), 412.2(4) 

7. Presumptions and burden of proof 

Satisfactory proof of possessory or ownership 
interest in pistol, as element of offense of unlaw- 
ful possession, exists where government shows 
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that defendant did own, possess or have control 
of gun. D.C.Code 1981, § 22-3203. Reid v. 
U.S., 1983, 466 A.2d 433. Weapons ®* 17(4) 

Conviction for unlawful possession of pistol 
requires government to show that defendant 
had required possessory or ownership interest 
in pistol within the district after having been 
convicted of felony. D.C.Code 1981, 
§ 22-3203. Reid v. U.S., 1983, 466 A.2d 433. 
Weapons ^ 4 

In order to prosecute a felony under the "felo- 
ny-repeater" clause of statute pertaining to pos- 
session of pistol, government must not only 
prove that defendant was a felon who possessed 
or controlled a gun, but, in addition, that the 
felon had an unlicensed pistol on his person 
while not in his dwelling or on land owned by 
him. D.C.C.E. §§ 22-3203(2), 22-3204. Pal- 
more v. U. S., 1972, 290 A.2d 573, jurisdiction 
postponed 93 S.Ct. 66, 409 U.S. 840, 34 L.Ed.2d 
79, affirmed 93 S.Ct. 1670, 411 U.S. 389, 36 
L.Ed.2d 342. Weapons <&=> 17(2) 

Introduction of pistol in evidence was not 
necessary to prove unlawful possession of pistol. 
D.C.Code 1961, § 22-3203. Coleman v. U. S. 
(App. 1966) 219 A.2d 496, reversed 397 F.2d 
621, 130 U.S.App.D.C. 60. Weapons &=> 17(4) 

Even though defendant, who was charged 
with making threats in a menacing manner and 
with unlawfully possessing an automatic pistol, 
had been discharged from hospital as having 
recovered from a mental disorder less than two 
months before date of alleged crimes, usual 
presumption of defendant's sanity, under Dis- 
trict of Columbia law, existed at the time of 
trial. D.C.Code 1951, §§ 22-504, 22-3203. 
Williams v. U.S. (Cr.App. 1954) 104 A.2d 828. 
Criminal Law ^ 3 1 1 

8. Weight and sufficiency of evidence 

Jury's finding that defendant did indeed own 
or possess pistol was supported by his admis- 
sion after questioning that gun was his and by 
fact that gun was found in box of men's clothing 
in apartment in which defendant was the sole 
male occupant. D.C.Code 1981, §§ 6-2311, 
6-2361, 22-3203. Reid v. U.S., 1983, 466 A.2d 
433. Weapons^ 17(4) 

As to the sufficiency of evidence of possession 
of a narcotic drug, narcotics implements, and a 
pistol, the instant case was controlled by 
"Hooker," and this holding applied to the joint- 
ly possessed narcotic contraband seized on exe- 
cution of search warrant, as well as to the joint 
possession of pistol seized 11 days later. 
D.C.C.E. §§ 22-3203, 22-3601, 33-402. Halti- 
wanger v. U. S., 1977, 377 A.2d 1142. Drugs 
And Narcotics <$=* 1 17 

9. Verdict 

Where assault with dangerous weapon offense 
was submitted to jury on specific instruction 
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that it could convict on assault with dangerous conviction of felony, and was able to obtain 

weapon charge only if it found that separate acquittal on charge of threats to do bodily harm 

and apart from pointing the gun at complaining and directed verdict in defendant's favor on 

witness, the complaining witness was beaten charge of assault by threatening in menacing 

with the gun, and jury returned verdict of guilty, manner. D.C.C.E. §§ 22-504, 22-507, 22-3203. 

assault with dangerous weapon was not a lesser Gressette v. U. S. (App. 1969) 256 A. 2d 418. 

included offense within the armed robbery, of- Criminal Law <S=> 641 .13(2.1) 
fenses did not merge, and punishment for both 

did not constitute cumulative punishment. 11. Review 

D.C.C.E. §§ 22-502, 22-2901, 22-3203. Dixon In light of Government's letter to chief judge 

v. U. S., 1974, 320 A. 2d 318. Criminal Law <3=> of superior court and to defendant's counsel, 

30; Indictment And Information <S^ 191(9) pointing out that length of sentence imposed on 

defendant for unlawful possession of a pistol 

10. Adequacy of representation was unauthorized because defendant had not 

Evidence did not sustain claim of ineffective previously been convicted under that section, 

assistance of counsel who presented all substan- case was remanded to trial court for further 

tial defenses, made appropriate motions and proceedings to correct sentence. D.C.C.E. 

objections, attempted to suppress evidence on §22-3203. Smith v. U.S., 1980, 414 A. 2d 1189. 

charge of unlawful possession of pistol after Criminal Law <£=> 1 181.5(8) 

§ 22—4504. Carrying concealed weapons; possession of weapons during 
commission of crime of violence; penalty. 

(a) No person shall carry within the District of Columbia either openly or 
concealed on or about their person, a pistol, without a license issued pursuant 
to District of Columbia law, or any deadly or dangerous weapon capable of 
being so concealed. Whoever violates this section shall be punished as provid- 
ed in § 22-4515, except that: 

(1) A person who violates this section by carrying a pistol, without a 
license issued pursuant to District of Columbia law, or any deadly or 
dangerous weapon, in a place other than the person's dwelling place, place of 
business, or on other land possessed by the person, shall be fined not more 
than $5,000 or imprisoned for not more than 5 years, or both; or 

(2) If the violation of this section occurs after a person has been convicted 
in the District of Columbia of a violation of this section or of a felony, either 
in the District of Columbia or another jurisdiction, the person shall be fined 
not more than $10,000 or imprisoned for not more than 10 years, or both. 

(b) No person shall within the District of Columbia possess a pistol, machine 
gun, shotgun, rifle, or any other firearm or imitation firearm while committing 
a crime of violence or dangerous crime as defined in § 22-4501. Upon 
conviction of a violation of this subsection, the person may be sentenced to 
imprisonment for a term not to exceed 15 years and shall be sentenced to 
imprisonment for a mandatory-minimum term of not less than 5 years and shall 
not be released on parole, or granted probation or suspension of sentence, prior 
to serving the mandatory-minimum sentence. 

(July 8, 1932, 47 Stat. 651, ch. 465, § 4; Nov. 4, 1943, 57 Stat. 586, ch. 296; Aug. 4, 
1947, 61 Stat. 743, ch. 469; June 29, 1953, 67 Stat 94, ch. 159, § 204(c); July 28, 1989, 
D.C. Law 8-19, § 3(c), 36 DCR 2844; May 8, 1990, D.C. Law 8-120, § 3(c), 37 DCR 24; 
May 21, 1994, D.C. Law 10-119, § 15(c), 41 DCR 1639; Aug. 20, 1994, D.C. Law 
10-151, § 302, 41 DCR 2608.) 
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Prior Codifications 

1981 Ed., § 22-3204. 
1973 Ed., § 22-3204. 



Emergency Act Amendments 

For temporary amendment of section, see 
§ 302 of the Omnibus Criminal Justice Reform 
Emergency Amendment Act of 1994 (D.C. Act 
10-255, June 22, 1994, 41 DCR 4286). 

For temporary authorization for seizure and 
forfeiture of firearms under certain circum- 
stances, see § 2 of the Zero Tolerance for Guns 
Emergency Amendment Act of 1996 (D.C. Act 
1 1-390, August 26, 1996, 43 DCR 4986). 

Legislative History of Laws 

For legislative history of D.C. Law 8-19, see 
Historical and Statutory Notes following 
§ 22-4501. 



Historical and Statutory Motes 

For legislative history of D.C. Law 8-120, see 
Historical and Statutory Notes following 
§ 22-4501. 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4502. 

For legislative history of D.C. Law 10-151, 
see Historical and Statutory Notes following 
§ 22-4501. 



Miscellaneous Notes 

Seizure and forfeiture of conveyances used in 
firearms offenses: Section 2(b) of D.C. Law 
11-273 provided for the forfeiture and seizure 
of any conveyance, including vehicles and ves- 
sels in which any person or persons transport, 
possess, or conceal any firearm as defined in 
§ 6-2302 [§ 7-2501.01, 2001 Ed.], or in any 
manner use to facilitate a violation of 
§§ 22-3203 and 22-3204 [§§ 22-4503 and 
22-4504, 2001 Ed.]. 



Cross References 

Eligibility for geriatric or medical parole, exceptions, see § 24-467. 
Forfeiture of vehicles and vessels for weapons offenses, see § 7-2507. 06a. 
institutional and educational good time credits, exceptions, see § 24-221.06. 

Use of deadly and non-deadly force, private correctional officer employed by private operator, see 
§ 24-261.02. 

Section References 

This section is referred to in §§ 22-4505, 24-221.06, and 24-467. 

Library References 



Searches: 406k4; 



Key Numbers 
Weapons <S=>4, 10, 17(8). 
Wesllaw Key Number 
406kl0; 406kl7(8). 

ALR Library 

Adequacy Of Defense Counsel's Representa- 
tion Of Criminal Client Regarding Prior 
Convictions, 14 A.L.R. 4th 227. 

Admissibility Of Expert Testimony Concern- 
ing Domestic-violence Syndromes To Assist 
Jury In Evaluating Victim's Testimony Or 
Behavior, 57 A.L.R. 5th 315. 

Use Of Prior Military Conviction To Establish 
Repeat Offender Status, 11 A.L.R. 5th 218. 

What Constitutes Crime Involving "dishones- 
ty Or False Statement" Under Rule 



609(A)(2) Of The Uniform Rules Of- Evi- 
dence Or Similar State Rule — nonviolent 
Crimes, 84 A.L.R. 5th 487. 
What Constitutes Crime Involving "dishones- 
ty Or False Statement" Under Rule 
609(A)(2) Of Uniform Rules Of Evidence Or 
Similar State Rule — crimes Involving Vio- 
lence Or Potential For Violence, 83 A.L.R. 
5th 277. 

Encyclopedias 

C.J.S. Weapons §§ 3, 8, 15. 

Treatises and Practice Aids 

Wright & Miller: Federal Prac. & Proc. 
§ 416 (R 26). 



United States Code Annotated 

Firearms and weapons offenses, federal crimes and offenses, see 18 U.S.C.A. § 921 et seq. 



United States Supreme Court 

Additional penalty for firearm use, Firearms, crimes of violence committed 



Machine guns, 



when weapon used or carried, use of 
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term "machinegun" to state a separate, 
aggravated element of offense, in- 
creased penalty, see Castillo v. U.S., 
U.S.Tex.2000, 120 S.Ct. 2090. 
Robbery, 

Bank robbery with, firearms, prosecution 
growing out of single transaction, mul- 
tiple sentences, see Simpson v. U.S., 
1978, 98 S.Ct. 909, 435 U.S. 6, 55 
L.Ed.2d70. 

Use during crime of violence, multiple 
convictions, bank robbery, sentencing, 
see Deal v. U.S., U.S.Tex.1993, 113 
S.Ct. 1993, 508 U.S. 129, 124 L.Ed.2d 
44. 
Kidnapping, 

Weapons offenses, venue, using or carry- 
ing a firearm during a crime of vio- 
lence, see U.S. v. Rodriguez-Moreno, 
U.S.NJ.1999, 119 S.Ct. 1239. 



Drug trafficking, 

Use, drug trafficking, sentence enhance- 
ment, exchange of gun for narcotics, 
see Smith v. U.S., U.S.Fla.1993, 113 
S.Ct. 2050, 508 U.S. 223, 124 L.Ed.2d 
138, rehearing denied 114 S.Ct. 13, 509 
U.S. 940, 125 L.Ed.2d 765. 

Use during criminal offense, sentence en- 
hancement, active employment test, 
drug trafficking, see Bailey v. U.S., 
U.S. Dist.Co]. 1995, 116 S.Ct. 501, 516 
U.S. 137, 133 L.Ed.2d 472, on remand. 
Burden of proof , 

Possession of a firearm as a sentencing 
factor not subject to reasonable doubt 
standard, due process implications, see 
McMillan v. Pennsylvania, U.S. Pa. 
1986, 106 S.Ct. 2411," 477 U.S. 79, 91 
L.Ed.2d 67. 
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Actual or constructive possession, presumptions 

and burden of proof 74 
Adequacy of representation 50 
Admissibility of evidence 59-72 
In general 59 
Declarations by accused 69 
Demonstrative or documentary evidence 

65 
Evidence wrongfully obtained 68 
Expert testimony 71 
Hearsay 70 

Identity of persons or things 63 
In-court identification 64 
Judicial notice 66 
Materiality 61 

Nature of criminal act and attendant cir- 
cumstances 62 
Opinion evidence 72 
Other offenses 67 
Relevancy 60 
Admission of evidence, harmless or reversible 
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Amendments 5 
Arguments and conduct of counsel, generally 

51 
Arguments and conduct of counsel, harmless or 

reversible error 115 
Arraignment and pre-trial hearings 40 
Arrest 24 

Assault and battery offenses, weight and suffi- 
ciency of evidence 98 
Burglary offenses, weight and sufficiency of evi- 
dence 100 
Carriage for purpose of surrender of weapon, 

nature and elements of offenses 1 8 
Carriage in dwelling, business place or proper- 
ty, nature and elements of offenses 1 7 
Carriage in dwelling, business place or proper- 
ty, presumptions and burden of proof 78 
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Carrying and concealing, presumptions and 
burden of proof 77 

Carrying weapon, weight and sufficiency of evi- 
dence 93 

Civil actions 29 

Competency and capacity, examination of wit- 
nesses 54 

Conclusiveness of adjudication 48 

Conduct and deliberations of jury, harmless or 
reversible error 117 

Conduct of trial 49 

Conduct of trial in general, harmless or revers- 
ible error 109 

Constitutional rights of defendant 30 

Construction and application 2 

Construction with other statutes 4 

Constructive possession, nature and elements of 
offenses 1 5 

Constructive possession, weight and sufficiency 
of evidence 9 1 

Counsel for accused, harmless or reversible er- 
ror 108 - 

Credibility and impeachment, examination of 
witnesses 53 

Crimes of violence, nature and elements of of- 
fenses 8 

Cross examination of witnesses 55 

Cumulative evidence, examination of witnesses 
57 

Deadly or dangerous weapon, nature and ele- 
ments of offenses 12 

Declarations by accused, admissibility of evi- 
dence 69 

Demonstrative or documentary evidence, ad- 
missibility of evidence 65 

Determination and disposition, review 122 

Different offense included in offense charged, 
indictment or information 39 

Different offenses in same transaction, nature 
and elements of offenses 1 1 
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Discovery 42 

District and prosecuting attorney powers and 

duties 26 
Double jeopardy 45 
Evidence in rebuttal, examination of witnesses 

56 
Evidence wrongfully obtained, admissibility of 

evidence 68 
Examination of witnesses 52-58,111 

In general 52 

Competency and capacity 54 

Credibility and impeachment 53 

Cross examination of witnesses 55 

Cumulative evidence 57 

Evidence in rebuttal 56 

Harmless or reversible error 111 

Reopening case for further evidence 58 
Exclusion of evidence, harmless or reversible 

error 114 
Expert testimony, admissibility of evidence 71 
Harmless or reversible error 106-117 

In general 106 

Admission of evidence 113 

Arguments and conduct of counsel 115 

Conduct and deliberations of jury 117 

Conduct of trial in general 109 

Counsel for accused 1 08 

Examination of witnesses 111 

Exclusion of evidence 114 

Instructions 116 

Preliminary proceedings 107 

Rulings as to evidence generally 112 

Rulings as to indictment or pleas 110 
Hearsay, admissibility of evidence 70 
Homicide in commission of or attempt to com- 
mit offense, nature and elements of offenses 
19 
Homicide offenses, weight and sufficiency of 

evidence 99 
Identity of persons or things, admissibility of 

evidence 63 
In-court identification, admissibility of evidence 

64 
Indictment or information 35-39 

In general 35 

Different offense included in offense 
charged 39 

Issues, proof and variance 38 

Joinder of parties or counts 37 

Statutory language 36 
Insanity or other incapacity, weight and suffi- 
ciency of evidence 97 
Instructions 83-88, 116 

In general 83 

Harmless or reversible error 116 

Issues relating to jury trial 86 

Necessity and sufficiency 84 

Possession 87 

Requests for instructions 85 

Self-defense 88 
Intent or purpose, nature and elements of of- 
fenses 9 



Issues, proof and variance, indictment or infor- 
mation 38 
Issues relating to jury trial, instructions 86 
Joinder of parties or counts, indictment or in- 
formation 37 
Joint or separate trial of charges 33 
Joint or separate trials of codefendants 34 
Judicial notice, admissibility of evidence 66 
Jurisdiction 27 
Justification or excuse, nature and elements of 

offenses 20 
Justification or excuse, presumptions and bur- 
den of proof 79 
Juvenile adjudications 28 
Knowledge and control of weapon, nature and 

elements of offenses 16 
Knowledge and control of weapon, presump- 
tions and burden of proof 76 
Knowledge and control of weapon, weight and 

sufficiency of evidence 94 
Lack of licensure, presumptions and burden of 

proof 75 
Lesser included offenses 47 
Manner of carrying or concealment, nature and 

elements of offenses 1 
Materiality, admissibility of evidence 61 
Merger of offenses 46 
Motor vehicle offenses, weight and sufficiency 

of evidence 102 
Nature and elements of offenses 7-22 
In general 7 

Carriage for purpose of surrender of weap- 
on 18 
Carriage in dwelling, business place or 

property 1 7 
Constructive possession 1 5 
Crimes of violence 8 
Deadly or dangerous weapon 12 
Different offenses in same transaction 1 1 
Homicide in commission of or attempt to 

commit offense 1 9 
Intent or purpose 9 
Justification or excuse 20 
Knowledge and control of weapon 1 6 
Manner of carrying or concealment 1 
Operability of weapon 13 
Persons and occasions exempted or privi- 
leged 22 
Possession of weapon 14 
Statutory exceptions 2 1 
Nature of criminal act and attendant circum- 
stances, admissibility of evidence 62 
Necessity and sufficiency, instructions 84 
Operability of weapon, nature and elements of 

offenses 1 3 
Operability of weapon, weight and sufficiency 

of evidence 95 
Opinion evidence, admissibility of evidence 72 
Other offenses, admissibility of evidence 67 
Persons and occasions exempted or privileged, 

nature and elements of offenses 22 
Persons liable, generally 23 
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Persons liable, weight and sufficiency of evi- 
dence 96 
Pleas 41 
Police powers 6 
Possession, instructions 87 
Possession of weapon generally, weight and 

sufficiency of evidence 90 
Possession of weapon, nature and elements of 

offenses 1 4 
Post-conviction bail 105 

Preliminary proceedings, harmless or revers- 
ible error 107 
Presentation and reservation of grounds for 

review 121 
Presumptions and burden of proof 73-81 
In general 73 

Actual or constructive possession 74 
Carriage in dwelling, business place or 

property 78 
Carrying and concealing 77 
Justification or excuse 79 
Knowledge and control of weapon 76 
Lack of licensure 75 
Recidivists 8 1 
Statutory exceptions 80 
Purposes and legislative intent 3 
Questions of law and fact 82 
Recidivists, presumptions and burden of proof 

81 
Relevancy, admissibility of evidence 60 
Reopening case for further evidence, examina- 
tion of witnesses 58 
Requests for instructions 85 
Review 118-122 
In general 118 

Determination and disposition 122 
Presentation and reservation of grounds 

for review 121 
Right of review 1 1 9 
Scope of review 120 
Right of review 119 
Right to trial by jury 31 

Robbery offenses, weight and sufficiency of evi- 
dence 101 
Rulings as to evidence generally, harmless or 

reversible error 112 
Rulings as to indictment or pleas, harmless or 

reversible error 110 
Scope of review 1 20 
Searches and seizures 25 
Self-defense, generally 44 
Self-defense, instructions 88 
Sentence and punishment 104 
Speedy trial rights 32 
Statutory exceptions, nature and elements of 

offenses 2 1 
Statutory exceptions, presumptions and burden 

of proof 80 
Statutory language, indictment or information 

36 
Stipulations 43 

Unlicensed weapon, weight and sufficiency of 
evidence 92 



Validity 1 

Verdict 103 

Weight and sufficiency of evidence 89-102 

In general 89 

Assault and battery offenses 98 

Burglary offenses 100 

Carrying weapon 93 

Constructive possession 91 

Homicide offenses 99 

Insanity or other incapacity 97 

Knowledge and control of weapon 94 

Motor vehicle offenses 1 02 

Operability of weapon 95 

Persons liable 96 

Possession of weapon generally 90 

Robbery offenses 101 

Unlicensed weapon 92 



1. Validity 

A state legislature does not violate equal pro- 
tection provision of Fourteenth Amendment of 
United States Constitution, in enacting statutes 
which impose heavier penalty for second or 
subsequent offenses, since fact of prior convic- 
tion in such cases is considered as affording 
reasonable basis for classification. D.C.Code 
1951, §§ 22-3204, 22-3215. Kendrick v. U.S., 
C.A.D.CJ956, 238 F.2d 34, 99 U.S.App.D.C. 
173. Constitutional Law <S=> 250.3(1) 

District of Columbia firearms statutes did not 
violate constitutional right to keep and bear 
arms of defendant convicted of carrying pistol 
without license, possession of unregistered fire- 
arm, and unlawful possession of ammunition 
under those statutes. D.C.Code 1981, 
§§6-2311, 6-2361, 22-3204; U.S.C.A. Const. 
Amend. 2. Sandidge v. U.S., 1987, 520 A.2d 
1057, certiorari denied 108 S.Ct. 193, 484 U.S. 
868, 98 L.Ed.2d 145. Weapons <$=> 1 

Statute prohibiting carrying of concealed 
deadly or dangerous weapon is not unconstitu- 
tionally vague or indefinite in its prohibition of 
objects which are not ordinarily carried about 
person for personal convenience or for a legiti- 
mate purpose. D.C.C.E. § 22-3204. Scott v. 
U.S. (App. 1968) 243 A.2d 54. Criminal Law 
®=> 13.1(2.5) 

2. Construction and application 

The statute prohibiting the carrying of a pistol 
without a license except in a dwelling house or 
place of business must be given a strict con- 
struction. D.C.Code 1940, § 22-3204. Brown 
v. U.S. (Cr.App. 1949) 66 A.2d 49.1. Weapons 
<^> 12 

Deletion of the language which exempted car- 
rying a pistol without a license in a person's 
residence, inter alia, from the present version of 
subsection (a), was designed to expand the 
scope of this section's coverage in its attempt to 
address the devastating effects the rampant use 
of pistols is having in the District of Columbia. 
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The consequence of the omission being that 
carrying a pistol without a license in one's resi- 
dence is now a violation of this section. United 
States v. Bigelow, 123 WLR 401 (Super. Ct. 
1995). 

3. Purposes and legislative intent 

Statute on carrying pistol without a license 
(CPWL) was intended to prevent a person from 
having a pistol or dangerous weapon so near 
him or her that he or she could promptly use it, 
if prompted to do so by any violent motive. 
D.C.Code 1981, § 22-3204(a). White v. U.S., 
1998, 714 A.2d 115. Weapons <S» 12 

The offense of carrying a dangerous weapon 
is essentially a crime of possession, designed to 
keep such dangerous items off the street. 
D.C.Code 1981, § 22-3204. Roper v. U.S., 
1989, 564 A.2d 726. Weapons <^> 6 

Purpose of statute prohibiting carrying of a 
pistol without license is to drastically tighten 
ban on carrying dangerous weapons. D.C.C.E. 
§ 22-3204. Logan v. U. S., 1979, 402 A.2d 822. 
Weapons <^ > 6 

Congress intended to preclude a nonlicensee 
from being on the streets with his weapon be- 
cause of the danger he poses to the community 
as a result of the inherent dangerousness of the 
weapon he carries and of the absence of any 
evidence of his capability to carry safely such a 
dangerous instrumentality. D.C.C.E. 

§ 22-3204. U. S. v. Walker, 1977, 380 A.2d 
1388. Weapons^ 12 

Purpose of statutory proscription against car- 
rying a pistol outside one's residence or place of 
business without a license is to forestall tempta- 
tion to use pistol and to thereby do harm to 
public. D.C.C.E. § 22-3204. U. S. v. Walker, 
1977, 380 A.2d 1388. Weapons ®=» 12 

Congress, in passing statute prohibiting any 
person from carrying deadly weapon without 
license, except in his dwelling house or place of 
business or on other land possessed by him, 
intended drastically to limit possession of guns 
in District of Columbia and, in doing so, it could 
not be assumed that it intended, in jurisdiction 
where there were countless numbers of employ- 
ees reporting every day to governmental agen- 
cies, to write in exception permitting every em- 
ployee to carry loaded pistol while working. 
D.C.C.E. § 22-3204. Berkley v. U. S., 1977, 
370 A.2d 1331. Weapons <S^ 1 1(.5) 

The statute making it a crime for a person to 
carry "elsewhere" than in his home "or place of 
business or on land possessed by him a pistol 
without a license * * * or any deadly or 
dangerous weapon capable of being so con- 
cealed/' and the statute prohibiting possession 
"anywhere" with intent to use unlawfully 
against another an imitation pistol reflect the 
purpose of Congress to strengthen the existing 
law and tighten controls over the possession of 
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dangerous weapons and each has distinctive 
objects of correction. D.C.Code 1961, 
§§ 22-3204 and 22-32 14(b). U.S. v. Parker 
(Cr.App. 1962) 185 A.2d 913. Weapons <3^ 6 

4. Construction with other statutes 

Government is not required to bring all knife 
cases under code section prohibiting possession 
of knife with blade longer than three inches; 
and defendant who carried openly or concealed 
on or about his person a "pocket knife" which 
had a black outer case and a blade three-eighths 
of an inch wide and four and one-quarter inches 
from shank to tip was properly prosecuted un- 
der code section forbidding any person to carry 
either openly or concealed on or about his per- 
son a deadly or dangerous weapon capable of 
being so concealed. D.C.Code 1951, 
§§ 22-3204, 22-3214 and subd. (b). Degree v. 
U.S. (Cr.App. 1958) 144 A.2d 547. Weapons <&» 
6 

The 1953 Act specifically prohibiting posses- 
sion of knife with intent to use unlawfully 
against another was not intended to cover the 
whole subject matter of knives in District of 
Columbia, in the sense of repealing deadly 
weapon statute which required no proof of un- 
lawful intent, and hence information alleging 
violation of the older statute was sufficient 
though it specified knife as the deadly weapon 
and did not allege intent to use knife unlawfully 
against another. D.C.Code 1951, §§ 22-3204, 
22-32 14(b). U.S. v. Shannon (Cr.App. 1958) 
144A.2d267. Weapons ®=> 3, 17(1) 

5. Amendments 

Statute as it existed at time of defendant's 
conviction for carrying dangerous weapon 
would be applied, in absence of any specific 
legislative intent to contrary. D.C.Code 1981, 
§ 22-3204. Strong v. U.S., 1990, 581 A.2d 383. 
Weapons < ^ > 3 

6. Police powers 

It is well within police power of District of 
Columbia to declare as contraband machine 
guns, sawed-off shotguns, blackjacks and 
switchblades without offending commerce 
clause. D.C.Code 1973, §§ 22-3204, 22-3214; 
D.C.Code 1978 Supp., § 6-1812(d, e); 
U.S.C.A.Const.Art. 1, § 8, cl. 3. Smith v. Dis- 
trict of Columbia, 1981, 436 A.2d 53. Com- 
merced 82.50 

7. Nature and elements of offenses — In gener- 

al 

Elements of offense of carrying pistol without 
license are carrying operable pistol, without li- 
cense, and with requisite intent. D.C.Code 
1981, § 22-3204(a). Curington v. U.S., 1993, 
621 A. 2d 819. Weapons <&* 12 

It is not simply possession of, but rather the 
use of an instrument and the circumstances 
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surrounding its use which render it dangerous 
for purposes of dangerous weapons statute. 
D.C.Code 1981, § 22-3204. In re S.P., 1983, 
465 A.2d 823. Weapons ©=> 6 

Offense of carrying pistol without license has 
three essential elements: carrying operable pis- 
tol, without license, and with intent to do those 
two acts. D.C.C.E. § 22-3204. Tucker v. U.S., 
1980, 421 A.2d 32. Weapons <3=> 6 

Offense of carrying a pistol without a license 
has three essential elements: carrying an opera- 
ble pistol, without a license, with intent to do 
those two acts. D.C.C.E. § 22-3204. Jackson 
v. U. S., 1978, 395 A.2d 99. Weapons <3=> 12 

8. Crimes of violence, nature and ele- 
ments of offenses 

Offense of assault on a police officer is among 
"crimes of violence" upon which liability for 
possession of a firearm during a crime of vio- 
lence or dangerous crime (PFCV) must be 
based. D.C.Code 1981, §§ 22-3201(0, 
22-3204(b). Holt v. U.S., 1996, 675 A.2d 474, 
certiorari denied 117 S.Ct. 176, 519 U.S. 866, 
136 L.Ed.2d 1 17. Weapons <3=> 4 

Offense of assault of police officer with dan- 
gerous weapon could be predicate offense for 
conviction of possession of firearm while com- 
mitting crime of violence even though assault 
on police officer with dangerous weapon was 
not specifically listed as crime of violence. 
D.C.Code 1981, §§ 22-3201(0, 22-3204(b). 
Parks v. U.S., 1993, 627 A.2d 1. Weapons €=> 4 

9. Intent or purpose, nature and ele- 
ments of offenses 

Carrying pistol without a license is general 
intent crime and has no scienter requirement 
that defendant intended to use weapon for un- 
lawful purpose. D.C.Code 1981, § 22-3204. 
Bieder v. U.S., 1998, 707 A.2d 781. Weapons 
<s» 12 

Carrying pistol without a license, possession 
of unregistered firearm, and possession of un- 
registered ammunition are general intent 
crimes, and no specific intent to use gun (or 
ammunition) need be proved in order to obtain 
conviction. D.C.Code 1981, §§ 6-2311, 
6-2361, 22-3204. Bsharah v. U.S., 1994, 646 
A. 2d 993. Weapons @=> 4, 12 

Defendant who carried knife in briefcase into 
government office building could properly be 
found to have been carrying knife for use as 
dangerous weapon, as element of crime of car- 
rying dangerous weapon in public place; 
though defendant was attempting to check 
weapon with police and had no intent to make 
immediate use of it, defendant's intent in carry- 
ing weapon, for protection and in his work as 
bodyguard, justified conclusion that his intent in 
carrying knife was for use as dangerous weap- 
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on. D.C.Code 1981, § 22-3204. Monroe v. 
U.S., 1991, 598 A.2d 439. Weapons ©=> 7, 10 

Some factors to consider in trial for carrying 
dangerous weapon when determining whether 
defendant intended to use object as dangerous 
weapon are design of instrument, conduct of 
defendant prior to his arrest, any physical alter- 
ation of object, and time and place of its posses- 
sion. D.C.Code 1981, § 22-3204. Strong v. 
U.S., 1990, 581 A.2d 383. Weapons <£=> 7 

In determining whether one's purpose in car- 
rying an object was its use as a deadly or 
dangerous weapon, the fact finder must consid- 
er the circumstances surrounding its possession 
and use, and such circumstances include, inter 
alia, the design or construction of the instru- 
ment, the conduct of the defendant prior to his 
arrest, any physical alteration of the instrument, 
and the time and place the defendant was found 
in possession. D.C.Code 1981, § 22-3204, In 
re S.P., 1983, 465 A.2d 823. Weapons <&* 7 

Proof of intent to use a weapon for an unlaw- 
ful purpose is not an element of the crime of 
carrying a concealed weapon. D.C.Code 1981, 
§ 22-3204. Mackey v. U.S., 1982, 451 A.2d 
887. Weapons <3=> 7 

Specific intent element of possession of pro- 
hibited weapon with intent to use it unlawfully 
against another provides basis for broader de- 
fense than defenses available for general intent 
weapons offenses. D.C.Code 1973, 

§ 22-32 14(b). McBride v. U. S., 1982, 441 
A. 2d 644. Weapons <§=> 4 

Common-law criminal intent element does 
not apply to offense of carrying a pistol without 
a license; intent required is intent to carry the 
pistol, not intent to carry it without a license, 
and defendant cannot effectively rely on a con- 
tention that he was unaware of the law. 
D.C.C.E. § 22-3204. McMillen v. U. S., 1979, 
407 A.2d 603. Weapons <S» 12 

A defendant's actions alone would rarely suf- 
fice to demonstrate innocent intent, in regard to 
carrying pistol without license, and declaration 
of such an intent alone generally would not 
suffice, but, rather, totality of circumstances 
must indicate that defendant had requisite in- 
tent and was acting consistent therewith. 
D.C.C.E. § 22-3204. Logan v. U. S., 1979, 402 
A.2d 822. Weapons <3=> 13 

Statute prohibiting carrying a pistol without a 
license is a statute of general intent; proof of 
intent to use the weapon for an unlawful pur- 
pose is not an element of the crime. D.C.C.E. 
§ 22-3204. Carey v. U. S., 1977, 377 A„2d 40. 
Weapons <£=> 7 

Proof of intent to use a weapon for an unlaw- 
ful purpose is not an element of offense of 
carrying a pistol without a license. D.C.C.E. 
§ 22-3204. Mitchell v. U. S., 1973, 302 A.2d 
216. Weapons ©=> 12 
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Proof of intent to use knife to menace or 
inflict bodily harm is not required under statute 
proscribing carrying a deadly or dangerous 
weapon. D.C.C.E. § 22-3204. Leftwitch v. U. 
S. (App. 1969) 251 A.2d 646. Weapons <^ 7 

Where police officer observed defendant 
walking along a street looking into parked auto- 
mobiles and trying their door handles, officer 
pulled abreast of defendant in patrol automo- 
bile, defendant quickly withdrew behind nearby 
tree, officer got out of automobile and ap- 
proached defendant who reached behind his 
back and pulled large butcher knife from his 
belt, in area of small of his back, and threw it to 
ground in tree box space, test as to whether 
defendant was carrying deadly or dangerous 
weapon in violation of statute was whether pur- 
pose of carrying butcher knife was its use as 
weapon. D.C.C.E. § 22-3204. Leftwitch v. U. 
S. (App. 1969) 251 A.2d 646. Weapons <S=> 7 

Statute prohibiting carrying of concealed 
deadly or dangerous weapon outlaws carrying 
of otherwise useful object where the surround- 
ing circumstances, such as the time and place 
the defendant was found in possession of such 
instrument, or the alteration of the object, indi- 
cate that the possessor would use the instru- 
ment for a dangerous purpose. D.C.C.E. 
§ 22-3204. Scott v. U.S. (App. 1968) 243 A.2d 
54. Weapons <£=> 1 

Under statute prohibiting carrying of con- 
cealed deadly or dangerous weapon, proof of 
intent to use knife for unlawful purpose is not 
element of the offense. D.C.C.E. § 22-3204. 
Scott v. U.S. (App. 1968) 243 A. 2d 54. Weap- 
ons <©=» 7 

10. Manner of carrying or concealment, 

nature and elements of offenses 

As a matter of law, a pistol stored in the trunk 
of a defendant's vehicle was not being carried 
"on or about" the person for purposes of of- 
fense of carrying a pistol without a license, 
notwithstanding government's reliance on theo- 
ry of constructive possession; possession and 
carrying are different concepts, and location of 
the pistol in the locked trunk presented an ob- 
stacle to defendant's ready access. D.C.Code 
1981, § 22-3204(a). Henderson v. U.S., 1996, 
687A.2d918. Weapons <S» 10 

Under statute, which makes it a crime to 
carry a pistol without a license, there is no per 
se rule deeming all passengers in a motor vehi- 
cle to be carrying pistol which only one of them 
has been seen to possess or control; to support 
a conviction for carrying a pistol without a 
license, record must show some facts manifest- 
ing possession, or at least convenient access. 
D.C.C.E. § 22-3204. Jackson v. U. S., 1978, 
395A.2d99. Weapons <3=» 1 
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11. Different offenses in same transac- 
tion, nature and elements of offenses 

Dual convictions under federal statute gov- 
erning offense of unlawfully carrying a firearm 
during commission of a felony and under Dis- 
trict of Columbia criminal code governing un- 
derlying offense of carrying a firearm without a 
license were not authorized. D.C.C.E. 
§ 22-3204; 18 U.S.C.A. § 924(c)(2). U. S. v. 
Dorsey, C.A.D.C.1978, 591 F.2d 922, 192 
U.S.App.D.C. 313. Criminal Law <§=> 29(15) 

Dual convictions under federal statute gov- 
erning offense of receiving a pistol in interstate 
commerce with serial number removed and un- 
der statute governing offense of unlawfully car- 
rying a firearm during commission of felony or 
District of Columbia criminal code governing 
offense of carrying a firearm without a license 
were consistent with congressional intent. 18 
U.S.C.A. §§ 921 et seq„ 922(a-m, d, h, k), 
924(c)(2); D.C.C.E. § 22-3204. U. S. v. Dorsey, 
C.A.D.C.1978, 591 F.2d 922, 192 U.S.App.D.C. 
313. Criminal Law <£=> 29(15) 

Defendant could be properly charged and 
convicted of not only federal bank robbery but 
also under District of Columbia statute relating 
to carrying of a dangerous weapon, since feder- 
al bank robbery statute was unconcerned with 
the type of weapon person might use or with his 
right under local law to carry such weapon. 18 
U.S.C.A. § 2113(a); D.C.C.E. §§ 22-502, 
22-3204. U. S. v. Canty, C.A.D.C.1972, 469 
F.2d 114, 152 U.S.App.D.C. 103. Criminal Law 
<S=> 29(4) 

Under statute providing that no person shall 
possess pistol or any other firearm while com- 
mitting crime of violence or dangerous crime, 
where defendant's convictions for assault with 
dangerous weapon and attempted armed rob- 
bery merge to become one "crime of violence or 
dangerous crime," there can be only one associ- 
ated offense of possession of firearm during 
crime of violence. D.C.Code 1981, §§ 22-502, 
22-2901, 22-3204(b). Morris v. U.S., 1993, 622 
A.2d 1116, certiorari denied 114 S.Ct. 270, 510 
U.S. 899, 126 L.Ed.2d 221. Criminal Law <S=> 
29(15) 

Defendant's conduct in carrying both knife 
and sawed-off .22 caliber rifle constituted sin- 
gle, not multiple, violation of statute prohibiting 
carrying dangerous weapon. D.C.Code 1981, 
§ 22-3204. Bean v. U.S., 1990, 576 A.2d 187. 
Criminal Law <3=> 29(15) 

The offense of "carrying a weapon" is contin- 
uous and may be committed by a person who is 
moving from place to place; a second offense 
does not arise until the continuity of the first act 
is broken. D.C.Code 1981, § 22-3204. Bruce 
v. U.S., 1984, 471 A.2d 1005. Criminal Law <&=> 
29(15); Weapons ^6 

One ol defendant's two convictions for carry- 
ing a pistol without a license would be vacated 
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where, although defendant was involved in two 
shooting incidents which occurred on two suc- 
cessive days, defendant's possession of the pistol 
was continuous for eight hours during which 
defendant did not return to land possessed by 
him where he might lawfully carry the weapon. 
D.C.Code 1981, §22-3204. Bruce v. ■ U.S., 
1984, 471 A.2d 1005. Criminal Law @=> 29(15) 

12. Deadly or dangerous weapon, nature 

and elements of offenses 

Test to be applied in determining whether 
item is deadly or dangerous weapon is whether, 
under circumstances, purpose of carrying item 
was its use as weapon. D.C.Code 1981, 
§§ 22-3204, 22-3214. Peay v. U.S., 1991, 597 
A.2d 1318. Weapons <£=> 8 

Conviction for carrying a dangerous weapon 
could not be affirmed based on speculation that, 
if attacked, defendant might use his inoperable 
air pistol to strike someone in self-defense, even 
though defendant allegedly stated that he might 
defend himself in that way. D.C.Code 1981, 
§ 22-3204. Strong v. U.S., 1990, 581 A.2d 383. 
Weapons @=» 8 

Test to be applied in determining whether 
kitchen knife was a "deadly or dangerous weap- 
on", within statute prohibiting carrying either 
openly or concealed on or about person any 
deadly or dangerous weapon capable of being 
concealed, was whether, under the circum- 
stances, purpose of carrying such knife was its 
use as weapon. D.C.C.E. § 22-3204. Nelson v. 
U. S., 1971, 280 A.2d 531. Weapons <&> 8 

Where defendant was carrying razor in com- 
pany of armed companion in crowded, commer- 
cial area of city in late afternoon, and defendant 
was apprehended in alley at approach of police 
officer investigating citizen's report concerning 
him, jury was sufficiently apprised of circum- 
stances sufficiently probative to allow them to 
conclude beyond reasonable doubt that razor 
was being carried as deadly or dangerous weap- 
on. D.C.C.E. § 22-3204. Clarke v. U. S. (App. 
1 969) 256 A.2d 782. Weapons &> 8 

A "deadly or dangerous weapon" is one 
which is likely to produce death or great bodily 
injury by the use made of it. D.C.C.E. 
§ 22-3204. Scott v. U.S. (App. 1968) 243 A.2d 
54. Weapons <^ 8 

Instrument may be dangerous in its ordinary 
use as contemplated by its design and construc- 
tion, or where the purpose of carrying the ob- 
ject, under the circumstances, is its use as a 
weapon. D.C.C.E. § 22-3204. Scott v. U.S. 
(App. 1968) 243 A. 2d 54. Weapons ®=> 8 

Under certain circumstances a hawk-bill knife 
can be a "dangerous weapon" within statute. 
D.C.C.E. § 22-3204. Best v. U. S. (App. 1968) 
237 A.2d 825. Weapons <3P> 8 

Hawk-billed linoleum clasp knife with three 
and a half-inch blade altered to open 270 de- 
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grees was properly determined to be a "deadly 
weapon" and was unlawfully carried. D.C.C.E. 
§ 22-3204. Perry v. U. S. (App. 1967) 230 A.2d 
72 1 . Weapons <^> 8 

13. Operability of weapon, nature and 

elements of offenses 

Semiautomatic pistol capable of firing 13 con- 
secutive shots without reloading when equipped 
with properly functioning magazine was "ma- 
chine gun," within meaning of statute outlawing 
its possession, even though defendant's maga- 
zine was defective and did not automatically 
reload weapon. D.C.Code 1981, §§ 22-3201(cj, 
22-3214(a). U.S. v. Woodfolk, 1995, 656 A.2d 
1145, certiorari denied 116 S.Ct. 1286, 516 U.S. 
1183, 134 L.Ed.2d 231. Weapons ®=» 4 

Inoperable air pistol did not constitute "dan- 
gerous weapon," within meaning of statute pro- 
hibiting the carrying of "dangerous weapon," 
where pistol was not inherently dangerous due 
to its inoperability, and defendant did not use it 
in manner which rendered it so. D.C.Code 
1981, § 22-3204. Strong v. U.S., 1990, 581 
A.2d 383. Weapons ©^8 

Person who uses imitation firearm to frighten 
others will not be subject to prosecution for 
carrying dangerous weapon when that person 
does not attempt to coerce those people to coop- 
erate in some other criminal act. D.C.Code 
1981, § 22-3204. Strong v. U.S., 1990, 581 
A. 2d 383. Weapons^ 8 

Imitation firearm does not constitute "dan- 
gerous weapon," within meaning of statute pro- 
hibiting the carrying of "dangerous weapon." 
D.C.Code 1981, § 22-3204. Strong v. U.S., 
1990, 581 A.2d 383. Weapons &=> 8 

Pistol must be operable to support conviction 
for carrying pistol without license. D.C.Code 
1981, § 22-3204. Strong v. U.S., 1990, 581 
A. 2d 383. Weapons®^ 8 

Mere fact that defendant's inoperable air pis- 
tol looked like ".357 magnum" handgun, and 
that defendant carried it in manner intended to 
frighten others, did not show that pistol was 
"dangerous weapon," within meaning of statute 
prohibiting the carrying of "dangerous weap- 
on." D.C.Code 1981, § 22-3204. Strong v. 
U.S., 1990, 581 A.2d 383. Weapons <3=> 8 

Statute that prohibits possession of unregis- 
tered firearms is not limited to firearms that are 
operable; statute clearly includes within its 
scope inoperable weapons that may be rede- 
signed, remade or readilv converted or restored 
to operability. D.C.Code 1981, §6-231 Ha). 
Townsend v. U.S., 1989, 559 A.2d 1319. Weap- 
ons ©^ 4 

Defendant's conviction for carrying a pistol 
without a license would be sustained where all. 
parts of a disassembled pistol were shown to 
have been conveniently accessible to defendant, 
such parts could be quickly and easily reassem- 
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bled into operable gun, and defendant was ob- 
served to be holding object that reasonably ap- 
peared to be related to gun. D.C.C.E. 
§ 22-3204. Rouse v. U. S., 1978, 391 A.2d 790. 
Criminal Law <5= 12.5 

The statute prohibiting the possession "any- 
where" with intent to use unlawfully against 
another an imitation pistol or other "dangerous 
weapon" embraces the possession of a real pis- 
tol and possession of a pistol may be charged 
under such statute. D.C.Code 1961, §§ 22-3204 
and 22-32 14(b). U.S. v. Parker (Cr.App. 1962) 
185 A. 2d 913. Weapons <3=> 8 

14. Possession of weapon, nature and el- 
ements of offenses 

The possession of a gun in one's home is not a 
crime under statute in the District of Columbia. 
D.C.Code 1940, § 22-3204. Morton v. U.S., 
C.A.D.C.1950, 183 F.2d 844, 87 U.S.App.D.C. 
135. Weapons <£=> 4 

15. — — Constructive possession, nature and 

elements of offenses 

Constructive possession by itself is not suffi- 
cient to sustain conviction for carrying pistol 
without a license (CPWL); evidence must go 
beyond mere proof of constructive possession 
and must show that pistol was in such proximi- 
ty to the person as to be convenient of access 
and within reach. D.C.Code 1981, 

§ 22-3204(a). White v. U.S., 1998, 714 A.2d 
115. Weapons C=> 12 

Defendants could not be convicted of carrying 
a pistol without a license on theory of construc- 
tive possession where third person had control 
of the pistol at all times, even though he was 
engaged in joint criminal activity with defen- 
dants. Jefferson v. U.S., 1989, 558 A.2d 298, 
opinion corrected 571 A. 2d 178, certiorari de- 
nied 110 S.Ct. 748, 493 U.S. 1032, 107 L.Ed.2d 
765. Weapons <3=> 12 

In determining whether defendant had con- 
structive possession of weapon, court inquires 
whether defendant knew of presence of weapon, 
and whether he had dominion and control over 
it. D.C.Code 1981, § 22-3204. Brown v. U.S., 
1 988, 546 A.2d 390. Weapons ®=> 4 

Fact of constructive possession does not de- 
pend upon ownership. D.C.C.E. § 22-3204. 
Jones v. U. S„ 1973, 299 A.2d 538. Weapons 
<S=>4 

16. Knowledge and control of weapon, 

nature and elements of offenses 

Location of gun in box of potato chips in back 
of ice cream truck did not present any obstacle 
denying defendant, who was driver, convenient 
access to weapon or placing it beyond his reach, 
so as to preclude conviction for carrying pistol 
without a license (CPWL) based on theory of 
constructive possession. D.C.Code 1981, 

1 
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§ 22-3204(a). White v. U.S., 1998, 714 A.2d 
115. Weapons ©=> 12 

Person who has no knowledge that he or she 
has pistol, despite fact that it is located on his or 
her person, does not exercise direct physical 
control over pistol for purposes of prosecution 
for carrying pistol without license under con- 
structive possession theory. D.C.Code 1981, 
§ 22-3204. Campos v. U.S., 1992, 617 A.2d 
185. Weapons^ 12 

17. Carriage in dwelling, business place 

or property, nature and elements of of- 
fenses 

The statute prohibiting a person from carry- 
ing a pistol without a license "except in his 
dwelling house or place of business or on other 
land possessed by him" manifests the intent that 
the "place of business" referred to is land and 
would not apply so as to exempt a taxi cab 
driver who carried a pistol without a license 
while in his taxicab, since the cab would not be 
the driver's "place of business". D.C.Code 
1940, § 22-3204. U.S. v. Waters, D.D.C1947, 
73 F.Supp. 72, case certified 175 F.2d 340, 84 
U.S.App.D.C. 127, appeal dismissed 69 S.Ct. 
168, 335 U.S. 869, 93 L.Ed. 413. Weapons ®=» 
9 

Defendant could not be convicted for carrying 
pistol without license absent evidence that he 
set foot outside his store while possessing weap- 
on. D.C.Code 1981, § 22-3204. Yoon v. U.S., 
1991, 594 A. 2d 1056, amended on rehearing in 
part 610 A.2d 1388. Weapons <$=> 9 

Exception to the prohibition of carrying a 
dangerous weapon, applicable to a person "in 
his dwelling house," does not apply to the curti- 
lage of the residence. D.C.Code 1981, 
§ 22-3204. Fortune v. U.S., 1990, 570 A.2d 
809. Weapons e= 9 

Within statute proscribing carrying a danger- 
ous weapon, exception for possession of a weap- 
on on land possessed by the defendant applies 
only to a defendant who has a possessory inter- 
est in the land on which he or she is arrested; 
such an interest entails more than right to be 
physically present on the property, and encom- 
passes also a right to exclude. D.C.Code 1981, 
§ 22-3204. Fortune v. U.S., 1990, 570 A.2d 
809. Weapons ®=> 9 

Whatever rights defendant may have had 
within his own room in his aunt's house, where 
he was temporarily living, or even in other 
portions of the dwelling, he made no showing 
that he had any possessory interest in the back- 
yard, in which he was carrying nunchaku sticks, 
within exception to the statutory prohibition of 
carrying a dangerous weapon. D.C.Code 1981, 
§ 22-3204. Fortune v. U.S., 1990, 570 A.2d 
809. Weapons C= 9 

A taxicab is not a "place of business" within 
purview of statute providing that license lor gun 
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is not required for those who keep gun in homes 
or place of business. D.C.Code 1981, 
§ 22-3204. Yirenkyi v. District of Columbia 
Hackers' License Appeal Bd., 1987, 520 A. 2d 
328. Weapons ©^ 9 

Vending van was not "place of business" 
within meaning of statute making carrying of 
pistol without a license a criminal offense, ex- 
cept where said pistol is carried in one's dwell- 
ing house or place of business or on other land 
possessed by carrier. D.C.C.E. §§ 6-181 1(a), 
6-1861(c), 22-3204. Billinger v. U. S., 1981, 
425 A.2d 1304. Weapons ©^ 9 

"Place of business" exception to statute pro- 
scribing carrying pistol without license does not 
expressly nor implicitly create exception allow- 
ing person "in charge" of premises to carry 
pistol without license, rather, the exception re- 
fers to proprietary or possessory, not merely 
managerial interest. D.C.C.E. § 22-3204. 
Scott v. U.S., 1978, 392 A. 2d 4. Weapons &* 
1K.5) 

Statutory proscription of carrying a pistol 
without a license outside possessor's "dwelling 
house or place of business" is a congressional 
recognition of the inherent risk of harm to the 
public of such a dangerous instrumentality be- 
ing carried about the community and away 
from residence or business of the possessor. 
D.C.C.E. § 22-3204. U. S. v. Walker, 1977, 380 
A.2d 1388. Weapons^ 12 

Lab technician in blood unit of local hospital, 
who was arrested at his place of employment 
for offense for which he was ultimately found 
not guilty by jury but who was subsequently 
charged with statutory violation based on his 
possession at time of prior arrest of loaded 
pistol for which he had no license did not fall 
within "place of business" exception to statute 
prohibiting any person from carrying deadly 
weapon without a license. D.C.C.E. § 22-3204. 
Berkley v. U. S., 1977, 370 A.2d 1331. Weap- 
ons®^ n(.5) 

In reference to statute prohibiting any person 
from carrying deadly weapon without license 
except in his dwelling house or place of busi- 
ness or on other land possessed by him, com- 
mon understanding of "place of business" read 
in context with "dwelling house" or "other land 
possessed" is one of a protectable possessory 
interest; accordingly, "place of business" ex- 
ception is applicable only to those who have 
controlling, proprietary or possessory interest in 
business premises in question. D.C.C.E. 
§ 22-3204. Berkley v. U. S., 1977, 370 A.2d 
1331. Weapons©^ 11 (.5) 

Where porch on which defendant and his girl 
friend struggled over pistol allegedly found by 
defendant was part of apartment building in 
which defendant and others lived, defendant 
was not within exception from pistol licensing 
requirement provided for person who carries 
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weapon in his dwelling house or on other land 
possessed by him. D.C.C.E. § 22-3204. Hines 
v. U. S., 1974, 326 A.2d 247. Weapons <£=> 9 

Words "dwelling house" and "land possessed 
by him," within statute providing that no person 
shall carry a pistol without a license except in 
his dwelling house, place of business or on 
other land possessed by him, would not be read 
to include entire apartment building. D.C.C.E. 
§ 22-3204. White v. U. S., 1971, 283 A.2d 21, 
57 A.L.R.3d 934. Weapons <S= 1 1(.5) 

Defendant's possession of unlicensed pistol in 
apartment house hallway on floor above his 
own apartment was not within exception to 
statute providing that no person shall carry a 
pistol without a license, except in his dwelling 
house, place of business or on other land pos- 
sessed by him, since defendant did not have 
exclusive control and possession of the hallway 
on the floor above his apartment. D.C.C.E. 
§ 22-3204. White v. U. S., 1971, 283 A.2d 21, 
57 A.L.R.3d 934. Weapons <S> 1 1 (.5) 

Under statute prohibiting the carrying of a 
weapon "except in his dwelling house or place 
of business or on other land possessed by him", 
a person need not be a sole rather than part 
owner of the premises involved. D.C.C.E. 
§ 22-3204. Roumel v. U. S. (App. 1970) 261 
A.2d 240. Weapons <^> 11 (.5) 

Under the statute prohibiting the carrying of a 
pistol "without a license" except in a dwelling 
house or place of business, quoted phrase is not 
an exception, but is a descriptive negative defin- 
ing the corpus delicti. D.C.Code 1940, 
§ 22-3204. Brown v. U.S. (Cr.App. 1949) 66 
A.2d491. Weapons ©=> J2 

18. Carriage for purpose of surrender of 

weapon, nature and elements of offenses 

By surrendering firearms to capitol police, 
defendant did not comply with statutory re- 
quirement that firearm be delivered "to the 
Chief" and was not immune from weapons 
prosecution under statute immunizing one 
whose possession of weapon was solely in order 
to surrender it to police custody; capitol police 
were not designated agents of chief of the met- 
ropolitan police for purpose of receiving surren- 
dered firearms. D.C.Code 1981, §§ 6-2302(4), 
6-2375(a). Stein v. U.S., 1987, 532 A.2d 641, 
certiorari denied 108 S.Ct. 1477, 485 U.S. 1010, 
99 L.Ed.2d 705. Weapons <^ 1 1(.5) 

By delivering firearms and ammunition to 
capitol police officer at guard desk, defendant 
did not comply with statutory requirement to 
"abandon" firearms and was not immune from 
weapons prosecution under statute immunizing 
one whose possession of weapon was solely to 
deliver and abandon it to police; defendant, 
who had been employed as bodyguard for Unit- 
ed States senator, indicated that he fully intend- 
ed to retrieve guns and ammunition from capi- 
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tol police when he left building so that he could 
take them with him on trip to South America. 
D.C.Code 1981, § 6-2375(a). Stein v. U.S., 
1987, 532 A.2d 641, certiorari denied 108 S.Ct. 
1477, 485 U.S. 1010, 99 L.Ed.2d 705. Weapons 
@=>11(.5) 

Statute providing immunity from weapons 
prosecution for one whose possession of weap- 
on was solely in order to surrender it to police 
custody is restricted to violations of Firearms 
Control Regulations Act of 1975, and does not 
grant immunity from prosecution for any other 
firearm offenses. D.C.Code 1981, § 6-23 75 (a). 
Stein v. U.S., 1987, 532 A.2d 641, certiorari 
denied 108 S.Ct. 1477, 485 U.S. 1010, 99 
L.Ed.2d 705. Weapons @=> 1 1(.5) 

19. Homicide in commission of or at- 
tempt to commit offense, nature and ele- 
ments of offenses 

Involuntary manslaughter may occur as a re- 
sult of an unlawful act which is a misdemeanor 
involving danger of injurv. D.C.C.E. 

§§ 22-2405, 22-3204. Walker v. U. S., 1979, 
403 A.2d 1163. Homicide^ 62 

The carrying of a pistol without a license is an 
unlawful act within the rule that involuntary 
manslaughter may occur as the result of unlaw- 
ful act which is a misdemeanor involving dan- 
ger of injury. D.C.C.E. §§22-2405, 22-3204. 
Walker v.'U. S., 1979, 403 A.2d 1163. Homi- 
cide ©=> 62 

The crime of carrying a pistol without a li- 
cense exposes the community to such inherent 
risk of harm that, when death results, even 
though an unintended consequence, the defen- 
dant may nonetheless be charged with involun- 
tary manslaughter; the risk of the crime does 
not decrease when the resulting death is unfore- 
seeable, because of a pistol's hidden defects, as 
well as unintended. D.C.C.E. §§ 22-2405, 
22-3204. Walker v. U. S., 1979, 403 A.2d 1 163. 
Homicide <3= 62 

Carrying a pistol without a license exposes 
the community to such inherent risk of harm 
that when death results, even though an unin- 
tended consequence, defendant may nonetheless 
be charged with in voluntary manslaughter. 
D.C.C.E. § 22-3204. U. S. v. Walker, 1977, 380 
A.2d 1388. Homicide <&» 62 

A violation of statutory proscription against 
carrying a pistol without a license, if it results in 
shooting and death of another, constitutes invol- 
untary manslaughter because violation is dan- 
gerous in and of itself. D.C.C.E. § 22-3204. U. 
S. v. Walker, 1977, 380 A.2d 1388. Homicide 
<£=62 

20. Justification or excuse, nature and 

elements of offenses 

Defendant's possession of loaded pistol as he 
carried it from his car to United States Capitol 
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building was not excused and justified as stem- 
ming from affirmative effort to aid and enhance 
social policy underlying law enforcement, as 
required to assert defense of innocent posses- 
sion to charge of carrying pistol without a li- 
cense; his deliberate action of loading the pis- 
tol, which had been unloaded and locked away, 
presented a new peril to community. D.C.Code 
1981, § 22-3204. Bieder v. U.S., 1998, 707 
A.2d 781. Weapons ©= 13 

Justifiable carrying of an unlicensed pistol, as 
a defense to a charge of carrying pistol without 
license, only exists and applies during course of 
the exigencies of the occasion. D.C.C.E. 
§ 22-3204. Logan v. U. S., 1979, 402 A.2d 822. 
Weapons <S=> 13 

In regard to "innocent possession" exception 
to statute prohibiting the carrying of a pistol 
without a license, a person's intent to aid and 
enhance social policy underlying law enforce- 
ment may be demonstrable, in part, by his ac- 
tions when he picks up a pistol to protect him- 
self or others from harm or to otherwise secure 
it. D.C.C.E. § 22-3204. Logan v. U. S., 1979, 
402 A.2d 822. Weapons @=> 13 

Defendant's purpose of showing new found 
pistol to his girl friend did not amount to inno- 
cent or momentary possession such as would be 
a defense to charge of carrying pistol without a 
license. D.C.C.e"§§ 22-3204, 22-3205. Hines 
v. U. S., 1974, 326 A.2d 247. Weapons ®=> 13 

Statute prohibiting carrying of concealed 
deadly or dangerous weapon does not prohibit 
carrying of knives for a legitimate purpose. 
D.C.C.E. § 22-3204. Scott v. U.S. (App. 1968) 
243 A. 2d 54. Weapons @=> 7 

21. Statutory exceptions, nature and ele- 
ments of offenses 

Exceptions to carrying pistol without license 
statute must be narrowly circumscribed, given 
clear intent of Congress. D.C.Code 1981, 
§ 22-3204. Bsharah v. U.S., 1994, 646 A.2d 
993. Weapons <&=> 12 

22. Persons and occasions exempted or 

privileged, nature and elements of of- 
fenses 

Under statutory provision excepting from pro- 
hibition against carrying pistols "jail wardens, 
or their deputies, policemen or other duly ap- 
pointed law enforcement officers, or to mem- 
bers of the Army, Navy, or Marine Corps of 
United States or of the National Guard or Orga- 
nized Reserves when on duty/' corrections offi- 
cer was not prohibited from carrying pistol 
whether or not "on duty." D.C.C.E. 
§§ 22-3204, 22-3205. U. S. v. Pritchett, 
C.A.D.C.1972, 470 F.2d 455, 152 U.S.App.D.C. 
307. Weapons ©= 11(1) 

Despite fact that defendant was a special po- 
liceman at time of his arrest for carrying a 
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pistol in violation of statute, he did not come 
within the "policemen or other duly appointed 
law-enforcement officers" exception to the stat- 
ute, since a special policeman is not empowered 
to exercise his authority outside the property or 
area he is appointed to protect, or to carry 
weapons away from such area with certain ex- 
ceptions, and since the factual circumstances in 
the instant case were not even close to being 
within those limited exceptions. D.C.C.E. 
§§ 4-1 15, 22-3204, 22-3205. Franklin v. U. S., 
C.A.D.C.1972, 458 F.2d 861, 148 U.S.App.D.C. 
39. Weapons^ 11(1) 

Defendants traveling on subway with son to 
visit zoo and museums were not engaged in 
dealing firearms and, thus, were not exempt 
from carrying pistol without license statute. 
D.C.Code 1981, § 22-3204. Bsharah v. U.S., 
1994, 646 A.2d 993. Weapons <^> 12 

Special police officer, such as defendant, who 
had been commissioned pursuant to certain 
statute, will be considered policeman or law 
enforcement officer within meaning of statute 
providing that policemen or other duly appoint- 
ed law enforcement officers do not need license 
to carry pistol, only to extent that he acted in 
conformity with regulations governing special 
officers. D.C.C.E. §§ 4-115, 22-3204, 22-3205. 
Timus v. U. S., 1979, 406 A.2d 1269. Weapons 
<£=> 12 

At time of his arrest, defendant, a special 
police officer, was not on duty or in area of 
property to which he was assigned, at which 
there was no place for him to store his weapon 
or ammunition, and thus he would be permitted 
to carry his pistol without license only if he 
were traveling, without deviation, immediately 
after his period of active duty, between such 
area and his residence, but he was not doing so, 
where he was stopped and found with pistol two 
and one-half hours after end of his shift on 
Saturday when he would not encounter rush 
hour traffic. D.C.C.E. §§ 4-115, 22-3204, 
22-3205. Timus v. U. S., 1979, 406 A.2d 1269. 
Weapons <£=> 12 

Defendant, who was a federal protective offi- 
cer within the general services administration, 
was not, for purposes of statute prohibiting car- 
rying a pistol without a license, within the ex- 
emption which applies to "policemen and other 
duly appointed law-enforcement officers," 
where there was no authorization for federal 
protective service officers to carry firearms oth- 
er than while on duty or in a travel status to and 
from duty assignments, while defendant at the 
time of his arrest was returning from a personal 
trip to Baltimore totally unrelated to his duties 
as a federal protective service officer, though, as 
such officer, he had the same civil service classi- 
fication as applied to members of the metropoli- 
tan police department. D.C.C.E. §§ 22-3204, 
22-3205; 40 U.S.C.A. §§ 13n, 212a, 318 et seq. 
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Middleton v. U. S., 1973, 305 A.2d 259. Weap- 
ons <£= 11(1) 

Special policemen are commissioned for spe- 
cial purpose of protecting property on premises 
of employer and do not have general duties and 
broad authority of a policeman or law enforce- 
ment officer in ordinary sense of those terms. 
D.C.C.E. §§ 4-115, 22-3204 to 22-3206. 
Franklin v. U. S. (App. 1970) 271 A.2d 784. 
Detectives ©==> 4 

Where defendant, although in uniform, was 
not due to report for duty as special policeman 
for six hours and was not traveling without 
deviation, immediately before or immediately 
after period of actual duty, between area where 
he worked and his residence, he was not "po- 
liceman" nor "law enforcement officer" within 
provision exempting policemen or law enforce- 
ment officers from statute proscribing carrying 
pistol either openly or concealed without a li- 
cense. D.C.C.E. §§ 4-1 1 5, 22-3204 to 22-3206. 
Franklin v. U. S. (App. 1970) 271 A. 2d 784. 
Weapons <£=> 11(1) 

A defendant was neither a "policeman" nor a 
"law enforcement officer" so as to be exempt 
from the statute against carrying a pistol with- 
out a license, where defendant was a special 
policeman appointed by the Commissioners and 
he was not "on actual duty in the area" of the 
place where he was arrested nor was he "travel- 
ing without deviation immediately before and 
immediately after the period of actual duty be- 
tween such places and his residence" within the 
Commissioner's regulation authorizing the car- 
rying of firearms by special policemen under 
such circumstances. D.C.Code 1951, §§ 4-115, 
22-3204, 22-3205. McKenzie v. U.S. (Cr.App. 
1960) 158 A.2d 912. Weapons «S» 11(1) 

Existing judicial precedent requires a posses- 
sory interest in a dwelling house before an 
individual charged with carrying a pistol or 
some other dangerous weapon is entitled to 
claim the benefits of the exception in this sec- 
tion. United States v. Fortune, 116 WLR 817 
(Super. Ct. 1988). 

23. Persons liable, generally 

In order to convict defendant of aiding and 
abetting another in carrying a pistol without a 
license, some conduct by the defendant of an 
affirmative character in furtherance of the act 
of carrying the pistol by the principal must be 
established. D.C.Code 1981, § 22-3204(a). 
Halicki v. U.S., 1992, 614 A.2d 499. Weapons 
<3=M2 

It was not necessary to find that defendant 
was not licensed to carry a pistol in order to 
convict her for aiding and abetting the carrying 
of a pistol without a license. D.C.Code 1981, 
§ 22-3204(a). Halicki v. U.S., 1992, 614 A.2d 
499. Weapons <3=> 12 
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Defendant could not be held guilty as aider 
and abettor on weapons charges arising when 
companion, with whom defendant was walking 
down the street after exiting the vehicle about 
which officers sought to question them, placed 
handgun on ground near vehicle while defen- 
dant stood with his back to companion; defen- 
dant could not have acted as shield to block 
view of approaching officers from his position 
and could not have been acting as lookout, since 
both he and companion were already aware 
that officers were approaching; thus, defendant 
could not be held liable on theory that he assist- 
ed companion in possessing and disposing of 
gun. D.C.Code 1981, §§ 6-231 1(a), 22-3204. 
Matter of L.A.V., 1990, 578 A.2d 708. Weapons 
@=> 4 

Fact that codefendant had been convicted of 
carrying the same pistol did not preclude con- 
viction of defendant of carrying the pistol with- 
out a license, since defendants could be found 
to have jointly possessed weapon, which w r as 
found under passenger's side of Front seat of 
automobile. D.C.C.E. § 22-3204. Porter v. U. 
S., 1971,282 A.2d 559. Weapons ©=> 6 

Fact that passenger in vehicle driven by de- 
fendant was convicted of carrying pistol without 
license, following police officer's discovery of 
pistol lying on seat of vehicle between passenger 
and driver, did not prevent conviction of driver 
for same offense. D.C.C.E. § 22-3204. Wat- 
erstaat v. U. S. (App. 1969) 252 A.2d 507. 
Weapons <§=» 6 

24. Arrest 

Special police officer, who had been ap- 
pointed under authority of statute authorizing 
commissioning of such officers for duty in con- 
nection with property of or under control of 
corporation or individual, had authority to ar- 
rest defendant, whom officer noted had revolv- 
er in top of his trousers, for misdemeanor of 
carrying a concealed weapon. Fed. Rules 
Crim.Proc. rule 11, 18 U.S.C.A.; D.C.C.E. 
§§ 4-115, 22-3204. U. S. v. Dorsey, C.A.D.C. 
1971, 449 F.2d 1104, 146 U.S.App.D.C. 28. 
Arrest <£=> 63.2 

Where officers were investigating reported 
burglary, and defendants were seen carrying 
coffee table, and their distinctive clothing 
matched clothing of men seen in vicinity of 
burglary, and there was a furtive disposal of 
instrumentalities of burglary by one defendant, 
and other defendant attempted to get his gun 
out of pocket as officers approached, there was 
probable cause for arrest of defendants and for 
their search and search of their automobile. 
D.C.C.E. §§ 22-1801(b) ; 22-2201, 22-3204. U. 
S. v. Cunningham, C.A.D.C. 1970, 424 F.2d 942, 
138 U.S.App.D.C. 29, certiorari denied 90 S.Ct. 
2218, 399 U.S. 914, 26 L.Ed.2d 572. Arrest ®=> 
63.4(15), 71.1(2.1) 
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Arrest of defendant, who was observed by 
officers running across street from church door- 
way at midnight, and who, when stopped, used 
obscene language toward officers, on charges of 
disorderly conduct was lawful, and thus incrim- 
inating statement made by defendant and pistol 
found near scene of arrest were not inadmissi- 
ble on the grounds asserted. D.C.Code 1961, 
§§ 4-140, 22-1 107, 22-3204. Johnson v. U. S., 
C.A.D.C. 1966, 370 F.2d 489, 125 U.S.App.D.C. 
243. Arrest <^ 63.4(16); Criminal Law «^=> 
394.4(9), 412(4) 

Officer had probable cause to believe that 
housebreaking had been committed and that 
defendant was offender, so as to justify arrest 
without w r arrant in course of which was discov- 
ered a pistol giving rise to prosecution for carry- 
ing weapon without license, in view of strong 
belief communicated to officer by one who 
knew defendant that defendant was one who 
had broken into such individual's mother's 
home, and in view of officer's observation and 
other information he learned from both such 
individual and defendant, and accordingly pistol 
was admissible in evidence. D.C.Code 1961, 
§ 22-3204. Paris v. U. S., C.A.D.C. 1963, 321 
F.2d 378, 116 U.S.App.D.C. 112. Arrest <^> 
63.4(9); Criminal Law <S^> 394.4(9) 

Evidence established that police officers saw 
gun handle sticking out of defendant's pocket 
and had probable cause to believe that defen- 
dant was carrying dangerous weapon in viola- 
tion of law. D.C.C.E. §§ 22-3204, 23-306(a, b). 
U. S. v. Jenkins, D.D.C1967, 276 F.Supp. 958. 
■Arrest ©=> 63.4(18) 

Police officer, who saw a small manila envel- 
ope and a package of cigarette papers lying next 
to each other on the console while waiting out- 
side the car for defendant to find his identifica- 
tion, and who recognized the envelope as one 
that was commonly used to package marijuana, 
acted lawfully in ordering defendant out of the 
car, and since he had probable cause to arrest 
defendant for possession of marijuana on look- 
ing inside envelope and finding that it did in 
fact contain marijuana, he also had right to 
search passenger compartment of vehicle and to 
seize a .22-caliber automatic pistol he observed 
in plain view protruding from under floor mat. 
D.C.Code 1981, §§ 6-2311, 6-2361, 22-3204; 
U.S.C.A. Const.Amend. 4. Puree v. U.S., 1984, 
482 A.2d772. Arrest <£=> 63.4(16), 71.1(5) 

Where although cabdriver was not formally 
arrested before he was taken to police station he 
was told "you have to come to homicide with 
us" and where he was frisked before he was 
placed in police car and from moment he ar- 
rived at headquarters he was constantly guard- 
ed and his hands were tested to determine if he 
had fired a gun, he was "seized" for Fourth 
Amendment purposes when he was transported 
to police headquarters and detained and inter- 
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rogated there for four hours and, there being 
want of probable cause, seizure was unlawful. 
U.S.C.A.Const.Amend. 4; D.C.Code 1973, 
§ 22-3204. U. S. v. Allen, 1981, 436 A.2d 1303. 
Arrest @=» 68(4) 

Where Government failed to reveal any cir- 
cumstances at all underlying unidentified infor- 
mant's conclusion that defendant was selling 
narcotics, where tip did not contain details con- 
cerning defendant's criminal activity, and 
where prosecution failed to show that infor- 
mant's allegation of criminal conduct was based 
on something more substantial that a casual 
rumor or defendant's general reputation, Gov- 
ernment failed to show informant's basis of 
knowledge for his tip, and thus arrest and sub- 
sequent search were unlawful, even though po- 
lice were able to confirm details contained in tip 
concerning defendant's clothing and location. 
D.C.C.E. § 22-3204. Nance v. U. S., 1977, 377 
A.2d384. Arrests 63.4(8), 71.1(3) 

Frisk of suspect was lawful where it occurred 
after officer received radio report of citizen's 
complaint of "man exposing himself and Peep- 
ing Tom," where officer sighted suspect, who 
generally matched description given, within one 
hour and only one block from location of re- 
ported offense, and where suspect reacted eva- 
sively upon seeing police cruiser. D.C.C.E. 
§§ 22-1 112(a), 22-1121(1), 22-3204, 23-581; 
U.S.C.A.Const. Amend. 4. Robinson v. U. S., 
1976, 355 A.2d 567. Arrest <5=> 63.5(8) 

Where passenger-owner of automobile told 
police officer that defendant driver had a gun, 
police officer had constitutional justification for 
seizing gun and arresting defendant for carrying 
pistol without a license even if gun was seized 
from automobile seat as defendant exposed it to 
officer's view, as claimed by defendant, rather 
than from defendant's person, as claimed by 
officer D.C.C.E. § 22-3204; U.S.C.A.Const. 
Amend. 4. Poteat v. U. S., 1974, 330 A.2d 229. 
Arrest <§=» 63.3; Searches And Seizures <§=> 67.1 

Facts known to police officer, including his 
observation of assault victim and the victim's 
spontaneous positive identification of defendant, 
unquestionably gave officer probable cause to 
arrest, and the ensuing search of defendant 
which uncovered pistol was therefore valid as 
incidental to the arrest. D.C.C.E. § 22-3204; 
U.S.C.A.Const. Amend. 4. Hardy v. U. S., 1974, 
316 A.2d 867. Arrest <3=> 63.4(12), 71.1(6) 

Where police officers watched defendants 
stalk two female pedestrians at 2:00 in the 
morning, return to their car, depart abruptly, 
and lead police officers in high-speed chase, 
and where one occupant had been seen leaning 
down in the front seat, police officers were 
justified in stopping the car and searching un- 
der the front seat and behind the glove compart- 
ment, where stolen, unlicensed pistol was 
found, after the occupants had been removed 
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from the car. D.C.C.E. §§ 22-2205, 22-3204. 
U.S. v. Thomas, 1974, 314 A.2d 464. Arrest <©=> 
63.5(6) 

Where patrolling officer observed defendant 
drive by and observed on dashboard of defen- 
dant's automobile a box similar to those used to 
commercially package ammunition, officer had 
right to stop vehicle to inquire whether defen- 
dant in fact possessed a gun and, if so, whether 
there was compliance. with local licensing stat- 
ute; failure of defendant, who stated that he 
was carrying a weapon, to produce license con- 
stituted probable cause for arrest and autho- 
rized protective search; pistol seized in search 
was admissible. D.C.C.E. § 22-3204. Gordon 
v. U. S., 1973, 305 A.2d 522. Arrest C=» 
63.4(16), 63.5(6); Criminal Law <3=> 394.4(13); 
Searches And Seizures ^ 70 

Where there had been no report of a crime in 
area, police officer at time of search was not 
investigating any criminal act, defendant's ac- 
tions were not suspicious and incident occurred 
in afternoon, police officer did not have reason 
to believe that defendant was possessed of a 
weapon or that crime had been committed or 
was in process of commission, stop and frisk of 
defendant and seizure of pistol from defendant's 
person was not reasonable and pistol was inad- 
missible in prosecution for carrying a pistol 
without a license. D.C.C.E. ' § 22-3204; 
U.S.C.A.Const. Amend. 4. Kenion v. U. S., 
1973, 302 A.2d 723. Arrest <$=> 63.5(8); Crimi- 
nal Law <3= 394.4(13) 

Putative police regulation requiring a frisk of 
anyone getting into a patrol car whom the po- 
lice don't know or believe to have committed a 
crime did not justify the frisk of defendant, 
resulting in discovery that he was carrying an 
unlicensed pistol, where one police officer can- 
didly testified that in his own mind defendant 
was free to go before the frisk took place, and 
where, clearly the frisk occurred in spite of the 
fact that police officers were not even suspi- 
cious that defendant was armed or dangerous. 
D.C.C.E. § 22-3204. Gilchrist v. U. S., 1973, 
300A.2d453. Arrest <©=> 63.5(8) 

Although citizen refused to give his name 
when he told police officers that named person 
was sitting on porch in certain block, was wear- 
ing black shirt, blue knit hat, had artificial leg 
and had gun in his waistband, officers who 
found on porch in the described block a sleep- 
ing man wearing described clothing and who 
determined the man had artificial leg, had right 
to question man and, before questioning, had 
right to make limited search or frisk to ascer- 
tain if he was armed; thus pistol found in his 
waistband was legally seized and should not 
have been suppressed. D.C.C.E. §§ 22-3204, 
23-104(a). U. S. v. Walker, 1972, 294 A.2d 376. 
Arrest <&* 63.5(8); Criminal Law <&* 394.4(13) 
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Pat down of defendant, which revealed a con- 
cealed weapon, violated Fourth Amendment's 
protection against unreasonable "intrusion," 
where there was little, if any, evidence from 
which it could be concluded that officers, who 
observed defendant for about six minutes, and 
who stated that they saw a passing of money on 
a street which the officers characterized as be- 
ing located in a "high narcotics area," had 
either an articulable suspicion or reasonable 
grounds to believe that the suspects, defendant 
included, were armed and dangerous, so that 
pistol was seized in an illegal search and should 
have been suppressed in prosecution for carry- 
ing a pistol without a license. U.S.C.A. Const. 
Amend. 4; D.C.C.E. § 22-3204. Gray v. U. S., 
1972, 292 A.2d 153. Arrest &* 63.5(8); Crimi- 
nal Law®= 394.4(13) 

Where officers who had observed defendant 
peering into automobiles later observed defen- 
dant holding some object under his coat and 
when defendant refused to remove his hands 
from his pockets search for weapons was made 
disclosing that defendant was concealing be- 
neath his coat a tape player, the connecting 
wires of which had been broken, action of po- 
lice in confronting defendant on street was rea- 
sonable and disclosure of the tape player gave 
officers probable cause for arrest even though 
no victim had reported a loss, and pistol seized 
two days later during execution of arrest war- 
rant was not the fruit of an unlawful arrest. 
D.C.C.E. §§ 22-2202, 22-3204, 23-581(a) (1) 
(C), (a) (2). Jenkins v. U. S., 1971, 284 A.2d 
460. Arrest <3=> 63.4(15), 71.1(5) 

Conduct of officers, who had information that 
man was sitting in described automobile with 
gun, in approaching automobile fitting descrip- 
tion and asking occupant to step out of automo- 
bile constituted a justifiable investigative stop 
and it was proper for one officer to seize pistol 
which came within his plain view when occu- 
pant opened automobile door and to arrest oc- 
cupant. D.C.C.E. § 22-3204. Davis v. U. S., 
1971, 284 A.2d 459. Arrest «S» 63.4(14); 
Searches And Seizures <3=> 69 

Police officers, who, pursuant to information 
from unidentified citizen that certain automo- 
bile was carrying weapons, followed automobile 
and discovered that it had improper license 
tags, were warranted in stopping automobile, 
frisking occupants, and arresting defendant 
when loaded pistol was found in his possession; 
thus, defendant was not entitled to have pistol 
suppressed as evidence in prosecution for carry- 
ing pistol without license. D.C.C.E. § 22-3204; 
U.S.C.A. Const. Amend. 4. U.S. v. Frye (App. 
1970)271 A.2d 788. Arrest '<3=> 63.4(10); Crimi- 
nal Law €=> 394.4(13) 

Officers who viewed inside of automobile in 
which defendant was sitting on parking lot of 
restaurant at 4:30 A.M. while conducting cus- 
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tomary check of premises and saw two other 
persons lying down in automobile and observed 
what appeared to be a .38 caliber cartridge on 
floor had probable cause to believe that there 
was dangerous weapon in automobile and were 
justified in arresting defendant, and revolver 
which was in plain sight when officers opened 
door to make arrest was admissible. D.C.C.E. 
§§ 22-3204, 23-306. Lucas v. U. S. (App. 1969) 
256 A. 2d 574. Arrest <S> 63.3; Criminal Law 
@» 394,4(9) 

Police officers to whom was communicated 
through regular channels a report from an un- 
known eyewitness concerning purported rob- 
bery and presence of nearby suspect who was 
identified in manner which fit defendant's de- 
scription, had probable cause, to arrest without 
a warrant defendant whom they found near 
scene of purported robbery, and gun taken in 
search of defendant's person was admissible in 
prosecution for carrying the pistol without a 
license, notwithstanding robbery report was la- 
ter proved to be false. D.C.C.E. § 22-3204. 
Carter v. U. S. (App. 1968) 244 A.2d 483. Ar- 
rest <&=> 63.4(10); Criminal Law <^ 394.4(13) 

Probable cause to justify arrest for carrying 
dangerous weapon does not require exact 
knowledge of character of the weapon. 
D.C.C.E. § 22-3204. Scott v. U.S. (App. 1968) 
243 A.2d 54. Arrest <^> 63.4(2) 

Officer who before beginning conversation 
with defendant and defendant's companion in 
lobby of movie theater saw defendant's compan- 
ion drop knife into cigarette ash container and 
who saw defendant attempting to slide knife up 
sleeve of his coat had probable cause for arrest 
and for subsequent seizure of defendant's knife. 
D.C.C.E. § 22-3204. Scott v. U.S. (App. 1968) 
243 A.2d54. Arrest <3^ 63.4(13), 71.1(5) 

Arrest without a warrant for carrying a dan- 
gerous or deadly weapon may be made on prob- 
able cause. D.C.C.E. §§ 22-3204, 23-306. Lee 
v. U. S. (App. 1968) 242 A.2d 212. Arrest e^ 
63.4(1) 

Police officer is not privileged to ignore facts 
which would give him reasonable cause to be- 
lieve that a person is carrying a dangerous or 
deadly weapon. D.C.C.E. §§ 22-3204, 23-306. 
Lee v. U. S. (App. 1968) 242 A.2d 212. Arrest 
<s=> 63.4(1) 

Where officer at early hour in morning saw 
defendant and another man talking to manager 
of motel and when officer approached they hur- 
riedly moved away from door and officer re- 
ceived inconsistent answers to his inquiries to 
the men and officer noted that defendant was 
carrying bag containing large heavy object and 
when officer asked if there was gun in the bag, 
defendant started backing off and did not an- 
swer, officer had probable cause to arrest defen- 
dant for carrying pistol and to seize the gun. 
D.C.C.E. §§ 22-3204, 23-306. Lee v. U. S. 
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(App. 1968) 242 A.2d 212. Arrest ®=» 63.4(15), 
71.1(5) 

Where police officers noted automobile bear- 
ing license tags registered to a different make 
automobile and requested driver, without mak- 
ing any similar request of passenger, to follow 
them to precinct house and to go inside, passen- 
ger who accompanied the driver and accidental- 
ly revealed a loaded revolver in his pocket while 
inside precinct house had not theretofore been 
under arrest but gave police officer who ob- 
served the pistol sufficient grounds for arrest so 
that the arrest made by that officer was lawful 
and accompanying search was valid and evi- 
dence of pistol was accordingly not subject to 
suppression in prosecution for carrying a deadly 
weapon. D.C.C.E. § 22-3204. Conyers v. U. S. 
(App. 1968) 237 A.2d 838. Arrest ^ 63.3, 
71.1(6); Criminal Law <$=> 394.4(13) 

Where police were seeking suspect w r ho oper- 
ated in one block area, robbing prostitutes and 
their customers, and defendant, who fitted de- 
scription of suspect, gave evasive and irreconcil- 
able answers to police questions after being 
stopped in area of robberies, whereupon he was 
arrested and search revealed a loaded pistol, 
and defendant admitted he was headed toward 
an automobile later found to contain prostitute 
and her customer, there was probable cause for 
arrest and defendant's motion to suppress evi- 
dence was properly denied. D.C.Code 1961, 
§ 22-3204. Franklin v. U. S. (App. 1964) 204 
A.2d341. Arrests 63.4(15); Criminal Law <^ 
394.6(1) 

Police, who received information that there 
had been a holdup and robbery of a motel and 
who saw defendant, who was wearing outer 
clothing fitting description of one of robbers, in 
a restaurant in vicinity in company of a known 
felon, and who observed a bulge under defen- 
dant's shirt resembling a pistol, had probable 
cause to arrest and search defendant, and pistol 
discovered in course of search was admissible 
in prosecution on charge of carrying a pistol. 
D.C.Code 1961, § 22-3204. Teresi v. U.S. (App. 
1963) 187 A.2d 492. Arrest <3=> 63.4(12), 
71.1(2.1); Criminal Law <3» 394.4(13) 

Where police officers about 1:30 a. m. ob- 
served defendant and his companion seated in 
parked automobile on dark street, and, as offi- 
cers approached automobile, defendant and his 
companion "appeared to duck down," and one 
of the officers shined his flashlight into rear of 
automobile where defendant was sitting and 
noticed a shiny object which appeared to be a 
gun falling to floor near defendant's feet, and 
that officer drew his revolver and ordered de- 
fendant and his companion out of automobile, 
and shiny object on floor of automobile was in 
fact a fully loaded pistol, and on back seat 
officers found another loaded pistol in a bag, 
there was probable cause to justify arrest of 
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defendant, and, in prosecution for carrying con- 
cealed weapons, trial court properly denied de- 
fendant's motion to suppress evidence, on 
ground that there was no probable cause for 
arrest and that search incidental thereto was 
unlawful D.C.Code 1951, § 22-3204. Em- 
burgh v. U.S. (Cr.App. 1960) 164 A.2d 342. 
Arrest @=> 63.4(16); Criminal Law &» 394.6(2) 

Probable cause to justify arrest without war- 
rant means more than a bare suspicion, and it 
exists where the facts and circumstances within 
officers' knowledge are sufficient in themselves 
to warrant a reasonable belief that an offense 
has been or is being committed. D.C.Code 
1951, §§ 22-3204, 23-306(a, b). Cormier v. U. 
S. (Cr.App. 1957) 137 A.2d 212. Arrest ©=> 
63.4(2) 

Where officers were told during nighttime, by 
a young girl, that a man fitting general descrip- 
tion had chased girl out of house with a gun, 
officers had probable cause to arrest defendant 
without warrant. D.C.Code 1951, §§ 22-3204, 
23-306(a, b). Cormier v. U. S. (Cr.App. 1957) 
137A.2d212. Arrest <£=> 63.4(12) 

Law-abiding citizens should not be subjected 
to rash or tyrannical interference by police offi- 
cers. D.C.Code 1951, § 22-3204. Dickerson v. 
U.S. (Cr.App. 1956) 120 A.2d 588. Arrest <£=> 
63.1 

A citizen is not to be arrested or searched 
unless there is reasonable or probable cause for 
believing that he has committed a crime. 
D.C.Code 1951, § 22-3204. Dickerson v, U.S. 
(Cr.App. 1956) 120A.2d588. Arrest <3» 63.4(1); 
Searches And Seizures <§=» 40.1 

In determining whether police officer had 
probable cause for arrest and search of person, 
the court deals with probabilities, not ultimately 
demonstrable facts, nor with merely technical 
conceptions. D.C.Code 1951, § 22-3204. Dick- 
erson v. U.S. (Cr.App. 1956) 120 A.2d 588. 
Arrest <£=> 63.4(2); Searches And Seizures <£=> 
40.1 

In determining whether police officer had 
probable cause for arrest and search of person, 
which revealed concealed pistol, question was 
not whether person was proved guilty beyond 
reasonable doubt, but whether as practical mat- 
ter, man of ordinary and reasonable caution 
would have reason to believe that person was 
carrying a gun. D.C.Code 1951, § 22-3204. 
Dickerson v. U.S. (Cr.App. 1956) 120 A.2d 588. 
Arrest <£=> 63.4(5), 71.1(2.1) 

Where officer observed person on street at 
5:19 a. m., and when asked what he was doing 
on street at such hour, person answered eva- 
sively, and when turning to leave, officer's el- 
bow bumped solid object on person's stomach, 
officer had probable cause for arrest and search 
which revealed concealed loaded pistol. 
D.C.Code 1951, § 22-3204. Dickerson v. U.S. 
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(Cr.App. 1956) 120 A.2d 588. 
63.4(13), 71.1(2.1) 



25. Searches and seizures 

Where defendant, after patdown at scene of 
arrest for driving without proper permit result- 
ed in discovery of five bullets, indicated, in 
response to question regarding presence of a 
gun, that gun was under front seat of car, sei- 
zure of gun was proper. D.C.C.E. § 22-3204. 
U. S. v. Wheeler, C.A.D.C.1972, 459 F.2d 1228, 
148 U.S.App.D.C. 204. Searches And Seizures 
<3=> 172 

Where two police officers had been provided 
information by a reliable informant, indicating 
possible illegal narcotics activity and, after ob- 
serving defendant and another emerge from 
building as predicted, officers had right to stop 
the occupants of the taxicab long enough to ask 
to talk to them and to investigate, seizure of the 
pistol, which defendant held in plain view of the 
officers, was proper and, once defendant was 
lawfully under arrest, the seizure of the car- 
tridges, in reasonable search of the vehicle inci- 
dent to sueh arrest, was clearly appropriate. 
D.C.C.E. §§ 22-502, 22-3204; U.S.C.A.Const. 
Amend. 4. U. S. v. James, C.A.D.C.1971 , 452 
F.2d 1375, 147 U.S.App.D.C. 43. Arrest &» 
71.1(5); Drugs And Narcotics <£=> 183(5); 
Searches And Seizures <S=» 69 

Where officers, shortly after midnight and in 
area where many policemen had been shot, 
observed defendant driving vehicle bearing Vir- 
ginia rental tags, followed him three or four 
minutes during which he made five turns and 
when officers called defendant back, after de- 
fendant ran from vehicle which he parked with 
lights on and rear protruding five to seven feet 
into street, officers observed bulge under his 
sweater, officers' conduct in searching defen- 
dant was reasonable and gun found was admis- 
sible. D.C.C.E. § 22-3204; U.S.C.A.Const. 
Amend. 4. U. S. v. Marshall, C.A.D.C.1970, 440 
F.2d 195, 142 U.S.App.D.C. 167, certiorari de- 
nied 91 S.Ct. 153, 400 U.S. 909, 27 L.Ed.2d 
148. Criminal Law ©=> 394.4(13); Searches 
And Seizures <§=» 67.1 

Where automobile stopped by police 45 min- 
utes after offense was reliably identified as one 
used by suspect to leave scene of offense and 
search of defendant operator and his compan- 
ion failed to produce any weapon, police had 
ample grounds for concluding that weapon used 
in assault was likely secreted in automobile, 
authorizing a warrantless search of automobile 
at scene of arrest, since only way in which a 
warrant could have been obtained would have 
been by temporarily seizing automobile and im- 
mobilizing it. U.S.C.A.Const. Amend. 4; 
D.C.C.E. §§ 22-502, 22-3204. U. S. v. Free, 
C.A.D.C.1970, 437 F.2d 631, 141 U.S.App.D.C. 
198. Arrests 71.1(7) 
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Note 25 

Arrest €=» Test for whether exigent circumstances exist- 

ed justifying officers breaking into residence 
only five seconds after they knocked and an- 
nounced their authority and purpose is how 
reasonable and experienced officer would re- 
spond under same circumstances. D.C.Code 
1981, §§ 22-2901, 22-3202, 22-3204(b), 
23-524, 23-524(a), 33-565(g); U.S.C.A. Const. 
Amend. 4; 18 U.S.C.A. § 3109. Culp v. U.S., 
1993, 624 A.2d 460. Searches And Seizures <3=> 
143.1 

Exigency existed justifying police officers 
breaking into residence using battering ram 
only five seconds after they knocked and an- 
nounced that they were police officers executing 
search warrant, where police officers arrived at 
residence knowing that defendant w r as suspect- 
ed of committing as many as 12 robberies using 
Uzi-type weapon, that defendant had used 
weapon to take human shield to insure safe 
escape after committing latest robbery, that Uzi 
had been seen on premises within past 24 
hours, and officers' knock and announcement of 
their authority and purpose was met with si- 
lence even though they had seen lights and 
heard voices inside home. D.C.Code 1981, 
§§ 22-2901, 22-3202, 22-3204(b), 23-524, 
23-524(a), 33-565(g); U.S.C.A. Const.Amend. 4; 
18 U.S.C.A. § 3109. Culp v. U.S., 1993, 624 
A. 2d 460. Searches And Seizures <£=> 143.1 

Information provided by defendant's sister 
that defendant had gun in her bedroom did not 
give police officers probable cause to believe 
that defendant had committed any crime, in 
that mere possession of gun in dwelling place is 
not crime. D.C. Code 1981, § 22-3204; 
U.S.C.A. Const.Amend. 4. Washington v. U.S., 
1991, 585 A.2d 167. Searches And Seizures ©=> 
40.1 

Information provided by defendant's sister 
that defendant had gun in apartment did not 
indicate imminent emergency or exigent cir- 
cumstances permitting warrantless entry or 
search of defendant's bedroom; officers found 
defendant's sister in living room by herself, 
found defendant on bed with no gun, and could 
have established probable cause by asking de- 
fendant's sister about size and nature of weap- 
on, registration, and defendant's use of it. 
D.C.Code 1981, § 22-3204; U.S.C.A. Const. 
Amend. 4. Washington v. U.S., 1991, 585 A.2d 
167. Searches And Seizures <§» 42.1 

Police officer's testimony established that at 
time defendants were seized officers had proba- 
ble cause to believe defendants had committed 
traffic violations, and thus subsequent search of 
vehicle for weapons was justified. D.C.Code 
1981, §§6-2311, 6-2361, 22-3204; U.S.C.A. 
Const.Amend. 4. Logan v. U.S., 1985, 489 A.2d 
485. Automobiles @=» 349.5(10) 

Factors to be considered in determining 
whether exigent circumstances evince a need 
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Mote 25 

that could not brook the delay incident to ob- 
taining a warrant include whether a grave of- 
fense is involved, particularly a crime of vio- 
lence, whether suspect is reasonably believed to 
be armed, whether there is a clear showing of 
probable cause, whether there is a strong rea- 
son to believe that suspect is in dwelling, wheth- 
er escape is likely if not swiftly apprehended, 
whether there is a peaceful entry as opposed to 
a breaking, and whether entrv is at day or night. 
D.C.Code 1973, § 22-3204. " Gaulmon v. U.S., 
1983, 465 A.2d 847. Searches And Seizures <£= 
42.1 

Not all the indicia of exigency need be present 
to justify a warrantless search. D.C.Code 1973, 
§ 22-3204. Gaulmon v. U.S., 1983, 465 A.2d 
847. Searches And Seizures <3= 42.1 

Where defendant's possession of gun on day 
he was arrested was not a material element of 
charge of carrying a pistol without a license on 
a prior date in connection with a felony-murder, 
defendant could not invoke automatic standing 
doctrine that he need not make showing, other- 
wise required, of an interest in premises 
searched or property seized in order to chal- 
lenge constitutionality of search and seizure. 
U.S.C.A. Const Amend. 4; D.C.Code 1973, 
§ 22-3204. Austin v. U. S., 1981, 433 A.2d 
1081. Searches And Seizures <^ 164 

In prosecution for carrying pistol without li- 
cense, evidence supported finding that, the pistol 
had been in plain view on floor of car driven by 
defendant. D.C.C.E. §§ 17-305, 22-3204. Lit- 
tle v. U. S., 1978, 393 A. 2d 94. Searches And 
Seizures &=> 195.1 

Defendant's presence at scene of observed 
crime constituted sufficient basis for making 
further inquiry, and in view of police officer's 
testimony concerning conditions at that time 
and place, officer could fairly conclude from 
defendant's nervous manner and attempt to 
shield newspaper from view that weapon was 
enclosed therein, and whether officer then 
squeezed newspaper while it was in defendant's 
hands or took paper from him, intrusion was 
limited to examination of "very object of haz- 
ardous concern" and as such was reasonable 
under Fourth Amendment. U.S.C.A. Const. 
Amend. 4; D.C.C.E. § 22-3204. Crowder v. U. 
S., 1977, 379 A.2d 1183. Searches And Sei- 
zures ©^ 67.1 

Where officer was lawfully arresting car's oc- 
cupants when he saw gun in plain view on 
empty seat, he was justified in seizing gun and 
occupant was not entitled to have it suppressed, 
in prosecution for carrying pistol without li- 
cense receiving stolen government property and 
altering identification marks on weapon. 
D.C.C.E. §§ 22-2207, 22-3204, 22-3212; 
U.S.C.A.Const. Amend. 4. Crawford v. U. S., 
1977, 369 A.2d 595. Criminal Law ©= 
394.4(12); Searches And Seizures <£=> 69 
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Where police received telephone tip from un- 
known informant indicating that grey bearded 
man wearing blue denim pants was standing in 
certain phone booth and had illegal pistol on his 
person, police arrived minutes later and found 
defendant in phone booth with grey beard and 
mustache and wearing blue denim pants, and 
defendant appeared to conceal something as 
police approached, reliability of informant's in- 
formation was established, and thus police had 
reason to fear that defendant was carrying fire- 
arm on his person and were entitled for their 
own protection to conduct limited search of 
defendant for weapons. D.C.C.E. § 22-3204. 
Lawson v. U. S., 1976, 360 A. 2d 38. Searches 
And Seizures ©» 70 

Where demand for defendant's license and 
registration was made in legitimate investiga- 
tion of speeding offense which police officers 
had earlier witnessed, pistol, butt end of which 
was protruding from paper bag resting between 
car seat and open door and which was in plain 
view during police officer's investigation, was 
subject to seizure and could properly be intro- 
duced into evidence. D.C.C.E. § 22-3204. 
Hemsley v. U. S., 1976, 353 A.2d 14. Automo- 
biles <3=> 349.5(8); Criminal Law <£= 394.4(12) 

Where defendant, who had been stopped 
while operating his motor vehicle, had been 
placed under valid arrest, defendant's passenger 
was not in possession of a valid permit and 
police officers, being aware that recent crowd 
violence had resulted in injury to policeman, 
placed defendant and his passenger in one of 
the squad cars to transport them to nearby 
police station, one of the arresting officers right- 
fully entered defendant's automobile, which was 
blocking traffic, and, thus, pistol which such 
officer observed in plain view as he glanced at 
an area near clutch and brake pedal was prop- 
erly seized, even if the passenger had been 
illegally arrested. D.C.C.E. § 22-3204. Jones 
v. U. S., 1974, 330 A.2d 248. Arrest ®=> 71.1(5); 
Searches And Seizures ©» 69 

Evidence that six-month-old warrant which 
was used to arrest defendant, whose automobile 
was found to contain a pistol for which defen- 
dant did not have a license, was based on the 
complaint of a citizen, was valid on its face, and 
was served by an officer who was authorized to 
serve it and who exercised proper diligence in 
verifying its legality sustained finding that arrest 
of defendant was not a mere sham to search 
defendant's automobile. D.C.C.E. §§ 22-3204, 
23-563(b); D.C.C.E. SCR, Criminal Rule 4(c)(l, 
2). Rippy v. U. S., 1974, 322 A.2d 276. Crimi- 
nal Law &=> 394.6(4) 

Where first officer, believing that defendant 
was a major narcotics violator, stopped his 
cruiser and confronted defendant, who satisfied 
officer that defendant was not wanted on bench 
warrant, and where second officer saw defen- 
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dant reaching several times to put his hand on 
his back pocket, belief of second officer that 
defendant might have been armed and danger- 
ous was reasonable, so as to justify search 
which revealed pistol, in view of fact that sec- 
ond officer had not been able to hear conversa- 
tion between first officer and defendant and did 
not speak to first officer before second officer 
reached into defendant's pocket and discovered 
pistol. D.C.C.E. § 22-3204. Lyons v. U. S., 
1974, 315 A.2d 561. Arrest 0» 71.1(1) 

Police officers, after properly stopping car 
and frisking passenger, who was found to be 
carrying a loaded pistol, had probable cause to 
infer that some joint criminal enterprise was 
planned and to make a warrantless search of 
the car, resulting in the discovery of another 
revolver under driver's seat. D.C.C.E. 
§ 22-3204. Jeffreys v. U. S., 1973, 312 A.2d 
308. Searches And Seizures <£=> 69 

Discrepancy between name on license and 
registration, defendant's failure to know who 
owned vehicle, defendant's inherently incredible 
explanation of how he came to be driving vehi- 
cle, defendant's "furtive movement" on being 
honked at by officers after he had seen them 
following him, and mutilated inspection sticker 
on vehicle constituted probable cause for a rea- 
sonably prudent officer to arrest defendant for 
unauthorized use of a vehicle, and subsequent 
search of vehicle and defendant's person, with 
consequent discovery of a pistol, was lawful. 
D.C.C.E. § 22-3204. Williams v. U. S., 1973, 
304 A.2d 287. Automobiles @=» 349.5(10) 

Although defendant was seated in a car 
parked in an alley in a high crime area at 
approximately 3:30 A.M., and although it ap- 
peared that defendant, upon investigation by 
officers, began to get nervous and fumbled with 
something in area of his seat, it was not reason- 
able for officers to-open car door, and search of 
car did not come within plain view or within 
any of other exceptions to warrant requirement, 
where there was no police report accusing de- 
fendant of having a gun, and there was no 
reason to believe that a crime other than a 
parking offense had been committed. D.C.C.E. 
§ 22-3204. Tyler v. U. S., 1973, 302 A.2d 748. 
Searches And Seizures <S=> 60.1 

Where police officer was trying to ascertain 
the name of owner of an automobile he had 
ample reason to believe was stolen when officer 
in advertently came upon pistol in glove com- 
partment at police station parking lot where 
defendant and vehicle had been taken following 
arrest, the warrantless search and the seizure of 
the pistol, which served as basis for subsequent 
prosecution of carrying pistol without a license 
and possessing an unregistered firearm and un- 
lawfully possessing ammunition, was not unrea- 
sonable. D.C.C.E. § 22-3204; U.S.C.A.Const. 



§ 22-4504 

Note 25 

Amend. 4. Patterson v. U. S., 1973, 301 A.2d 
67. Searches And Seizures ^ 68 

Where police saw defendant pull to the curb 
in rented automobile, get out and begin walking 
down street, where one officer recognized de- 
fendant and also remembered that, about two 
weeks earlier, at a roll call, he had heard an 
announcement that there was a warrant for 
defendant's arrest for unauthorized use of a 
motor vehicle, where the officers drove up to 
defendant and questioned him about the vehi- 
cle, where defendant suggested that they drive 
him back to his automobile and he would show 
them the rental contract, and where the officers, 
as defendant was about to enter the patrol car, 
frisked him and discovered he was carrying a 
pistol without a license, the frisk could not, in 
view of the government's failure to establish the 
existence of a validly issued arrest warrant, be 
justified as incidental to a lawful arrest. 
D.C.C.E. §§ 22-2204, 22-3204. Gilchrist v. U. 
S., 1973, 300 A.2d 453. Arrest <3=> 7 1 . 1 (7) 

Where officer, in investigating gunshot, ap- 
proached parked automobile and asked driver, 
who had been pointed out by other persons, to 
step from the vehicle, officer possessed right 
under the circumstances to be in position to 
have view of pistol lying on front seat, and 
seizure of the pistol, which was within plain 
view of officer, was proper and was not objec- 
tionable as product of a search, illegal or other- 
wise. D.C.C.E. § 22-3204. Ragland v. U. S., 
1973, 299 A.2d 141. Searches And Seizures <&=> 
69 

Action of one officer in reaching under front 
seat of defendant's automobile constituted an 
illegal search and pistol found under seat was 
inadmissible, in prosecution for carrying a pis- 
tol without a license, where, at time officer 
reached under seat, defendant had already been 
arrested for driving automobile with altered 
tags and having an altered registration and had 
been removed from his automobile and placed 
in police vehicle and officers had the altered 
tags and registration in their possession, no 
action of defendant indicated attempt to conceal 
contraband in automobile and officers had no 
reason to believe that automobile contained 
weapons or other contraband. D.C.C.E. 
§ 22-3204. Dickerson v. U. S., 1972, 296 A.2d 
708. Automobiles <£=> 349.5(10); Criminal Law 
<&* 394.4(12) 

Where police officers had probable cause to 
arrest when they stopped defendant some 26 
minutes following robbery and within three 
blocks of scene, it was immaterial whether 
search of paper bag defendant was carrying, 
which search revealed two fully loaded pistols, 
occurred prior to or following arrest; probable 
cause to arrest for robbery gave reasonable 
cause to search. D.C.C.E. § 22-3204. Atkinson 
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v. U. S., 1972, 295 A.2d 899. Arrest <&* 
71.1(2.1), 71.1(8) 

Officer who received radio report that man of 
a specific description had a gun and was seated 
in a specific booth in a restaurant and who 
entered restaurant and saw defendant who 
matched description given in radio report acted 
reasonably in putting his gun to defendant's side 
and seizing gun from under defendant's coat. 
D.C.C.E. § 22-3204. Murphy v. U. S., 1972, 
293 A. 2d 849. Searches And Seizures <S=> 67.1 

Defendant, who removed revolver from his 
coat pocket and tossed it into street before pur- 
suing policeman caught up to him, lacked 
standing to make motion to suppress the weap- 
on as evidence. D.C.C.E. § 22-3204. Smith v. 
U. S., 1972, 292 A.2d 150. Criminal Law ©=> 
394.5(2) 

Actions of officers in stopping rented vehicle 
in order to determine if defendant had proper 
license and rental agreement was reasonable, 
and seizure of pistol which was in plain view of 
officer who was looking at interior of car with 
flashlight while other officer was engaged in 
conversation with defendant did not violate the 
Fourth Amendment. D.C.C.E. §§ 22-3204, 
40-1 04(a); U.S.C.A.Const. Amend. 4. Palmore 
v. U. S., 1972, 290 A. 2d 573, jurisdiction post- 
poned 93 S.Ct. 66, 409 U.S. 840, 34 L.Ed.2d 79, 
affirmed 93 S.Ct. 1670, 411 U.S. 389, 36 
L.Ed.2d 342. Automobiles <^> 349.5(10); 
Searches And Seizures <3=> 69 

Where pertinent municipal regulation autho- 
rized police to move an illegally parked automo- 
bile, conduct of officer, who observed defendant 
parked in bus zone and who arrested defendant 
for failure to have driver's permit in his posses- 
sion, in opening door of defendant's automobile 
after defendant had been placed in police car 
and in seizing pistol which was in plain view on 
floor of automobile was proper and pistol was 
admissible in prosecution for carrying pistol 
without a license. D.C.C.E. §§' 22-3204, 
40-301 (c). Banks v. U. S., 1972, 287 A.2d 85. 
Automobiles <^> 349.5(10); Criminal Law <£=> 
394.4(12) 

Findings in support of order granting pre-trial 
motion to suppress pistol seized from beneath 
seat of defendant's automobile near scene of his 
arrest for disorderly conduct were insufficient 
where there were no findings upon which Court 
of Appeals could base judgment as to whether 
pistol was product of search and seizure inci- 
dent to lawful arrest, whether, if so, seizure was 
so far beyond the area within defendant's imme- 
diate control as to be constitutionally impermis- 
sible, and whether, if pistol was not product of 
search and seizure in Fourth Amendment sense 
(officer testified that he reached under seat in 
search of seat adjustment lever with intent of 
driving automobile to precinct station) the in- 
trusion into the automobile was reasonable and 
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warranted under the circumstances. D.C.C.E. 
§§ 22-1 107, 22-3204; U.S.C.A.Const. Amend. 4. 
U.S. v. Jones, 1971, 275 A.2d 541. Criminal 
Law ©=» 394.6(5) 

Officer had probable cause to go into pocket 
of armed robbery suspect's jacket and seize 
pistol in pocket, where suspect was voluntarily 
returning to scene of crime with police officer 
and officer picked up suspect's jacket which 
was about to be left on fence and felt something 
heavy and sensed that it might be a pistol. 
D.C.C.E. § 22-3204. Shepard v. U.S., 1971, 
274 A.2d 413. Searches And Seizures ©=> 67.1 

Officer who found 9 rounds of .22-caliber 
bullets on defendant's person when he was 
searched prior to incarceration after being 
stopped for traffic offenses and charged with 
disorderly conduct had probable cause to make 
warrantless search of automobile which defen- 
dant had been driving and which was owned by 
another person who had the right to drive the 
automobile away at any time, and to seize pistol 
which was seen protruding from under the au- 
tomobile seat. D.C.C.E. § 22-3204. Hurley v. 
U. S., 1971, 273 A.2d 840. Automobiles <^> 
349.5(10) 

Officer, who was told by taxicab driver who 
pointed toward three men walking on street that 
driver had seen person up the street tuck gun 
under his belt, had probable cause to stop and 
search the only three men who were present on 
street even though taxicab driver did not say 
which of the men he had seen with gun and gun 
found on person of defendant in such search 
was admissible. D.C.C.E. §§ 22-3204, 23-306. 
Gaskins v. U. S. (App. 1970) 262 A.2d 810. 
Criminal Law <^> 394.4(13); Searches And Sei- 
zures ©=> 41 

Refusing to suppress evidence relating to 
weapon seized from defendant charged with 
carrying dangerous weapon on ground that it 
was obtained as result of unlawful search and 
seizure was not error, where evidence sup- 
ported finding that defendant was not arrested 
until officer observed gun in defendant's hand. 
D.C.Code 1961, § 22-3204. Contee v. U. S. 
(App. 1965) 212 A.2d 342. Criminal Law &* 
394.6(2) 

Officer who was investigating speeding viola- 
tion had probable cause to arrest operator of 
vehicle; he did not act unreasonably in opening 
door of vehicle once found and he was not 
required to disregard weapons which he saw 
when he opened vehicle's door, and motion to 
suppress evidence relating to blackjack and gun 
was properly denied. D.C.Code 1961, 
§§ 22-3204, 22-32 14(a). Mosley v. U. S. (App. 
1965) 209 A.2d 796. Automobiles <^> 349.5(10); 
Criminal Law @=» 394.6(1) 

Removal of unlicensed pistol from floor of 
parked automobile did not constitute an unrea- 
sonable search and seizure where officer, who 
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discovered pistol lying in plain view on automo- 
bile floor, was making an investigation at scene 
of reported burglary and after noticing defen- 
dant's keys in ignition in violation of law had 
opened automobile door to remove keys. 
D.C.Code 1951, § 22-3204. Campbell v. U.S. 
(Cr.App. 1961) 174 A.2d 87. Searches And Sei- 
zures G^> 69 

Impounding of automobile, which motorist 
had parked in front of police station after being 
ordered to follow police officers to police pre- 
cinct, was not authorized under regulation per- 
mitting impounding of unattended vehicles 
found parked in violation of traffic regulation, 
and pistol discovered in search of automobile 
was not admissible. D.C.Code 1951, § 22-3204. 
Williams v. U.S. (Cr.App. 1961) 170 A.2d 233. 
Automobiles 0» 349.5(12); Criminal Law <£==> 
394.4(12) 

Where officers had probable cause to arrest 
defendant without warrant, ensuing search was 
legal and unregistered guns discovered thereby 
were admissible in evidence. D.C.Code 1951, 
§§ 22-3204, 23-306(a, b). Cormier v. U. S. 
(Cr.App. 1957) 137A.2d212. Arrest <^> 71.1(5); 
Criminal Law <©=> 394.4(9) 

26. District and prosecuting attorney powers 
and duties 

The United States Attorney has responsible 
role in implementing possibility that crimes of 
violence may be deterred by visiting severe pun- 
ishment upon convicted felon later found carry- 
ing deadly weapon. D.C.Code 1961, § 22-3204. 
Epperson v. U. S., C.A.D.C.1967, 371 F.2d 956, 
125 U.S.App.D.C. 303. District And Prosecut- 
ing Attorneys <3=» 8 

In view of 1972 letter from corporation coun- 
sel granting standing permission for United 
States attorney to prosecute violations of police 
regulations prohibiting possession of unregis- 
tered firearms and possession of ammunition 
therefor if such charges accompany a charge of 
violating statute prohibiting the carrying of a 
pistol without a license, the corporation counsel 
is not required in each case to give formal 
consent on the record for the United States 
attorney to prosecute on the regulatory charges. 
D.C.C.E. §§ 22-3204, 23-101(d). Copening v. 
U. S., 1976, 353 A.2d 305. District And Prose- 
cuting Attorneys <^ 8 

Prosecutor had authority to charge defendant, 
a felon who possessed an unlicensed pistol 
while not in his dwelling or on his land, under 
felony-repeater provisions rather than under 
misdemeanor statute and by doing so did not 
deny right to equal protection. D.C.C.E. 
§§ 22-3203(2), 22-3204; U.S.C.A.Const. Amend. 
5. Palmore v. U. S., 1972, 290 A.2d 573, juris- 
diction postponed 93 S.Ct. 66, 409 U.S. 840, 34 
L.Ed.2d 79, affirmed 93 S.Ct 1670, 411 U.S. 
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389, 36 L.Ed. 2d 342. Constitutional Law <2=> 
250.3(1) 

27. Jurisdiction 

In view of statutes proscribing the carrying of 
a dangerous weapon and possession of prohibit- 
ed weapon, prosecution had no authority to 
charge defendant as a "general" repeat offender 
for carrying a dangerous weapon and possess- 
ing a prohibited weapon, and as defendant re- 
ceived no proper and timely notice that he was 
subject to as much as ten years' imprisonment 
under the statutes specifically covering the of- 
fenses, defendant in effect was merely tried as a 
first offender on a misdemeanor and the District 
of Columbia Court of General Sessions did not 
lack jurisdiction on theory that defendant faced 
possibility of being sentenced to up to ten years 
in prison. D.C.C.E. §§ 11-963(a) (1), 22-104, 
22-3204, 22-3214. Martin v. U. S., 1971, 283 
A.2d 448. Criminal Law ©^ 94 

Jurisdiction of court of general sessions ex- 
tended to prosecution for carrying a dangerous 
weapon, possessing a prohibited weapon and 
driving a motor vehicle without an operator's 
license, notwithstanding contention that trial 
court had jurisdiction only over offenses punish- 
able by fine or imprisonment and that the of- 
fenses charged carried penalties of a fine, im- 
prisonment, or both. D.C.C.E. §§ 22-3204, 
22-32 14(a), 40-301(d). Martin v. U. S., 1971, 
283A.2d448. Criminal Law @=> 94 

While statute provided for imprisonment for 
not more than 10 years on second conviction of 
carrying a dangerous weapon, where there was 
no proof that defendant had ever been convicted 
previously under such statute the felony penalty 
could not be invoked, so that charge that defen- 
dant was in unlawful possession of pistol after 
he had been previously convicted for carrying a 
dangerous weapon was within jurisdiction of 
District of Columbia Court of General Sessions, 
which could not impose fine of more than 
$1,000 or a sentence of longer than one year. 
D.C.Code 1961, §§ 22-3201 to 22-3216, 
22-3203(4), 22-3204. Burrell v. U. S. (App. 
1966) 223 A.2d 377. Criminal Law <£=» 94 

28. Juvenile adjudications 

Twenty-year-old defendant, who had been 
convicted of first-degree felony-murder, as well 
as attempted robbery while armed and carrying 
a dangerous weapon, in violation of District of 
Columbia law, was ineligible to receive an inde- 
terminate adult sentence pursuant to statute 
governing fixing of eligibility for parole at time 
of sentencing, as recommended in report pre- 
pared in accordance with Federal Youth Cor- 
rections Act. D.C.C.E. §§ 22-2401, 22-2404, 
22-3202, 22-3204; Fed.Rules Crim.Proc. rule 
35, 18 U.S.C.A.; 18 U.S.C.A. §§ 4208(a)(2), 
5010(e). U. S. v. Tillman, 1974, 374 F.Supp. 
215. Infants «=» 69(1) 
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Trial court met requirements of Youth Reha- 
bilitation Act by weighing and rejecting option 
of sentencing defendant under Act, for volun- 
tary manslaughter, assault, and weapon convic- 
tions. D.C.Code 1981, §§ 22-502, 22-2405, 
22-3202, 22-3204, 24-801 et seq. Edwards v. 
U.S., 1998, 721 A. 2d 938. Infants ®=> 69(5) 

Adjudication of delinquency was warranted 
with respect to juvenile found carrying a pistol 
without a license. D.C.C.E. § 22-3204. In re 
E. F. B., 1974, 320 A.2d 95. Infants <£=> 153 

District of Columbia had right to appeal order 
of Family Division of Superior Court, entered at 
prehearing stage of juvenile delinquency pro- 
ceeding, suppressing as evidence unregistered 
pistol and suppressing certain statements made 
by subject child prior to his arrest. D.C.C.E. 
§§ 16-2301, 16-2318, 22-3204, 23-104(a)(l); 
D.C.C.E. SCR, Juvenile Rules 11, 31(c). Dis- 
trict of Columbia v. M. E. H., 1973, 312 A.2d 
561. Infants <&=> 242 

Trial judge's statement that it was almost in- 
conceivable that youth, who had been convicted 
of two counts of assault with a dangerous weap- 
on and one count of carrying a dangerous 
weapon, could be handled under Federal Youth 
Corrections Act in view of his prior convictions 
of armed robbery and assault with dangerous 
weapon, his extensive juvenile record and fact 
that he had repeatedly absconded from juvenile 
correctional facilities constituted a sufficient af- 
firmative on-the-record finding that youth 
would not benefit from treatment under the Act 
and trial judge's refusal to sentence youth under 
the Act was within his discretion. D.C.C.E. 
§§ 22-502, 22-3204; 18 U.S.C.A. §§ 5005 et 
seq., 5006(e), 5010(b, d, e), 5025. Paul v. U. S., 
1 973, 301 A.2d 226. Infants &* 69(6) 

Defendant convicted of carrying a pistol with- 
out a license, in violation of District of Colum- 
bia Code, was not eligible for sentencing under 
Young Adult Offenders Act. D.C.C.E. 
§ 22-3204; 18 U.S.C.A. §§ 4209, 5005 et seq.; 
Act of Aug. 25, 1958, 72 Stat. 847. Atkinson v. 
U. S„ 1972, 295 A.2d 899. Infants <£=> 69(4) 

29. Civil actions 

Complaint which was brought by victim of 
shooting committed by officer of District of Co- 
lumbia police department and which sought to 
hold police chief liable for negligence in hiring 
the officer and in failing to train and supervise 
him adequately and to hold the District of Co- 
lumbia liable for negligence on the same 
grounds and vicariously liable for negligence of 
the police chief stated a cause of action against 
the District of Columbia and police chief on 
common-law grounds, notwithstanding fact that 
the officer was out of uniform at time of the 
alleged assault on plaintiff. D.C.C.E. 
§ 22-3204. Marusa v. District of Columbia, 
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C.A.D.C.1973, 484 F.2d 828, 157 U.S.App.D.C. 
348. District Of Columbia <£=> 36 

Public Vehicle Branch of District of Columbia 
Department of Transportation and Hackers' Li- 
cense Appeal Board did not abuse their discre- 
tion in refusing to renew license to drive taxicab 
on the ground that he lacked good moral char- 
acter in that he was on probation after second 
conviction of carrying pistol without license at 
time he filed his application. D.C.Code 1981, 
§§ 22-3204, 47-2829(e). Yirenkyi v. District of 
Columbia Hackers' License Appeal Bd., 1987, 
520 A.2d 328. Automobiles e=> 138 

Fact that taxicab driver possessed guns with- 
out license with no wrongful intent did not 
mean that Public Vehicle Branch of District of 
Columbia Department of Transportation and 
Hackers' License Appeal Board abused their 
discretion in refusing to renew license to drive a 
taxicab on the ground that driver lacked good 
moral character in that he was on probation 
after second conviction of carrying pistol with- 
out license at time he filed his application; 
proof of intent to use gun for unlawful purpose 
was not element of crime of carrying a weapon 
without a license. D.C.Code 1981, §§ 22-3204, 
47-2829(e). Yirenkyi v. District of Columbia 
Hackers' License Appeal Bd., 1987, 520 A. 2d 
328. Automobiles ©=> 138 

It was not an abuse of discretion for Public 
Vehicle Branch of District of Columbia Depart- 
ment of Transportation and Hackers' License 
Appeal Board to refuse to renew license to drive 
taxicab on ground that driver lacked good mor- 
al character in that he was on probation after 
second conviction of carrying pistol without li- 
cense at time he filed application, although driv- 
er contended that when he purchased first pistol 
he "overlooked" and "misinterpreted" registra- 
tion papers, mistakenly believing that gun sales- 
man had registered pistol and that when he 
purchased second gun, he thought he fell under 
"place of business" exception. D.C.Code 1981, 
§§ 22-3204, 47-2829(e). Yirenkyi v. District of 
Columbia Hackers' License Appeal Bd., 1987, 
520 A.2d 328. Automobiles <£=> 138 

30. Constitutional rights of defendant 

Government's failure to perform fingerprint 
analysis on pistol found in paper bag on passen- 
ger's side of transmission hump of defendant's 
automobile and within reach of driver could not 
be found to have denied defendant due process 
by keeping from defendant, who police officers 
said was alone in vehicle at time of arrest but 
who asserted that a passenger had alighted on 
approach of police, evidence materia] to guilt 
where defendant never sought to introduce fin- 
gerprint matter at trial and did not seek to have 
Government perform a fingerprint analysis or 
attempt to obtain such analvsis himself. 
D.C.C.E. § 22-3204. U. S. v. Henson, C.A.D.C. 
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1973, 486 F.2d 1292, 159 U.'S.App.D.C. 32. 
Constitutional Law <£=> 268(5) 

In prosecution for second degree murder, at- 
tempted robbery, assault with intent to kill- 
while armed, carrying of pistol without a li- 
cense, assault with intent to kill while armed, 
and obstruction of justice, defendant was not 
denied a fair trial when court admitted evidence 
concerning threats he had uttered to witnesses 
but failed to instruct jurors that their consider- 
ation of such threats was to be limited only to 
its showing of defendant's consciousness of 
guilt. D.C.Code 1981, §§ 22-501, 22-703, 
22-2902, 22-3202, 22-3204. Smith v. U.S., 
1983, 470 A. 2d 315, certiorari denied 105 S.Ct. 
1201, 469 U.S. 1218, 84 L.Ed.2d 344. Criminal 
Law @=> 673(2) 

In proceeding in which defendant was con- 
victed of second-degree murder while armed 
and of carrying pistol without license, Govern- 
ment, which had furnished defendant with a 
copy of a declarant's statement that specified 
individual other than defendant had shot victim 
and had furnished the address and telephone 
number of declarant, did not deny defendant 
due process by failing to remain apprised of 
whereabouts of declarant and to maintain his 
availability. D.C.C.E. §§ 22-2403 to 22-3202, 
22-3204; U.S.C.A.Const. Amends. 6, 14. Jack- 
son v. U. S., 1980, 424 A. 2d 40, certiorari de- 
nied 102 S.Ct. 979, 454 U.S. 1127, 71 L.Ed.2d 
1 16. Constitutional Law <^> 268(5) 

Right of defendant to a fair trial, his Sixth 
Amendment right to counsel, and the use of 
compulsory process for witnesses, did not re- 
quire finding that Government's failure to ex- 
tend immunity to defendant's uncle, who al- 
legedly owned pistol found in possession of 
defendant, who was convicted of carrying a 
pistol without a license and of unlawful pos- 
session of marihuana, amounted to a depriva- 
tion of due process of law. D.C.C.E. 
§§ 22-3204, 33-402; U.S.C.A.Const. Amend. 6. 
Terrell v. U. S., 1972, 294 A.2d 860, certiorari 
denied 93 S.Ct. 1398, 410 U.S. 938, 35 
L.Ed. 2d 603. Constitutional Law e=> 268(1) 

3 1 , Right to trial by jury 

Where indictment charged defendant with 
carrying a pistol without a license after having 
been convicted of a felony, and, on motion of 
defendant's counsel, reference to felony convic- 
tion was stricken, defendant was not entitled to 
a jury trial with respect to question of felony 
conviction. D.C.Code 1951, §§ 22-3204, 
22-3215. Jackson v. U.S., C.A.D.C.1955, 221 
F.2d 883, 95 U.S.App.D.C. 328. Jury <£=> 24 

Defendant was entitled to jury trial in trial for 
offense of carrying a pistol without a license, 
possession of unregistered firearm and posses- 
sion of ammunition without valid registration, 
where maximum potential sentence of impris- 
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onment for each offense was one year. 
D.C.Code 1981, §§ 6-2376, 16-705(a), 22-3204, 
22-3215; Criminal Rule 23(a). Jackson v. U.S., 
1985, 498 A.2d 185. Jury <S=> 21.1 

Since, on charge of carrying a pistol without 
a license, the potential maximum imprisonment 
exceeded 90 davs, defendant was entitled to a 
trial by jury/ D.C.C.E. §§ 16-705(b)(1), 
22-3204, 22-3215. Copening v. U. S., 1976, 
353A.2d305. Jury ®=> 22(2) 

32. Speedy trial rights 

Twenty-month delay between defendant's ar- 
rest and a second trial in which he was con- 
victed of possession of dangerous weapon and 
four counts of first-degree murder was not so 
unreasonable, in absence of substantial show- 
ing of prejudice, as to require that charges be 
dismissed, in light of fact that there were no 
tactical or self-serving delays caused by Gov- 
ernment, that most of the time chargeable to 
Government lapsed due to institutional delays 
and that defendant was responsible for or ac- 
quiesced in much of the delay. D.C.C.E. 
§§ 22-2401, 22-3204. Strickland v. U. S., 
1978, 389 A.2d 1325, certiorari denied 99 S.Ct. 
1258, 440 U.S. 926, 59 L.Ed. 2d 481. Criminal 
Law C=> 577.14 

While 49-week delay in bringing defendant to 
trial on charges of possession of prohibited 
weapon and carrying a deadly weapon seemed 
excessive in view of nature of the offenses, delay 
was but one factor by which speedy trial claim 
was to be weighed. D.C.C.E. §§ 22-3204, 
22-3214, 22-32 14(a). U. S. v. Perkins, 1977, 
374 A.2d 882. Criminal Law <^> 577.15(1) 

Forty-nine-week interim between arrest and 
trial did not deny defendant a speedy trial since 
although demand for trial was timely made and 
defendant was ready for trial on all trial dates 
except during brief change of counsel, there was 
a clear lack of prejudice in that, among other- 
things, defendant was not incarcerated and 
there were no identification or alibi issues that 
could have been eroded by the delay, at least 
two months' delay was of defendant's own mak- 
ing and 20 days before dismissal of the informa- 
tion for want of a speedy trial the same trial 
judge had found no speedy trial violation. 
D.C.C.E. §§ 22-3204, 22-3214, 22-3214(a). U. 
S. v. Perkins, 1977, 374 A.2d 882. Criminal 
Law <£=> 577.15(3) 

33. Joint or separate trial of charges 

Defendant was not impermissibly prejudiced 
by refusal to sever charge, of possession of a 
firearm subsequent to a felony conviction from 
counts of armed bank robbery and carrying a 
pistol without a license or by failure to hold a 
two-stage trial notwithstanding that evidence of 
prior offense would not have been admissible in 
a separate trial for the bank robbery and carry- 
ing, offenses, where jury was not informed of 
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nature of prior offense, i.e., bank robbery, jury 
was twice instructed concerning limited eviden- 
tiary use to which stipulation of prior offense 
should be put and indictment was retyped be- 
fore being submitted or read to jury so they did 
not indicate nature of the prior felony. Fed. 
Rules Cr.Proc.Rule 14, 18 U.S.C.A.; 18 U.S.C.A. 
§ 2113(a, d); 18 U.S.C.A.App. § 1202(a)(1); 
D.C.Code 1981, §22-3204. U.S. v. Daniels, 
C.A.D.C.1985, 770 F.2d 1111, 248 U.S.App.D.C. 
198. Criminal Law ©^ 620(6) 

Prosecutions for carrying pistol without li- 
cense, in violation of District of Columbia Code, 
and failing to register same pistol, in violation 
of District regulation, could not be combined in 
one proceeding, since one was within prosecu- 
torial jurisdiction of District Counsel's office 
and under jurisdiction of court of general ses- 
sions while other was under prosecutorial au- 
thority of federal attorney and within jurisdic- 
tion of district court. D.C.C.E. § 22-3204. U. 
S. v. Wilder, C.A.D.C.1972, 463 F.2d 1263, 150 
U.S.App.D.C. 172. Criminal Law <3=3 620(1) 

No conflict existed between defenses present- 
ed by defendant and codefendant which would 
warrant severance of charges, in multi -defen- 
dant prosecution arising from stabbing death of 
victim; codefendant's theory 7 was one of self- 
defense, defendant maintained that defendant 
was acting in defense of codefendant, and there 
was testimony from several government wit- 
nesses as to activities of both defendants so that 
jury could not have been confused or misled 
simply by their joinder in single indictment. 
D.C.Code 1981, §§ 22-722(a)(3), 22-2401, 
22-3202, 22-3204(b). Sams v. U.S., 1998, 721 
A.2d 945, certiorari denied 120 S.Ct. 977, 145 
L.Ed. 2d 928. Criminal Law <$^ 620(6) 

Trial judge did not abuse his discretion in 
refusing to grant severance to defendant re- 
specting obstruction of justice charge in prose- 
cution for armed robbery, possession of firearm 
during commission of crime of violence, carry- 
ing pistol without license, and obstruction of 
justice, despite contention that defendant 
wished to testify respecting obstruction of jus- 
tice charge and not other charges, where defen- 
dant's proposed testimony would not have been 
altogether exculpatory, and judge indicated his 
readiness to place reasonable restrictions on 
any cross-examination of defendant regarding 
armed robbery, provided such could be accom- 
plished without unfairness to prosecution. 
D.C.Code 1981, §§ 22-2901, 22-3202, 22-3204, 
22-3204(a), (a)(1). Roy v. U.S., 1995, 652 A.2d 
1098. Criminal Law <&^> 620(6) 

The offenses of armed robbery and carrying a 
dangerous weapon were not sufficiently similar 
to justify joinder under rule, even though the 
same gun may have been used in both offenses, 
in that the two crimes share only a single ele- 
ment, and the armed robbery involved an al- 
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leged theft at gunpoint of a gold chain from an 
acquaintance, while the carrying of a dangerous 
weapon involved the possession of a BB gun in 
a public restroom the following dav. D.C.Code 
1981, §§ 22-2901, 22-3202, 22-3204; Criminal 
Rules 8, 8(a). Roper v. U.S., 1989, 564 A.2d 
726. Criminal Law ©=> 620(1) 

Two robbery incidents prosecuted against de- 
fendant in same trial, which were proved by 
prosecution's use of four witnesses testifying as 
to first robbery and then use of nine witnesses 
testifying as to second robbery, which were de- 
fended by claim of misidentification as to first 
robbery and denial of commission of any crime 
as to second robbery, which prosecutor argued 
as distinct offenses, which led trial court to 
instruct jury at beginning and end of trial to 
view robberies as separate and distinct inci- 
dents, involved sufficiently distinct and separate 
evidence as to each robbery, were not confused 
in mind of jury to prejudice of defendant, and, 
therefore, did not need to be severed. D.C.Code 
1981, §§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204; Criminal Rule 8(a). Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law @=> 620(6) 

Defendant's statement that defendant would 
become embarrassed and confounded by having 
to present separate defenses to robbery charges 
for two separate incidents and that defendant 
would testify as to one case but not other, but 
which did not reveal content of defendant's 
testimony, was not convincing showing that de- 
fendant had both important testimony to give 
concerning one count and strong need to re- 
frain from testifying on other robbery count 
and, therefore, did not establish prejudice to 
defendant which would justify severance of 
prosecutions. D.C.Code 1981, §§ 22-501, 
22-502, 22-2901, 22-3202, 22-3204; Criminal 
Rule 8(a). Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law <>^ 620(7) 

Charges against defendant, including two 
counts of assault with a dangerous weapon, one 
count of second-degree murder while armed, 
and two counts of carrying a pistol without a 
license, were properly joined based on the simi- 
lar character of the offenses, which arose out of 
two incidents, one occurring at about 5:30 p.m. 
and the other, an unrelated incident, at about 
1:00 a.m. the following morning, in that the 
evidence of each offense tended to negate the 
possibility that defendant had acted in self-de- 
fense, as he asserted, and tended to establish 
rather that he had pursued a deliberate course 
of action in each incident, and the evidence 
regarding the two incidents was separate and 
distinct so that it was not likely to be amalgam- 
ated in the jury's mind into a single inculpatory 
mass. D.C.Code 1981, §§ 22-502, 22-2403, 
22-3204; Criminal Rule 8. Bruce v. U.S., 
1984, 471 A.2d 1005. Criminal Law <^> 620(1) 
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In prosecution for second-degree murder, at- 
tempted robbery, assault with intent to kill 
while armed, carrying a pistol without a license, 
assault with intent to kill while armed, and 
obstruction of justice, court's refusal to sever 
charges relating to death by strangling from 
shooting charges was not abuse of discretion 
since grant of severance during trial is left to 
court's discretion and under particular circum- 
stances evidence of each crime was admissible 
in proof of others. D.C.Code 1981, §§ 22-501, 
22-703, 22-2902, 22-3202, 22-3204. Smith v. 
U.S., 1983, 470 A.2d 315, certiorari denied 105 
S.Ct. 1201, 469 U.S. 1218, 84 L.Ed.2d 344. 
Criminal Law <3=^ 620(6) 

Consolidating charge that defendant had vio- 
lated Bail Reform Act for trial with charges of 
unauthorized use of vehicle and of carrying 
pistol without license was not abuse of discre- 
tion, in light of fact that a "connection" be- 
tween the charged acts was manifested, that 
evidence of the other charges would be admissi- 
ble in a separate bail violation charge to show 
motive for flight and willfulness and that evi- 
dence of the bail violation would be admissible 
in a separate trial of the other charges to dem- 
onstrate consciousness of guilt. D.C.C.E. 
§§ 22-2204(a), 22-3204, 23-1 11(a), 23-313, 
23-1327(a, b); D.C.C.E. SCR, Criminal Rules 
8(a), 13, 14. Grant v. U. S., 1979, 402 A.2d 
405. Criminal Law <3=>. 620(1) 

Defendant, who was convicted of possession 
of dangerous weapon and four counts of first- 
degree murder, failed to establish abuse of dis- 
cretion in denial of his motion to sever counts of 
indictment involving a murder, which was only 
homicide that defendant wished to testify about, 
from counts charging him with the other mur- 
ders, in that defendant, by merely stating that 
"[I]t is very possible that the defendant will 
wish to take the stand with respect to one 
charge and not the others," had not presented 
sufficient information as to nature of testimony 
he wished to give on one count and his reasons 
for not testifying on other counts. D.C.C.E. 
§§ 22-2401, 22-3204, 23-311(a), 23-313; 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Strick- 
land v. U. S., 1978, 389 A.2d 1325, certiorari 
denied 99 S.Ct. 1258, 440 U.S. 926, 59 L.Ed.2d 
48 1 . Criminal Law ^ 620(6) 

Where robbery and felony-murder, although 
unrelated as to place, were so closely related in 
time as to almost constitute continuing transac- 
tion and evidence of robbery would have been 
admissible in separate trial for felony-murder to 
show motive, intent, absence of accident and 
common scheme or plan to rob, trial court did 
not abuse its discretion in denying severance of 
robbery and felony-murder counts. D.C.C.E. 
§§ 22-2401, 22-2901, 22-3204; D.C.C.E. SCR, 
Criminal Rule 14. Calhoun v. U. S., 1977, 369 
A.2d 605. Criminal Law <&» 620(6) 

2 



§ 22-4504 

Note 34 

Defendant, who was simultaneously tried by a 
jury on statutory charge of carrying a pistol 
without a license and by the judge on police 
regulatory charges of possessing an unregis- 
tered firearm and possessing ammunition there- 
for, was not deprived of his due process rights 
by the very nature of the concurrent adjudica- 
tion of all three charges against him, where the 
trial court was careful to exclude any reference 
to the existence of extrinsic charges and the 
jurors were properly guided as to the nature of 
their responsibilities and the evidence which 
they might consider. D.C.C.E. § 22-3204. Co- 
pening v. U. S., 1976, 353 A. 2d 305. Constitu- 
tional Law ©=> 268(2.5) 

34. Joint or separate trials of codefendants 

Trial court's failure to sever charges in multi- 
defendant prosecution arising from stabbing 
death of victim did not create "spillover" preju- 
dice against defendant by making trial so com- 
plex that jury was unable to decide guilt or 
innocence of each defendant separately from 
others, where one codefendant was acquitted of 
all charges, and thus, no basis existed for con- 
cluding that jury was confused or frustrated by 
complexity of evidence, or that jury could not 
fairly decide guilt or innocence of one defen- 
dant separately from others. D.C.Code 1981, 
§§ 22-722(a)(3), 22-2401, 22-3202, 22-3204(b). 
Sams v. U.S., 1998, 721 A.2d 945, certiorari 
denied 120 S.Ct. 977, 145 L.Ed.2d 928. Crimi- 
nal Law<^ 622.2(8) 

In prosecution which resulted in conviction of 
carrying a pistol without a license, trial court 
did not abuse its discretion in denying defen- 
dant's motion to sever his trial from that of his 
codefendant on ground that jury might infer his 
guilt from facts and circumstances relating to 
other weapons found in codefendant's trunk. 
D.C.Code 1981, §§ 22-3204, 23-313. Brown v. 
U.S., 1988, 546 A.2d 390. Criminal Law &» 
622.2(8) 

Where assault and weapon charges against 
one defendant were distinct in time and place 
from charges of first-degree murder while 
armed, brought against other defendants, and 
evidence of murder was overwhelmingly major 
portion of five-week trial while there was com- 
paratively meager evidence on assault and 
weapon charges, and evidence of murder would 
not have been admissible at separate trial of 
particular defendant on assault and weapon 
charges, it was error to deny severance. 
D.C.C.E. §§ 22-502, 22-2401, 22-3202, 
22-3204, 23-3 11(c); D.C.C.E. SCR, Criminal 
Rule 8(b). Sousa v. U. S., 1979, 400 A.2d 1036, 
certiorari denied 100 S.Ct. 484, 444 U.S. 981, 
62 L.Ed.2d 408, certiorari denied 100 S.Ct. 485, 
444 U.S. 981, 62 L.Ed.2d 408. Criminal Law 
©=> 622.2(11) 
13 



§ 22-4504 

Note 34 

Joinder of defendants, one charged with a 
misdemeanor and the other with a felony in 
connection with carrying a deadly weapon, 
could be accomplished by filing an information 
against the former and, upon indictment of his 
codefendant moving for joinder. D.C.C.E. 
§ 22-3204; D.C.C.E. SCR, Criminal Rule 8(b). 
Freeman v. Smith, 1973, 301 A,2d 217. Crimi- 
nal Law <&» 622 

35. Indictment or information — In genera! 

The courts will not skimp in affording prose- 
cutor opportunity to obtain and appraise prior 
record of accused in order to determine wheth- 
er to seek felony conviction for carrying danger- 
ous weapon without license. D.C.Code 1961, 
§ 22-3204. Epperson v. U. S., C.A.D.C.1967, 
371 F.2d 956, 125 U.S.App.D.C. 303. Indict- 
ment And Information <£=> 7 

Delay of almost three months between charg- 
ing defendant with misdemeanor of carrying 
deadly weapon and charging him instead with 
felony of carrying dangerous weapon after hav- 
ing previously been convicted of felony was not 
objectionable although prosecutor knew the day 
after arrest that defendant could be held for 
felony because of previous conviction in District 
of Columbia of carrying a deadly weapon, in 
view of time it took to obtain so-called "rap 
sheet" from F.B.I, showing defendant's felony 
record outside the District. D.C.Code 1961, 
§ 22-3204; Fed.Rules Crim.Proc. rule 5(c), 18 
U.S.C.A. Epperson v. U. S., C.A.D.C.1967, 371 
F.2d 956, 125 U.S.App.D.C. 303. Indictment 
And Information <£=> 7 

In prosecution for carrying a pistol without a 
license, prosecution need not prove that pistol 
was carried openly or was concealed, in view 
that it is an offense under statute to carry a 
pistol without a license irrespective of whether 
pistol was carried openly or concealed. 
D.C.Code 1940, § 22-3204. U.S. v. Waters, 
D.D.C1947, 73 F.Supp. 72, case certified 175 
F.2d 340, 84 U.S.App.D.C. 127, appeal dis- 
missed 69 S.Ct. 168, 335 U.S. 869, 93 L.Ed. 
413. Weapons <S» 17(1) 

Indictment charging defendant with carrying 
a pistol but failing to charge, as required by 
statute, that pistol was carried by defendant 
without a license failed to charge an offense. 
D.C.Code 1940, §§ 22-3204, 22-3205. U.S. v. 
Waters, D.D.C1947, 73 F.Supp. 72, case certi- 
fied 175 F.2d 340, 84 U.S.App.D.C. 127, appeal 
dismissed 69 S.Ct. 168, 335 U.S. 869, 93 L.Ed. 
413. Weapons <B=> 17(1) 

"Operability" was necessarily an element of 
definition of a "pistol" under statute, and thus 
indictment for carrying a pistol without a li- 
cense in violation of such statute was not defec- 
tive in that it failed specifically to charge that 
the weapon was operable. D.C.C.E. § 22-3204. 

2 
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Lee v. U. S., 1979, 402 A. 2d 840. Weapons &> 
17(1) 

In prosecution against a passenger in rear 
seat of car for carrying without a license a pistol 
which was found under passenger side of front 
seat, it was not necessary for Government to 
show the existence of an aperture in bottom 
rear of front seat in order to lay a basis for 
inference of convenient access, in light of fact 
that it was common knowledge that such an 
aperture was present in ordinary passenger cars 
of kind in which defendant was riding. 
D.C.C.E. § 22-3204. Johnson v. U.S., 1973, 309 
A.2d 497, certiorari denied 94 S.Ct. I960, 416 
U.S. 951, 40 L.Ed.2d 301. Weapons <S=> 17(1) 

Return of indictment by grand jury of United 
States district court to the superior court of the 
District of Columbia did not violate indictee's 
Fifth Amendment rights where beginning on 
date indictment was returned the United States 
district court for the District of Columbia no 
longer had jurisdiction over offense with which 
indictee was charged, to wit, carrying a pistol 
without a license; on date of indictment the 
district court grand jury was expressly autho- 
rized by statute to return indictments to the 
superior court. D.C.C.E. §§ 11-502, 11-923, 
11-1903, 22-3204; U.S.C.A.Const. Amend. 5. 
Atkinson v. U. S., 1972, 295 A.2d 899. Indict- 
ment And Information <&* 6 

36. Statutory language, indictment or in- 
formation 

Where indictment carefully traced language 
of statute in indicting defendant for carrying a 
dangerous weapon without a license, indictment 
was valid and it was of no legal significance that 
the presentment merely stated that the defen- 
dant was carrying a dangerous weapon, which 
was not an offense. D.C.C.E. § 22-3204. U. S. 
v. Bridges, C.A.D.C.1970, 432 F.2d 692, 139 
U.S.App.D.C. 259. Indictment And Information 
<&=> 110(38) 

Pistol-carrying count of indictment was not 
defective in using conjunctive "and," instead of 
statutory disjunctive "or," in charging that de- 
fendant "did carry openly and concealed a dan- 
gerous weapon", where proof tended to show 
that weapon was concealed when defendant ap- 
proached scene of shooting and was then pro- 
duced and carried openly. D.C.Code 1951, 
§ 22-3204. Kendrick v. U.S., C.A.D.C.1956, 
238 F.2d 34, 99 U.S.App.D.C. 173. Weapons 
®»17(1) 

37. Joinder of parties or counts, indict- 
ment or information 

Robbery count charging defendants with tak- 
ing money, the property of grocery store, and 
pistol, the property of security guard was not 
duplicitous but rather charged that one person, 
the guard, was robbed of the pistol and the 
money he was guarding, and, in any event, 
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defendants waived any defect by not protesting 
before trial. D.C.C.E. §§ 22-2901, 22-3204. U. 
S. v. Bolden, C.A.D.C. 1975, 514 F.2d 1301, 169 
U.S.App.D.C. 60. Indictment And Information 
<3» 125(45), 196(7) 

Where offenses of robbery, assault with dan- 
gerous weapon, assault on member of police 
force, unauthorized use of vehicle, and carrying 
dangerous weapon were based on two or more 
connected acts constituting part of common 
scheme and plan, defendants were alleged to 
have participated in same series of acts consti- 
tuting offenses and each of defendants aided 
and abetted offenses charged against other de- 
fendants, it was proper for grand jury to join 
defendants and offenses in the indictment. 
D.C.C.E. §§ 22-502, 22-505(a), 22-2204, 
22-2901, 22-3204; Fed.Rules Crim.Proc. rule 
8(a, b), 18 U.S.C.A. U. S. v. Wilson, C.A.D.C. 
1970, 434 F.2d 494, 140 U.S.App.D.C. 220. In- 
dictment And Information <S=> 124(5), 129(1) 

Murder and weapons charges against one de- 
fendant could be joined with obstruction of jus- 
tice charges against second defendant, in multi- 
defendant prosecution arising from stabbing 
death of victim, where defendants both partici- 
pated in attack on victim and second defen- 
dant's attempt to keep his girlfriend from talk- 
ing to police, which was basis for obstruction of 
justice charges, was logically related to attack. 
D.C.Code 1981, §§ 22-722(a)(3), 22-2401, 
22-3202, 22-3204(b); Criminal Rule 8(b). 
Sams v. U.S., 1998, 721 A.2d 945, certiorari 
denied 120 S.Ct. 977, 145 L.Ed.2d 928. Indict- 
ment And Information <&=> 129(4) 

Information, which charged defendant with 
only one count each of carrying pistol without 
license and possession of unregistered firearm 
even though there had been two guns involved, 
was not duplicitous. D.C.Code 1981, 
§§ 6-231 1(a), 22-3204. Chapman v. U.S., 
1985, 493 A.2d 1026. Indictment And Informa- 
tion ®=> 125(41) 

38. Issues, proof and variance, indict- 
ment or information 

In prosecution for carrying unlicensed pistol 
and for increased punishment by reason of re- 
cidivism, defense counsel's concession, in bail 
application, that defendant had been convicted 
of robbery in 1957 was insufficient proof, for 
purpose of sentencing under recidivist statute, 
that defendant had been convicted of robbery in 
1958 as charged by government. D.C.C.E. 
§§ 22-2901, 22-3204. U. S. v. demons, 
C.A.D.C. 1970, 440 F.2d 205, 142 U.S.App.D.C. 
177, certiorari denied 91 S.Ct. 959, 401 U.S. 
945, 28 L.Ed, 2d 227. Indictment And Informa- 
tion <3=> 171 
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39. Different offense included in offense 

charged, indictment or information 

Second-degree murder while armed and at- 
tempted robbery while armed were lesser in- 
cluded offenses of felony-murder, requiring va- 
cation of either the felony-murder conviction or 
the convictions for the lesser offenses. U.S.C.A. 
Const.Amend. 5; D.C.Code 1981, §§ 22-2401, 
22-2403, 22-2902, 22-3202, 22-3204. Price v. 
U.S., 1987, 531 A.2d 984. Indictment And In- 
formation 0=> 191(6) 

40. Arraignment and pre-trial hearings 

Record did not show that trial judge failed to 
determine that defendant's plea of guilty to car- 
rying deadly weapon after previous conviction 
of like offense or of a felony had been made 
voluntarily, after proper advice, with under- 
standing of nature of charge and consequences. 
D.C.C.E, § 22-3204; Fed.Rules Crim.Proc. rule 
11,18 U.S.C.A. Barnett v. U. S. f C.A.D.C.1968, 
403 F.2d 918, 131 U.S.App.D.C. 192. Criminal 
Law ©» 264 

In prosecution for carrying pistol without a 
license, where both written motion to suppress 
gun and defendant's trial testimony supported 
gun's admissibility, defendant could not argue 
that his presence at suppression hearing was 
required to aid counsel in cross-examination 
regardless of whether he would also testify. 
D.C.C.E. § 22-3204; U.S.C.A.Const. Amend. 4. 
Poteat v. U. S., 1974, 330 A.2d 229. Criminal 
Law &=> 636(3) 

41. Pleas 

In prosecution for drug offenses and for car- 
rying pistol without a license, refusal of Govern- 
ment, which permitted coindictees to enter 
pleas to less than all the counts charged, to 
allow accused to do likewise did not deny ac- 
cused equal protection where there was strong 
indication that accused was major dealer in 
narcotics and that coindictees were only subor- 
dinates functioning under his direction. 26 
U.S.C.A. (I.R.C.1954) § 4704(a); Narcotic Drugs 
Import and Export Act, § 2(c, f), 42 Stat. 596 as 
amended; D.C.C.E. §§ 22-3204, 33-402(a); 
U.S.C.A.Const. Amend. 5. U. S. v. Bell, 
C.A.D.C. 1974, 506 F.2d 207, 165 U.S.App.D.C. 
146. Constitutional Law <&=> 250.1(1) 

Active role of court in trying to convince 
defendant that he should follow counsel's advice 
to enter plea of guilty to pistol charge is improp- 
er. (Per Mack, A. J., with three Judges concur- 
ring and three Judges concurring in part). 
D.C.C.E. §§ 22-505(a), 22-3204; D.C.C.E. SCR, 
Criminal Rule 11; U.S.C.A.Const. Amend. 6. 
Butler v. U. S., 1980, 414 A.2d 844. Criminal 
Law &=> 273. 1(4) 

Where motions, files and records in proceed- 
ings on motion to vacate guilty plea and sen- 
tence, based on allegation that defendant had 
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been deprived of effective assistance of counsel, 
failed effectively to rebut defendant's allegations 
of violation of Sixth Amendment, it was error to 
deny motion without affording hearing. 
D.C.C.E. §§ 22-3204, 23-110; 28 U.S.C.A. 
§ 2255; U.S.C.A. Const. Amends. 4, 6. Gibson 
v. U. S., 1978, 388 A. 2d 1214. Criminal Law 
&=> 274(1) 

As respects allegation of defendant, charged 
with armed robbery and carrying dangerous 
weapon, that his absence from status hearing, at 
which defense counsel was served with informa- 
tion revealing Government's intention to seek 
additional punishment under recidivist statute, 
deprived defendant of meaningful right to par- 
ticipate in plea bargaining, evidence established 
that counsel fully advised his client; further- 
more, there was no absolute right to bargain. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3202(a)(2), 
22-3204, 23-111. Smith v. U.S., 1976, 356 
A.2d 650. Criminal Law ®=>.273.1(5) 

42 . Discovery 

Testimony of arresting officer, who apparent- 
ly lost note on which he jotted down assault 
victim's description of assailant, was not, in 
prosecution for carrying a pistol without a li- 
cense, inadmissible under the Jencks Act, since 
the Act imposes its sanction on the testimony of 
the witness who gave the statement rather than 
on the one who received it; moreover, receipt 
of the officer's testimony did not constitute 
plain error in light of his inability to produce 
the note, since the officer testified that the ar- 
rest of defendant was based on victim's on-the- 
scene identification. D.C.C.E. § 22-3204; 18 
U.S.C.A. §§ 3500, 3500(d). Hardy v. U. S., 
1974, 316 A.2d 867. Criminal Law ©^ 627.8(6), 
1036.1(3.1) 

43. Stipulations 

Where defendant was charged with carrying 
unlicensed pistol after felony conviction, and, 
on defendant's motion, allegations in indictment 
concerning prior conviction of felony were 
stricken, and defendant's counsel, out of defen- 
dant's hearing, stipulated that defendant had 
previously been convicted of a felony and 
waived later proof thereof, but concession of 
counsel was made without defendant's knowl- 
edge or consent, there was no waiver by defen- 
dant of necessity of proof of felony conviction, 
and imposition of enhanced sentence, on 
ground of prior felony conviction, was error. 
D.C.Code 1951, §§ 22-3204, 22-3215. Jackson 
v. U.S., C.A.D.C.1955, 221 F.2d 883, 95 
U.S.App.D.C. 328. Attorney And Client @=> 86 

Although defendant's stipulation was tanta- 
mount to admission of guilt of carrying pistol 
without license, where trial court had advised 
defendant prior to accepting defendant's stipu- 
lation of his rights in accordance with rule 
governing advice trial court must give to defen- 
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dant before accepting guilty plea, and defendant 
was again informed of his right to jury trial 
following defendant's withdrawal of his guilty 
plea, defendant understood his constitutional 
rights and knew that he was waiving them by 
virtue of the stipulation, and thus second hear- 
ing pursuant to such rule was not required. 
D.C.C.E. § 22-3204; D.C.C.E. SCR, Criminal 
Rule 11. Glenn v. U. S., 1978, 391 A.2d 772. 
Stipulations @=> 1 

Where defendant's stipulated suppression 
hearing testimony included his admission that 
he was in possession of gun wrapped in news- 
paper and defendant further stipulated that he 
had no license for the weapon, defendant's stip- 
ulation was tantamount to admission of guilt of 
carrying pistol without license. D.C.C.E. 
§ 22-3204. Glenn v. U. S., 1978, 391 A.2d 772. 
Stipulations ©=> 14(10) 

44. Self-defense, generally 

Where defendant, who was seated on right 
front fender of his automobile attacked by disor- 
derly group of men and women, retreated to 
driver's side of automobile, obtained pistol on 
floor of automobile under driver's seat and fired 
on his pursuers while backing away, defendant 
was justified in using weapon in self-defense, 
and fact that he had it in his hands did not 
constitute violation of statute forbidding carry- 
ing of pistol on or about one's person without a 
license. D.C.Code 1940, § 22-3204. Wilson v. 
U.S., C.A.D.C.1952, 198 F.2d 299, 91 U.S.App. 
D.C. 135. Weapons @=> 12 

Self-defense is not a defense to charge of 
carrying a pistol without a license, D.C.C.E. 
§ 22-3204. Hurt v. U. S., 1975, 337 A.2d 215. 
Weapons §=> 12 

45. Double jeopardy 

Conviction under federal statute criminaliz- 
ing carrying of firearm during or in relation to 
a drug trafficking offense or crime of violence, 
and District of Columbia statute criminalizing 
possession of firearm during commission of 
crime of violence, did not violate Double Jeop- 
ardy Clause; federal provision required com- 
mission of retaliatory offense, while District of 
Columbia provision did not, and conversely Dis- 
trict of Columbia provision required commis- 
sion of assault, as defined therein, while federal 
provision did not, and there was no indication 
that Congress intended both provisions to ap- 
ply. U.S.C.A. Const.Amend. 5; 18 U.S.C.A. 
§ 924(C); D.C.Code 1981, § 22-3204(b). U.S. 
v. McLaughlin, C.A.D.C.1998, 164 F.3d 1, 334 
U.S.App.D.C. 1, certiorari denied 119 S.Ct. 
1485, 526 U.S. 1079, 143 L.Ed.2d 567. Double 
Jeopardy <§=> 183.1 

There was no double jeopardy bar to dual 
convictions under federal statute governing of- 
fense of receiving a pistol in interstate com- 
merce with serial number removed and either 
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statute governing offense of carrying a firearm 
during commission of a felony or District of 
Columbia criminal code governing offense of 
carrying a firearm without a license. D.C.C.E. 
§ 22-3204; 18 U.S.C.A. §§ 921 et seq., 922(a-m, 
d, h, k), 924(c)(2); U.S.C.A.Const. Amend. 5. 
U. S. v. Dorsey, C.A.D.C.1978, 591 F.2d 922, 
192 U.S.App.D.C. 313. Double Jeopardy <3=> 
140 

Double jeopardy rule did not prevent prosecu- 
tion for unlicensed possession of pistol, in viola- 
tion of District of Columbia Code, although de- 
fendant had earlier been convicted of violation 
of District regulation requiring registration of 
same pistol, although offenses arose from single 
arrest, since federal offense concerns personal 
qualifications of individual while regulation 
concerns firearm in question and required proof 
is not the same. D.C.C.E. § 22-3204; 
U.S.C.A.Const. Amend. 5. U. S. v. Wilder, 
C.A.D.C.1972, 463 F.2d 1263, 150 U.S.App.D.C. 
172. Double Jeopardy <§=> 140 

Defendant, who allegedly carried concealed 
unlicensed pistol on his person and produced it 
and shot victim, was not put twice in jeopardy 
for same offense by prosecution upon two 
counts, for assault with deadly weapon, and 
also for carrying concealed unlicensed weapon, 
since element of proof in second count, that gun 
was unlicensed, was not necessary in proof of 
assault charge. D.C.Code 1951, §§ 22-3204, 
22-3215. Kendrick v. U.S., C.A.D.CJ956, 238 
F.2d 34, 99 U.S.App.D.C. 173. Double Jeopar- 
dy ^ 141 

Simultaneous violation of statute defining 
crime of possession of a firearm during a dan- 
gerous crime and statute enhancing penalty for 
committing certain underlying offenses while 
armed with or having readily available a dan- 
gerous weapon does not constitute a single of- 
fense for double jeopardy purposes, and result- 
ing convictions do not merge; second statute 
requires proof that perpetrator exercise a de- 
gree of dominion and control not required for 
conviction under first statute; also, first statute 
requires proof that instrument possessed was 
either a firearm or an imitation firearm, while 
second statute proscribes any instrument found 
to be a dangerous weapon, which can include 
but is not limited to firearms and their imita- 
tions; Lhus, each provision requires proof of a 
fact not required under the other. D.C.Code 
1981, §§ 22-3202, 22-3204(b). Thomas v. U.S., 
1992, 602 A.2d 647. Double Jeopardy &=> 140 

Reversal of defendant's convictions of man- 
slaughter while armed and of carrying pistol 
without license did not preclude new trial on 
same charges, where reversal was based on 
prosecutorial misconduct and not on evidentia- 
ry insufficiency and was unrelated to defen- 
dant's guilt or innocence. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, §§ 22-2405, 
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22-3202, 22-3204. Coreas v. U.S., 1991, 585 
A.2d 1376, certiorari denied 112 S.Ct. 167, 502 
U.S. 855, 116 L.Ed.2d 130. Double Jeopardy 
<$=> 108 

Including evidence wrongfully admitted in vi- 
olation of the confrontation clause, evidence 
was sufficient to withstand motion for judgment 
of acquittal; therefore, the double jeopardy 
clause did not prevent retrial after conviction 
was reversed based on the erroneous admission 
of evidence, in prosecution for felony-murder, 
armed robbery, and carrving a pistol without a 
license. D.C.Code 1981,* §§ 22-2401, 22-2901, 
22-3202, 22-3204; U.S.C.A. Const.Amends. 5, 
6. Thomas v. U.S., 1989, 557 A.2d 599. Dou- 
ble Jeopardy <£=> 109 

Fact that defendant was acquitted on count of 
carrying a pistol without a license did not bar 
conviction for possession of unregistered fire- 
arm. D.C.Code 1978 Supp. § 6-181 1(a); 
D.C.Code 1981, §22-3204. Moore v. U.S., 
1983, 468 A.2d 1342. Double Jeopardy <©=> 140 

Plea of guilty to carrying pistol without li- 
cense would not have made subsequent prose- 
cution of defendant for possession of unregis- 
tered firearm and possession of ammunition for 
unregistered firearm violative of double jeopar- 
dy; nor would subsequent prosecution be 
barred by doctrine of collateral estoppel. 
D.C.C.E. § 22-3204. Alston v. U. S., 1978, 383 
A. 2d 307. Double Jeopardy ®=> 57; Judgment 
<S=>751 

Although defendant did not affirmatively con- 
sent to Government's oral motion to dismiss 
original second-degree murder indictment, 
which motion was made after first trial was 
aborted and indictment for first-degree murder 
filed, such dismissal did not act as an acquittal 
barring retrial on subsequent second-degree 
murder indictment, on ground that double jeop- 
ardy attached in the first trial before mistrial 
was declared due to defense error in opening 
remarks; dismissal of first indictment was not 
an acquittal since effect of request for a mistrial 
nullified any attachment of jeopardy and Gov- 
ernment was free to proceed as though no trial 
had ever begun. D.C.C.E. §§ 22-2401, 
22-2403, 22-3204. Jamison v. U.S., 1977, 373 
A.2d 594. Double Jeopardy ©=* 89 

Where defendant was charged by information 
with violation of statute which makes it unlaw- 
ful for one to own or have in his possession a 
pistol if previously convicted of possession of a 
prohibited weapon, and before any witness took 
stand prosecuting attorney announced that Gov- 
ernment could not go forward with charge and 
would nolle prosse it and bring new charge of 
carrying a pistol without a license, plea of dou- 
ble jeopardy was not a valid plea in new prose- 
cution because the two informations charged 
separate and distinct offenses. D.C.C.E. 
§§ 22-3203, 22-3204, 22-3214. Newman v. U. 
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S. (App. 1968) 239 A.2d 152. Double Jeopardy 

G=> 140 

46. Merger of offenses 

Based on application of doctrine of lenity, 
defendant's convictions for possession of fire- 
arm during crime of violence (PFCV) arising 
from defendant's shooting into vehicle contain- 
ing several occupants with single firearm 
merged into one PFCV conviction. D.C.Code 
1981, § 22-3204(b). Nixon v. U.S., 1999, 730 
A.2d 145, certiorari denied 120 S.Ct. 233, 145 
L.Ed. 2d 1 96. Criminal Law <&> 30 

Defendants who carried two unlicensed pis- 
tols at once could not be convicted on two 
counts of carrying a pistol without a license 
(CPWOL), and thus, their CPWOL convictions 
merged. D.C.Code 1.981, § 22-3204. Little v. 
U.S., 1998, 709 A.2d 708, certiorari denied 119 
S.Ct. 126, 525 U.S. 851, 142 L.Ed.2d 102. 
Criminal Law <3=» 30 

Possession of firearm during crime of vio- 
lence (PFCV) count did not merge with any 
kidnapping "while armed" count, burglary 
while armed count, armed robbery count, or 
assault with dangerous weapon (ADW) count 
from same criminal incident. D.C.Code 1981, 
§§ 22-502, 22-l801(a), 22-2101, 22-2901, 
22-3202, 22-3204(b). Hanna v. U.S., 1995, 666 
A.2d 845. Criminal Law &=> 30 

First-degree burglary while armed count did 
not merge with single carrying pistol without 
license (CPWL) count from same criminal inci- 
dent, since burglary count required proof that 
defendant entered dwelling of another person 
while armed with or "having readily available" 
a weapon which CPWL did not, and CPWL 
count specifically required "carrying" operable, 
unlicensed pistol which burglary did not. 
D.C.Code 1981, §§ 22-1801(a), 22-3202, 
22-3204(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law <£=> 30 

Assault with dangerous weapon (ADW) counts 
did not merge with carrying pistol without li- 
cense (CPWL) count from same criminal inci- 
dent, as ADW required proof of attempt to in- 
jure while CPWL did not, and CPWL required 
proof of carrying pistol, which ADW did not. 
D.C.Code 1981, §§ 22-502, 22-3204(a). Hanna 
v. U.S., 1995, 666 A.2d 845. Criminal Law <3=> 
30 

Possession of a firearm during a crime of 
violence (PFCV) counts from two separate inci- 
dents did not merge; each time defendant com- 
mitted independent violent crime, separate de- 
cision was made whether to possess firearm 
during crime. D.C.Code 1981, § 22-3204(b). 
Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law <&* 30 

Possession of firearm during crime of vio- 
lence (PFCV) count did not merge with carrying 
pistol without license (CPWL) count from same 
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criminal incident. D.C.Code 1981, 

§ 22-3204(a, b). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law €=> 30 

Possession of firearm during crime of vio- 
lence (PFCV) count did not merge with posses- 
sion of prohibited weapon (PPW) count from 
same criminal incident, since PFCV required 
proof that defendant possessed firearm while 
committing crime of violence, which PPW did 
not, and PPW required proof of possession of 
specifically prohibited weapon which PFCV did 
not. D.C.Code 1981, §§ 22-3204(b), 

22-3214(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law <&> 30 

Carrying pistol without license (CPWL) count 
did not merge with possession of prohibited 
weapon (PPW) count from same criminal inci- 
dent, since CPWL required proof that defendant 
did not have license, which PPW did not, and 
PPW required proof of possession of specifically 
prohibited weapon, which CPWL did not. 
D.C.Code 1981, §§ 22-3204(a), 22-32 14(a). 
Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law <&> 30 

Conviction for possession of firearm during 
crime of violence did not merge with predicate 
convictions for armed robbery, burglary while 
armed, and assault with intent to commit rob- 
bery while armed. D.C.Code 1981, 
§ 22-3204(b). Poole v. U.S., 1993, 630 A.2d 
1109, certiorari denied 115 S.Ct. 160, 513 U.S. 
855, 130 L.Ed. 2d 98, certiorari denied 115 S.Ct. 
166, 513 U.S. 858, 130 L.Ed.2d 103. Criminal 
Law <^ 30 

Regulations promulgated to implement stat- 
utes dealing with carrying a pistol without a 
license and possession of an unregistered fire- 
arm did not result in registration offense being 
included within license offense such that of- 
fenses merged and consecutive sentences could 
not be imposed without violating double jeopar- 
dy clause; registration offense would never be 
proven when license offense was unless addi- 
tional evidence was presented showing that pis- 
tol had not been registered, and it was possible 
for pistol to be registered without person being 
licensed to carry pistol. D.C.Code 1981, 
§§ 6-231 1(a), 22-3204(a); U.S.C.A. Const. 
Amend. 5. Tyree v. U.S., 1993, 629 A.2d 20. 
Criminal Law ^ 30; Double Jeopardy ©^ 140 

Once defendant's conviction for assault with 
dangerous weapon merged with conviction for 
attempted armed robbery, his related convic- 
tions for possession of firearm during crime of 
violence or dangerous offense also merged, as 
they concerned violations of same statute by 
same actions of placing gun against victim's 
stomach and demanding his money, and there 
was no indication of legislative intent to allow 
multiple sentences in such circumstances. 
D.C.Code 1981, §§ 22-502, 22-2901, 
22-3204(b). Morris v. U.S., 1993, 622 A.2d 
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1116, certiorari denied 114 S.Ct. 270, 510 U.S. 
899, 126 L.Ed. 2d 221. Criminal Law <^> 30 

Defendant's convictions of carrying pistol 
without license and possession of firearm dur- 
ing crime of violence or dangerous offense did 
not merge and, thus, imposition of separate 
sentences for the offenses did not violate double 
jeopardy clause, considering legislative intent 
and elements of offenses. D.C.Code 1981, 
§ 22-3204(a, b); U.S.C.A. Const.Amend. 5. 
Ray v. U.S., 1993, 620 A.2d 860. Criminal Law 
e=> 30; Double Jeopardy <$=> 140 

Council of the District of Columbia did not 
intend for offense of possession of a firearm 
during a dangerous crime to merge with an 
offense subject to enhanced penalty for commit- 
ting certain underlying offenses while armed 
with or having readily available a dangerous 
weapon. D.C.Code 1981, §§ 22-3202, 

22-3204(b). Thomas v. U.S., 1992, 602 A.2d 
647. Criminal Law <^> 30 

Offenses of assault with dangerous weapon 
and possession of firearm during commission of 
crime of violence did not merge because each 
required proof of element that the other did not, 
and each addressed distinct societal interest. 
D.C.Code 1981, §§ 22-502, 22-3204(b). Free- 
man v. U.S., 1991, 600 A.2d 1070. Criminal 
Law e^ 30 

Convictions for offenses of possession of un- 
registered firearm and possession of unregis- 
tered ammunition did not merge with defen- 
dant's conviction for carrying unlicensed pistol, 
since registration offenses concerned firearm in 
question while licensing offense related to per- 
sonal qualifications of particular individual to 
carry pistol in district. D.C.Code 1981, 
§§ 6-231 1(a), 6-2361(3), 22-3204. Irby v. U.S., 
1991,585 A.2d 759. Criminal Law <^> 30 

Defendants' convictions for felony-murder 
while armed and the underlying felony of first- 
degree burglary while armed merged, and thus, 
case would be remanded with instructions to 
vacate the armed burglary conviction. 
D.C.Code 1981, §§22-1 801(a), 22-2401, 
22-3202, 22-3204; 18 U.S.C.A. §§ 5005 et seq., 
5010(c). Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
88 L.Ed.2d 236. Criminal Law <^=> 30 

Offense of carrying pistol without license does 
not merge into offense of armed robbery. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3204. Rouse 
v. U. S., 1979, 402 A.2d 1218. Criminal Law 
<5^30 

Convictions for first-degree burglary, robbery 
and assault with a dangerous weapon merged 
with more serious offenses, i. e., burglary in 
first degree while armed and armed robbery, 
and case was accordingly remanded with in- 
structions to vacate convictions and related sen- 
tences for the first-mentioned convictions. 
D.C.C.E. §§ 22-502, 22-1801, 22-2901, 
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22-3202, 22-3204. Evans v. U. S., 1978, 392 
A.2d 1015. Criminal Law <&=> 30, 1181.5(1) 

47. Lesser included offenses 

Assault with dangerous weapon is lesser in- 
cluded offense of assault with intent to rob 
while armed. D.C.C.E. §§ 22-501, 22-502, 
22-3202, 22-3204. U. S. v. Chavis, C.A.D.C. 
1973, 476 F.2d 1137, 155 U.S.App.D.C. 190, 
opinion after remand 486 F.2d 1290, 159 
U.S.App.D.C. 30. Robbery <&* 13 

48. Conclusiveness of adjudication 

Collateral estoppel did not bar prosecution 
for federal offense of carrying pistol without 
license after previous conviction for violation of 
regulation requiring registration of same pistol, 
since different proof was required for the of- 
fenses and there were no inconsistencies be- 
tween convictions. D.C.C.E. § 22-3204. U. S. 
v. Wilder, C.A.D.C. 1972, 463 F.2d 1263, 150 
U.S.App.D.C. 172. Judgments 751 

Defendant, who was simultaneously tried by a 
jury on statutory charge of carrying a pistol 
without a license and by the judge on police 
regulatory charges of possessing an unregis- 
tered firearm and possessing ammunition there- 
for, failed to establish that the judge was collat- 
erally estopped to convict on the regulatory 
charges after the jury acquitted on the statutory 
charge, where neither the record nor the argu- 
ments of defendant established that the issue of 
knowledge or intent under the statute is neces- 
sarily identical to that involved in a prosecution 
of the regulatory offenses, or that doubt as to 
intent led the jury to render its verdict in favor 
of defendant. D.C.C.E. § 22-3204. Copening 
v. U. S., 1976, 353 A.2d 305. Judgments 751 

Where defendant, in a single proceeding, was 
simultaneously tried by a jury on statutory 
charge of carrying a pistol without a license and 
by the judge on police regulatory charges of 
possessing an unregistered firearm and possess- 
ing ammunition therefor, there was no "prior 
adjudication" which would mandate application 
of the collateral estoppel doctrine, even though 
the jury announced its acquittal verdict on the 
statutory charge just before the judge pro- 
nounced judgment of conviction on the regula- 
tory offenses. D.C.C.E. § 22-3204; 
U.S.C.A. Const. Amend. 5. Copening v. U. S., 
1976, 353 A.2d 305. Judgment <^> 751 

United States district court ruling, in prosecu- 
tion for narcotics violation, suppressing certain 
evidence as products of illegal search and sei- 
zure was not binding on District of Columbia 
Court of General Sessions, in which defendant 
was charged with possession of prohibited 
weapon and possession of numbers slips, and 
which had held previously to United States Dis- 
trict Court ruling that certain evidence, which 
was seized under same circumstances as evi- 
dence in federal prosecution, was admissible. 
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D.C.C.E. §§ 11-521, 11-963, 22-1502, 22-3204, 
22-3214; 26 U.S.C.A. (I.R.C.1954) § 4704(a); 
Narcotic Drugs Import and Export Act, § 2(c, 0, 
21 U.S.C.A. § 174. Burrell v. U. S. (App. 1969) 
252A.2d897. Judgment <S» 751 

49. Conduct of trial 

In prosecution for assault with intent Lo kill 
while armed and carrying dangerous weapon, 
court's comment, taken in context, was not ob- 
jectionable as withdrawing from jury any issue 
affecting determination of guilt or innocence. 28 
U.S.C.A. § 294(d); D.C.C.E. §§ 22-501, 
22-3202, 22-3204. U. S. v. Craven, C.A.D.C. 
1972, 458 F.2d 802, 147 U.S.App.D.C. 383. 
Criminal Law <&== 655(1) 

In view of examination of prospective jurors 
and instructions to jurors, trial court did not 
abuse discretion in denying continuance of 
prosecution for carrying unlicensed pistol on 
ground of publicity regarding gun control, as- 
sassination of senator and other events concom- 
itant with trial. D.C.C.E.' § 22-3204. U. S. v. 
Clemons, C.A.D.C.1970, 440 F.2d 205, 142 
U.S.App.D.C. 177, certiorari denied 91 S.Ct. 
959, 401 U.S. 945, 28 L.Ed.2d 227. Criminal 
Law^ 591 

In prosecution for first-degree felony-murder 
while armed, second-degree burglary while 
armed, carrying a pistol without a license, sec- 
ond-degree burglar}' and grand larceny, pretrial 
publicity concerning defendant's prior arrests 
and criminal history and cache of property re- 
covered from defendant's home that had proba- 
ble connections with similar offenses was not of 
such an extreme nature as to deprive defendant 
of a fair trial. D.C.Code 1981, §§ 22-1801(b), 
22-2201, 22-2401, 22-3202, 22-3204; U.S.C.A. 
Const.Amend. 6. Welch v. U.S., 1983, 466 A.2d 
829. Criminal Law <£=> 633(1) 

Trial court, in prosecution of defendant for 
armed robbery and carrying a pistol without a 
license, did not err in refusing to order the 
recusal of the prosecutor. D.C.C.E. §§ 22-2901, 
22-3201, 22-3204. Hading v. U. S., 1977, 372 
A.2d 1011. Criminal Law <$= 639.1 

Demonstration of way razor might be used as 
weapon made by officer during trial was rele- 
vant to issue of whether razor was dangerous or 
deadly weapon, and was not prejudicial to de- 
fendant. D.C.C.E. § 22-3204. Clarke v. U. S. 
(App, 1969) 256 A.2d 782. Criminal Law <^ 
650 

Government lacked affirmative duty to make 
paraffin or fingerprint tests in regard to pistol 
involved in prosecution for carrying pistol with- 
out a license, and failure to do so was not error 
in absence of request that tests be made or 
showing of prejudice from failure to make tests. 
D.C.C.E. §§ 22-3204, 22-3206. Williams v. U. 
S. (App. 1968) 237 A.2d 539. Criminal Law <£=> 
650 
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50. Adequacy of representation 

Finding that defendant had requisite knowl- 
edge that gun was present in defendant's auto- 
mobile was supported by evidence, for purpose 
of conviction for carrying firearm during drug 
trafficking crime and for carrying pistol without 
license, and counsel's failure to renew motion 
for acquittal based on allegedly insufficient evi- 
dence thus did not amount to ineffective assis- 
tance of counsel, because defendant was not 
prejudiced thereby. U.S.C.A. Const.Amend. 6; 
18 U.S.C.A. § 924(c)(1); D.C.Code 1981, 
§ 22-3204(a). U.S. v. Toms, C.A.D.C. 1998, 136 
F.3d 176, 329 U.S.App.D.C. 33, rehearing de- 
nied. Criminal Law <£== 641.13(2.1); Weapons 
<&=> 17(4) 

Assistance of defense counsel was not inade- 
quate because of refusal, on tactical and other 
grounds, to cross-examine the Government's 
principal witness who was 15 years old at time 
of offense and 16 at time of trial, where it was 
apparent that had such witness testified further, 
there was a strong likelihood she would have 
testified to additional facts that would have sup- 
plied factual elements from which jury might 
have found both defendants guilty of first-de- 
gree felony murder or premeditated murder as 
well as armed robbery and robbery instead of 
only second-degree murder. D.C.C.E. 

§§ 22-2401, 22-2403, 22-2902, 22-3202, 
22-3204. U. S. v. Clavborne, C.A.D.C. 1974, 
509 F.2d 473, 166 U.S.App.D.C. 140. Criminal 
Law 0=> 641.13(6) 

Assistance of defense counsel in prosecution 
for first-degree murder and robbery w r as not 
inadequate for failure to cross-examine the Gov- 
ernment's principal witness who was 15 years 
old at time of offense and 16 at time of trial 
which failure was attributable to a failure to 
interview the witness or do adequate research, 
where record disclosed that counsel had ade- 
quate knowledge of the facts, counsel were 
skilled and experienced, and their tactics were 
highly successful in that they secured acquittals 
on two first-degree murder charges for each 
defendant and also acquittals on both robbery 
charges. D.C.C.E. §§ 22-2401, 22-2403, 
22-2902, 22-3202, 22-3204. U. S. v. Clay- 
borne, C.A.D.C. 1974, 509 F.2d 473, 166 
U.S.App.D.C. 140. Criminal Law <&=> 641.13(6) 

Where record unequivocally established that, 
after three years of representing defendant, de- 
fense counsel concurred with conclusions 
reached by psychiatrist and judge that defen- 
dant was a malingerer and expressed opinion 
that it was tactically unwise to raise an insanity 
defense unless he felt he had a chance, defen- 
dant was not entitled to reversal of conviction of 
armed robbery assault with a deadly weapon 
and carrying a pistol without a license on 
ground of judicial interference with his defense 
counsel's attempt to pursue insanity issue. 
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D.C.C.E. §§ 22-502, 22-2901, 22-3202, 
22-3204, 24-301(a). U. S. v. Simms, C.A.D.C. 
1972, 463 F.2d 1273, 150 U.S.App.D.C. 182. 
Criminal Law ®=> 641.12(1) 

Counsel rendered effective assistance of coun- 
sel with respect defendant's decision not to tes- 
tify on his own behalf, in armed carjacking 
prosecution in which defendant would have tes- 
tified that complainant loaned car to defendant 
in exchange for cocaine, where counsel advised 
defendant that defendant could be impeached 
with prior misdemeanor conviction, that defen- 
dant could also be impeached with pre-arrest 
statement given to police which failed to men- 
tion exchange of cocaine, and that defendant 
could risk exposure to prosecution for distribut- 
ing drugs, and counsel succeeded in admitting 
other evidence that corroborated defendant's 
theory that incident was not a forcible carjack- 
ing. U.S.C.A. Const.Amend. 6; D.C.Code 1981, 
§§ 6-231 1(a), 6-2361(3), 22-2903(b), 

22-3204(a, b). Brown v. U.S., 1999, 726 A. 2d 
149, certiorari denied 120 S.Ct. 967, 145 
L.Ed.2d 838. Criminal Law ©=> 641.13(2.1) 

In proceeding in which defendant was con- 
victed of second-degree murder while armed 
and of carrying pistol without license and in 
which defense counsel unsuccessfully sought to 
be permitted to elicit hearsay testimony from 
officer in regard to a declarant's alleged state- 
ment that specified individual other than defen- 
dant had shot victim, counsel's failure to secure 
attendance of declarant, who was absent from 
the jurisdiction, was not a denial of effective 
assistance of counsel. D.C.C.E. §§ 22-2403 to 
22-3202, 22-3204; U.S.C.A.Const. Amend. 6. 
Jackson v. U. S., 1980, 424 A. 2d 40, certiorari 
denied 102 S.Ct. 979, 454 U.S. 1127, 71 
L.Ed. 2d 116. Criminal Law @=» 641.13(6) 

Defense counsel's performance in prosecution 
for assault on police officer with dangerous 
weapon, assault with dangerous weapon and 
carrying pistol without license, including inci- 
dents at suppression hearing, opening and clos- 
ing statements at trial, examination of witnesses 
and arguments at sentencing hearing, constitut- 
ed gross incompetence for purposes of deter- 
mining whether defendant was denied effective 
assistance of counsel. D.C.C.E. §§ 22-502, 
22-505(a, b), 22-3204; U.S.C.A.Const. Amend. 
6. Oesby v. U. S., 1979, 398 A.2d 1, 6 A.L.R.4th 
1. Criminal Law ®» 641.13(2.1) 

Defendant was not denied effective assistance 
of counsel because of failure of defendant's trial 
counsel to timely move for joinder of instant 
armed robbery with felony-murder of which de- 
fendant was acquitted. D.C.C.E. §§ 22-2901, 
22-3201, 22-3204. Harling v. U. S., 1977, 372 
A.2d 1011. Criminal Law <S=» 641.13(2.1). 

Although counsel breached his duty in not 
moving to withdraw as counsel on appeal where 
he had represented convicted defendant at trial 
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and, as defendant's attorney on appeal, raised 
issue of constitutional adequacy of his represen- 
tation of defendant at trial, where issues were 
fully explored by both sides and appellate court 
carefully examined the merits, concluding that 
representation at trial was adequate, and where 
concern as to propriety of attorney's appear- 
ance before appellate court was raised for first 
time at oral argument on appeal, defendant's 
conviction would be affirmed. D.C.C.E. 
§§ 22-2901, 22-3201, 22-3204. Harling v. U. 
S., 1977, 372 A.2d 1011. Criminal Law <^ 
641.5(3) 

Failure of defense counsel, in prosecution for 
carrying a pistol without a license and for un- 
lawful possession of marihuana, to call uncle of 
defendant for purposes of interrogating uncle as 
to uncle's ownership or prior possession of pis- 
tol, did not deprive defendant of his constitu- 
tional right to adequate representation where, 
at a previous trial of defendant for the same 
offenses, it was suggested to counsel that uncle 
might claim his Fifth Amendment privilege. 
D.C.C.E. §§ 22-3204, 33-402; U.S.C.A.Const. 
Amend. 5. Terrell v. U. S., 1972, 294 A.2d 860, 
certiorari denied 93 S.Ct. 1398, 410 U.S. 938, 
35 L.Ed.2d 603. Criminal Law @=» 641.13(6) 

5 1 . Arguments and conduct of counsel, gener- 
ally 

Reference in Government's rebuttal argument 
to lack of corroboration of defendant's testimo- 
ny concerning alleged passenger in defendant's 
automobile did not constitute improper com- 
ment on a missing witness since remarks did 
not directly, or in a meaningful indirect man- 
ner, ask the jury to draw an impermissible infer- 
ence from absence of alleged passenger; to ex- 
tent that existence of passenger was challenged 
it was clearly in context of his existence as a 
passenger of defendant, charged with carrying a 
pistol without a license, on evening of arrest 
rather than as possessor of pistol, which was 
found in defendant's automobile. D.C.C.E. 
§ 22-3204. U. S. v. Henson, C.A.D.C. 1973, 486 
F.2d 1292, 159 U.S.App.D.C. 32. Criminal Law 
<$=> 721.5(2) 

Prosecutor's closing argument to consider de- 
fendant before painting government witnesses 
"as to the low life that you might want to 
believe they are" was improper in prosecution 
for murder, burglary, and carrying of pistol 
without license. D.C.Code 1981, 

§§ 22-1 801(a), 22-2401, 22-3202, 22-3204. 
James v. U.S., 1990, 580 A.2d 636. Criminal 
Law <&=> 722.3 

Prosecutor who failed to disclose witness' 
photographic identification of defendant despite 
trial court's order to disclose all identifications 
to defense before testimony and who could have 
informed defendant of photographic identifica- 
tion at bench conference immediately preceding 
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testimony of witness committed misconduct in 
prosecution for armed robbery, assault with in- 
tent to commit robbery while armed, assault 
with intent to kill while armed, assault with 
dangerous weapon, and carrying pistol without 
license. D.C.Code 1981, §§ 22-501, 22-502, 
22-2901, 22-3202, 22-3204. Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law <3=> 700(3) 

Prosecutor's misconduct which consisted of 
failure to disclose witness' photographic identi- 
fication of defendant before testimony despite 
trial court's order to disclose all photographic 
identifications to defendant, which occurred af- 
ter another witness' identification of defendant's 
photograph, and which occurred in trial with 
weak defense to robbery charges and implausi- 
ble explanation by defendant for possession of 
stolen property did not substantially prejudice 
defendant by swaying jury verdict in prosecu- 
tion for armed robbery, assault with intent to 
kill and commit robbery while armed assault 
with dangerous weapon, and carrying pistol 
without license. D.C.Code 1981, §§ 22-501, 
22-502, 22-2901, 22-3202, 22-3204. Arnold v. 
U.S., 1986, 511 A.2d 399. Criminal Law e=> 
700(3) 

Prosecutor who made incomplete missing 
witness argument after objection was sustained 
to claim that only girl friend and sister sup- 
ported defendant's alibi of being at party with 
several other people acted improperly in prose- 
cution for armed robbery, assault with intent to 
commit robbery and with intent to kill while 
armed, assault with dangerous weapon, and 
carrying pistol without license. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law ®=> .721.5(2) 

Prosecutor who called victims of robbery to 
testify despite knowledge that victims poorly 
remembered events, who wanted jury to be able 
to hear from victims named in indictment, who 
wanted to prevent adverse inference against 
government that could result from absence of 
victims' testimony, and who wanted to test wit- 
nesses' ability to contribute to truth did not call 
witnesses for improper motives and did not 
commit misconduct in prosecution for armed 
robbery, assault with intent to commit robbery 
and to kill while armed, assault with dangerous 
weapon, and carrying pistol without license. 
D.C.Code 1981, §§ 22-501, 22-502, 22-2901, 
22-3202, 22-3204. Arnold v. U.S., 1986, 511 
A.2d 399. Criminal Law <2=> 706(7) 

Prosecutor's closing argument, which urged 
jurors to use "knowledge of the street" to evalu- 
ate each witness' testimony and which stated 
that two victims for reasons of their own re- 
peatedly testified as to inability to recall events, 
created ambiguity whether prosecutor intended 
to remind jurors to use common sense or 
whether prosecutor was arguing facts not in 
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evidence and suggesting that victims suffered 
false loss of memory, did not clearly demon- 
strate prosecutor's intent to argue worst possi- 
ble meaning, and, therefore, was not miscon- 
duct in prosecution for armed robbery, assault 
with intent to commit robbery and to kill while 
armed, assault with dangerous weapon, and 
carrying pistol without license. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law <3=> 719(1) 

In prosecution wherein one defendant was 
convicted of carrying a pistol without a license 
and both defendants were convicted of armed 
robbery, suggestion that dire harm would have 
come to victim, taxi driver, if defendants had 
had correct caliber bullet was speculative, total- 
ly lacking in support by evidence, and irrele- 
vant, and was objectionable as clearly calculat- 
ed to arouse sympathy of jurors for victim and 
to play on their personal fears about violence. 
D.C.Code 1973, §§ 22-2901, 22-3202, 22-3204. 
Powell v. U.S., 1982, 455 A.2d 405, rehearing 
denied 458 A.2d 412. Criminal Law <^> 
720(7.1), 720(8), 723(4) 

Statement by prosecutor at trial of defendant 
for second-degree murder while armed, and 
carrying a pistol without a license, that testimo- 
ny of the Government's witness was especially 
credible since witness chose to testify against 
defendant even though he was convinced that 
by doing so he faced "certain death" did not 
constitute reversible error, especially in light of 
trial court's careful instructions which mitigat- 
ed the potential for prejudice which the prose- 
cutor's remarks might have caused. D.C.Code 
1973, §§ 22-2403 to 22-3202(a)(l), 22-3204. 
Hill v. U. S., 1981, 434 A.2d 422, certiorari 
denied 102 S.Ct. 1020, 454 U.S. 1151, 71 
L.Ed.2d 307. Criminal Law <$=> 730(8) 

Trial court did not err in refusing to give 
curative instruction after prosecutor suggested, 
in closing argument, that defendant may have 
carried his pistol prior to the incident in ques- 
tion with intent of using it to commit a crime 
since that statement was a proper rebuttal to 
defense counsel's argument that defendant had 
been carrying the gun to defend himself and 
that the government had failed to show any 
motive for the shooting and, in addition, court 
subsequently instructed jury that arguments of 
counsel are not evidence. D.C.C.E. §§ 22-501, 
22-505, 22-3202, 22-3204. Fletcher v. U. S., 
1975, 335 A.2d 248. Criminal Law <3=> 730(16) 

Comments of prosecutor during assault trial 
to the effect, inter alia, that missing witness was 
too scared to come and testify, that defendants 
were killers and were dressed like gangsters, 
that one defendant was a "young buck," that 
guilty verdict would be a matter of achievement 
and courage, and that presumption of inno- 
cence might not apply as much to defendants as 
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it might to others in less serious cases did not 
rise to the level of substantial prejudice neces- 
sary for reversal, in light of the strength of the 
Government's case and correcting instructions 
by the trial court. D.C.C.E. §§ 22-501, 22-502, 
22-3202, 22-3204. Smith v. U.S., 1974, 315 
A.2d 163, certiorari denied 95 S.Ct. 174, 419 
U.S. 896, 42 L.Ed.2d 139. Criminal Law @=> 
730(14) 

In prosecution for carrying a dangerous 
weapon, prosecutor's reference to defendant 
during argument to jury as a "burglar, thief, 
robber" was improper but did not prejudice 
defendant in view of fact that prosecutor ceased 
his argument immediately upon using the objec- 
tionable words, that trial court clearly instruct- 
ed jury shortly before prosecutor's improper 
remark that evidence of defendant's prior con- 
victions was introduced solely for a limited pur- 
pose and that both prosecutor and defense 
counsel repeated and reemphasized the limited 
purpose for which evidence of prior convictions 
had been introduced. D.C.C.E. § 22-3204. 
Maxwell v. U. S., 1972, 297 A.2d 771, certiorari 
denied 93 S.Ct. 2740, 412 U.S. 921, 37 L.Ed.2d 
147. Criminal Law <^> 722.3, 730(12) 

Where prosecuting attorney's inquiry of de- 
fense counsel as to whether defendant would be 
placed on the witness stand in prosecution for 
carrying a concealed weapon was not heard by 
jury until repeated by defense counsel in request 
for declaration of a mistrial, refusal to declare a 
mistrial was not error, in view of instruction as 
to defendant's rights, since defendant could not 
complain of action of his own counsel. 
D.C.Code, 1940, § 22-3204. Van Storey v. U.S. 
(Cr.App. 1950) 77 A.2d 318. Criminal Law @=> 
730(10) 

52. Examination of witnesses— In general 

In prosecution for robbery, conspiracy to 
commit robbery, and for carrying a deadly 
weapon without a license, requiring counsel for 
one defendant to ask a more precise question 
than question counsel asked a witness for prose- 
cution as to whether such witness was convict- 
ed several times of prostitution during specified 
years was within discretion of trial court. 
D.C.Code 1940, §§ 22-2901, 22-3204; 18 
U.S.C.A. § 371. Bundy v. U.S., C.A.D.C.1951, 
193 F.2d 694, 90 U.S.App.D.C. 12, certiorari 
denied. 72 S.Ct. 638, 343 U.S. 908, 96 L.Ed. 
1326. Witnesses'^ 236(4) 

Prosecutor who asked detective open-ended 
question leading to testimony as to identifica- 
tion made by witness that had not testified 
about identification and whose open-ended 
question led to detective's testimony in violation 
of court order was not sufficiently cautious and 
injected error into trial for armed robbery, as- 
sault with intent to commit robbery and to kill 
while armed, assault with dangerous weapon, 
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and carrying pistol without license. D.C.Code 
1981, §§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Witnesses @=> 236(4) 

Prosecutor's eight leading questions which 
were put to victims despite victims' inability to 
recall events of robbery were improper in prose- 
cution for armed robbery, assault with intent to 
commit robbery and to kill while armed, assault 
with dangerous weapon, and carrying pistol 
without license. D.C.Code 1981, §§ 22-501, 
22-502, 22-2901, 22-3202, 22-3204. Arnold v. 
U.S., 1986, 511 A.2d 399. Witnesses <£=> 240(1) 

Prosecutor's leading questions which were 
asked despite victims' inability to recall events, 
but which did not constitute only direct evi- 
dence against defendant, did not violate defen- 
dant's Sixth Amendment right to confront wit- 
nesses in prosecution for armed robbery, assault 
with intent to commit robbery and to kill while 
armed, assault with dangerous weapon, and 
carrying pistol without license. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204; U.S.C.A. Const.Amends. 5, 6. Arnold 
v. U.S., 1986, 511 A.2d 399. Criminal Law ©^ 
662.1 

53. — — Credibility and impeachment, exami- 
nation of witnesses 

Where offenses at issue were committed be- 
fore effective date of amendment to District of 
Columbia impeachment statute mandating ad- 
mission into evidence of certain prior convic- 
tions of a defendant if he takes the stand, as 
well as admission of such offenses as to wit- 
nesses, such retroactive application was uncon- 
stitutional as a prohibited ex post facto law. 
U.S.C.A.Const. art. 1, § 9, cl. 3; D.C.C.E. 
§§ 14-305, 22-3204. U. S. v. Henson, C.A.D.C. 
1973, 486 F.2d 1292, 159 U.S.App.D.C. 32. 
Constitutional Law <3=> 202; Witnesses ®=» 
337(7) 

Had defendant taken stand in prosecution for 
armed robbery, assault with dangerous weapon, 
and carrying dangerous weapon without li- 
cense, evidence of prior conviction for imper- 
sonating owner of federal check would have 
been admissible for impeachment purposes. 
D.C.C.E. §§ 22-502, 22-2901, 22-3204. U. S. v. 
Moore, CA.D.C.1972, 459 F.2d 1360, 148 
U.S.App.D.C. 336. Witnesses ^ 337(15) 

Affidavit of complaining witness' girlfriend 
provided sufficient factual predicate for defen- 
dants to ask witness impeaching questions, in 
prosecution for armed carjacking and weapons 
offenses, about witness' alleged prior conduct in 
loaning out his car and then falsely reporting it 
stolen. D.C.Code 1981, §§ 6-231 1(a), 

6-2361(3), 22-2903(b), 22-3204(a, b). Brown 
v. U.S., 1999, 726 A.2d 149, certiorari denied 
120 S.Ct. 967, 145 L.Ed.2d 838. Witnesses <&* 
349 
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Through cross-examination of witnesses in 
prosecution for felony-murder and first-degree 
burglary on subject of their plea agreement, 
defense counsel suggested that witnesses had a 
motive to lie at trial, and thereby triggered 
application of rules which permit admission of 
prior consistent statements, for purposes of de- 
termining whether such prior consistent state- 
ments were properly admitted. D.C.Code 1981, 
§§ 22-1801(a), 22-2401, 22-3202, 22-3204. 
Williams v. U.S., 1984, 483 A.2d 292, certiorari 
denied 106 S.Ct. 275, 474 U.S. 906, 88 L.Ed.2d 
236. Witnesses <&=» 414(2) 

Trial court in prosecution for felony-murder 
and first-degree burglary erred in admitting pre- 
vious statements of three prosecution witnesses 
during redirect to rehabilitate their testimony 
after defense counsel suggested that witnesses 
had a motive to lie at trial, where prior state- 
ments were made to law enforcement officials 
at a time when witnesses were under arrest and 
knew that they could be tried for first-degree 
murder, and thus, had a motive to lie to the 
detective who took the statements. D.C.Code 
1981, §§ 22-1801(a), 22-2401, 22-3202, 
22-3204. Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
88 L.Ed.2d 236. Witnesses &* 414(2) 

In prosecution for attempted robbery, burgla- 
ry, assault, and murder, trial court did not err 
in denying defendant's pretrial motion to limit 
his impeachment to fact but not nature of his 
prior convictions. D.C.Code 1981, §§ 22-502, 
22-1801(a), 22-2401, 22-2402, 22-3202, 
22-3204. Adams v. U.S., 1983, 466 A.2d 439. 
Witnesses <3» 337(30) 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
there was no error in trial court's refusal to 
permit additional inquiry into complainant's 
drug habits in the months before and after the 
incident in question. D.C.C.E. §§ 22-3204, 
22-32 14(b). Rogers v. U. S., 1980, 419 A.2d 
977. Witnesses <3» 344(2) 

Defense counsel, in prosecution for assault 
with a dangerous weapon, should have been 
allowed to impeach the prosecution's case by 
cross-examining one of the three prosecution 
witnesses as to his juvenile status, viz., the fact 
that he was on probation as a juvenile for a 
robbery conviction, since the three witnesses, 
two brothers and their cousin, were as one 
because of their unity of testimonial interest, to 
wit, their interest in keeping the one brother's 
probation from being revoked, and since the 
three may have thought that they themselves 
would be suspects, for any version of the shoot- 
ing tending to make defendant's activities ap- 
pear to have been in self-defense would con- 
comitantly point the finger of accusation at the 
three witnesses. D.C.C.E. §§ 22-502, 22-3204; 
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U.S.C.A.Const. Amend. 6. Gillespie v. U. S., 
1 977, 368 A.2d 1 136. Witnesses <£=> 372(2) 

Defendant's prior conviction of carrying a 
pistol without a license was within purview of 
statute providing that conviction of a crime is 
admissible for impeachment purposes if crime 
involved dishonesty or false statement. 
D.C.C.E. §§ 14-305," 14-305(b)(l)(B), 22-3204. 
Williams v. U. S., 1975, 337 A.2d 772. Wit- 
nesses <S=» 337(24) 

54. Competency and capacity, examina- 
tion of witnesses 

Prosecutor who called robbery victims to tes- 
tify despite victims' expressed inability to recall 
events was entitled to continue questioning vic- 
tims in order to probe memory and test recol- 
lection in prosecution for armed robbery, as- 
sault with intent to commit robbery and to kill 
while armed, assault with dangerous weapon, 
and carrying pistol without license. D.C.Code 
1981, §§ 22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Witnesses <&* 37(3) 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
trial court did not abuse discretion in refusing 
to order a psychiatric examination of prosecu- 
tion witness prior to ruling that she was compe- 
tent to testify. D.C.C.E. §§ 22-3204, 
22-32 14(b). Rogers v. U. S., 1980, 419 A.2d 
977. Witnesses <^ 77 

55. Cross examination of witnesses 

Impeaching defendant by asking him, over 
objection, whether he had previously pled guilty 
to a charge of carrying a pistol without a license 
and a charge of possession of heroin was imper- 
missible under federal rule, since the offenses 
about which defendant was cross-examined 
were misdemeanors not punishable by death or 
imprisonment in excess of one year, and since, 
an intent to deceive or defraud not being an 
element of either, they did not involve "dishon- 
esty or false statement." Federal Rules of Evi- 
dence, rule 609(a), 28 U.S.C.A.; D.C.C.E. 
§§ 22-3204, 33-402. U. S. v. Millings, C.A.D.C. 
1976, 535 F.2d 121, 175 U.S.App.D.C. 293. 
Witnesses <&* 337(24) 

Trial court did not abuse its discretion in 
curtailing scope of defendant's cross-examina- 
tion of arresting officer regarding personnel 
regulations and practices, in prosecution for 
carrying pistol without license, possession of 
unregistered firearm, unlawful possession of 
ammunition, possession of phencyclidine and 
possession of marijuana; defendant proffered 
no facts or follow-up questions which would 
have supported theory that officer's own per- 
sonnel record was such that he had any incen- 
tive to misrepresent circumstances justifying ar- 
rest. D.C.Code 1.981, §§ 6-23 11 (a), 6-2361(3), 
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22-3204, 33-541(d). Deneal v. U.S., 1988, 551 
A.2dl312. Witnesses^ 373 

In prosecution which resulted in conviction of 
two defendants for felony-murder, two counts of 
armed robbery, assault with intent to kill while 
armed, and other lesser crimes, trial court did 
not abuse its discretion by restricting cross- 
examination of surviving victim, which was in- 
tended to show that victim had won money in 
gambling activities from a number of persons 
other than defendants and that these other per- 
sons may have had a motive to rob victims, 
since questioning had little bearing on credibili- 
ty of victim's identification of defendants and 
trial court in fact gave defense counsel consider- 
able leeway to explore collateral issue of surviv- 
ing victim's gambling activities before restrict- 
ing such questioning. D.C.Code 1973, 
§§ 22-3204, 22-3212. Ruth v. U. S., 1981, 438 
A.2d 1256. Witnesses <3=> 268(1) 

In prosecution for carrying a dangerous 
weapon and possession of prohibited weapon, 
trial court correctly disallowed cross-examina- 
tion of prosecution witness regarding her hospi- 
talization several years earlier, in that such is- 
sue was not relevant to her testimony. D.C.C.E. 
§§ 22-3204, 22-32 14(b). Rogers v. U. S., 1980, 
419 A.2d 977. Witnesses <S» 327 

56. Evidence in rebuttal, examination of 

witnesses 

Where defendant, who was convicted of car- 
rying a pistol without a license, and of unlawful 
possession of marihuana, testified that he had 
been beaten by police and desired hospitaliza- 
tion, Government could rebut such testimony 
with evidence that defendant's purpose of seek- 
ing hospital treatment was that he was a heroin 
addict, and admission of such evidence did not 
require a mistrial, as had occurred on previous 
occasion when such evidence was admitted, 
where tactical choice of defense counsel was in 
all probability to proceed. D.C.C.E. 
§§ 22-3204, 33-402; U.S.C.A.Const. Amend. 6. 
Terrell v. U. S., 1972, 294 A.2d 860, certiorari 
denied 93 S.Ct. 1398, 410 U.S. 938, 35 L.Ed.2d 
603. Criminal Law ©^ 683(1), 867 

57. Cumulative evidence, examination of 

witnesses 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
trial court did not err in excluding defendant's 
medical records, which he sought to introduce 
in support of his claim of self-defense, in that 
defendant had testified, without contradiction, 
that he suffered from a bad back and had re- 
ceived instructions from a doctor to avoid 
straining it, and any additional evidence would 
have been merely cumulative. D.C.C.E. 
§§ 22-3204, 22-32 14(b). Rogers v. U. S., 1980, 
419 A. 2d 977. Criminal Law <&* 675 
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58. Reopening case for further evidence, 

examination of witnesses 

In prosecution which resulted in conviction 
for carrying a pistol without a license and other 
crimes, when Government failed to present evi- 
dence that defendant lacked license to carry 
pistol during its case-in-chief, trial court did not 
err in permitting Government to reopen its case 
and present evidence as to whether he pos- 
sessed license for a gun. D.C.Code 1973, 
§ 22-3204. Ruth v. U. S., 1981, 438 A.2d 1256. 
Criminal Law <$== 686(1) 

59. Admissibility of evidence — In general 

Probative value of evidence of bullet-proof 
vest that defendant was wearing when arrested 
following chase through alley outweighed any 
danger that it would improperly sway jury's 
deliberations, and thus, evidence of vest was 
admissible in prosecution for various weapons- 
related offenses including possession of prohib- 
ited weapon. D.C.Code 1981, §§6-23 11 (a), 
6-2361, 22-3204(a), 22-3214(a). Jones v. U.S., 
1 999, 739 A.2d 348. Weapons <^ 1 7(3) 

In prosecution for carrying pistol without a 
license, defendant's proffered testimony indicat- 
ing that he picked up pistol which he found on 
ground and put it in his waistband to prevent it 
from being used by others in hostile crowd 
intending to turn it over to police when oppor- 
tunity arose, that he then walked into area of 
crowd and that he was not in immediate fear of 
attack when he found the pistol was insufficient 
to raise issue of self-defense and was inadmissi- 
ble. D.C.C.E. § 22-3204. Mitchell v. U. S., 
1973, 302 A.2d 216. Weapons <^> 17(3) 

60. Relevancy, admissibility of evidence 

Exclusion of arresting officer's testimony that 
there was no attempt to obtain fingerprints 
from pistol, which was found protruding from 
paper bag on passenger's side of transmission 
hump of defendant's automobile but within 
reach of the driver, was not error, as denying 
defendant the possible corroboration of his testi- 
mony that a passenger had alighted from vehi- 
cle on approach of police, had passenger's 
prints been found on weapon where defendant 
never sought to introduce fingerprint matter 
and did not seek to have Government perform 
fingerprint analysis or attempt to obtain such 
analysis himself.' D.C.C.E. § 22-3204. U. S. v. 
Henson, C.A.D.C.1973, 486 F.2d 1292, 159 
U.S.App.D.C. 32. Criminal Law <^> 338(1) 

Probative value of hospital records, which 
indicated defendant had a dressed laceration on 
his right hand, to impeach police officer's testi- 
mony that she had a clear view of defendant's 
right hand and saw nothing distinctive about it 
as defendant allegedly threw a pistol out of a 
car window, was not substantially outweighed 
by its prejudicial effect, in prosecution for car- 
rying a pistol without a license. D.C.Code 
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1981, § 22-3204(a). Dockery v. U.S., 2000, 746 
A.2d303. Criminal Law ©=338(7) 

Fact that defendant was wearing bullet-proof 
vest when arrested, combined with testimony 
that officers saw defendant with a gun, defen- 
dant's flight through alley, and location of gun 
in defendant's path of flight, was relevant to 
whether defendant also possessed machine gun. 
D.C.Code 1981, §§ 6-23 11 (a), 22-3204(a), 
22-3214(a). Jones v. U.S., 1999, 739 A.2d 348. 
Weapons ®=> 17(3) 

For purposes of prosecution for possession 
of prohibited weapon with intent to use it un- 
lawfully against another, evidence tending to 
prove that defendant had weapon for permissi- 
ble purpose would tend to negate government's 
evidence of unlawful intent, and threats com- 
municated to defendant could be relevant by il- 
luminating defendant's state of mind during 
period weapon was carried. D.C.Code 1973, 
§ 22-32 14(b). McBride v. U. S., 1982, 441 
A.2d 644. Weapons @=> 17(3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully against 
another wherein defendant claimed that she 
had seized weapon for use in defending herself, 
as to period of fight when defendant used or 
attempted to use weapon against victim and 
made claim of self-defense, both communicated 
and uncommunicated threats to defendant be- 
came relevant to negate prosecution's effort to 
prove unlawful intent. D.C.Code 1973, 
§22-32 14(b). McBride v. U. S., 1982, 441 
A.2d 644. Weapons <&* 17(3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully 
against another wherein defendant raised de- 
fense of self-defense, trial court erred in ex- 
cluding evidence of uncommunicated threats 
against defendant by complaining witness, 
since that evidence was relevant to issue of 
whether complaining witness was the aggres- 
sor. D.C.Code 1973, § 22-32 14(b). McBride 
v. U. S., 1982, 441 A.2d 644. Weapons ®= 
17(3) 

Trial court, in prosecution for possession of 
sawed-off shotgun, did not err or abuse discre- 
tion in determining that proffered testimony of 
defendant regarding circumstances of his pos- 
session of shotgun would be irrelevant and in- 
admissible to prove innocent possession of pro- 
hibited weapon, in that evidence did not show 
that defendant had found prohibited weapon 
recently, and testimony did not establish that 
defendant intended to deliver gun to law en- 
forcement officials at time he was apprehended. 
D.C.C.E. §§ 22-3204, 22-32 14(a). Worthy v. U. 
S., 1980, 420 A.2d 1216. Weapons <&» 17(3) 

61. Materiality, admissibility of evidence 

Court's refusal to permit defendant, who was 
arrested alter guns were found in vehicle which 
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had been occupied by him and others and 
which had been stopped after officers observed 
wired-on license plates and defective tail lights, 
to inquire as to nature of police procedure fol- 
lowed in cases of routine spot checks was not 
error. D.C.C.E. § 22-3204. Garris v. U. S., 
1972, 295 A.2d 510. Criminal Law <^> 382 

62. Nature of criminal act and attendant 

circumstances, admissibility of evidence 

In determining whether one's purpose in car- 
rying object was its use as deadly or dangerous 
weapon, factfinder must consider circumstances 
surrounding its possession and use, including 
design or construction of instrument, conduct of 
defendant prior to his arrest, any physical alter- 
ation of instrument, and time and place defen- 
dant was found in possession; there is no re- 
quirement, however, that defendant evidence 
specific intent to use instrument for unlawful 
purpose. D.C.Code 1981, § 22-3204. Monroe 
v. U.S., 1991, 598 A.2d 439. Weapons <^ 17(3) 

Admission of evidence that defendant was 
carrying considerable sum of cash when arrest- 
ed was not abuse of trial court's discretion in 
trial for carrying a pistol without a license. 
D.C.Code 1981, § 22-3204. Bigelow v. U.S., 
1985, 498 A.2d 210. Criminal Law <&» 347 

In prosecutions under the dangerous weapons 
statute, in the absence of any explanation from 
the defendant, the conceivable legitimate rea- 
sons for carrying an instrument alleged to be a 
dangerous weapon and the location of his arrest 
are a proper subject of inquiry. D.C.Code 1981, 
§ 22-3204. In re S.P., 1983, 465 A.2d 823. 
Weapons @=M 7 (3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully against 
another, defendant may offer evidence of com- 
municated threats in order to show her state of 
mind during different, relevant time periods to 
establish that defendant lacked intent at time of 
possession to use weapon unlawfully. 
D.C.Code 1973, § 22-3214(b). McBride v. U. 
S., 1982, 441 A.2d 644. Weapons <^> 17(3) 

63. Identity of persons or things, admis- 
sibility of evidence 

That defendant's conviction for earlier crime 
had been set aside pursuant to provisions of 
Youth Corrections Act did not render inadmissi- 
ble photographs of fingerprints discovered at 
scene of crime and identified as defendant's on 
basis of prints of defendant retained after earli- 
er conviction. 18 U.S.C.A. § 5021(a); D.C.C.E. 
§22-3204; 26 U.S.C.A. (I.R.C. 1954) § 7237; 28 
U.S.C.A. §§ 533, 534. Stevenson v. U. S., 
C.A.D.C.1967, 380 F.2d 590, 127 U.S.App.D.C. 
43, certiorari denied 88 S.Ct. 347, 389 U.S. 962, 
19 L.Ed.2d 375. Criminal Law <S= 339 
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64. — — In-court identification, admissibility 
of evidence 

While lineup was not conducted under most 
ideal circumstances it was not so impermissibly 
suggestive to misidentification as to preclude 
identification testimony by eyewitnesses who 
had ample opportunity to view defendant dur- 
ing robbery. D.C.C.E. §§ 22-502, 22-2901, 
22-3204; U.S.C.A.Const. Amend. 5. U. S. v. 
Neverson, C.A.D.C.1972, 463 F.2d 1224, 150 
U.S.App.D.C. 133. Criminal Law <3=> 339.10(9) 

Although police officer's identification of de- 
fendant was vulnerable to attack before jury, in 
that officer could not pick defendant out of 
photo array a few days after shooting but 
claimed to recognize defendant 19 days later at 
student discipline hearing, identification was le- 
gally sufficient to support finding by jury that 
defendant was individual who fired shots at 
police officer, as required for convictions of 
assault with a dangerous weapon and posses- 
sion of firearm during crime of violence. 
D.C.Code 1981, §§ 22-502, 22-3204(b). U.S. v. 
Bamiduro, 1998, 718 A.2d 547. Criminal Law 
@=» 339.11(7), 339.11(10) 

65. Demonstrative or documentary evi- 
dence, admissibility of evidence 

Trial court, in prosecution for carrying pistol 
without license and possession of firearm by 
convicted felon, properly found that dangers 
associated with admitting photographs of de- 
fendant holding gun did not outweigh their pro- 
bative value, because even though it was not 
conclusively proven that room shown in photo- 
graphs was hotel room in which defendant was 
discovered with gun or that gun seized was 
same gun appearing in photographs, those pho- 
tographs did make it significantly more likely 
that they were same room and gun and that, as 
result, defendant was guilty of charged crime of 
possession; therefore, trial court did not abuse 
its discretion in admitting photographs into evi- 
dence. 18 U.S.C.A.App. § 1202(a)(1); 
D.C.Code 1981, § 22-3204. U.S. v. Blackwell, 
C.A.D.C.1982, 694 F.2d 1325, 224 U.S.App.D.C. 
350. Criminal Law <3=> 438(3) 

Medical records that indicated that defendant 
had a dressed laceration on his right hand were 
relevant, in prosecution for carrying a pistol 
without a license, to impeach police officer's 
testimony that she had a clear view of defen- 
dant's right hand and saw nothing distinctive 
about it as defendant allegedly threw a pistol 
out of a car window. D.C.Code 1981, 
§ 22-3204(a). Dockery v. U.S., 2000, 746 A.2d 
303. Witnesses^ 405(1) 

Where prosecution presented evidence which 
placed revolver and air pistol in hands of defen- 
dant and codefendant, such guns had connec- 
tion with crime and thus it was not error to 
admit guns into evidence and show them to jury 
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in prosecution for assault on police officer with 
dangerous weapon, assault with dangerous 
weapon, and carrying pistol without license. 
D.C.C.E. §§ 22-502, 22-505(a, b), 22-3204. 
Oesby v. U. S., 1979, 398 A.2d 1, 6 A.L.R.4th 1. 
Criminal Law <£=> 404.65 

66. — — Judicial notice, admissibility of evi- 

dence 

In prosecution for carrying without a license 
pistol which was found in defendant's automo- 
bile after he was observed parked in bus zone 
and was unable to produce his driver's license, 
trial judge was required to take judicial notice 
of municipal regulation authorizing police to 
move an illegally parked automobile since such 
regulation comes within superior court's origi- 
nal jurisdiction. D.C.C.E. § 22-3204. Banks v. 
U. S., 1972, 287 A.2d 85. Criminal Law &=> 
304(12) 

67. Other offenses, admissibility of evi- 
dence 

Evidence of the circumstances surrounding 
prior robbery investigation, involving defendant 
and the complainant in present prosecution for 
assault with a dangerous weapon and for carry- 
ing a pistol without a license, was admissible 
since such evidence was clearly relevant to the 
identification question which defendant raised 
by his defense of mistaken identity; moreover, 
since no evidence was introduced connecting 
defendant in any way with the earlier crime, the 
possibility of any prejudice to defendant in the 
instant case was remote. D.C.C.E. §§ 22-502, 
22-3204. U. S. v. Mizzell, C.A.D.C.1971, 452 
F.2d 1328, 146 U.S.App.D.C. 399. Criminal 
Law e=> 369.15 

68. Evidence wrongfully obtained, ad- 
missibility of evidence 

Where consent to search cab and subsequent 
statement regarding gun were both direct prod- 
uct of unlawful detention of cabdriver, it was 
necessary that his statements made at police 
headquarters and that evidence seized from cab 
pursuant to unlawfully obtained consent be sup- 
pressed. U.S.C.A.Const.Amend. 4; D.C.Code 
1973, § 22-3204. U. S. v. Allen, 1981, 436 A.2d 
1303. Criminal Law <£=> 394.1(3), 412.1(3) 

Where government contends that routine in- 
vestigative procedures would lead to inevitable 
discovery, government must show that proce- 
dure was clearly routine and that its results 
were readily predictable, and where police even 
though they were looking for gun in cab did not 
find gun first time they looked for it, it could not 
be said with certainty that routine inventory 
search, conducted without tainted information, 
would have revealed the gun or that result of 
such search would be readily predictable at all, 
and thus suppression was required. 
U.S.C.A.Const.Amend. 4; D.C.Code 1973, 
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§ 22-3204. U. S. v. Allen, 1981, 436 A.2d 1303. 
Criminal Law <£=> 394. 1 (3) 

69. Declarations by accused, admissibili- 
ty of evidence 

Where defendant initiated a conversation with 
a police officer after having told the officer that 
he wanted to talk to an attorney before answer- 
ing any more questions about a murder, he 
showed an awareness of his rights by his waiver 
of them at the onset and in a subsequent invoca- 
tion of them, and, although his conduct was 
sometimes bizarre, he was responsive to ques- 
tions, defendant knowingly and intelligently 
waived his right to remain silent and right to 
counsel. D.C.Code 1981, §§ 22-3202, 22-3204; 
U.S.C.A. Const. Amends. 5, 6. Rogers v. U.S., 
1984, 483 A.2d 277, certiorari denied 105 S.Ct. 
1223, 469 U.S. 1227, 84 L.Ed.2d 363. Criminal 
Law @=> 412.2(5) 

Alibi statement made by defendant to under- 
cover government agent, in response to state- 
ment by government informer to defendant that 
the agent knew a deputy marshal who could 
help him, and that if the agent asked about the 
murder for which defendant had been arrested, 
defendant could tell agent he had been with 
informer at a party at the time the murder 
occurred was not given to agent involuntarily, 
and therefore use of it at trial did not violate 
defendant's Fifth Amendment right against self- 
incrimination, as the agent was investigating 
the deputy marshal and not defendant, and as, 
defendant was not required to meet with agent, 
but did so voluntarily. U.S.C.A. Const. Amend. 
5; D.C.Code 1973, §§ 22-2403 to 22-3202(a)(l), 
22-3204. Hill v. U. S., 1981, 434 A.2d 422, 
certiorari denied 102 S.Ct. 1020, 454 U.S. 1151, 
71 L.Ed.2d 307. Criminal Law <3=> 412.1(1) 

Where defendant had not yet been indicted 
for murder at point when, in response to state- 
ment by government informer to defendant that 
undercover government agent knew a deputy 
marshal who could help him, and statement 
that if the agent asked about the murder, defen- 
dant could tell agent he had been with informer 
at a party at the time the murder occurred, 
defendant made a statement to that effect dur- 
ing his conversation with agent, rule providing 
that an accused's right to counsel is violated 
where there is used at trial evidence of his own 
incriminating words which federal agents have 
deliberately elicited from him after he has been 
indicted and in the absence of counsel did not 
apply; therefore, defendant was not entitled to 
prevent introduction into evidence of the alibi 
he gave agent. U.S.C.A. Const. Amend. 6; 
D.C.Code 1973, §§ 22-2403 to 22-3202(a)(l), 
22-3204. Hill v. U. S., 1981, 434 A.2d 422, 
certiorari denied 102 S.Ct. 1020, 454 U.S. 1151, 
71 L.Ed.2d 307. Criminal Law <^> 412.2(2) 
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Record in prosecution for carrying a pistol 
without a license in violation of District of Co- 
lumbia statute supported finding that defendant, 
to whom Miranda warnings were read by po- 
liceman from standard police form and w r ho 
was given the form to read in police station 
before being questioned, but who was not asked 
if he understood contents of form, had been 
sufficiently informed of his right to remain si- 
lent and to counsel. D.C.C.E. §§ 16-706, 
22-3204, 22-3215; U.S.C.A.Const. Amend. 5. 
Brewster v. U. S. (App. 1970) 271 A.2d 409. 
Criminal Law <3=> 4 1 2 .2(3) 

Because police questioning concerning defen- 
dant's address could be incriminating in view of 
charge of violating District of Columbia statute 
prohibiting carrying an unlicensed pistol except 
in one's dwelling house, Fifth Amendment ap- 
plied to questioning concerning defendant's ad- 
dress, and the required constitutional warnings 
as to right to remain silent and right to counsel 
were also applicable. D.C.C.E. § 22-3204; 
U.S.C.A.Const. Amend. 5. Brewster v. U. S. 
(App. 1970) 271 A.2d 409. Criminal Law <^> 
412.2(2) 

70. Hearsay, admissibility of evidence 

In proceeding in which defendant was con- 
victed of second-degree murder while armed 
and of carrying pistol without a license, declar- 
ant's alleged hearsay statement to officer that 
specified individual other than defendant shot 
victim did not have sufficient equivalent circum- 
stantial guarantees of trustworthiness to war- 
rant its admission into evidence as exception to 
hearsay rule, in that statement was not made 
under oath, was not made in presence of trier of 
fact and that declarant was not subject to cross- 
examination and in view of fact that it was not 
demonstrated that probability of trustworthiness 
in statement outweighed normal risks associat- 
ed with inherent dangers of hearsay statements, 
D.C.C.E. §§ 22-2403 to 22-3202, 22-3204; Fed. 
Rules Evid. Rule 804(b)(5), 28 U.S.C.A. Jack- 
son v. U. S., 1980, 424 A.2d 40, certiorari de- 
nied 102 S.Ct. 979, 454 U.S. 1127, 71 L.Ed.2d 
116. Criminal Law <£> 419(1.10) 

71. Expert testimony, admissibility of ev- 
idence 

Trial judge made sufficient inquiry, in domes- 
tic violence prosecution, to determine whether 
psychologist's proposed testimony on battered 
woman syndrome (BWS) satisfied Dyas require- 
ments for admissibility of expert testimony, 
where judge held proceeding in limine with 
respect to proposed testimony and judge took 
judicial notice of, and adopted, transcript of 
Dyas hearing from case involving BWS testimo- 
ny from psychologist. D.C.Code 1981, 
§§ 22-504, 22-3204(b). Nixon v. U.S., 1999, 
728 A. 2d 582, adhered to on denial of rehearing 
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736 A.2d 1031, certiorari denied 120 S.Ct. 841, 
145 L.Ed.2d 707. Criminal Law <^> 474.4(3) 

Psychologist's expert testimony on battered 
woman syndrome (BWS) was beyond ken of lay 
trier of fact and would be helpful to jurors in 
their consideration of evidence in domestic vio- 
lence prosecution, and thus, testimony was ad- 
missible. D.C.Code 1981, §§ 22-504, 
22-3204(b). Nixon v. U.S., 1999, 728 A.2d 582, 
adhered to on denial of rehearing 736 A. 2d 
1031, certiorari denied 120 S.Ct. 841, 145 
L.Ed.2d 707. Criminal Law <£=> 474.4(3) 

Psychologist's expert testimony on battered 
woman syndrome (BWS) was relevant, and 
prosecution laid sufficient foundation for its ad- 
mission in domestic violence prosecution, even 
though psychologist did not examine or specifi- 
cally diagnose victim. D.C.Code 1981, 
§§ 22-504, 22-3204(b). Nixon v. U.S., 1999, 
728 A. 2d 582, adhered to on denial of rehearing 
736 A. 2d 1031, certiorari denied 120 S.Ct. 841, 
145 L.Ed.2d 707. Criminal Law <3=> 474.4(3), 
486(6) 

Probative value of psychologist's expert testi- 
mony on battered woman syndrome (BWS) was 
not substantially outweighed by its prejudicial 
effect, and thus, testimony was admissible in 
domestic violence prosecution. D.C.Code 1981, 
§§ 22-504, 22-3204(b). Nixon v. U.S., 1999, 
728 A. 2d 582, adhered to on denial of rehearing 
736 A.2d 1031, certiorari denied 120 S.Ct. 841, 
145 L.Ed.2d 707. Criminal Law <^> 474.4(3) 

Experienced psychologist who wrote and lec- 
tured widely on subject of domestic violence 
and who previously had been qualified as expert 
witness approximately 75 times was qualified to 
give expert testimony on battered woman syn- 
drome (BWS) in domestic violence prosecution, 
despite claim that psychologist had severe femi- 
nist bias. D.C.Code 1981, §§ 22-504, 
22-3204(b). Nixon v. U.S., 1999, 728 A.2d 582, 
adhered to on denial of rehearing 736 A. 2d 
1031, certiorari denied 120 S.Ct. 841, 145 
L.Ed.2d 707. Criminal Law <£=> 478(1) 

72. Opinion evidence, admissibility of ev- 
idence 

Permitting police officer to testify regarding 
direction from which shot causing bullet hole in 
wall was fired did not constitute an abuse of 
discretion in prosecution for armed robbery and 
for carrying a dangerous weapon. D.C.C.E. 
§§ 22-2901, 22-3202, 22-3204. U. S. v. Pier- 
sou, C.A.D.C.1974, 503 F.2d 173, 164 U.S.App. 
D.C. 82. Criminal Law ^=> 459 

73. Presumptions and burden of proof — In 

general 

To support conviction for carrying pistol with- 
out license, government need not prove that 
defendant intended to use unlicensed pistol for 
unlawful purpose. D.C.Code 1981, § 22-3204. 
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Campos v. U.S., 1992, 617 A.2d 185. Weapons 
■@=> 12 

In order to show a violation of: statute provid- 
ing that no person shall carry either openly or 
concealed on or about his person a pistol, with- 
out a license therefor, or any deadly or danger- 
ous weapon capable of being so concealed, the 
government must prove beyond a reasonable 
doubt that the defendant carried either openly 
or in a concealed manner any deadly or danger- 
ous weapon, that he had the intent to do the 
acts constituting carrying such a dangerous 
weapon, and that the defendant's purpose in 
carrying the instrument was its use as a danger- 
ous weapon; the government is not required to 
show a defendant's specific intent to use the 
instrument unlawfully. D.C.Code 1981, 
§ 22-3204. In re $.¥., 1983, 465 A.2d 823. 
Weapons <&* 6, 7 

If instrument found on defendant after arrest 
was not used in crime and is not per se danger- 
ous weapon, Government must show something 
in addition to fact that it was found on defen- 
dant to meet tests laid down for various danger- 
ous weapons statutes. D.C.C.E. §§ 22-502, 
22-3204, 22-3214. Cooper v. U. S., 1977, 368 
A. 2d 554. Weapons <3=> 4 

When defendant is charged with carrying a 
pistol without a license, government must prove 
that the weapon was operable. D.C.C.E. 
§ 22-3204. Anderson v. U. S., 1974, 326 A.2d 
807, certiorari denied 95 S.Ct. 1405, 420 U.S. 
978, 43 L.Ed. 2d 659. Weapons @=> 12 

All that is needed to prove violation of statute 
prohibiting carrying pistol without license is 
intent to do the proscribed act. D.C.C.E. 
§ 22-3204. Mitchell v. U. S., 1973, 302 A.2d 
216. Weapons <B=> 12 

In prosecution for carrying a pistol without a 
license, defendant had burden of bringing him- 
self within statutory exception to offense 
charged, and government did not have burden 
of showing, as an element of its proof, that 
defendant did not come within exception. 
D.C.C.E. §§ 22-3204 to 22-3206. Williams v. 
U. S. (App. 1968) 237 A.2d 539. Weapons <2> 
17(2) 

74. Actual or constructive possession, 

presumptions and burden of proof 

To establish constructive possession of pistol 
or ammunition, government must prove defen- 
dant had knowledge of presence of contraband 
items and existence of dominion and control 
over them. D.C.Code 1981, § 22-3204(a). 
McGriff v. U.S., 1997, 705 A.2d 282, certiorari 
denied 118 S.Ct. 1542, 523 U.S. 1086, 140 
L.Ed.2d 690. Weapons e=> 4 

To support conviction based on firearm and 
ammunition offenses, government was required 
to prove defendant had actual or constructive 
possession of firearms, and where defendant 
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was not found in actual possession of -firearms, 
government had to prove that defendant had 
constructive possession of firearms. D.C.Code 
1981, §§ 6-231 1(a), 6-2361(3), 22-3204(a, b). 
Taylor v. U.S., 1995, 662 A.2d 1368. Weapons 
&=> 4 

To support conviction for carrying pistol with- 
out license, government must demonstrate that 
defendant had either actual or constructive pos- 
session of unlicensed pistol; for this purpose, 
there is no significant legal distinction between 
possession and custody. D.C.Code 1981, 
§ 22-3204. Campos v. U.S., 1992, 617 A.2d 
185. Weapons @=>' 12 

To establish constructive possession in prose- 
cution for carrying pistol without license, gov- 
ernment must demonstrate, either through di- 
rect or circumstantial evidence, defendant's 
knowledge of pistol's presence. D.C.Code 1981, 
§ 22-3204. Campos v. U.S., 1992, 617 A.2d 
185. Weapons^ 12 

To prove constructive possession of pistol, 
evidence must be adduced establishing that pis- 
tol was conveniently accessible to defendant 
and that he knew of its presence. D.C.Code 
1981, § 22-3204. Brown v. U.S., 1988, 546 
A. 2d 390. Weapons ®=> 4 

Direct personal possession of prohibited 
weapon is not required for occupant of automo- 
bile to be convicted of violation of statute pro- 
hibiting carrying pistol without a license. 
D.C.C.E § 22-3204. Ken h an v. U. S. (App. 
1970)263 A.2d 253. Weapons ®» 12 

75. Lack of licensure, presumptions and 

burden of proof 

There was no manifest miscarriage of justice 
in defendant's convictions under District of Co- 
lumbia law based on proof that defendant was 
not licensed to carry arms and that two pistols 
recovered in his estranged wife's apartment 
were not registered in his name, even though 
defendant alleged evidence was insufficient in 
that record search was fatally flawed because he 
did not reside at his estranged wife's address 
and that record search had been limited to 
registrations and licenses in defendant's name 
at that address, where there was no claim that 
search using defendant's correct address would 
have uncovered any exculpatory license or reg- 
istration record and where defendant's prior 
convictions would have made it unlawful for 
him to own, possess, or register pistol. 
D.C.Code 1981, §§ 6-23 11 (a), 6-23 12(a)(2), 
6-2361, 22-3202, 22-3204. U.S. v. Jackson, 
C.A.D.C.1987, 824 F.2d 21, 262 U.S.App.D.C 
294, certiorari denied 108 S.Ct. 715, 484 U.S. 
1013, 98 L.Ed.2d 665. Weapons ®=» 17(4) 

On charge of carrying pistol without license, 
government may prove lack of license to carry 
weapon by oral testimony of someone who has 
searched entire group of entries and is prepared 
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to report that it does not contain specific entry. 
D.C.Code 1973, § 22-3204. Hilton v. U. S., 
1981, 435 A.2d 383. Weapons <$=> 17(4) 

For conviction for carrying unlicensed pistol 
in District of Columbia in violation of statute, it 
was necessary only to show that defendant in- 
tended to carry pistol and that pistol was car- 
ried unlicensed in the district; it was not neces- 
sary to show specific intent to carry unlicensed 
pistol. D.C.C.E. § 22-3204. Brown v. U. S., 
1977, 379 A.2d 708. Weapons <&=> \2 

In prosecution for carrying gun without li- 
cense, prosecution was required only to prove 
that accused carried gun and had no license to 
carry it, and was not required to prove all 
contents of original record of all licenses for 
carrying guns issued by superintendent of po- 
lice. D.C.Code 1940, '§ 23-3204. Bussie v. 
U.S. (Cr.App. 1951) 81 A.2d 247. Weapons <^ 
17(2) 

In prosecution for carrying gun without li- 
cense, government could prove that no license 
to carry gun had ever been issued to defendant 
by oral testimony of lieutenant of police depart- 
ment who had searched entire group of entries 
and was prepared to report that it did not 
contain entry favorable to defendant. D.C.Code 
1940, § 23-3204. Bussie v. U.S. (Cr.App. 1951) 
81 A.2d 247. Weapons^ 17(4) 

76. Knowledge and control of weapon, 

presumptions and burden of proof 

Knowledge of gun's presence may be inferred 
from surrounding circumstances; Government 
need not offer direct evidence of defendants' 
knowledge. D.C.Code 1981, §§ 6-2311, 
22-3204. Logan v. U.S., 1985, 489 A.2d 485. 
Weapons^ 17(2), 17(4) 

In prosecution for carrying a pistol without a 
license, it is not necessary that Government 
offer direct proof of knowledge of presence of 
the pistol. D.C.C.E. § 22-3204. Johnson v. 
U.S., 1973, 309 A. 2d 497, certiorari denied 94 
S.Ct. 1960, 416 U.S. 951, 40 L.Ed. 2d 301. 
Weapons ©^ 17(4) 

In prosecution for carrying a pistol without a 
license, Government must prove that the pistol 
was conveniently accessible to defendant, and 
that he knew of its presence. D.C.C.E. 
§ 22-3204. Johnson v. U.S., 1973, 309 A.2d 
497, certiorari denied 94 S.Ct. 1960, 416 U.S. 
951, 40 L.Ed. 2d 301. Weapons <^> 6 

Knowledge of presence of pistol could be rea- 
sonably inferred, in prosecution for carrying 
pistol without a license, from fact that one or 
two inches of butt of pistol were sticking out 
from between backrest and seat to left of where 
defendant had been sitting in automobile. 
D.C.C.E. § 22-3204. Kenhan v. U, S. (App. 
1970) 263 A.2d 253. Weapons ^> 17(2) 
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77. Carrying and concealing, presump- 
tions and burden of proof 

In prosecution for carrying a pistol without a 
license, prosecution had no burden of proving 
that defendant either owned the pistol, custom- 
arily carried it, or was intending to use it. 
D.C.C.E. § 22-3204. U. S. v. Freeman, 
C.A.D.C.1972, 462 F.2d 290, 149 U.S.App.D.C. 
186. Weapons ®=> 17(2) 

In order to convict a defendant of carrying a 
pistol without a license, the government need 
only prove that the defendant either actually or 
constructively possessed the pistol in order to 
prove that he or she "carried" it as the term 
was used in the statute. D.C.Code 1981, 
§ 22-3204. Butler v. U.S., 1992, 614 A.2d 875, 
certiorari denied 113 S.Ct. 625, 506 U.S. 1009, 
121 L.Ed.2d 558. Weapons ©=> 6, 10 

To support conviction for carrying dangerous 
weapon, Government must show that defendant 
carried in open or concealed manner a danger- 
ous weapon, intended to do acts constituting 
carrying the weapon, and intended to use object 
as dangerous weapon. D.C.Code 1981, 
§ 22-3204. Strong v. U.S., 1990, 581 A.2d 383. 
Weapons <£=> 6 

78. Carriage in dwelling, business place 

or property, presumptions and burden 
of proof 

In prosecution for carrying a dangerous 
weapon, burden is on defendant to produce 
some evidence to bring himself within exception 
for carrying a weapon on land possessed by 
him. D.C.Code 1981, § 22-3204. Fortune v. 
U.S., 1990, 570 A.2d 809. Weapons <S=> 17(2) 

A defendant who seeks to come within the 
"dwelling house" exception to the statutory pro- 
hibition against carrying a pistol without a li- 
cense must establish exclusive possession and 
control of the premises in which the pistol is 
kept. D.C.Code 1973, § 22-3204. Gaulmon v. 
U.S., 1983, 465 A.2d 847. Weapons <^ 9 

Defendant charged with carrying pistol with- 
out a license had burden of bringing himself 
within exception provided for person who car- 
ries weapon in his dwelling house or on other 
land possessed by him. D.C.C.E. § 22-3204. 
Hines v. U. S., 1974, 326 A.2d 247. Weapons 
®=>17(2) 

For defendant charged with carrying pistol 
without a license to bring himself within excep- 
tion provided for person carrying weapon in his 
own dwelling or on other land possessed by 
him, defendant was required to show that he 
had exclusive control and possession of the 
premises. D.C.C.E. § 22-3204. Hines v. U. S„ 
1974, 326 A.2d 247. Weapons <&* 9 

In prosecution for carrying a pistol without a 
license, defendant had burden of bringing him- 
self within exception to statute providing that 
no person shall carry a pistol without a license 
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except in his dwelling house or place of busi- 
ness or on other land possessed by him. 
D.C.C.E. § 22-3204. White v. U. S., 1971, 283 
A.2d 21, 57 A.L.R.3d 934. Weapons &=> 17(2) 

Under statute prohibiting carrying pistol with- 
out license except in dwelling or place of busi- 
ness burden was on prosecution not only to 
prove that defendant was carrying weapon but 
to allege and prove affirmatively that he did not 
have a license. D.C.Code 1940, § 23-3204. 
Bussie v. U.S. (Cr.App. 1951) 81 A.2d 247. 
Weapons &* 17(2) 

Under the statute prohibiting the carrying of a 
pistol without a license except in a dwelling 
house or place of business, burden was on pros- 
ecution not only to prove that defendant as a 
rider was carrying pistol in taxicab, but to al- 
lege and prove affirmatively that defendant did 
not have a license. D.C.Code 1940, § 22-3204. 
Brown v. U.S. (Cr.App. 1949) 66 A.2d 491. 
Weapons <3=> 17(2) 

79. Justification or excuse, presumptions 

and burden of proof 

In order to assert defense of innocent posses- 
sion to charge of carrying pistol without a li- 
cense, defendant must show not only absence of 
criminal purpose but also that his possession 
was excused and justified as stemming from 
affirmative effort to aid and enhance social poli- 
cy underlying law enforcement. D.C.Code 
1981, § 22-3204. Bieder v. U.S., 1998, 707 
A.2d 781. Weapons C^ 13 

In order to assert justified or momentary pos- 
session as a defense to charge of carrying a 
pistol without a license, an accused must show 
not only that the possession was either extreme- 
ly brief or was excused and justified as stem- 
ming from an affirmative effort to aid and en- 
hance social policy underlying law enforcement 
but also that there was an absence of criminal 
purpose. D.C.C.E. § 22-3204. Blango v. U. S., 
1975, 335 A.2d 230. Weapons <3^ 17(2) 

In order to assert defense of innocent or mo- 
mentary possession of pistol as defense to 
charge of carrying pistol without a license, ac- 
cused must show not only an absence of crimi- 
nal purpose, but also that his possession was 
excused and justified as stemming from an affir- 
mative effort to aid and enhance social policy 
underlying law enforcement. D.C.C.E. 

§§ 22-3204, 22-3205. Hines v. U. S., 1974, 326 
A.2d 247. Weapons <3=* 13 

80. Statutory exceptions, presumptions 

and burden of proof 

Under § 22-3205, the exception to carrying 
pistol without license charge, burden is upon 
defendant to prove that he qualified for excep- 
tion. D.C.Code 1981, §§ 22-3204, 22-3205. 
Chapman v. U.S., 1985, 493 A.2d 1026. Weap- 
ons ^ 17(2) 
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— Recidivists, presumptions and bur- 
den of proof 

In order to prosecute a felony under the "felo- 
ny-repeater" clause of statute pertaining to pos- 
session of pistol, government must not only 
prove that defendant was a felon who possessed 
or controlled a gun, but, in addition, that the 
felon had an unlicensed pistol on his person 
while not in his dwelling or on land owned by 
him. D.C.C.E. §§ 22-3203(2), 22-3204. Pal- 
more v. U. S., 1972, 290 A. 2d 573, jurisdiction 
postponed 93 S.Ct. 66, 409 U.S. 840, 34 L.Ed.2d 
79, affirmed 93 S.Ct. 1670, 411 U.S. 389, 36 
L.Ed.2d 342. Weapons <8» 17(2) 

If a person has not previously been convicted 
of a violation of this section or of a felony, the 
violation is subject to the misdemeanor penal- 
ties of § 22-3215. On the other hand, if a per- 
son has a prior conviction for a violation of this 
section or has a felony conviction, the person is 
subject to the imposition of a felony sentence 
pursuant to paragraph (a)(2) of this section. 
United States v. Bigelow, 123 WLR 401 (Super. 
Ct. 1995). 

82. Questions of law and fact 

Competency of mentally retarded 1 8-year-old 
prosecutrix to testify in prosecution for assault 
with intent to commit rape while armed, assault 
with a dangerous weapon and carrying a dan- 
gerous weapon, was a threshold question of law 
committed to the trial court's discretion; it re- 
mained for the jury, however, to assess credibil- 
ity of the witness and the weight to be given her 
testimony. D.C.C.E. §§ 22-501, 22-502, 
22-3202, 22-3204. U. S. v. Benn, C.A.D.C. 
1972, 476 F.2d 1127, 155 U.S.App.D.C. 180. 
Criminal Law <®=> 742(1); Witnesses ©» 79(3) 

Evidence in prosecution for assault with dan- 
gerous weapon and carrying a dangerous weap- 
on after conviction of felony did not warrant 
grant of motion for acquittal on theory of self 
defense. D.C.C.E. §§ 22-502, 22-3204. U. S. v. 
James, C.A.D.C. 1971, 452 F.2d 1375, 147 
U.S.App.D.C. 43. Assault And Battery <&* 95 

In prosecution for robbery and carrying a 
dangerous weapon wherein government's testi- 
mony on issue of insanity was offered by a 
number of lay witnesses and a qualified psychia- 
trist, and on part of defendant there was oppos- 
ing testimony both lay and psychiatric, issue of 
insanity was for jury. D.C.Code 1951, 
§§ 22-2901, 22-3204.' Niport v. U.S., C.A.D.C. 
1959, 263 F.2d 901, 105 U.S.App.D.C. 64. 
Criminal Law <®=> 740 

If prosecution for violation of statute defining 
the offense a person commits in carrying a 
pistol without license except in his dwelling 
house or place of business or on other land 
possessed by him, jury question was presented 
as to whether place at which defendant was 
carrying weapon was his place of business. 



D.C.Code-1951, § 22-3204. Alexander v. U.S., 
C.A.D.C. 1954, 210 F.2d 727, 93 U.S.App.D.C. 
240. Weapons <3=> 17(5) 

In prosecution for violation of statute forbid- 
ding carrying of pistol on or about one's person 
without a license, question whether, in having 
loaded pistol under hinged front seat of automo- 
bile so that he could get it by alighting from 
automobile and tilting driver's seat upward and 
forward, defendant had the weapon in such 
proximity to his person as to be convenient of 
access and within reach was one for jury. 
D.C.Code 1940, §22-3204. Wilson v. U.S., 
C.A.D.C. 1952, 198 F.2d 299, 91 U.S.App.D.C. 
135. Weapons o=> 17(5) 

Jury question as to whether defendants con- 
structively possessed drugs and weapons found 
in vehicle which was owned by one defendant 
and to which other defendant had keys was 
presented by evidence that police stopped car 
owner and key holder near to each other and to 
the vehicle containing the contraband, that dis- 
tinct smell of narcotics was emanating from 
vehicle, that both defendants were able to exer- 
cise dominion and control over the contents of 
the vehicle, and that defendants made incrimi- 
nating statements indicating consciousness of 
guilt. D.C.Code 1981, §§ 6-231 1(a), 6-2361(3), 
22-3202, 22-3204(b), 33-54 1(a), (a)(1). 
Speight v. U.S., 1996, 671 A.2d 442, certiorari 
denied 117 S.Ct. 375, 519 U.S. 956, 136 
L.Ed.2d 264. Drugs And Narcotics e=> 126; 
Weapons <&=> 17(5) 

In prosecution under indictment charging de- 
fendant with possession of firearm while com- 
mitting both armed first-degree burglary and 
assault with a dangerous weapon, when there 
was a failure of proof as to first means, trial 
court properly granted motion for judgment of 
acquittal as to that portion of that count of 
indictment and let surviving portion of that 
count go to the jury, since there was sufficient 
basis for finding possession of firearm while 
committing crime of violence based on assault 
with a dangerous weapon. D.C.Code 1981, 
§ 22-3204(a). Farmer v. U.S., 1992, 616 A.2d 
1241, certiorari denied 113 S.Ct. 1958, 507 U.S. 
1056, 123 L.Ed.2d 661. Weapons <3=> 17(5) 

Evidence supported submission to jury of case 
in which defendants were charged with armed 
kidnapping, armed rape, armed robbery and 
carrying pistol without a license. D.C.C.E 
§§ 22-2101, 22-2801, 22-2901, 22-3202, 
22-3204. Smith v. U.S., 1978, 389 A.2d 1356, 
certiorari denied 99 S.Ct. 726, 439 U.S. 1048, 
58 L.Ed.2d 707. Kidnapping ®=> 6; Rape <3^ 
57(1); Robbery <£=> 26; Weapons <^ 1 7(5) 

Evidence in prosecution which resulted in 
conviction for carrying a pistol without a license 
and possession of marijuana was sufficient lor 
jury. D.C.C.E. §§ 22-3204, 33-402. Perry v. U. 
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S., 1976, 364 A.2d 617. Drugs And Narcotics 
3> 126; Weapons 1 ^ 17(5) 

Whether front seat passenger had knowledge 
of presence of unlicensed gun in rear seat was 
question for trier, in prosecution for possession 
of unlicensed pistol. D.C.C.E. § 22-3204; 18 
U.S.C.A. § 5005 et seq. Holley v. U. S., 1972, 
286 A.2d 222. Weapons <&=> 17(5) 

Evidence that defendant was a considerable 
distance from his home, in public eating estab- 
lishment, standing in front of cash register dur- 
ing evening hour with, a kitchen knife openly 
displayed in his belt was sufficient to present 
jury question as to whether knife was a deadly 
or dangerous weapon, in prosecution for carry- 
ing either openly or concealed on person any 
deadly or dangerous weapon capable of being 
concealed. D.C.C.E. § 22-3204. Nelson v. U. 
S., 1971, 280 A.2d 531. Weapons ^ 17(5) 

Evidence that police officers saw defendant 
drop an object later found to be a .22 caliber 
sawed-off rifle from his automobile posed ques- 
tion for jury 7 as to defendant's guilt or innocence 
of carrying dangerous weapon. D.C.C.E. 
§ 22-3204. Watson v. U. S. (App. 1970) 262 
A.2d 121. Weapons @» 17(5) 

Whether pistol had been lying on front seat of 
automobile next to defendant driver within con- 
venient access and reach of defendant so that he 
might have been found to have had possession 
under statute, or whether pistol fell out of pock- 
et of passenger and police intervened before 
defendant could have had access to it, was jury 
question in prosecution for carrying pistol with- 
out license. D.C.C.E. § 22-3204. Waterstaat v. 
U; S. (App. 1969) 252 A.2d 507. Weapons <®» 
17(5) 

Question of identification was one of fact for 
jury in prosecution for assault and for carrying 
a deadly weapon. D.C.C.E. §§ 22-504, 
22-3204. Durham v. U. S. (App. 1968) 237 
A.2d 830. Criminal Law <$=> 741(2) 

In prosecution for carrying gun without li- 
cense, whether defendant had license was a 
question for the jury. D.C.Code 1940, 
§ 23-3204. Bussie v. U.S. (Cr.App. 1951) 81 
A. 2d 247. Weapons <&=> 17(5) 

This section prohibits the knowing carrying 
and knowing possession of a pistol in any part 
of an automobile, and that, in the former in- 
stance, the issue of accessibility should be left to 
the jury, whether or not the pistol is within the 
immediate physical reach of the accused. Unit- 
ed States v. Duncan, 115 WLR 2517 (Super. Ct. 
1987). 

83. Instructions — In general 

In context in prosecution for carrying a pistol 
without a license, in which defendant claimed 
he was holding pistol for a friend, defendant 
was not entitled to instruction to effect that 
prosecution must prove that possession was not 
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temporary and innocent. D.C.C.E. § 22-3204. 
U. S. v. Freeman, C.A.D.C.1972, 462 F.2d 290, 
149 U.S.App.D.C. 186. Weapons <£=> 17(6) 

In prosecution for unlawfully carrying a pis- 
tol, failure to instruct jury on "criminal intent" 
on ground that such intent was an essential 
ingredient in the crime derived from the com- 
mon law was not error since carrying a danger- 
ous weapon without a license was not an of- 
fense at common law and all that was needed 
was an intent to commit the proscribed act. 
D.C.Code 1951, § 22-3204. Cooke v. U.S., 
C.A.D.C.1960, 275 F.2d 887, 107 U.S.App.D.C. 
223. Weapons'®* 17(6) 

Exclusion of any reference to defendant's 
rights, under federal Firearms Owners' Protec- 
tion Act (FOPA), to transport weapon between 
two states in which it was lawful to carry weap- 
on so long as weapon was unloaded and inac- 
cessible deprived defendant of instruction on 
significant part of his theory of case and created 
erroneous impression that defendant had been 
engaged in criminal conduct immediately prior 
to his handing pouch containing loaded pistol to 
police officer at entrance to Capitol Building, 
which misleading incriminatory impression 
about defendant's earlier actions had no proba- 
tive value whatsoever in prosecution for carry- 
ing pistol without a license, possession of unreg- 
istered firearm and possession of ammunition 
for unregistered firearm. 18 U.S.C.A. § 921 et 
seq.; D.C.Code 1981, §§6-2311, 6-2361, 
22-3204. Bieder v. U.S., 1995, 662 A.2d 185. 
Weapons <s^ 1 7(6) 

Instruction that jury could convict defendant 
of possession of firearm during crime of vio- 
lence (PFCV) only if it also convicted him of 
assault with dangerous weapon (ADW) was not 
required to cure allegedly confusing verdict 
form, since defense counsel's equivocal state- 
ment regarding PFCV charge in verdict form, 
that it was "unclear" and "should relate to both 
counts involved," did not amount to objection 
on grounds of jury confusion. D.C.Code 1981, 
§§ 22-503, 22-3204(b). Ransom v. U.S., 1993, 
630 A.2d 170. Criminal Law <&=> 844(2) 

In prosecution for second-degree murder, at- 
tempted robbery, assault with intent to kill 
while armed, carrying a pistol without a license, 
assault with intent to kill while armed, and 
obstruction of justice, court's refusal to give 
limiting instruction as to use jury might make of 
evidence of one crime in determination of the 
other crimes was not. error given the fact that 
jury was instructed on need to keep overlapping 
evidence of each crime charged separate in its 
deliberations. D.C.Code 1981, §§ 22-501, 
22-703, 22-2902, 22-3202, 22-3204. Smith v. 
U.S., 1983, 470 A. 2d 315, certiorari denied 105 
S.Ct. 1201, 469 U.S. 1218, 84 L.Ed.2d 344. 
Criminal Law <G> 673(5) 
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Proposed instructions encompassing the de- 
fense theory that intent to use knife to menace 
or inflict bodily harm was a necessary ingredi- 
ent of offense of carrying deadly or dangerous 
weapon was incorrect and would have misled 
jury seriously and was properly refused. 
D.C.C.E. § 22-3204. Leftwitch v. U. S. (App. 
1969)251 A.2d 646. Weapons «S=» 17(6) 

84. Necessity and sufficiency, instruc- 
tions 

Failure to initially specify that in order to 
convict on presented charge, jury had to find 
that: defendants possessed five grams of cocaine 
was harmless error where defense counsel did 
not object and prosecutor pointed error out to 
judge who then corrected error. D.C.Code 
1981, § 22-3204; § 22-3214 (Repealed). U.S. 
v. Gibbs, C.A.D.C.1990, 904 F.2d 52, 284 
U.S.App.D.C. 232. Criminal Law €=> 818 

Evidence in prosecution for receipt of firearm 
by convicted felon, carrying dangerous weapon 
without a license and receiving stolen property 
was sufficient for jury to find both "induce- 
ment" by government agents, who were run- 
ning undercover fencing operation and who 
first asked defendant to get guns and asked him 
about guns some 20 times, and lack of predispo- 
sition on part of defendant, who only obtained 
and sold gun when agents said they would not 
take his other offerings, who on several occa- 
sions indicated his unwillingness to deal with 
guns and who appreciated penalties he would 
receive if he were caught with a gun, thus 
requiring instruction on entrapment defense. 
18 U.S.C.A. § 922(h); D.C.C.E. §§ 22-2205, 
22-3204. U. S. v. Borum, C.A.D.C.1978, 584 
F.2d 424, 189 U.S.App.D.C. 266. Criminal Law 
<3=> 772(6) 

Explanation of penalty for offense is required 
only for charge of first-degree murder; in every 
other instance, sentencing is solely the province 
of the court, and not of jurv. D.C.C.E. 
§§ 22-502, 22-2401, 22-2403, 22-2901, 
22-3202, 22-3204. U.S. v. Caldwell, C.A.D.C. 
1974, 543 F.2d 1333, 178 U.S.App.D.C. 20, cer- 
tiorari denied 96 S.Ct. 877, 423 U.S. 1087, 47 
L.Ed.2d 97. Criminal Law <3=> 796 

Viewing court's charge in its entirety clearly 
showed that instruction on specific intent was 
not omitted in prosecution for armed robbery, 
assault with a dangerous weapon, and carrying 
a dangerous weapon. D.C.C.E. §§ 22-502, 
22-2901, 22-3202, 22-3204. U. S. v. Gaither, 
C.A.D.C.1971, 440 F.2d 262, 142 U.S.App.D.C. 
234. Criminal Law <3=> 822(7) 

Aiding and abetting instruction needs no 
modification in regard to possessory weapon 
offenses like possessing a firearm during a 
crime of violence. D.C.Code 1981, 

§ 22-3204(b). Fisher v. U.S., 2000, 749 A.2d 
710. Criminal Law @» 792(3) 
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Trial court's aiding and abetting instruction 
correctly and unambiguously stated applicable 
law in prosecution for murder, assault with 
dangerous weapon (ADW), conspiracy to dis- 
tribute cocaine, and carrying pistol without li- 
cense, despite fact that alleged act of aiding and 
abetting by furnishing murder weapon to mur- 
derer, was itself a crime. D.C.Code 1981, 
§§ 22-502, 22-2403, 22-3202, 22-3204. Lyons 
v. U.S., 1996, 683 A.2d 1080. Criminal Law €=> 
792(3); Homicide <3=> 305 

Jury instruction on statutory definition of pis- 
tol was not required in trial for second -degree 
murder while armed and possession of firearms 
during crime of violence, where neither offense 
required proof that weapon used was pistol. 
D.C.Code 1981, §§ 22-2403, 22-3202, 
22-3204(b). Curington v. U.S., 1993, 621 A.2d 
819. Criminal Law «S=» 800(1) 

Jury instruction on statutory definition of pis- 
tol was not required for jury instruction on 
charge of carrying pistol without license in that 
definition was not element of statutory offense; 
moreover, no rational jury could have failed to 
find that gun admittedly used by defendant was 
pistol based on defendant's own testimony that 
he shot victim with gun, and his taped state- 
ment to police that he believed weapon was a 
".38." D.C.Code 1981, § 22-3204(a). Curing- 
ton v. U.S., 1993, 621 A.2d 819. Criminal Law 
<3=> 800(1) 

Where both Government and defendant op- 
posed instructions on lesser included offenses as 
to defendant charged with burglary, attempted 
robbery, assault, and murder, trial court's refus- 
al to so instruct jury on request of codefendant 
was not error. D.C.Code 1981, §§ 22-502, 
22-1801(a), 22-2401, 22-2402, 22-3202, 
22-3204. Adams v. U.S., 1983, 466 A.2d 439. 
Criminal Law €=> 795(2.26) 

Trial court erred in including equally bal- 
anced mind concept in jury charge on Govern- 
ment's burden of proof in prosecution for illegal 
possession of pistol but error was harmless 
where only issue in case was whether pistol was 
found in defendant's automobile and resolution 
of issue depended upon whether defendant's or 
police officer's testimony was to be believed and 
where objectionable language in charge was 
interspersed among detailed and repeated refer- 
ences to Government's burden to prove guilt 
beyond reasonable doubt. D.C.C.E. § 22-3204. 
Hughes v. U. S., 1976, 363 A.2d 284. Criminal 
Law^ 778(2), 1172.2 

Where, during prosecution for assault with 
dangerous weapon and carrying pistol without 
license, defendant testified that he did not act at 
all, repudiating his initial admission to police 
that he shot complainant in self-defense, evi- 
dence of self-defense was absent and trial court 
properly refused instruction on that subject. 
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D.C.C.E. §§ 22-502, 22-3204. Hale v. U. S., 
1976, 361 A.2d 212. Criminal Law <&=> 814(8) 

Where defendant was acquainted with poten- 
tial witness and made no effort to locate him or 
call him as a witness, trial court properly re- 
fused to give a missing witness instruction upon 
failure of the government to call the potential 
witness to rebut defendant's claim that the po- 
tential witness had given defendant the gun 
which defendant was charged with carrying 
without a license. D.C.C.E. § 22-3204. 
Anderson v. U. S., 1976, 352 A.2d 392. Crimi- 
nal Law ©^ 788 

Instruction outlining various necessary ele- 
ments of offense of carrying deadly or danger- 
ous weapon, defining a "deadly or dangerous 
weapon" and advising that in determining 
whether the instrument was such a weapon 
"you may consider all the circumstances sur- 
rounding its possession and use" was adequate. 
D.C.C.E. § 22-3204. Leftwitch v. U. S. (App. 
1969) 251 A.2d 646. Weapons®^ 17(6) 

85. Requests for instructions 

Although, in prosecution for assault with a 
dangerous weapon and for carrying a pistol 
without a license, prosecution evidence was in- 
troduced to the effect that defendant assaulted 
the complainant in retaliation for her telling the 
police she believed he had been involved in a 
robbery, tria] judge was not required to, sua 
sponte, give a limiting instruction concerning 
the evidence connecting defendant with the rob- 
bery, particularly since the evidence in question 
concerned not so much acts which had been 
engaged in by defendant, but rather the activi- 
ties of the complainant, and since that evidence 
was relevant on the issues of identity and mo- 
tive. D.C.C.E. §§ 22-502, 22-3204.' U. S. v. 
Mizzell, C.A.D.C.1971, 452 F.2d 1328, 146 
U.S.App.D.C. 399. Criminal Law ©^ 824(8) 

Trial court was not required to sua sponte 
give special unanimity instruction with respect 
to charge of carrying pistol without a license 
arising from discovery of two guns in vehicle 
driven by defendant, where there was no factual 
or legal distinction to be made between two 
guns, and defendant did not present different 
defenses regarding two guns. D.C.Code 1981, 
§ 22-3204." Henry v. U.S., 2000, 754 A.2d 926. 
Criminal Law <&* 824(15) 

Defendant charged with carrying pistol with- 
out license was not entitled to jury instruction 
that if defendant did not voluntarily come into 
contact with pistol he did not have "possession" 
of it; instructions given left no doubt that defen- 
dant could not be convicted if he never knew 
pistol had been thrust into his pocket or learned 
that fact only moments before he was frisked, in 
which case his possession would not have been 
"knowingly." D.C.Code 1981, §22-3204. 
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Campos v. U.S., 1992, 617 A.2d 185. Criminal 
Law ^ 829(3) 

86. Issues relating to jury trial, instruc- 
tions 

Trial court was not required to reinstruct 
jury, in response to jury note that it had not yet 
reached decision, that conviction for assault 
with deadly weapon was necessary for convic- 
tion for possession of firearm during crime of 
violence in order to avoid inconsistent verdicts, 
where original instructions stated that convic- 
tion on assault charge was prerequisite to pos- 
session charge, and there was no request for 
reinstruction by defense counsel or evidence of 
jury confusion. D.C.Code 1981, §§ 22-502, 
22-3204. Smith v. U.S., 1996, 684 A.2d 307. 
Criminal Law <^> 863(1) 

Instruction that jury could convict defendant 
of possession of firearm during crime of vio- 
lence (PFCV) only if it also convicted him of 
assault with dangerous weapon (ADW) was not 
required, where neither of two notes sent by 
jury to trial judge gave any indication that jury 
was on verge of reaching inconsistent verdicts. 
D.C.Code 1981, §§ 22-503, 22-3204(b). Ran- 
som v. U.S., 1993, 630 A. 2d 170. Criminal Law 
<©=> 863(1.) 

Jury note indicating that it was about to re- 
turn inconsistent verdicts demonstrated jury 
confusion that required trial court to reinstruct 
jury that they could not find defendant guilty of 
compound offense of possession of a firearm 
during a crime of violence without convicting 
her of predicate offense of assault with a dan- 
gerous weapon; jury note indicated that it 
reached verdict on firearm count, but could not 
reach verdict on assault count. D.C.Code 1981, 
§ 22-3204(b). Whitaker v. U.S., 1992, 617 A.2d 
499, on rehearing. Criminal Law <^ 863(1) 

Trial court was not required sua sponte to 
voir dire entire jury, in prosecution for carrying 
dangerous weapon (a buck knife) upon learning 
that juror had remarked during break in trial 
that she carried little knife and had pulled Swiss 
army knife out of her purse and displayed it, 
particularly in that such voir dire might well 
have served to create very prejudice to defen- 
dant with which he was concerned at trial. 
D.C.Code 1981, § 22-3204. Lewis v. U.S., 
1989, 567 A.2d 1326. Criminal Law ©^ 868 

In prosecution for burglary and robbery and 
assault with a dangerous weapon, appearance 
in jury room of bullet which had no relationship 
to case did not necessitate declaration of mistri- 
al, in view of trial court's instructions to jury to 
disregard. D.C.C.E. §§ 22-502, 22-1801, 
22-2901, 22-3202, 22-3204. Evans v. U. S., 
1978, 392 A.2d 1015. Criminal Law <©=» 867 

Where jury had commenced its deliberations 
in prosecution for armed robbery, assault with a 
dangerous weapon, receiving stolen property, 
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and carrying a pistol without a license, when it 
presented to the court a question concerning 
the armed robbery count, the court did not 
abuse its discretion by giving, in the lace of 
defendant's objection but in the absence of a 
request to present argument, a supplemental 
instruction on aiding and abetting. D.C.C.E. 
§§ 22-502, 22-2205, 22-2901, 22-3202, 
22-3204. Atkinson v. U. S., 1974, 322 A.2d 
587. Criminal Law <3= 863(1) 

Where testimony, in prosecution for assault 
with a dangerous weapon and carrying a con- 
cealed weapon, by complaining witness con- 
cerning alleged rape by defendant was highly 
probative of defendant's intent and motive in 
pointing gun at her and in explaining circum- 
stances surrounding defendant's use of the gun 
for purposes of frightening her into submission, 
and where jury was given immediate cautionary 
instruction concerning limited purpose of the 
testimony and similar instruction was contained 
in final charge, admission of such testimony 
was not abuse of discretion. D.C.C.E. 
§§ 22-502, 22-3204. Wooten v. U. S., 1971, 
285 A.2d 308. Criminal Law <&* 673(2) 

In prosecution for carrying deadly or danger- 
ous weapon, where court's instruction on weap- 
on was adequate and there was no cause for 
confusion in the minds of the jury, it was within 
trial court's discretion to give the "Allen" 
charge reminding jurors that they should give 
some thought to views of others and should 
consider their position in light of those views. 
D.C.C.E. § 22-3204. Leftwitch v. U. S. (App. 
1969) 251 A.2d 646. Criminal Law <3=> 865(1.5) 

87. Possession, instructions 

Although trial court's comments regarding 
difference between definition of constructive 
possession and definition of carrying were per- 
haps inartfully worded, jury was properly in- 
formed of applicable law, in prosecution for 
carrying pistol without license, possession of 
unregistered firearm, unlawful possession of 
ammunition, possession of phencyclidine, and 
possession of marijuana; in response to jury 
request for definition of carrying firearm, trial 
court gave constructive possession and carrying 
instructions and reminded jury that constructive 
possession instruction applied to other charges 
in the case and that concept of possession was 
"not really applicable" to the CPWL charge. 
D.C.Code 1981, §§6-231 1(a), 6-2361(3), 
22-3204, 33-541(d). Deneal v. U.S., 1988, 551 
A.2d 1312. Drugs And Narcotics <^> 130; 
Weapons <©=> 17(6)" 

To warrant an instruction on innocent posses- 
sion in prosecution for carrying pistol without 
license, defendant's actions must demonstrate 
both that he had intent to turn weapon over to 
police and that he was pursuing such an intent 
with immediacy and through a reasonable 
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course of conduct. D.C.C.E. § 22-3204. Logan 
v. U. S., 1979, 402 A.2d 822. Weapons <S=» 17(6) 
Instruction on innocent possession was not 
warranted in proceeding in which defendant 
was convicted of carrying pistol and in which 
defendant contended that he had taken the pis- 
tol in question out of potential reach of certain 
person in effort to protect other members of his 
household from harm, in view of fact that defen- 
dant had no intent to turn pistol over to police. 
D.C.C.E. § 22-3204. Logan v. U. S., 1979, 402 
A.2d 822. Weapons <£=> 17(6) 

88. Self-defense, instructions 

In prosecution for carrying a pistol without a 
license, court may not charge that mere holding 
of loaded pistol makes man guilty if the theory 
of the defense shows, e. g., that defendant did 
not get the gun except in self-defense. D.C.C.E. 
§ 22-3204. U. S. v. Freeman, C.A.D.C.1972, 
462 F.2d 290, 149 U.S.App.D.C. 186. Weapons 
<3=> 17(6) 

Defendant charged with assaulting police offi- 
cer while armed was not entitled to self-defense 
instructions, where no lesser-included charge of 
simple assault was before jury and defendant 
did not claim that police officers used excessive 
force. D.C.Code 1981, §§ 22-504, 22-505, 
22-3202. Nelson v. U.S., 1990, 580 A.2d 114. 
Assault And Battery ®=> 96(3) 

Jury instructions in prosecution for assault on 
police officer while armed, in which jury was 
advised three times that government had to 
prove beyond reasonable doubt that defendant 
knew or had reason to know that men at whom 
he fired shots were police officers, adequately 
explained law to jury and adequately encom- 
passed defense theory that defendant thought 
his pursuers were drug dealers; it was not 
necessary that instructions be modified to focus 
jury's attention on defendant's claim that he had 
not heard police officers identify themselves, 
that under circumstances he had no reason to 
believe his plain clothes pursuers were police 
officers, and that he therefore reasonably be- 
lieved they were drug dealers. D.C.Code 1981, 
§§ 22-505, 22-3202. Nelson v. U.S., 1990, 580 
A.2d 114. Assault And Battery <Z=> 96(3) 

In homicide prosecution, wherein defendant 
claimed self-defense, instruction which did not 
impose duty to retreat but did allow failure to 
retreat, together with all of the circumstances, 
to be considered by jury in determining if there 
was case of true self-defense correctly stated 
law of jurisdiction. D.C.C.E. §§ 22-2403, 
22-3202, 22-3204. Gillis v. U. S., 1979, 400 
A.2d 311. Homicide <S=» 300(3) 

In prosecution for carrying a pistol without a 
license, even if defendant had showed facts suf- 
ficient to justify instruction on possession of 
weapon for self-defense, requested instruction 
requiring acquittal if jury found possession of 
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pistol was for an innocent purpose was too 
broad and was properly refused. D.C.C.E. 
§ 22-3204. Mitchell v. U. S., 1973, 302 A.2d 
216. Weapons @=> 17(6) 

89. Weight and sufficiency of evidence — In 
general 

Uncontradicted and convincing evidence, in- 
cluding defendant's own testimony, established 
that she received and possessed a pistol which 
had moved in interstate commerce and that she 
had no license therefor and, hence, was suffi- 
cient to sustain convictions of knowingly receiv- 
ing a firearm in interstate commerce with its 
serial number removed and of carrying an unli- 
censed firearm. D.C.C.E. § 22-3204; 18 
U.S.C.A. § 922(k). U. S. v. Dorsey, C.A.D.C. 
1978, 591 F.2d 922, 192 U.S.App.D.C. 313. 
Weapons <3=> 17(4) 

Evidence, including eyewitness testimony, 
was sufficient to support finding that unrecov- 
ered gun was "pistol," that is, that its barrel 
was less than twelve inches long, for purposes 
of prosecution for carrying pistol without li- 
cense (CPWL). D.C.Code 1981, § 22-3204. 
Newman v. U.S., 1997, 705 A.2d 246. Weapons 
<&> 17(4) 

Evidence, though conflicting, supported find- 
ing that defendant's possession of firearm was 
not lawful under statutory exception for posses- 
sion in dwelling house; although defendant's 
evidence indicated apartment was his home, 
substantia] evidence indicated defendant did not 
live there and that apartment was merely used 
as place to do drugs. D.C.Code 1981, 
§ 22-3204. Hilliard v. U.S., 1994, 638 A.2d 
698. Weapons ©=> 17(4) 

Testimony that officers saw vehicle pull over 
slightly and slow down, that passenger door 
opened and was held steady, and that object 
was thrown from car shortly before defendants' 
vehicle stopped, and that gun was found three 
or four car lengths behind supported inference 
that driver and both passengers had knowledge 
and control of gun recovered from street and, 
thus, supported convictions for carrying pistol 
without license and possession of unregistered 
firearm. D.C.Code 1981, §§ 6-2311, 22-3204. 
Logan v. U.S., 1985, 489 A.2d 485. Weapons 
<3=> 17(4) 

Evidence supported defendant's conviction 
for carrying a pistol without a license, even 
though the weapon used in the homicide was 
never recovered by police and evidence intro- 
duced at trial traced spent bullets found a few 
feet from victim's head as coming from a "re- 
volver." D.C.Code 1981, §§ 22-2301(a), 
22-3204. Gates v. U.S., 1984, 481 A.2d 120, 
certiorari denied 105 S.Ct. 1772, 470 U.S. 1058, 
84 L.Ed.2d 832. Weapons ©=> 17(4) 

Evidence of defendant's possession of knife 
was sufficient to establish the requisite general 



§ 22-4504 

Note 89 

intent to uphold his conviction for carrying a 
deadly weapon. D.C.Code 1981, § 22-3204. 
Mackey v. U.S., 1982, 451 A.2d 887. Weapons 
<©=> 17(4) 

Where, with full knowledge that possession of 
pistol was illegal, defendant retained it for more 
than 12 hours and then carried it still loaded on 
the street, his claim that he was merely re- 
turning the pistol, which he claimed he had 
found in his apartment after a burglary of that 
apartment, to the police was insufficient to sup- 
port claim of innocent possession. D.C.C.E. 
§ 22-3204. Carey v. U. S., 1977, 377 A.2d 40. 
Weapons <3=> 17(4) 

Evidence sustained conviction of defendant, a 
passenger in rear seat of car, for carrying with- 
out a license a pistol which was found on the 
passenger side of front seat. D.C.C.E. 
§ 22-3204. Johnson v. U.S., 1973, 309 A.2d 
497, certiorari denied 94 S.Ct. 1960, 416 U.S. 
951, 40L.Ed.2d301. Weapons <£=> 17(4) 

Evidence was sufficient to support conviction 
as a repeat offender of carrying a pistol without 
a license against defendant who was pointed out 
to police officers after officers heard a gunshot 
and who was found in automobile which had 
operable pistol, which had fresh smell of gun- 
powder and contained five live rounds of am- 
munition and one expended round, Wing on the 
front seat. D.C.C.E. § 22-3204. Ragland v. U. 
S„ 1973, 299 A.2d 141. Weapons <3=* 17(4) 

Evidence sustained conviction of right front 
seat passenger of carrying unlicensed pistol 
which was lying on left side of rear seat of 
automobile, notwithstanding defendant's con- 
tention that she did not have possession of the 
pistol. D.C.C.E. § 22-3204; 18 U.S.C.A. § 5005 
et seq. Holley v. U. S., 1972, 286 A.2d 222. 
Weapons <3=> 17(4) 

Evidence sustained conviction for carrying a 
pistol without a license, although the govern- 
ment did not offer any direct proof of defen- 
dant's knowledge of gun. D.C.C.E. § 22-3204. 
Powell v. U. S. (App. 1968) 246 A.2d 641. 
Weapons ©= 17(4) 

Evidence that knife taken from defendant in 
movie theater was ten inches long when extend- 
ed with blade slightly more than four and one- 
half inches from shank to tip supported finding 
that knife was a deadly weapon within meaning 
of statute prohibiting earning of concealed 
deadly or dangerous weapon. D.C.C.E. 
§ 22-3204. Scott v. U.S. (App. 1968) 243 A.2d 
54. Weapons <©=> 17(4) 

Evidence supported finding that hawk-bill 
knife found in pocket of defendant who was 
unable to explain his presence in hallway of 
building which was usually kept locked and 
which public was not invited to enter constitut- 
ed a "dangerous weapon" within statute. 
D.C.C.E. § 22-3204. Best v. U. S. (App. 1968) 
237 A.2d 825. Weapons ©=> 17(4) 
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Evidence supported conviction for carrying a 
deadly weapon. D.C.C.E. § 22-3204. Perry v. 
U. S.*(App." 1967) 230 A.2d 721. Weapons <^> 
17(4) 

Evidence sustained conviction for carrying 
concealed weapons. D.C.Code 1-951, 

§ 22-3204. Emburgh v. U.S. (Cr.App. I960) 
164A.2d342. Weapons <$=> 17(4) 

90. Possession of weapon generally, 

weight and sufficiency of evidence 

Evidence which was adequate to enable jury 
to find that the possession of weapons, which 
were in a car in which defendants were riding, 
could be knowledgeably attributable to defen- 
dants was sufficient to sustain their convictions 
for possession of unregistered firearms, posses- 
sion of prohibited weapons and carrying a dan- 
gerous weapon. U.S.C.A.Const. Amend. 4; 26 
U.S.C.A. (1.R.C.1954) § 5861(d); D.C.C.E. 
§§ 22-3204, 22-32 14(a). U. S. v. Matthews, 
C.A.D.C.1973, 480 F.2d 1191, 156 U.S.App.D.C. 
299. Internal Revenue <£=> 5295; Weapons <$^ 
17(4) 

Jury could reasonably infer that defendant 
charged with carrying pistol without a license 
(CPWL) was in actual possession, of pistol and 
that he secreted it in potato chip box in back of 
ice cream truck he was driving just as police 
arrived, based on officer's testimony that officer 
saw defendant reach his hand into box, then 
withdraw it and walk away and that officer saw 
gun in box after defendant returned to front 
portion of truck. D.C.Code 1981, § 22-3204(a). 
White v. U.S., 1998, 714 A.2d 115. Weapons^ 
17(4) 

Evidence that defendant was in possession of 
pistol and that he pointed pistol at police officer 
was sufficient to support jury verdict that defen- 
dant was guilty of possession of firearm during 
crime of violence (PFCV), even though he was 
acquitted of assault with dangerous weapon 
(ADW), the predicate offense for PFCV. 
D.C.Code 1981, §§ 22-503, 22-3204(b). Ran- 
som v. U.S., 1993, 630 A.2d 170. Weapons <£> 
17(4) 

In prosecution, for carrying pistol without 
license, testimony of police officer that, pursu- 
ant to his investigation, he was unable to deter- 
mine that defendant possessed license, was suf- 
ficient to support conviction. D.C.Code 1973, 
§ 22-3204. Hilton v. U. S., 1981, 435 A.2d 383. 
Weapons <^ 17(4) 

Notwithstanding defendant's claim that Gov- 
ernment had failed to prove essential element of 
possession of gun at time of offense, evidence 
sustained conviction of carrying a pistol without 
a license. D.C.C.E. § 22-3204. Hawkins v. U. 
S., 1973, 304 A.2d 279. Weapons &* 17(4) 

Officer's independent testimony with respect 
to defendant's possession of gun to which no 
objection was made was sufficient to support 
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defendant's conviction for carrying pistol with- 
out a license, D.C.C.E. §§ 22-3204, 23-306. 
Lee v. U. S. (App. 1968) 242 A.2d 212. Weap- 
ons <§=> 17(4) 

Defendant's ownership of vehicle where pistol 
was found, his operation of that vehicle, and 
circumstances showing his knowledge that pis- 
tol was in the trunk of the vehicle are sufficient 
to sustain conviction under this section. United 
States v. Duncan, 115 WLR 2517 (Super. Ct. 
1987). 

91. Constructive possession, weight and 

sufficiency of evidence 

Evidence established that defendant charged 
with carrying pistol without a license (CPWL) 
had constructive possession of pistol; when po- 
lice officers stopped ice cream truck that defen- 
dant was driving and started to approach truck, 
defendant walked to back of truck and reached 
into potato chip box in which gun was later 
found, thus permitting inference that defendant 
was trying to hide gun from police and that 
defendant had knowledge of gun's presence and 
the intent and ability to guide its destiny. 
D.C.Code 1981, § 22-3204(a). White v. U.S., 
1998,714A.2dll5. Weapons <3=> 1 7(4) 

Evidence was sufficient to support driver's 
possession of firearms and ammunition on theo- 
ry of constructive possession; police saw some- 
one throw dark object size of gun from right 
front window as defendant's vehicle entered al- 
ley, officer later found .44 caliber pistol at that 
spot, and another officer found matching bullets 
under defendant's seat, although it had been 
raining off and on for several days, gun was 
barely damp, and holster was only partially wet. 
D.C.Code 1981, § 22-3204(a). McGriff v. U.S., 
1997, 705 A.2d 282, certiorari denied 118 S.Ct. 
1542, 523 U.S. 1086, 140 L.Ed.2d 690. Weap- 
ons <&=> 17(4) 

Defendant's conviction for possession of fire- 
arm during crime of violence was supported by 
undisputed evidence that victim had been shot 
in back, by eyewitness identifications of defen- 
dant's 14-year-old son as gunman, and by un- 
contradicted testimony that defendant had told 
her son to shoot gun, which was sufficient to 
establish both knowing participation by defen- 
dant in son's assault and constructive posses- 
sion of weapon. D.C.Code 1981, § 22-3204(b). 
Smith v. U.S., 1996, 684 A.2d 307. Weapons 
<&=> 17(4) 

Evidence was sufficient to support jury find- 
ings that defendants constructively possessed 
pistol and other contraband, including drugs, 
found by police in apartment, despite conten- 
tion that government failed to establish that 
defendants exercised dominion and control over 
drugs, gun, or any other contraband; circum- 
stantial evidence linked both defendants to gun, 
as well as to drugs and other contraband found 
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in apartment. D.C.Code 1981, §§ 22-3202, 
22-3204(b). Guishard v. U.S., 1995, 669 A.2d 
1306. Drugs And Narcotics @=> 116; Weapons 
@=> 1 7(4) 

Facts were sufficient to establish that defen- 
dant had constructive possession of pistol used 
as murder weapon, for purposes of conviction 
for carrying a pistol without a license, where 
defendant supplied shotguns used in crime, and 
knew shotguns and pistol were loaded, and 
where, after shooting and robberies, defendant 
and cohorts ran from scene and hid guns all 
together; thus, defendant had knowledge of 
presence of pistol at scene and had ability to, 
and did, exercise control over weapon as re- 
quired to show constructive possession. 
D.C.Code 1981, § 22-3204(a). White v. U.S., 
1994, 647 A.2d 766. Weapons <&* 4 

Constructive possession of weapon may be 
established by either direct or circumstantial 
evidence. D.C.Code 1981, § 22-3204. Brown 
v. U.S., 1988, 546 A.2d 390. Weapons @=> 17(4) 

Although weapon was not in actual posses- 
sion of defendant at time of its discovery, con- 
structive possession, required to support convic- 
tion (or carrying pistol without a license, was 
established by evidence from which jury could 
find that defendant was aware both that com- 
panion possessed a gun throughout the evening 
and that he placed it under the car seat as 
police pulled the automobile over to the curb, 
and evidence of proximity sufficient to permit 
jury to infer convenient access. D.C.Code 1981, 
§ 22-3204. Brown v. U.S., 1988, 546 A.2d 390. 
Weapons <&=> 17(4) 

Constructive possession of weapon may be 
established by either direct or circumstantial 
evidence. D.C.Code 1981, §§ 6-2311, 22-3204. 
Logan v. U.S., 1985, 489 A.2d 485. Weapons 
&=> 17(4) 

Evidence, which established that unlicensed 
pistol was found in automobile carrying defen- 
dants, was sufficient to support prosecution's 
theory of joint constructive possession; thus, 
defendant's conviction for carrying pistol with- 
out license was not without sufficient evidentia- 
ry support. D.C.C.E. § 22-3204. Hamilton v. 
U. S., 1978, 395 A.2d 24. Weapons ^ 17(4) 

Evidence that pistol was located on console 
between driver and defendant passenger and 
that passenger had ammunition in his coat 
pocket of same caliber as pistol was sufficient to 
establish constructive possession in passenger. 
D.C.C.E. § 22-3204. Jones v. U. S., 1973, 299 
A.2d 538. Weapons^ 17(4) 

92. Unlicensed weapon, weight and suffi- 
ciency of evidence 

Evidence, including fact that searching officer 
found a pistol on floorboard and between and 
behind front bucket seats of automobile in 
which defendant and his companion were rid- 
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ing, was sufficient to sustain conviction of car- 
rying a pistol without a license. D.C.C.E. 
§ 22-3204. U. S. v. McDonald, C.A.D.C. 1973, 
481 F.2d 513, 156 U.S.App.D.C. 338. Weapons 
&=> 17(4) 

Evidence supported conviction for carrying 
dangerous weapon without license. D.C.Code 
1961, § 22-3204. Epperson v. U. S., C.A.D.C. 
1967, 371 F.2d 956, 125 U.S.App.D.C. 303. 
Weapons <£=> 1 7(4) 

Evidence was sufficient to sustain conviction 
for carrying a pistol without a license arising 
from incident in which defendant, a security 
guard who did not have license to carry pistol, 
deviated from traveling to work to threaten 
complaining witness with gun. D.C.Code 1981, 
§§ 22-504, 22-3204. Shivers v. U.S., 1987, 533 
A.2d258. Weapons^ 17(4) 

Evidence was sufficient to sustain conviction 
of carrying a pistol without a license. D.C.Code 
1981, § 22-3204. Willingham v. U.S., 1983, 
467 A.2d 742. Weapons ®» 17(4) 

Proof of intent to use weapon for extrinsic 
unlawful purpose is not required in order to 
convict person of carrying pistol without a li- 
cense. D.C.C.E. § 22-3204. Logan v. U. S., 
1979, 402 A.2d 822. Weapons @=> 17(4) 

Evidence was insufficient to sustain convic- 
tion for carrying a pistol without a license. 
D.C.C.E. § 22-3204. Outzs v. U. S., 1973, 306 
A.2d 664. Weapons <3=> 17(4) 

Evidence including affidavits of records divi- 
sion director that defendant did not have license 
to carry pistol and evidence that he was not 
carrying license as required, sustained convic- 
tion for carrying pistol without license. 
D.C.C.E. §§ 22-3204, 33-402. Durant v. U. S., 
1972, 292 A.2d 157, certiorari denied 93 S.Ct. 
946, 409 U.S. 1 127, 35 L.Ed.2d 259. Weapons 
<&=» 17(4) 

In absence of objection to testimony of police 
lieutenant who stated that he had searched pis- 
tol license records, and in absence of attempt to 
cross-examine him as to extent of his knowledge 
and familiarity with records or contention that 
he was not in a position to make a complete 
search and render accurate report, testimony 
was of sufficient probative force to show that 
accused had no license even though official 
custodian was not produced. D.C.Code 1940, 
§ 23-3204. Bussie v. U.S. (Cr.App. 1951) 81 
A.2d 247. Weapons <©=> 17(4) 

93. Carrying weapon, weight and suffi- 
ciency of evidence 

Conviction for District of Columbia offense of 
carrying pistol without license pursuant to 
proper instructions on elements of that offense 
established that jury must have found that de- 
fendant carried firearm and, thus, jury also 
must have had sufficient grounds to convict on 
"carry" prong of charged federal offense of 
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using or carrying firearm during or in relation 
to drug trafficking offense. 18 U.S.C.A. 
§ 924(c)(1); D.C.Code 1981, § 22-3204(a). 
U.S. v. Taylor, 1997, 949 F.Supp. 932. Weap- 
ons^ 17(4) 

Evidence that defendant taxicab driver did 
not need to move from front seat of his taxicab 
to obtain his pistol established that he had pistol 
"about his person" within statute prohibiting a 
party from carrying about his person a pistol 
without license. D.C.Code 1940, § 22-3204. 
U.S. v. Waters, D.D.C1947, 73 F.Supp. 72, case 
certified 175 F.2d 340, 84 U.S.App.D.C. 127, 
appeal dismissed 69 S.Ct. 168, 335 U.S. 869, 93 
L.Ed. 413. Weapons <&> 1 7(4) 

In prosecution for possession of prohibited 
weapon and carrying a deadly or dangerous 
weapon, evidence that defendant was carrying a 
paring knife in the context of telling complain- 
ant to stop looking at him and get away from 
him, and that the knife was knowingly present- 
ed to complainant, was sufficient to show carry- 
ing of possession of knife with intent to use it 
unlawfully, and, thus, that knife thus constituted 
a dangerous weapon. D.C.Code 1981, 
§§ 22-3204, 22-32 14(b). Mihas v. U.S., 1992, 
618A.2dl97. Weapons <3=> 4, 7, 8 

Evidence that defendant had a pistol on his 
person, which he pulled out and used to threat- 
en victim, was sufficient to support his convic- 
tion of carrying a pistol without a license de- 
spite lack of evidence that he transported pistol 
"from place to place." D.C.Code 1981, 
§ 22-3204. Butler v. U.S., 1992, 614 A.2d 875, 
certiorari denied 113 S.Ct. 625, 506 U.S. 1009, 
121 L.Ed.2d 558. Weapons^ 17(4) 

In prosecution for carrying a deadly or dan- 
gerous weapon capable of being concealed on 
or about the person, evidence that defendant 
both intended to and did carry and twirl around 
his body a nunchaku in the midst of a crowd of 
onlookers and had no explanation as to any 
reasons he had for carrying the nunchaku at 
time and in the area of his arrest was sufficient 
to support finding that defendant was carrying a 
deadly or dangerous weapon in violation of 
dangerous weapons statute. D.C.Code 1981, 
§ 22-3204. In re S.P., 1983, 465 A.2d 823. 
Weapons @=> 17(4) 

94. — — Knowledge and control of weapon, 
weight and sufficiency of evidence 

Jury's apparent discrediting of defendant's 
testimony that he knew nothing of gun found in 
automobile that defendant was driving, in find- 
ing that defendant knowingly possessed gun, 
was not alone sufficient basis to affirm defen- 
dant's convictions for carrying firearm during 
and in relation to drug trafficking crime and 
carrying pistol without license, upon defen- 
dant's challenge that government did not pres- 
ent sufficient evidence to establish such knowl- 
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edge. 18 U.S.C.A. § 924(c)(1); D.C.Code 1981, 
§ 22-3204(a). U.S. v. Toms, C.A.D.C.1998, 136 
F.3d 176, 329 U.S.App.D.C. 33, rehearing de- 
nied. Weapons <£= 17(4) 

Evidence that defendant knew that weapon 
was present under seat in automobile before 
police stopped vehicle and testimony that both 
officers saw the gun in defendant's hand sup- 
ported trial court's finding that defendant was 
"carrying" the pistol within meaning of statute 
prohibiting one who has been convicted of a 
felony from carrying a dangerous weapon. 
D.C.C.E. § 22-3204. U. S. v. lames, C.A.D.C. 
1971, 452 F.2d 1375, 147 U.S.App.D.C. 43. 
Weapons <§=> 17(4) 

Evidence was insufficient to support weapons 
convictions on theory that defendant construc- 
tively possessed gun carried by companion who, 
when officers sought to question defendant and 
companion about automobile they had just exit- 
ed, placed gun on ground near automobile 
while defendant watched; while fact finder 
could infer that defendant knew of presence of 
gun, gun was inferentially in companion's sole 
possession throughout time police observed de- 
fendant and companion. D.C.Code 1981, 
§§ 6-231 1(a), 22-3204. Matter of L.A.V., 1990, 
578 A.2d 708. Weapons ^> 1.7(4) 

Evidence of proximity is sufficient to permit 
jury to infer that defendants had convenient 
access and thus "dominion and control" over 
guns. D.C.Code 1981, §§ 6-2311, 22-3204. 
Logan v.. U.S., 1985, 489 A.2d 485. Weapons 
<fc=>17(4) 

In prosecution for armed robbery and carry- 
ing a pistol without a license, evidence did not 
support defendant's conviction on weapons 
charge, where it was undisputed that only one 
defendant carried weapon during armed rob- 
bery, there was no direct evidence that the other 
ever carried or had "convenient access" to it, 
before, during, or after robbery, and fact that 
there was strong circumstantial evidence that 
unlicensed pistol was in getaway car in which 
both defendants were riding did not mean that a 
jury could reasonably find that defendants joint- 
ly possessed unlicensed pistol. D.C.C.E. 
§ 22-3204. Jackson v. U. S., 1978, 395 A.2d 99. 
Weapons <©=» 17(4) 

Fact that there were three persons and three 
pistols in car, together with suspicious activity 
of occupants prior to their car being halted, 
provided sufficient grounds for jury, in prosecu- 
tion for carrying a pistol without a license, to 
conclude that defendant knew of presence of the 
pistol. D.C.C.E. § 22-3204. Johnson v. U.S., 
1973, 309 A.2d 497, certiorari denied 94 S.Ct. 
1960, 416 U.S. 951, 40 L.Ed.2d 301. Weapons 
&* 17(2) 

Evidence was sufficient to support conviction 
of carrying a pistol without a license, possessing 
an unregistered firearm and unlawfully possess- 
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ing ammunition against defendant who was 
driving vehicle which had been loaned to him 
by bis employer and had been previously driven 
by numerous employees and customers of em- 
ployer, and in glove compartment of which po- 
lice officer found a pistol. D.C.C.E. § 22-3204. 
Patterson v. U. S., 1973, 301 A. 2d 67. Weapons 
<^> 17(4) 

Evidence that pistol was found on floor mat 
of defendant's automobile shortly after he 
alighted from automobile, that automobile was 
owned by defendant and that ammunition found 
in possession of defendant was of same caliber 
as that of pistol found in automobile was suffi- 
cient to show that defendant had been in pos- 
session of pistoi and sustained conviction of 
carrying pistol without a license despite conten- 
tion that woman passenger in automobile could 
have placed pistol on floor mat without defen- 
dant's knowledge after he had been removed 
from automobile. D.C.C.E. § 22-3204. Banks 
v. U. S., 1972, 287 A.2d 85. Weapons <£=> 17(4) 

Evidence on issues whether defendant, who 
was occupying driver's seat of automobile be- 
longing to his wife and who along with code- 
fendant had previously created disturbance at 
nightclub, had knowledge and control of revolv- 
er, which was found under passenger side of 
front seat of automobile at time it was being 
occupied by defendant and codefendant, who 
was sitting on passenger side of front seat, was 
sufficient to support conviction of carrying pis- 
tol without a license. D.C.C.E. § 22-3204. 
Porter v. U. S„ 1971, 282 A.2d 559. Weapons 
<£=> 17(4) 

Evidence sustained finding that defendant, 
who was charged with carrying pistol without a 
license, had requisite knowledge and control of 
weapon found between backrest and seat to left 
of where defendant had been sitting in automo- 
bile. D.C.C.E. § 22-3204. Kenhan v. U. S. 
(App. 1970) 263 A.2d 253. Weapons ®=> 17(4) 

95. Operability of weapon, weight and 

sufficiency of evidence 

Convictions of possession of firearm during 
crime of violence (PFCV) were supported by 
evidence that defendants seized victim against 
her will from sidewalk and attempted to place 
her in car for unknown purposes, that one de- 
fendant used imitation weapon to get victim 
into car, and that one defendant bit victim on 
side of her face. D.C.Code 1981, § 22-3204(b). 
U.S. v. Dobyns, 1996, 679 A.2d 487, certiorari 
denied 117 S.Ct. 1859, 520 U.S. 1247, 137 
L.Ed.2d 1060. Weapons®* 17(4) 

In prosecution for carrying pistol without li- 
cense, possession of unregistered firearm, and 
unlawful possession of ammunition, there was 
sufficient proof of operability of defendant's pis- 
tol; eyewitness testimony, as well as testimony 
of police officers that gun was fully loaded with 
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live ammunition when recovered, established 
operability. D.C.Code 1981, §§ 6-23 11 (a), 
6-2361(3), 22-3204(a). Key v. U.S., 1991, 587 
A.2d 1072. Weapons <&=> 17(4) 

Evidence in prosecution for possession of pro- 
hibited weapon was sufficient to permit jury to 
find that sawed -off shotgun allegedly possessed 
by defendant was "operable." D.C.Code 198.1, 
§§ 22-3201, 22-32 14(a), 22-32 15a. Washing- 
ton v. U.S., 1985, 498 A.2d 247. Weapons <3=> 
17(4) 

Circumstantial evidence may support finding 
of "operability" of shotgun for purposes of stat- 
ute prohibiting possession of shotgun with bar- 
rel less than 20 inches long. D.C.Code 1981, 
§§ 22-3201, 22-32 14(a). Washington v. U.S., 
1985, 498 A.2d 247. Weapons <£=> 17(4) 

Evidence was insufficient to support convic- 
tion of carrying a pistol without a license in 
view of fact that it was necessary for firearms 
examiner to disassemble the weapon into four 
parts and work with spring to render the pistol 
operable, it required expert knowledge to diag- 
nose what was the defect which prevented firing 
and what was necessary to correct the same, 
and that defendant lacked such knowledge. 
Curtice v. U.S., 1985, 488 A.2d 917. Weapons 
<£=> 17(4) 

There was sufficient evidence to support de- 
fendant's conviction for carrying pistol without 
license, even though gun that defendant passed 
to another person failed to discharge four times 
inside nightclub and defendant argued that gun 
that was later used in shooting victim outside 
nightclub was not same weapon previously used 
inside, as reasonable jury could have found that 
weapon defendant handed to person inside club 
was same weapon used to shoot victim outside. 
D.C.Code 1981, § 22-3204. Murchison v. U.S., 
1984, 486 A.2d 77. Weapons <£=> 17(4) 

96. Persons liable, weight and sufficien- 
cy of evidence 

Evidence supported conviction for possessing 
a firearm during a crime of violence, either as a 
principal or as an aider and abettor, where 
defendant and another were both armed and 
entered victims' house intending to rob victims, 
and defendant subsequently shot and killed vic- 
tims. D.C.Code 1981, § 22-3204(b). Fisher v. 
U.S., 2000, 749 A.2d 710. Weapons <S=> 17(4) 

Evidence in prosecution for possession of fire- 
arm during commission of crime of violence 
was sufficient to support finding that defendant 
aided and abetted in his co-defendants' posses- 
sion of their guns; evidence showed that he 
entered and exited victims' apartment with his 
co-defendants, and that while in apartment he 
worked in concert with them by, among other 
things, blocking door, guarding one victim, and 
pointing knife at another victim. D.C.Code 
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1981, § 22-3204(b). Dang v. U.S., 1999, 741 
A.2d 1039. Weapons ®» 17(4) 

Conviction for carrying a pistol without a 
license was supported by testimony that defen- 
dant took pistol after codefendant shot victim, 
placed pistol in his pants pocket, approached 
victim in manner witnesses perceived to be 
threatening, and later returned pistol to code- 
fendant. D.C.Code 1981, § 22-3204(a). Out- 
law v. U.S., 1993, 632 A. 2d 408, certiorari de- 
nied 114 S.Ct. 1326, 510 U.S. 1205, 127 
L.Ed. 2d 674. Weapons <$=> 17(4) 

There was insufficient evidence to convict de- 
fendants of carrying a pistol without a license 
on aiding and abetting theory, where there was 
no evidence that third person in actual posses- 
sion of the pistol did not have a license to carry 
it. Jefferson v. U.S., 1989, 558 A.2d 298, opin- 
ion corrected 571 A. 2d 178, certiorari denied 
110 S.Ct. 748, 493 U.S. 1032, 107 L.Ed. 2d 765. 
Weapons <©=> 17(4) 

Where no evidence was introduced to show 
that codefendant, or anyone else besides defen- 
dant, had no license for gun, and no one else 
was charged, let alone convicted, of carrying a 
pistol without a license, there was inconclusive 
evidence of an unlicensed weapons crime that 
defendant could be said to have aided and abet- 
ted. D.C.C.E. §§ 22-105, 22-3204. Jackson v. 
U. S„ 1978, 395 A.2d 99. Weapons ©=> 17(4) 

97. Insanity or other incapacity, weight 

and sufficiency of evidence 

Record, including testimony of a private psy- 
chiatrist w r ho examined defendant at govern- 
ment expense, was sufficient to support finding 
that criminal acts committed by defendant 
(armed robbery, assault with a dangerous weap- 
on, and carrying a dangerous weapon) were not 
so proximately tied to defendant's mental im- 
pairment as to require his exculpation. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202, 
22-3204; 18 U.S.C.A. § 3006A. U. S. v. Wilson, 
C.A.D.C.1972, 471 F.2d 1072, 153 U.S.App.D.C. 
104, certiorari denied 93 S.Ct. 1431, 410 U.S. 
957, 35 L.Ed.2d 691. Criminal Law <S=> 570(1) 

98. Assault and battery offenses, weight 

and sufficiency of evidence 

Evidence sustained conviction for assault and 
carrying dangerous weapon. D.C.C.E. 

§§ 22-502, 22-3204. U. S. v. White, C.A.D.C. 
1970, 429 F.2d 711, 139 U.S.App.D.C. 32. As- 
sault And Battery ®=> 91; Weapons <&=> 17(4) 

Sufficient evidence of defendants' identities as 
perpetrators of charged assault with dangerous 
weapon and possession of firearm during crime 
of violence was provided by identifications 
made by victims and circumstantial evidence, in 
light of child victim's selection of photograph of 
one defendant from photo array and fact that 
adult victim pointed out both defendants to po- 
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lice when he saw them a second time the same 
night, within five to ten minutes after the as- 
sault, and had accurately described one defen- 
dant prior to his apprehension, and in light of 
evidence of defendants' consciousness of guilt in 
that one defendant fled and the other attempted 
to hide clothing which would identify him. 
D.C.Code 1981, §§ 22-502, 22-3204(b). Peter- 
son v. .U.S., 1995, 657 A. 2d 756. Assault And 
Battery <£* 92(3); Weapons <3=> 1 7(4) 

Evidence, including testimony of complainant 
and others concerning incident, reasonably per- 
mitted a finding of guilt on charges of armed 
kidnapping, armed assault with intent to kill, 
and carrying a dangerous weapon. D.C.C.E. 
§§ 22-501, 22-2101, 22-3202, 22-3204. Woo- 
ten v. U. S., 1975, 343 A.2d 281. Homicide @=> 
257(1); Kidnapping <&=> 5; Weapons &=> 17(4) 

99, _ Homicide offenses, weight and suffi- 
ciency of evidence 

Direct and circumstantial evidence which in- 
cluded testimony of eyewitnesses and of ac- 
complice who drove truck in which assailants 
departed from murder scene was sufficient to 
allow jury to find beyond a reasonable doubt 
that defendant was the short, stocky man with 
a ,38-caliber firearm who was at the scene of a 
double murder and had shot the two victims. 
D.C.C.E. §§22-2401, 22-3204. U. S. v. De- 
loach, C.A.D.C. 1975, 530 F.2d 990, 174 
U.S.App.D.C. 138, certiorari denied 96 S.Ct. 
2232, 426 U.S. 909, 48 L.Ed. 2d 834. Homi- 
cide <£=> 234(1) 

Evidence that defendant was armed and was 
threatening one individual with serious bodily 
injury, that he was aware that he was being 
followed by uniformed special officer and that 
defendant turned and shot uniformed officer 
was sufficient, apart from issue of mental re- 
sponsibility, to support verdict finding defen- 
dant guilty of second-degree murder of the offi- 
cer and of carrying a dangerous weapon. 
D.C.C.E. §§ 22-2401, 22-3204. U. S. v. Taylor, 
C.A.D.C. 1975, 510 F.2d 1283, 167 U.S.App.D.C. 
62, rehearing denied 516 F.2d 1243, 170 
U.S.App.D.C. 315. Homicide ®=> 254; Weapons 
®=>17(4) 

Defendants' convictions for premeditated 
first-degree murder while armed, assault with 
intent to kill, carrying pistol without license, 
and possessing firearm during crime of violence 
were supported by testimony of officer who 
witnessed shooting, testimony of two surviving 
victims, and testimony of defendants' acquain- 
tance. D.C.Code 1981, §§ 22-501, 22-2401, 
22-3202, 22-3204(a, b). Payne v. U.S., 1997, 
697 A.2d 1229. Homicide «®=> 253(1), 257(1); 
Weapons @=> 17(4) 

Defendant's own testimony that he shot vic- 
tim and eyewitness' testimony that he saw de- 
fendant shoot victim and victim fall to ground 



242 



WEAPON REGULATION AMD POSSESSION 



alter bullet went through his head was sufficient 
to sustain defendant's convictions for second- 
degree murder while armed, possession of fire- 
arm during crime of violence, and carrying pis- 
tol without license, though neither gun nor bul- 
let was recovered. D.C.Code 1981, §§ 22-2403, 
22-3202, 22-3204(b). Curington v. U.S., 1993, 
621 A.2d819. Homicide <s=> 234(10); 'Weapons 
<3=> 17(4) 

100. Burglary offenses, weight and suffi- 
ciency of evidence 

Defendants' convictions for second-degree 
burglary while armed, armed robbery, and pos- 
session of firearm during crime of violence were 
supported by witnesses' identifications and oth- 
er evidence including kind of clothing worn by 
defendants and car they were driving when they 
were apprehended. D.C.Code 1981, 

§§ 22-1 80 1(b), 22-2901, 22-3202, 22-3204(b). 
Gregg v. U.S., 2000, 754 A.2d 265, certiorari 
denied 121 S.Ct 430. Burglary <3=> 41(6); Rob- 
bery <£=> 24.40; Weapons &* 17(4) 

Lapse ol 22 days between shooting and vic- 
tim's identification of defendant as second gun- 
man did not make identification so untrustwor- 
thy that evidence was insufficient to support 
convictions of first-degree burglary while armed 
and possession of firearm during crime of vio- 
lence, where victim positively identified defen- 
dant at trial, victim testified that he saw faces of 
both intruders when they burst into his apart- 
ment and that daylight was coming in through 
window, crime took place in mid-morning, vic- 
tim knew defendant for 10 years before shoot- 
ing, victim was close to death for several days, 
and victim first stated that there was second 
gunman day after shooting. D.C.Code 1981, 
§§ 22-1 801 (a), 22-3202, 22-3204(b). Gethers 
v. U.S., 1996, 684 A.2d 1266, certiorari denied 
117 S.Ct. 1458, 520 U.S. 1180, 137 'L.Ed.2d 
562. Burglary @» 41(6) 

10 1. Robbery offenses, weight and suffi- 
ciency of evidence 

Convictions for multiple charges arising out 
of armed robbery of apartment building were 
supported by the identification of defendants by 
victims and police officers, and testimony that 
the defendants' weapons were operational. 
D.C.Code 1981, §§ 22-502, 22-1801(a), 
22-2101, 22-2901, 22-3202, 22-3204(a, b), 
22-32 14(a). Hanna v. U.S., 1995, 666 A.2d 
845. Robbery <£=> 24.15(2) 

Finding that robbery defendant was armed 
with "firearm or imitation firearm" was sup- 
ported by eyewitness testimony; despite wit- 
ness' lack of familiarity with handguns, she in- 
sisted that silver object she saw in defendant's 
hand was gun. D.C.Code 1981, §§ 22-3202, 
22-3204(b). Bates v. U.S., 1993, 619 A.2d 984. 
Robbery <£=> 24.15(2) 
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Convictions of two counts of armed robbery 
and one count of possession of firearm during 
commission of crime of violence or dangerous 
crime were supported by sufficient evidence, 
including complaining witness' identification of 
defendant and identification of defendant's 
somewhat distinctive car by both witnesses at a 
second sighting. D.C.Code 1981, §§ 22-2901, 
22-3202, 22-3204(b); U.S.C.A. ConsLAmend. 6. 
Goins v. U.S., 1992, 617 A.2d 956. Robbery <3=> 
24.40; Weapons^ 17(4) 

Testimony of robbery victims was sufficient 
proof that defendant carried a pistol, and, as it 
was reasonable to assume that pistol directed at 
victims in a menacing manner was loaded and 
operable, there was sufficient evidence that pis- 
tol involved in armed burglary, robbery and 
assaults was in fact operable. D.C.C.E. 
§§ 22-502, 22-1801, 22-2901, 22-3204. Morri- 
son v. U. S., 1980, 417 A.2d 409. Assault And 
Battery <3^ 91; Burglary @=> 41(1); Robbery C=> 
24.10 

Evidence in prosecution wherein defendant 
was convicted of armed robbery and of carrying 
pistol without license was sufficient to permit 
finding of identification beyond reasonable 
doubt, even considering 18 months time lapse 
between offense and positive identification of 
defendant at lineup. D.C.C.E. §§ 22-2901, 
22-3202, 22-3204. Tolliver v. U. S„ 1977, 378 
A.2d 679. Robbery &* 24.40; Weapons ©=> 
17(4) 

102. Motor vehicle offenses, weight and 

sufficiency of evidence 

Testimony by two police officers that they saw 
defendant take gun from his belt and replace it, 
that they saw defendant enter driver's side of a 
van, subsequently found to be stolen, that they 
subsequently saw three men standing near the 
van with defendant closest to it, and testimony 
by one of the two officers that he saw defendant 
drop the gun sustained defendant's convictions 
for unauthorized use of a motor vehicle and 
carrying a pistol without a license. D.C.C.E. 
§§ 22-2204, 22-3204. Reed v. U. S., 1973, 312 
A. 2d 775. Automobiles ©=> 355(10); Weapons 
<S=> 17(4) 

103. Verdict 

Acquittal by defendant of assault with a dan- 
gerous weapon did not require his acquittal on 
companion charge of carrying a pistol which he 
used to defend himself on ground that such 
acquittal demonstrated conclusively that defen- 
dant was carrying pistol lor a lawful purpose 
notwithstanding defendant was exposed to a 
serious current threat by victim, that he did not 
have time to get a license and that he made a 
serious attempt to secure police protection, in 
light of the history of antiweapons legislation 
evidencing the clearest intent to drastically 
tighten ban on carrying dangerous weapons. 



243 



§ 22-4504 

Note 103 

D.C.Code 1951, §§ 22-502, 22-3204, 22-3214. 
Cooke v. U.S., C.A.D.C.1960, 275 F.2d 887, 107 
U.S.App.D.C. 223. Criminal Law <^> 878(3) 

Jury's return of not guilty verdict on charge of 
assault with a deadly weapon did not automati- 
cally require acquittal of defendant on charge of 
possession of firearm during crime of violence 
which was based on same incident. D.C.Code 
1981, §§ 22-502, 22-3204. Smith v. U.S., 
1996, 684 A.2d 307. Criminal Law <3=> 878(4) 

Inconsistencies in jury's verdicts that defen- 
dants were guilty of possession of firearm dur- 
ing crime of violence (PFCV) but were not guilty 
of any predicate offenses did not warrant rever- 
sal of convictions; instructions to jury and notes 
from jury provided little basis for attributing 
confusion to jury, defense counsel never re- 
quested clarifying instruction in response to one 
note from jury, and evidence supported PFCV 
conviction/ D.C.Code 1981, § 22-3204(b). 
U.S. v. Dobyns, 1996, 679 A.2d 487, certiorari 
denied 117 S.Ct. 1859, 520 U.S. 1247, 137 
L.Ed.2d 1060. Criminal Law <^> 878(4) 

Where defendant was convicted of armed as- 
sault on police officer (AAPO) but acquitted of 
assault with dangerous weapon (ADW), his con- 
viction of possession of firearm during crime of 
violence (PFCV) was not improper on grounds 
that jury might have convicted defendant of 
PFCV based on belief that AAPO was proper 
predicate offense to PFCV, rather than ADW as 
alleged in indictment; the indictment was read 
to jury at beginning of trial, prosecutor ex- 
plained in closing argument that ADW was 
predicate offense, and trial court instructed jury 
that possession of weapon must have occurred 
at time when defendant was engaged in com- 
mission of crime of violence. D.C.Code 1981, 
§§ 22-503, 22-505(b), 22-3204(b). Ransom v. 
U.S., 1993, 630 A.2d 170. Criminal Law ^ 
878(4) 

No conclusions as to jury's confusion in con- 
victing defendant of possession of firearm dur- 
ing crime of violence (PFCV) but acquitting him 
of assault with dangerous weapon (ADW) could 
be drawn from markings on verdict form, since 
it was unknown who made notations or if nota- 
tions had support of each juror, and determin- 
ing why juror or jurors made notations would 
require sheer speculation. D.C.Code 1981, 
§§ 22-503, 22-505(b), 22-3204(b). Ransom v. 
U.S., 1993, 630 A.2d 170. Criminal Law <S=> 
878(4) 

Trial court which individually polled jurors as 
to whether they agreed with announced guilty 
verdict as to last eight counts was not required 
to individually poll each juror with respect to 
agreement to each count and did not abuse 
discretion in prosecution for armed robbery, 
assault with intent to commit robbery and to kill 
while armed, assault with dangerous weapon, 
and carrying pistol without license. D.C.Code 
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1981, §§22-501, 22-502, 22-2901, 22-3202, 
22-3204. Arnold v. U.S., 1986, 511 A.2d 399. 
Criminal Law <$^> 874 

Verdict finding defendant, who allegedly shot 
victim with pistol, guilty of manslaughter and 
not guilty of carrying pistol without license was 
not fatally inconsistent and did not require re- 
versal. D.C.C.E. §§ 22-2405, 22-3204. Stead- 
man v. U. S., 1976, 358 A.2d 329. Criminal 
Law<^ 878(4) 

Fact that jury acquitted defendant on charge 
of carrying a dangerous weapon did not require 
them to find defendant not guilty on charge of 
assault with deadly weapon. D.C.C.E. 
§§ 22-502, 22-3204. Winters v. U. S., 1974, 
3 1 7 A.2d 530. Criminal Law @=> 878(4) 

104. Sentence and punishment 

Evidence supported defendant's conviction 
for carrying pistol without license, on aider and 
abettor theory; defendant and codefendant 
planned codefendant's sale of handgun l:o pur- 
chaser, and defendant associated himself with 
codefendant's possession of pistol and partici- 
pated in it as something that he wished to bring 
about, that he sought by his action to make it 
succeed. D.C.Code 1981, § 22-3204(a). Roy v. 
U.S., 1995, 652 A.2d 1098. Weapons <3=> 17(8) 

Evidence was sufficient to establish joint con- 
structive possession of handgun by defendant 
and codefendant, who had planned codefend- 
ant's sale of handgun to third person, so as to 
support defendant's conviction for carrying pis- 
tol without license, despite fact that handgun 
deal never came to fruition; defendant and co- 
defendant were associated together in ongoing 
venture centering around possession of unli- 
censed pistol, and defendant's action in negoti- 
ating deal with prospective purchaser directly 
caused pistol to be carried and possessed. 
D.C.Code 1981, § 22-3204(a). Roy v. U.S., 
1995, 652 A.2d 1098. Weapons ^ 1 7(8) 

Trial court's imposition of a condition of resti- 
tution as part of sentence imposed upon defen- 
dant convicted of assault with a deadly weapon 
and possession of a pistol without a license was 
not contrary to statute nor an abuse of trial 
court's sentencing discretion. D.C.C.E. 
§§ 22-105, 22-502, 22-3204. Barker v. U. S., 
1977, 373 A.2d 1215. Assault And Battery <^ 
100; Weapons^ 17(8) 

In imposing a more severe sentence on con- 
viction of carrying a pistol without a license 
where defendant has suffered a prior similar 
conviction or a prior felony conviction, the 
mandatory statutory procedure must be fol- 
lowed. D.C.C.E. §§ 22-3204, 23-111. Cole- 
man v. U. S., 1972, 295 A.2d 896. Weapons <S=» 
17(8) 

Sentence of 360 days for carrying pistol with- 
out license was not excessive but was legally 
permissible under the statute providing that ap- 
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plicable penalty was fine of not more than 
$1,000 or imprisonment for not more than one 
year, or both. D.C.Code 1961, §§ 22-3204, 
22-3215. Gillard v. U. S. (App. 1964) 202 A.2d 
776. Weapons ©=> 17(8) 

105. Post-conviction bail 

Appellant's motion for release on personal 
recognizance pending his appeal from convic- 
tion of carrying a dangerous weapon after 
conviction of a felony would be denied where 
paying deference to action of District Court, 
considered with appellant's record, including 
the conviction and his failure to comply with 
prior probation and release requirements, the 
Court of Appeals was of opinion that no one 
or more conditions of release would reason- 
ably assure that appellant would not pose a 
danger to any other person or to community if 
released pending the appeal. 18 U.S.C.A. 
§ 3148; D.CC.E. § 22-3204. U. S. v. Blyther, 
CA.D.C1969, 407 F.2d 1279, 132 U.S.App. 
D.C 344, certiorari denied 89 S.Ct. 1296, 394 
U.S. 953, 22 L.Ed.2d 488. Bail <&=> 40 

106. Harmless or reversible error — In general 

Finding that, contrary to accused's assertion 
that Government conditioned its acceptance of 
coindictees' guilty pleas on their commitment to 
refrain from testifying in accused's behalf, fail- 
ure to call coindictees to testify, in prosecution 
in which accused was convicted of federal nar- 
cotics offenses and of carrying pistol without a 
license, was solely the result of informed tacti- 
cal decision of experienced defense counsel 
made after consultation with accused was not 
clearly erroneous. 26 U.S.C.A. (I.R.C.1954) 
§ 4704(a); Narcotic Drugs Import and Export 
Act, § 2(c, f), 42 Stat. 596 as amended; D.CC.E. 
§§ 22-3204, 33-402(a). U. S. v. Bell, C.A.D.C. 
1974, 506 F.2d 207, 165 U.S.App.D.C 146. 
Criminal Law <&=> 1158(1) 

Findings on motion to vacate sentence that 
movant's testimony that appointed trial counsel 
had not informed movant of time limit for filing 
criminal appeals was not credible were not 
clearly erroneous. 28 U.S.C.A. § 2255; 
D.CC.E. §§ 22-502, 22-2901, 22-3204. U. S. v. 
Washington, CA.D.C1973, 475 F.2d 357, 154 
U.S.App.D.C. 246. Criminal Law e=> 1158(1) 

107. Preliminary proceedings, harmless 

or reversible error 

In prosecution for robbery, conspiracy to 
commit robbery, and for carrying a deadly- 
weapon without a license, action of trial court 
in not requiring production under subpoena of 
arrest record of a witness for prosecution was 
not prejudicial to defendant where police officer 
testified he had no arrest record of witness by 
name contained in subpoena and did not know 
such witness used other names mentioned by 
him by counsel for defendant, and counsel for 
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defendant did not during trial procure any fur- 
ther subpoena for arrest record of witness un- 
der any other name. D.C.Code 1940, 
§§ 22-2901, 22-3204; 18 U.S.C.A. § 371. Bun- 
dy v. U.S., C.A.D.C 1951, 193 F.2d 694, 90 
U.S.App.D.C 12, certiorari denied 72 S.Ct. 638, 
343 U.S. 908, 96 L.Ed. 1326. Criminal Law C=> 
1166(10.10) 

In a prosecution for armed robbery and car- 
rying a dangerous weapon in which the two 
charges were improperly joined, there was not 
clear and convincing evidence that the defen- 
dant had committed the armed robbery, and 
thus evidence of the armed robbery would not 
have been admissible at separate trials on the 
weapons charge and the misjoinder was not 
harmless error, where the defendant was ac- 
quitted of the armed robbery charge. D.C.Code 
1981, §§ 22-2901, 22-3202; 22-3204; Criminal 
Rule 8(a). Roper v. U.S., 1989, 564 A.2d 726. 
Criminal Law <S=> 1 166(6) 

Where assault and weapon charges against 
one defendant were joined for trial with murder 
charges against other defendants, particular de- 
fendant was prejudiced by association with evi- 
dence proving bloody and grotesque killing, and 
in view r of reference throughout trial to defen- 
dants as group having name of particular defen- 
dant, associating particular defendant in minds 
of jurors with murder with which he was not 
charged, prejudice required reversal and there 
was thus abuse of discretion in denying sever- 
ance. D.CC.E. §§ 22-502, 22-2401, 22-3202, 
22-3204, 23-31 1(c); D.CC.E. SCR, Criminal 
Rule 8(b). Sousa v. U. S., 1979, 400 A.2d 1036, 
certiorari denied 100 S.Ct. 484, 444 U.S. 981, 
62 L.Ed.2d 408, certiorari denied 100 S.Ct. 485, 
444 U.S. 981, 62 L.Ed.2d 408. Criminal Law 
<$=> 1166(6) 

Failure to show that defendant was advised of 
constitutional rights at time of arrest did not 
entitle him to reversal of conviction for carrying 
deadly weapon, absent introduction of any 
statements made by him. D.CC.E. § 22-3204. 
Best v. U. S. (App. 1968) 237 A.2d 825. Crimi- 
nal Law<3=* 1166(1) 

Failure of trial judge to sua sponte order 
continuance when counsel was assigned to rep- 
resent defendant on date of trial did not consti- 
tute error requiring reversal of convictions for 
attempted petit larceny, assault and carrying a 
deadly weapon. D.CC.E. §§ 22-103, 22-504, 
22-3204. Smith v. U. S. (App. 1967) 235 A.2d 
574. Criminal Law <$=> 1 166(7) 

108, Counsel for accused, harmless or 

reversible error 

Where record showed that defendant was 
found in possession of concealed weapon and 
his own testimony on trial confirmed such fact, 
absence of indication that defendant made in- 
formed decision, after appropriate advice, to 
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proceed with joint counsel did not require re- 
versal of conviction for carrying concealed 
weapon. D.C.Code 1961, § 22-3204. Ford v. 
U. S., C.A.D.C.1967, 379 F.2d 123, 126 U.S.App. 
D.C. 346. Criminal Law ®=> 1166.10(3) 

109. Conduct of trial in general, harm- 
less or reversible error 

In prosecution for assault with intent to kill 
while armed and carrying dangerous weapon, 
in view of overwhelming direct evidence timely 
placing defendant at scene of crime and equivo- 
cal and unsupported nature of his own testimo- 
ny concerning his whereabouts at time of of- 
fense, any emphasis by court or his counsel 
upon his more general defenses and any other 
claimed error were harmless beyond reasonable 
doubt. 28 U.S.C.A. § 294(d); D.C.C.E. 
§§ 22-501, 22-3202, 22-3204. U. S. v. Craven, 
C.A.D.C.1972, 458 F.2d 802, 147 U.S.App.D.C. 
383. Homicide ©=336 

Refusal of bifurcated trial prosecution sought 
on ground that defendant would defend on 
ground of want of criminal responsibility was 
not reversible error where defense assured trial 
court that there was no defense on merits, and 
evidence to prove that defendant was one who 
robbed filling station was very strong. D.C.C.E. 
§§ 22-502, 22-2901, 22-3204; U.S.C.A.Const. 
Amend. 5. U. S. v. Grimes, C.A.D.C.1969, 421 
F.2d 1 119, 137 U.S.App.D.C. 184, certiorari de- 
nied 90 S.Ct. 1831, 398 U.S. 932, 26 L.Ed.2d 
98. Criminal Law e=> 1.166.6 

110. Rulings as to indictment or pleas, 

harmless or reversible error 

That indictment charged each defendant with 
having carried pistol "openly and concealed" 
about his person/ rather than in statutory lan- 
guage "openly or concealed," presented no oc- 
casion for reversal of convictions. D.C.C.E. 
§ 22-3204. U. S. v. Clemons, C.A.D.C.1970, 
440 F.2d 205, 142 U.S.App.D.C. 177, certiorari 
denied 91 S.Ct. 959, 401 U.S. 945, 28 L.Ed.2d 
227. Criminal Law <3=> 1 167(1) 

Although prosecutor should have dismissed 
charge for alteration of identifying marks on a 
pistol before trial, defendant who was also 
charged with carrying a pistol without a license, 
unlawful possession of ammunition, and posses- 
sion of a prohibited weapon, was not prejudiced 
by presence of alteration count in his indict- 
ment, where evidence on that count was mini- 
mal and jury's verdict on the three remaining 
counts was supported by separate and distinct 
evidence. D.C.Code 1981, §§ 6-2361, 22-3204, 
22-3212, 22-32 14(a). Tillman v. U.S., 1985, 
487 A.2d 1 152. Criminal Law <&* 1 167(2) 

Error in statutory citation in information did 
not warrant reversal of conviction where error 
did not prejudice defendant since he was ap- 
prised of charge against him although it derived 
from different statutory provision. D.C.C.E. 
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§§ 6-1811 to 6-1861, 22-3204, 33-402; 
D.C.C.E. SCR Criminal Rule 7(c). Price v. U. 
S., 1981, 429 A.2d 514. Criminal Law ©=> 
1167(1) 

111. Examination of witnesses, harmless 

or reversible error 

Evidence in narcotics prosecution was not so 
overwhelmingly in favor of conviction that error 
in allowing prosecutor to question defendant 
concerning prior convictions could be said to be 
harmless. 26 U.S.C.A. (LR.C.1954) § 4704(a); 
Narcotic Drugs Import and Export Act, § 2(c, f), 
42 Stat. 596 as amended; D.C.C.E. § 22-3204. 
U. S. v. Henrv, C.A.D.C.1976, 528 F.2d 661, 174 
U.S.App.D.C. 88. Criminal Law &=> 1170.5(1) 

Any error in trial court's restriction on defen- 
dants' questioning of complaining witness about 
witness' alleged prior conduct in loaning out his 
car and then falsely reporting it stolen was 
harmless, in prosecution for armed carjacking 
and weapons offenses, where complainant's ver- 
sion of crime, his reputation for truthfulness, his 
past behavior with friends, and his history of 
criminal convictions were all ventilated for 
jury's consideration. D.C.Code 1981, 

§§ 6-23 11 (a), 6-2361(3), 22-2903(b), 

22-3204(a, b). Brown v. U.S., 1999, 726 A.2d 
149, certiorari denied 120 S.Ct. 967, 145 
L.Ed.2d 838. Criminal Law ^ 1170.5(1) 

Error arising when prosecutor was permitted 
to impeach its own witnesses with prior incon- 
sistent statements in prosecution for first-degree 
murder while armed was harmless, where testi- 
mony of other prosecution witnesses, if be- 
lieved, established that defendant was armed 
and shot victim. D.C.Code 1981, §§ 6-2361, 
14-102, 22-2401, 22-3202, 22-3204. In re 
D.A., 1991, 597 A.2d 1331. Criminal Law <S=> 
117.0.5(1) 

Error, as result of prosecutor's open-ended 
question leading detective to violate court order 
not to mention photographic identification 
made by witnesses who had not given identifica- 
tion testimony, did not prejudice defendant in 
prosecution for armed robbery, assault with in- 
tent to commit robbery and to kill while armed, 
assault with dangerous weapon, and carrying 
pistol without license, where detective did not 
testify that witness had made identification, and 
defense did not rest on claim of misidentifica- 
tion. D.C.Code 1981, §§ 22-501, 22-502, 
22-2901, 22-3202, 22-3204. Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law <^ 
1170.5(1) 

Prosecutor's improper use of eight leading 
questions which were put to robbery victims 
who could not recall events, which asked 
whether property was taken from victims and 
whether victims remembered identifying defen- 
dant to police, which put before jury a fact: not 
otherwise known, which was directly relevant to 
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main issue in case, but which asked for cumula- 
tive evidence and were not answered, did not 
substantially prejudice defendant in prosecution 
for armed robbery, assault with intent to com- 
mit robbery and to kill while armed, assault 
with dangerous weapon, and carrying pistol 
without license. D.C.Code 1981, §§22-501, 
22-502, 22-2901, 22-3202, 22-3204. Arnold v. 
U.S., 1986, 511 A.2d 399. Criminal Law <3=> 
1170.5(3) 

Error of trial court, in prosecution for felony- 
murder and first-degree burglary, in admitting 
previous statements of three prosecution wit- 
nesses to rehabilitate their testimony after de- 
fense counsel suggested that the witnesses had a 
motive to lie at trial was harmless, in view of 
government's evidence of defendant's active 
participation in the crimes, in conjunction with 
court's detailed charge to jury regarding limited 
use of prior consistent statements. D.C.Code 
1981, §§ 22-1 801 (a), 22-2401, 22-3202, 
22-3204. Williams v. U.S., 1984, 483 A.2d 292, 
certiorari denied 106 S.Ct. 275, 474 U.S. 906, 
88 L.Ed.2d 236. Criminal Law <3=> 1170.5(6) 

Where defendant presented six witnesses 
whose version of events leading to defendant's 
arrest for carrying dangerous weapon could not 
have materially differed from any evidence de- 
fendant could have given had he chosen to 
testify, even if court did rule that government 
could impeach defendant by use of his prior 
record, defendant was not precluded from testi- 
fying and was not prejudiced in his defense. 
D.C.C.E. § 22-3204. Watson v. U. S. (App. 
1970) 262 A.2d 121. Criminal Law <3=> 
1170.5(1) 

112. Rulings as to evidence generally, 

harmless or reversible error 

Where it was defendant's own suspicious and 
furtive effort in retreating to rear of store when 
police arrived which brought attention to him 
before he was arrested, and defendant in fact 
denied ever seeing gun or going behind store's 
meat counter in back of which gun was found, 
while still warm to the touch, presumably from 
body contact, on floor, no search of defendant's 
constitutionally protected environs disclosed 
weapon or resulted in its seizure, oral motion to 
suppress before jury was sworn was frivolous, 
and failure to entertain it in prosecution for 
carrying pistol without a license was harmless 
error or defect not affecting substantial rights of 
defendant. D.C.C.E. §§ 11-72 1(e), 11-946, 
22-3204; 28 U.S.C.A. § 21 11; Fed.Rules Crim. 
Proc. rule 52(a), 18 U.S.C.A.; D.C.C.E. General 
Sessions Court Rules, Criminal Division, rule 
52(a); U.S.C.A.Const. Amend. 4. Shellie v. U. 
S., 1971, 277 A.2d 288. Criminal Law e=> 
1168(1) 

Conviction for carrying concealed weapons 
would not be reversed, on ground that trial 
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judge, in finding defendant guilty, erroneously 
considered stipulation, made in connection with 
motion to suppress evidence, to eflect that de- 
fendant had a possessory interest in two pistols 
sought to be suppressed, where no formal writ- 
ten stipulation was presented to judge who 
heard motion to suppress, and it was merely a 
verbal statement by counsel, and a different 
judge presided at the trial, and he certified that 
his decision was based solely on testimony ad- 
duced at trial, and in stenographic transcript 
there appeared no testimony or offer of testimo- 
ny as to stipulation, and it did not appear to 
have affected decision in any way, and testimo- 
ny of police officer supplied essentials on which 
to predicate a conviction. D.C.Code 1951, 
§ 22-3204. Emburgh v. U.S. (Cr.App. 1960) 
164 A.2d 342. Criminal Law <3=> 1 168(1) 

113. Admission of evidence, harmless or 

reversible error 

Any impeaching quality resulting from identi- 
fication and display in front of jury, over objec- 
tion and against judge's doubts and so major 
part of government's case, of three dangerous 
weapons, which had been taken from defen- 
dant's companions when they were arrested cind 
which were not charged to possession of defen- 
dant, indicted for carrying dangerous weapon 
without a license in violation of District of Co- 
lumbia code, was outweighed by its prejudicial 
effect. D.C.C.E. § 22-3204. Macklin v. U. S., 
C.A.D.C.1969, 410 F.2d 1046, 133 U.S.App.D.C. 
347. Criminal Law <&> 1169.1(10) 

Fact that there was ample testimony by two 
police officers of defendant's possession of dan- 
gerous weapon without a license in violation of 
District of Columbia code did not render harm- 
less identification and display in front of jury of 
three dangerous weapons which were taken 
from defendant's companions at time they were 
arrested and which were not charged to defen- 
dant's possession. D.C.C.E. § 22-3204. Mack- 
lin v. U. S., C.A.D.C.1969, 410 F.2d 1046, 133 
U.S.App.D.C. 347. Criminal Law <£=> 1169.2(7) 

When deputy police chief's certificate that 
search of police department records disclosed 
that defendant had no license to carry pistol 
was admitted in prosecution for carrying weap- 
on in violation of statute, defendant was not 
prejudiced by failure to produce certificate that 
police chief had custody of records of pistol 
licenses, since judicial notice could be taken 
that custody of the records was in the police 
chief. D.C.Code 1961, §§ 22-3204, 22-3206; 
Fed.Rules Crim.Proc. rule 27, 18 U.S.C.A.; Fed. 
Rules Civ.Proc. rule 44(b), 28 U.S.C.A. Smith 
v. U.S., C.A.D.C.1965, 353 F.2d 838, 122 
U.S.App.D.C. 300, certiorari denied 86 S.Ct. 
1350, 384 U.S. 910, 16 L.Ed.2d 362, certiorari 
denied 86 S.Ct. 1867, 384 U.S. 974, 16 L.Ed.2d 
684. Criminal Law <3=> 1169.2(7) 
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Assuming, arguendo, that trial court erred in 
admitting evidence of bullet-proof vest that de- 
fendant was wearing when arrested, error was 
harmless, given strength of Government's case, 
in prosecution for various weapons-related of- 
fenses including possession of prohibited weap- 
on; two police officers testified to seeing defen- 
dant in possession of a machine-gun type 
weapon, defendant fled from approaching po- 
lice cruiser, police found weapon that looked 
like machine gun in path of defendant's flight 
soon after his arrest, and lack of moisture on 
top-side of weapon indicated it had been re- 
cently discarded. D.C.Code 1981, 
§§ 6-231 1(a), 6-2361, 22-3204(a), 22-32 14(a). 
Jones v. U.S., 1999, 739 A.2d 348. Criminal 
Law<3^ 1169.1(2.1) 

Any harm that may have resulted from shared 
assumption of prosecutor, defendant's trial 
counsel, and trial court that certificate of non- 
registration of firearm was certificate of nonli- 
censing of pistol was not prejudicial, where 
officer testified that he had checked licensing 
records and determined that defendant was not 
authorized to carry a pistol. D.C.Code 1981, 
§ 22-3204. Willingham v. U.S., 1983, 467 A.2d 
742. Criminal Law <©=» 1169.2(7) 

Conviction of carrying a pistol without a li- 
cense, which pistol was seized during search 
pursuant to narcotics warrant, was not required 
to be reversed because warrant office clerk, 
without assistance or instructions from appli- 
cant, crossed out words "at any time of the day 
or night," with form as completed authorizing a 
daytime search and with search occurring ap- 
proximately one hour following end of civil twi- 
light, especially as there was probable cause for 
narcotics search and issuing judge failed to de- 
tect the limiting language. D.C.Code 1973, 
§§ 22-3204, 33-414(h). Hines v. U.S., 1982, 
442 A.2d 146. Criminal Law «S» 1169.1(8) 

In prosecution for carrying pistol without a 
license, any error resulting from testimony indi- 
cating that pistol in question was owned by one 
other than defendant was harmless where trial 
judge immediately cautioned jury that defen- 
dant was not charged with stealing pistol but 
only with possession of it without a license. 
D.C.C.E. § 22-3204. Anderson v. U. S., 1974, 
326 A. 2d 807, certiorari denied 95 S.Ct. 1405, 
420 U.S. 978, 43 L.Ed.2d 659. Criminal Law 
<3^ 1169.5(2) 

Government's introduction, in its case-in- 
chief of .22-caliber pellet pistol found on search 
of rear seat passenger when police stopped au- 
tomobile occupied by defendant and two others 
and similar pistols found under driver's seat, in 
addition to admission of .32-caliber pistol found 
under seat where defendant had been sitting, 
with no limiting instruction being given, was 
prejudicial and required new trial on charge of 
carrying a pistol without a license, notwith- 
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standing government's contention that purpose 
of offering additional pistols was to enhance 
showing that pistol found under seat occupied 
by defendant had in fact been possessed by him. 
D.C.C.E. § 22-3204. Coleman v. U. S., 1972, 
295 A.2d 896. Criminal Law e=> 673(2), 
1173.2(9) 

In view of overwhelming evidence that the 
particular address claimed by defendant to be 
his dwelling house was not his dwelling house, 
any error with respect to whether defendant 
waived any of his constitutional rights to remain 
silent and to counsel before being questioned as 
to his residence was harmless in prosecution for 
violation of District of Columbia statute prohib- 
iting the carrying of an unlicensed pistol except 
in one's dwelling house. D.C.C.E. §§ 16-706, 
22-3204, 22-3215; U.S.C.A.Const. Amend. 5. 
Brewster v. U. S. (App. 1970) 271 A.2d 409. 
Criminal Law ®=> 1169.12 

114. Exclusion of evidence, harmless or 

reversible error 

Error was not harmless, in prosecution for 
carrying a pistol without a license, in excluding 
medical records that indicated defendant had a 
dressed laceration on his right hand, which 
were relevant to impeach police officer's testi- 
mony that she saw defendant use his right hand 
to throw a pistol out of a car window and 
noticed nothing distinctive about the hand. 
D.C.Code 1981, § 22-3204(a). Dockery v. U.S., 
2000, 746 A.2d 303. Criminal Law <^ 1170(1) 

Any error in trial judge's precluding defen- 
dant from eliciting evidence of disposal of gun, 
which evidence was allegedly critical to third- 
party perpetrator defense, w r as harmless, given 
strength of evidence against defendant, in pros- 
ecution for second-degree murder while armed 
and weapons offenses; three eyewitnesses iden- 
tified defendant as the shooter, all witnesses 
specifically denied seeing alleged gunman with 
gun on evening in question, and alleged gun- 
man did not have motive to kill victim. 
D.C.Code 1981, §§ 22-2403, 22-3202, 
22-3204(a, b). Boykin v. U.S., 1999, 738 A.2d 
768. Criminal Law <£=> 1170(1) 

Exclusion of testimony of witness called by 
defendant, although violative of defendant's 
Fifth and Sixth Amendment rights to due pro- 
cess and to present witnesses in his behalf, as 
witness could not refuse to testify on ground of 
self-incrimination, was harmless error as to de- 
fendant convicted of carrying pistol without a 
license, even though witness would have testi- 
fied that at time of arrest he was in same 
automobile as defendant and that he never saw 
gun, where evidence overwhelmingly demon- 
strated that defendant had constructive posses- 
sion of weapon; defendant had been positively 
identified as being in possession of weapon be- 
fore he was apprehended, and defendant was 
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associated with other parties who had actual 
possession of weapon. U.S.C.A. Const.Amends. 
5,6; D. C. Code 1981, § 22-3204. Davis v. U.S., 
1989, 564 A.2d 31. Criminal Law <S» 1170(1) 

115. — - Arguments and conduct of counsel, 
harmless or reversible error 

Government's suggestion, during its summa- 
tion, of corroboration of nature of gun place- 
ment within reach of defendant, charged with 
carrying a pistol without a license, was not 
improper since it was supported at least by one 
arresting officer's discovery of bag, which was 
located on passenger's side of transmission 
hump of defendant's automobile but within 
reach of driver and from which butt of loaded 
gun was protruding; however, any error in 
such regard would not have amounted to re- 
versible error. D.C.C.E. § 22-3204. U. S. v. 
Henson, C.A.D.C.1973, 486 F.2d 1292, 159 
U.S.App.D.C. 32. Criminal Law <S=» 720(7.1), 
1171.3 

Prosecutor's closing and rebuttal arguments 
seeking to draw an analogy between crime 
charged against defendant and those involving 
defendants in other cases involving heinous 
crimes were so highly prejudicial as to require 
reversal D.C.C.E. §§ 22-2403, 22-3204. U. S. 
v. Phillips, C.A.D.C.1973, 476 F.2d 538, 155 
U.S.App.D.C. 93. Criminal Law &* 1171.1(3) 

Prosecutor's "knights of the round table" 
analogy in closing argument, when viewed in 
context, was tied sufficiently to discussion of 
evidence and did not rise to level of transgres- 
sion warranting reversal of convictions for vari- 
ous weapons-related offenses including posses- 
sion of prohibited weapon. D.C.Code 1981, 
§§ 6-231 1(a), 6-2361, 22-3204(a), 22-32 14(a), 
Jones v. U.S., 1999, 739 A.2d 348. Criminal 
Law<S=> 1171.1(3) 

Prosecutor's improper, incomplete missing 
witness argument which claimed that only de- 
fendant's sister and girl friend supported alibi 
defense of being at party with several other 
potential witnesses, which trial court ordered 
prosecutor to abandon, and which was made in 
context of strong evidence against defendant did 
not substantially sway jury and did not preju- 
dice defendant in prosecution for armed rob- 
bery, assault with intent to commit robbery and 
to kill while armed, assault with dangerous 
weapon, and carrying pistol without license. 
D.C.Code 1981, §§ 22-501, 22-502, 22-2901, 
22-3202, 22-3204. Arnold v. U.S., 1986, 511 
A.2d 399. Criminal Law <®=> 1171.1(5) 

Even if prosecutor's statement that there was 
no death penalty in the city anymore, made 
during closing argument in prosecution for felo- 
ny-murder and first-degree burglary, was im- 
proper, any error was harmless, in view of 
government's strong case against defendants 
coupled with court's instructions that the jury 
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disregard the comment and fact that jurors 
eventually were instructed by the court, at de- 
fense's request, on penalties for various of- 
fenses, including first-degree murder. 
D.C.Code 1981, §§ 22-1801(a), 22-2401, 
22-3202, 22-3204. Williams v. U.S., 1984, 483 
A.2d 292, certiorari denied 106 S.Ct. 275, 474 
U.S. 906, SS L.Ed.2d 236. Criminal Law <£=> 
1171.1(6) 

Where jury was apprised of circumstances 
sufficiently probative to allow them to conclude 
beyond reasonable doubt that razor was being 
carried as deadly or dangerous weapon, defen- 
dant's conviction did not turn in any significant 
degree on remarks in closing argument by gov- 
ernment counsel which attempted to place jury 
in shoes of victims or likely victims of crime, 
and no reversal was required. D.C.C.E. 
§ 22-3204. Clarke v. U. S. (App. 1969) 256 
A.2d 782. Criminal Law ®=> 1171.1(3) 

In prosecution for carrying deadly or danger- 
ous weapon, prosecutor did not comment on 
defendant's failure to testily and there was no 
error requiring reversal where the comment 
was that defendant "spoke very loud and clear 
as to this knife. And when was that? That was 
when he saw the officer. Because, what did he 
do? He took it from the small of his back and 
he threw it to the ground, trying to get rid of it". 
D.C.C.E. § 22-3204. Leftwitch v. U. S. (App. 
1969) 251 A.2d 646. Criminal Law <£=> 1171.5 

116. Instructions, harmless or reversible 

error 

Erroneous jury instruction indicating that de- 
fendant could be convicted of "using" firearm 
during drug trafficking incident even if he did 
not actively employ firearm was harmless, be- 
cause jury necessarily found that defendant 
"carried " firearm, in violation of same statute, 
by finding defendant guilty of carrying a pistol 
without a license. 18 U.S.C.A. § 924(c)(1); 
D.C.Code 1981, § 22-3204(a). U.S. v. Toms, 
C.A.D.C.1998, 136 F.3d 176, 329 U.S.App.D.C. 
33, rehearing denied. Criminal Law @=» 1172.8 

Trial court's error in instructing jury that 
constructive possession of firearm would consti- 
tute "use" as required to support conviction for 
using and carrying firearm during and in rela- 
tion to drug trafficking crime was harmless, 
since jury found defendant guilty of separate 
count of carrying pistol without license under 
law of District of Columbia such that jury must 
necessarily have found that defendant carried 
firearm as required to support conviction for 
using and carrying firearm during and in rela- 
tion to drug trafficking crime. 18 U.S.C.A. 
§ 924(c)(1); D.C.Code 1981, § 22-3204(a). 
U.S. v. Smart, C.A.D.C.1996, 98 F.3d 1379, 321 
U.S.App.D.C. 216, rehearing denied, certiorari 
denied 117 S.Ct. 1271, 520 U.S. 1128, 137 
L.Ed.2d 349. Criminal Law <£=> 1 1 72.8 
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Assuming that erroneous refusal to charge 
jury on significant part of defendant's theory of 
the case, consisting of evidence that defendant's 
prior conduct in transporting unloaded firearm 
in trunk of his car while traveling from state in 
which gun was licensed to state in which it was 
legal for defendant to carry gun was lawful 
under Firearms Owners' Protection Act (FOPA), 
was not of constitutional magnitude, error was 
not harmless in that Court of Appeals could not 
say with fair assurance, after pondering all that 
happened without stripping erroneous action 
from the whole, that judgment convicting defen- 
dant of carrying pistol without license, unlawful 
possession of unregistered firearm, and unlaw- 
ful possession of ammunition for unregistered 
firearm was not substantially swayed by the 
error. 18 U.S.C.A. § 921 et seq.; D.C.Code 
1981, §§ 6-2311, 6-2361, 22-3204. Bieder v. 
U.S., 1995, 662 A.2d 185. Criminal Law <^> 
1173.2(3) 

Instruction on involuntary manslaughter was 
not reversibly erroneous because in requiring 
proof that death resulted from injuries received 
through commission of an unlawful act which 
was a misdemeanor involving danger of injury, 
it did not also require proof that unlawful act 
was proximate cause of death. D.C.C.E. 
§§ 22-2405, 22-3204. Walker v. U. S., 1979, 
403 A.2d 1163. Homicide <&=> 340(1) 

117. — — Conduct and deliberations of jury, 

harmless or reversible error 

Inadvertent transmission of photograph ex- 
hibit not admitted in evidence to jury at trial of 
defendant for carrying pistol without license 
was not prejudicial where photograph was of 
interior of back entranceway and location of 
trash can which had been a matter of dispute 
with regard to codefendant who had been ac- 
cused of stuffing jacket with gun and narcotics 
in pockets in trash can and was irrelevant as to 
defendant's case. D.C.C.E. § 22-3204. Quarles 
v. U. S., 1975, 349 A.2d 690, certiorari denied 
96 S.Ct. 2169, 425 U.S. 972, 48 L.Ed.2d 795. 
Criminal Law <&=> 1 1 74(6) 

Where Allen charge was given after jury 
which had not been sequestered had deliberated 
2 hours and 20 minutes and announced that 
they had reached a verdict on charge of carry- 
ing a dangerous weapon but were deadlocked 
on charge of assault with deadly weapon and 
after court took jury verdict of acquittal on 
carrying charge and where jury deliberated only 
25 minutes before returning verdict of guilty on 
assault charge, Allen charge was not coercive to 
the point of requiring reversal of conviction. 
D.C.C.E. §§ 22-502, 22-3204. Winters v. U. S., 
1974, 317 A.2d 530. Criminal Law <^> 1174(1) 

118. Review — In general 

Fact that defendant, convicted of carrying 
dangerous weapon without license in violation 
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of District of Columbia code, had served sen- 
tence did not render appeal from conviction 
dismissable as moot, as statute under which he 
was indicted provided for consequence of con- 
viction which did not disappear with expiration 
of sentence. D.C.C.E. § 22-3204. Macklin v. 
U. S., C.A.D.C.1969, 410 F. 2d 1046, 133 
U.S.App.D.C. 347. Criminal Law <^> 1131(4) 

Where trial Court's decision arresting judg- 
ment convicting defendant of carrying a pistol 
for insufficiency of indictment was based upon 
its construction of statute defining the offense as 
requiring allegation of nonpossession of a li- 
cense, government should have appealed case 
directly to United States Supreme Court, and 
Court of Appeals for District of Columbia would 
certify case to Supreme Court 18 U.S.C.A. 
§ 3731; D.C.Code 1940, § 22-3204; Federal 
Rules of Criminal Procedure, rules 29(a), 34, 18 
U.S.C.A. U.S. v. Waters, C.A.D.C.1948, 175 
F.2d 340, 84 U.S.App.D.C. 127. Federal Courts 
<$^491 

Reviewing evidence in light most favorable to 
Government, giving full play to rights of jury to 
determine credibility, w r eigh evidence and draw 
justifiable inferences of fact, evidence presented 
at trial reasonably permitted finding of guilt 
beyond reasonable doubt of carrying a pistol 
without a license, possession of unregistered 
firearm, and possession of unregistered ammu- 
nition. D.C.C.E. §§ 6-181 1 to 6-1861, 22-3204. 
Price v. U. S., 1981, 429 A.2d 514. Weapons^ 
17(4) 

Where suppression order had been reversed, 
defendant then waived jury trial and stipulated 
that officers who had testified at suppression 
hearing would give same testimony at trial and 
that defendant did not possess license to carry 
pistol and case was then submitted without fur- 
ther evidence or argument, same issue and 
same record was before Court of Appeals on 
appeal from conviction of carrying pistol with- 
out license as had been before it on appeal from 
the suppression order and, therefore, appeal 
from conviction was frivolous and would be 
dismissed. D.C.C.E. Court of Appeals Rules, 
rule 42(c); D.C.C.E. §§ 22-3204, 23-1 04(a). 
Walker v. U. S., 1973, 304 A.2d 290, certiorari 
denied 94 S.Ct. 368, 414 U.S. 1007, 38 L.Ed.2d 
245. Criminal Law &* 1131(4) 

119. Right of review 

Defendant waived right to challenge trial 
court's denial of leave to file untimely motion to 
dismiss indictment on ground that statute pro- 
hibiting carrying pistol without a license was 
unconstitutional under Second Amendment, 
where defendant failed to reserve in writing the 
right to seek review of ruling denying motion 
when defendant entered his conditional guilty 
plea. U.S.C.A. Const.Amend. 2; D.C.Code 
1981, § 22-3204; Criminal Rule 11(a)(2). 
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Mitchell v. U.S., 2000, 746 A.2d 877. Criminal 
Law @=» 1026.10(5) 

Words "charged with a criminal offense" as 
used in statute providing that District of Colum- 
bia may appeal a suppression order entered 
before trial of a person charged with a criminal 
offense includes the term "delinquent act." 
D.C.C.E. §§ 22-3204, 23-104(a)(l). District of 
Columbia v. M. E. H., 1973, 312 A.2d 561. 
Criminal Law ©=> 1 024( 1 ) 

Where it was clear from repeated statements 
of trial judge in prosecution for having posses- 
sion of a dangerous weapon, that the trial judge 
was not ruling on the information as such but 
on the ultimate guilt of the defendant under 
agreed statement of facts, and trial judge made 
an entry granting motion of defendant to dis- 
miss and discharging defendant, such action 
was equivalent to the granting of a motion for 
judgment of acquittal, and therefore the United 
States had no right of appeal to Municipal 
Court of Appeals of the District of Columbia. 
D.C.Code 1940, §§ 22-3204, 22-3214, 23-105. 
U.S. v. Martin (Cr.App. 1951) 81 A.2d 651. 
Criminal Law <$=> 1024(5) 

1 20, Scope of review 

Where, although at a pretrial hearing on a 
motion to suppress victim's identification of de- 
fendant, victim testified that it was one of two 
assailants, i. e., one later identified as defen- 
dant, who held gun, such testimony was not 
elicited at trial, Court of Appeals could not 
consider such testimony in determining whether 
a reasonable juror could find defendant guilty 
beyond a reasonable doubt of carrying an unli- 
censed pistol. D.C.C.E. § 22-3204. Jackson v. 
U. S., 1978, 395 A.2d 99. Criminal Law <3=> 
1134(2) 

Disposition of cases of three individuals, who 
were arrested with defendant and charged with 
possession of implements of crime, was irrele- 
vant to consideration of defendant's appeal 
from conviction for carrying pistol without a 
license, despite contention that fact that govern- 
ment dropped charges against other three indi- 
viduals who were in hotel room with defendant 
indicated that police officer's entry into the 
room, in which defendant was found holding 
gun, was illegal. D.C.C.E. §§ 22-3204, 
22-3601. Matthews v. U. S., 1975, 335 A.2d 
251. Criminal Law ©=> 1134(2) 

Since claim that possession of pistol was 
merely in self-defense and, hence, did not con- 
stitute a violation of statute making it a crime to 
carry a pistol without a license, was rejected by 
the jury, it was not subject to review on appeal. 
D.C.C.E. § 22-3204. Blango v. U. S., 1975, 335 
A.2d 230. Criminal Law <3=> 1 159.5 

Determination of whether evidence was suffi- 
cient to sustain conviction for carrying a dan- 
gerous weapon without a license would not be 
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made where defendant was convicted upon suf- 
ficient evidence of a different offense and sen- 
tences imposed upon defendant for the two of- 
fenses ran concurrently. D.C.Code 1961, 
§ 22-3204. Hart v. U.S. (App. 1963) 187 A.2d 
329. Criminal Law <£=> 1 1 34(3) 

121. — — Presentation and reservation of 
grounds for review 

In prosecution for, inter alia, carrying a dan- 
gerous weapon, where comment by the court 
that if there was any believable evidence in the 
case, it was to effect that pistol was carried 
outside defendants' home or place of business 
was sustained by uncontradicted evidence and 
judge explicitly charged that all matters of fact 
were to be determined by the jury, no harm 
could result to defendants, who, in any event, 
failed to object. Fed.Rules Crim.Proc. rule 30, 
18 U.S.C.A.; D.C.C.E. §§ 22-502, 22-3204. U. 
S. v. Dixon, C.A.D.C.1972, 469 F.2d 940, 152 
U.S.App.D.C. 200. Criminal Law <$=> 1035(3), 
1166.22(4.1) 

Error in murder prosecution instruction stat- 
ing that in determining whether act is done with 
malice aforethought jury should bear in mind 
that every man is presumed to intend conse- 
quences of his act, without including elements 
of willfulness or want of justification, was not 
plain error in absence of other error in instruc- 
tions. Fed.Rules Crim.Proc. rule 52(b), 18 
U.S.C.A.; D.C.C.E. §§ 22-2403, 22-3204. 
Mitchell v. U. S„ C.A.D.C.1970, 434 F.2d 483, 
140 U.S.App.D.C. 209, certiorari denied 91 
S.Ct. 109, 400 U.S. 867, 27 L.Ed.2d 106. Crim- 
inal. Law @=» 1038.1(4) 

Where trial judge's charge contained two er- 
roneous instructions equating intent with mal- 
ice as essential ingredient of murder and stating 
that law infers or presumes malice from use of 
deadly weapon in commission of homicide and 
both instructions were later reread to jury and 
jury returned verdict, not of first-degree mur- 
der, but of murder in second degree and jury 
did not accept whole of government's evidence 
bearing on degree of defendant's culpability, 
instructional errors would be noticed by Court 
of Appeals despite defendant's failure to object 
at trial and would require reversal of conviction 
of murder in second degree. D.C.C.E. 
§§ 22-2401, 22-3204; Fed.Rules Crim.Proc. 
rules 30, 52(b), 18 U.S.C.A. U. S. v. Wharton, 
C.A.D.C.1970, 433 F.2d 451, 139 U.S.App.D.C. 
293. Homicide <^ 325 

Defendant would not be heard on appeal to 
complain of deficiencies in instructions given by 
trial judge in manslaughter prosecution where 
none of alleged shortcomings were brought to 
attention of trial court by appropriate objection 
or request. D.C.C.E. §§ 22-2405, 22-3204; 
Fed.Rules Crim.Proc. rule 52(b), 18 U.S.C.A. 
U. S. v. Carter, C.A.D.C.1969, 420 F.2d 150, 136 
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U.S.App.D.C. 308, certiorari denied 90 S.Ct. 
1253/397 U.S. 1017, 25 L.Ed.2d 432. Criminal 
Law<^ 1038.1(7), 1038.3 

Record on appeal from conviction for carry- 
ing concealed pistol without license failed to 
establish plain error warranting reversal, not- 
withstanding failure to raise issue below, on 
ground that defendant's arrest for disorderly 
conduct was sham employed by police as gam- 
ble for detecting larger crime. D.C.Code 1961, 
§§ 4-140, 22-1107, 22-3204. Johnson v. U. S., 
C.A.D.C.1966, 370 F.2d 489, 125 U.S.App.D.C. 
243. Criminal Law <^ 1031(1) 

Where although trial judge did not charge 
jury that it must find that the defendant intend- 
ed to carry an unlicensed gun in a public place, 
defendant's trial counsel made no objection, but 
defendant testified that he intentionally put the 
gun in his pocket before leaving his shop, omis- 
sion from the charge was not plain error which 
could be noticed on appeal in absence of excep- 
tion in court below. D.C.Code 1951, § 22-3204. 
Cooke v. U.S., C.A.D.C.1960, 275 F.2d 887, 107 
U.S.App.D.C. 223. Criminal Law &* 1056.1(5) 

Though defendant did not expressly attack 
sentence imposed for carrying unlicensed pistol 
as being in excess of that authorized by law, and 
though he did not move in District Court that 
sentence be corrected, matter of legality of sen- 
tence could nevertheless be determined by 
Court of Appeals on appeal, since Court of Ap- 
peals can notice any error apparent from the 
record, whether called to its attention or not. 
D.C.Code 1951, §§ 22-3204, 22-3215; 28 
U.S.C.A. § 2255; Fed. Rules Crim.Proc. rule 
32(b), 18 U.S.C.A. Jackson v. U.S., C.A.D.C. 
1955, 221 F.2d 883, 95 U.S.App.D.C. 328. 
Criminal Law ^ 1044.1(1), 1134(1) 

Assuming that psychologist's proposed expert 
testimony on battered woman syndrome (BWS) 
was subject to Frye standard for admissibility of 
scientific evidence, defendant could not demon- 
strate lack of requisite consensus, where defen- 
dant made no claim at trial that there were 
scientists who dissented from BWS methodolo- 
gy, and theory on which defendant relied was 
presented for first time on appeal. D.C.Code 
1981, §§ 22-504, 22-3204(b). Nixon v. U.S., 
1999, 728 A.2d 582, adhered to on denial of 
rehearing 736 A.2d 1031, certiorari denied 120 
S.Ct. 841, 145 L.Ed.2d 707. Criminal Law &* 
1043(3) 

Admission of psychologist's expert testimony 
on battered woman syndrome (BWS) in domes- 
tic violence prosecution was not plainly wrong 
and did not result in or threaten miscarriage of 
justice; contrary to defendant's thesis, testimony 
was not "junk science." D.C.Code 1981, 
§§ 22-504, 22-3204(b). Nixon v. U.S., 1999, 
728 A. 2d 582, adhered to on denial of rehearing 
736 A.2d 1031, certiorari denied 120 S.Ct. 841, 
145 L.Ed.2d 707. Criminal Law <^ 1036.6 
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Defendant was required to demonstrate plain 
error to prevail on claim that trial judge did not 
make sufficient inquiry, in domestic violence 
prosecution, to determine whether psycholo- 
gist's proposed testimony on battered woman 
syndrome (BWS) satisfied Dyas requirements 
for admissibility of expert testimony, where 
counsel failed to object to basic procedure uti- 
lized by judge in determining whether psycholo- 
gist should be permitted to testify. D.C.Code 
1981, §§ 22-504, 22-3204(b); Criminal Rule 
52(b). Nixon v. U.S., 1999, 728 A.2d 582, ad- 
hered to on denial of rehearing 736 A. 2d 1031, 
certiorari denied 120 S.Ct. 841, 145 L.Ed.2d 
707. Criminal Law <®^ 1036.6 

Trial court's failure, in domestic violence 
prosecution, to give limiting instruction regard- 
ing use of psychologist's expert testimony on 
battered woman syndrome (BWS) was not plain 
error, where, on direct examination, psycholo- 
gist testified that she had not met defendant or 
victim and that she had no opinion regarding 
defendant's guilt, and, on cross-examination, 
defendant elicited from psychologist, even more 
forcefully, exactly what testimony psychologist 
did not give. D.C.Code 1981, §§ 22-504, 
22-3204(b); Criminal Rules 30, 52(b). Nixon v. 
U.S., 1999, 728 A.2d 582, adhered to on denial 
of rehearing 736 A. 2d 1031, certiorari denied 
120 S.Ct. 841, 145 L.Ed.2d 707. Criminal Law 
<^ 1035(10) 

There was no plain error in charge instruct- 
ing jury that if it credited defense evidence that 
defendant, a security guard who did not have 
license for carrying a gun, went from his house 
to his car with his gun and then drove straight 
to work, without threatening complaining wit- 
ness with gun, defendant could not be found 
guilty of carrying pistol without a license, but 
that if jury credited Government's evidence that 
defendant threatened complaining witness with 
gun before traveling to work, defendant could 
be found guilty. D.C.Code 1981, §§4-114, 
22-3204, 22-3205. Shivers v. U.S., 1987, 533 
A.2d258. Criminal Law <s=» 1038.1(3.1) 

Defendant, who specifically objected to first 
two prosecution witnesses on ground that each 
witness could not remember anything, pre- 
served for review issue that prosecutor should 
not have called both witnesses in prosecution 
for armed robbery, assault with intent to kill 
while armed, assault with dangerous weapon, 
assault with intent to commit robbery while 
armed, and carrying pistol without license. 
D.C.Code 1981, §§ 22-501, 22-502, 22-2901, 
22-3202, 22-3204. Arnold v. U.S., 1986, 511 
A.2d 399. Criminal Law <^ 1043(2) 

Defendant's failure to raise before trial court 
in support of motion to sever two robbery pros- 
ecutions justified decision of Court of Appeals 
not to consider arguments. D.C.Code 1981, 
§§ 22-501, 22-502, 22-2901, 22-3202, 
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22-3204; Criminal Rule 8(a). Arnold v. U.S., 
1986, 511 A.2d 399. Criminal Law <&> 1035(2) 

In prosecution in which defendant was 
charged with only one count each of carrying 
pistol without license and possession of unregis- 
tered firearm even though there had been two 
guns involved, instructions were adequate un- 
der plain error standard. D.C.Code 1981, 
§§ 6-23 11 (a), 22-3204. Chapman v. U.S., 
1985, 493 A.2d 1026. Criminal Law &* 
1038.1(2) 

Error on part of trial court when, having 
agreed to instruct jury on both voluntary and 
involuntary manslaughter, it omitted latter in- 
struction from its charge in prosecution for 
first-degree murder was not a basis for obtain- 
ing reversal under plain error rule in absence of 
a showing that defendant was deprived of sub- 
stantial rights. D.C.Code 1981, §§ 22-2401, 
22-2405, 22-3202, 22-3204; Criminal Rule 30. 
Morris v. U.S., 1983, 469 A.2d 432. Homicide 
3=>325 

In proceeding in which defendants were con- 
victed of unlawful possession of narcotic drug 
and carrying pistol without license, admission 
of coparticipant's testimony that "Initially, I 
believe it was [certain officer] who said we were 
under arrest for robbery, I believe. This was at 
the scene, by the truck. When we got to the 
station, I was told of other charges" was not 
plain error on ground that it involved reference 
to crime for which defendants were not indict- 
ed, in light of fact that reason for defendants' 
arrest was never again mentioned and they 
were impeached by prior convictions. D.C.C.E. 
§§ 22-3204, 33-402. Lewis v. U. S., 1977, 379 
A.2d 1168. Criminal Law ®=> 1036.1(8) 

The identification of defendant's photograph 
by assault victim, the two lineup identifications, 
the composite drawing, defendant's presence in 
the area of the attack, the two in-court identifi- 
cations of him, and the clothing recovered from 
his home left so small a probability that proba- 
ble cause was lacking in the case that the dis- 
cretion of the Court of Appeals to consider plain 
error would not be wisely exercised by enter- 
taining unraised issue regarding the trial court's 
alleged error in not suppressing identifications 
flowing from photographs taken of defendant 
when he was allegedly taken to police station 
without probable cause. D.C.C.E. §§ 22-502, 
22-3204; U.S.C.A.Const. Amend. 4. Adams v. 
U. S., 1973, 302 A.2d 232. Criminal Law <3=* 
1036.1(7) 

Instruction that the Government had no affir- 
mative duty to make a paraffin test of gun 
seized from defendant charged with assault 
with a dangerous weapon and with carrying a 
concealed weapon to determine if he had ever 
used it was not "plain error" warranting review 
in absence of objection. D.C.C.E. SCR, Crimi- 
nal Rules, 52(b); D.C.C.E. §§ 22-502, 22-3204. 
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Wooten v. U. S., 1971, 285 A.2d 308. Criminal 
Law<3=> 1038.1(5) 

In prosecution for carrying a dangerous 
weapon, wherein evidence disclosed that defen- 
dant was a part owner and in possession of 
apartment building where assault occurred, the 
prejudice to defendant from counsel's failing to 
mention the statutory exception to prohibition 
of carrying a weapon if carrying is in dwelling 
house or place of business or other land pos- 
sessed by defendant required invocation of the 
"plain error" rule. D.C.C.E. § 22-3204. 
Roumel v. U. S. (App. 1970) 261 A.2d 240. 
Criminal Law <S=> 1028 

Absent plain error, defendant's failure to 
voice objection to introduction of knife against 
him in prosecution for carrying deadly weapon 
precluded assertion on appeal that admission of 
the knife was error. D.C.C.E § 22-3204. Best 
v. U. S. (App. 1968) 237 A.2d 825. Criminal 
Law<S=> 1036.4 

Statute making it an offense to carry a pistol 
without a license was not so clearly unconstitu- 
tional as a violation of defendant's constitution- 
al right to keep and bear arms that it should 
have been ruled upon by trial court despite 
defendant's failure to raise point in trial court, 
and, in such circumstances, the Court of Ap- 
peals would decline to exercise its discretion to 
consider the constitutional question raised for 
first time on appeal. D.C.C.E. §§ 22-3204, 
22-3206; U.S.C.A.Const. Amend. 2. Williams 
v. U. S. (App. 1968) 237 A.2d 539. Criminal 
Law <£= 1030(2) 

122. Determination and disposition, re- 
view 

Where there was serious question as to 
whether defendant had requisite access to 
weapons to violate statute concerning posses- 
sion of unlicensed weapon and where convic- 
tions on weapons charges were superfluous in 
light of concurrent sentences on drug posses- 
sion conviction which was upheld, the weapons 
convictions would be vacated rather than allow- 
ing drain on judicial resources that would result 
from resolving issue of access. D.C.C.E. 
§ 22-3204. U. S. v. Durant, C.A.D.C.1981, 648 
F.2d 747, 208 U.S.App.D.C. 374. Criminal Law 
<3=> 1187 

Failure of officer, who stated, in affidavit in 
opposition to bail motion filed after accused 
was convicted of federal narcotics offenses and 
carrying pistol without license, that officer had 
been informed that accused owned property in 
Bimini and that officer had received from ac- 
cused a post card bearing a Bimini postmark, to 
mention post card incident to prosecutor until 
after verdict was returned did not sufficiently 
undermine officer's credibility so as to warrant 
new trial, notwithstanding contention that offi- 
cer's recital of such incident was a falsehood 
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and an omen of bias. 26 U.S.C.A. (I.R.C.1954) 
§ 4704(a); Narcotic Drugs Import and Export 
Act, § 2(c, f), 42 Stat. 596 as amended; D.C.C.E. 
§§ 22-3204, 33-402(a). U. S. v. Bel], C.A.D.C. 
1974, 506 F.2d 207, 165 U.S.App.D.C. 146. 
Criminal Law &* 944 

Where case against defendant on charges of 
carrying dangerous weapon was sufficiently 
proved by other independent evidence, fact that 
defendant's conviction in same trial on charges 
of first-degree murder was reversed because of 
error in trial court in admitting testimony by 
victim's wife that victim was afraid of being 
killed by defendant did not require reversal of 
conviction on weapons charge. D.C.C.E. 
§ 22-3204. U.S. v. Brown, C.A.D.C. 1973, 490 
F.2d 758, 160 U.S.App.D.C. 190. Criminal Law 
©=> 1186.1 

Where defendant had been convicted of as- 
sault with intent to kill armed with dangerous 
weapon, with sentence of from three to nine 
years, for assault with dangerous weapon, with 
concurrent two to six-year sentence, and carry- 
ing pistol without license, with concurrent one- 
year sentence, two to six-year sentence would 
be vacated on appeal, without remand. 
D.C.C.E. §§ 22-502, 22-3204. U. S. v. Wim- 
bush, C.A.D.C. 1973, 475 F.2d 347, 154 U.S.App. 
D.C. 236. Criminal Law <3=> 1184(4.1) 

Conviction of juvenile of first-degree felony- 
murder, armed robbery, assault with dangerous 
weapon, assault upon police officer with dan- 
gerous weapon and carrying dangerous weapon 
would be remanded to district court to consider 
possibility of sentencing under Youth Correc- 
tions Act. D.C.C.E. §§ 22-502, 22-505(b), 
22-2401, 22-3202, 22-3204; 18 U.S.C.A. § 5005 
et seq. U. S. v. Howard, C.A.D.C. 1971, 449 
F.2d 1086, 146 U.S.App.D.C. 10. Criminal Law 
<s=> 1181.5(8) 

Sentence of from three to nine years on con- 
viction of carrying a pistol without a license in 
violation of District of Columbia law was re- 
quired to be vacated and case remanded for 
resentencing where record was barren of any 
presentence notice to defendant or proof to 
court of existence of statutory preconditions of 
imposition of greater than one-year sentence, to 
wit, prior conviction of similar offense or of 
another felony. D.C.C.E. § 22-3204. U. S. v. 
Lucas, C.A.D.C. 1971, 441 F.2d 1056, 142 
U.S.App.D.C. 366. Criminal Law <3=> 1181.5(8) 

Where general sentence imposed following 
convictions for robbery, assault with a danger- 
ous weapon, and carrying concealed weapon 
was in excess of statutory maximum for carry- 
ing concealed weapon, and convictions for rob- 
bery and assault with dangerous weapon were 
required to be reversed because of absence of 
indication that defendant made informed deci- 
sion, after appropriate advice, to proceed with 
joint counsel, case would be remanded for re- 



CRIMINAL OFFENSES AND PENALTIES 



sentencing on count of carrying concealed 
weapon. D.C. Code 1961, § 22-3204. Ford v. 
U. S., C.A.D.C.1967, 379 F.2d 123, 126 U.S.App. 
D.C. 346. Criminal Law ©=> 1181.5(8) 

Where defendant had been convicted of carry- 
ing a dangerous weapon and for housebreaking 
and larceny, and sentence for first offense was 
not to take effect under judgment until expira- 
tion of sentences on other offenses, but judg- 
ment of conviction on other offenses was re- 
versed on appeal, appropriate procedure would 
be to vacate judgment of conviction on first, 
offense and remand case for entry of judgment 
thereon with direction for new trial as to other 
offenses. D. C. Code 1951, § 22-3204. Payton v. 
U.S., C.A.D.C. 1955, 222 F.2d 794, 96 U.S.App. 
D.C. 1. Criminal Law <©=> 1188, 1189 

Where, prior to trial, court granted accused's 
motion that he be examined by three psychia- 
trists, one of whom was of his own choosing, 
and all three concluded that he was of sound 
mind, and no claim was made during trial that 
accused had been of unsound mind at time of 
offense, trial court did not abuse its discretion 
in declining to hear testimony of psychiatrist, 
offered on motion for new trial, that accused 
had been of unsound mind at time of offense. 
D.C.Code 1940, §§ 22-2901, 22-3202, 22-3204. 
Wagstaff v. U.S., C.A.D.C.1952, 198 F.2d 955, 
91 U.S.App.D.C. 146, certiorari denied 73 S.Ct. 
387, 344 U.S. 920, 97 L.Ed. 709. Criminal Law 
<^959 

On motion for new trial of prosecution for 
robbery, conspiracy to commit robbery, and for 
carrying a deadly weapon without a license, 
trial court had discretion not to require produc- 
tion of arrest record of a witness for prosecu- 
tion which defendant claimed existed where 
such alleged record had not been properly sub- 
poenaed during trial. D.C.Code 1940, 
§§ 22-2901, 22-3204; 18 U.S.C.A. § 371. Bun- 
dy v. U.S., C.A.D.C. 1951, 193 F.2d 694, 90 
U.S.App.D.C. 12, certiorari denied 72 S.Ct. 638, 
343 U.S. 908, 96 L.Ed. 1326. Criminal Law <S=> 
956(1) 

Defendant was not entitled to new trial on 
domestic violence charges on basis of "newly 
discovered evidence" consisting of victim's dis- 
closure, at time of sentencing, that she had 
contemplated suicide and that she dreamed 
about being beaten by defendant, as evidence 
was unlikely to produce acquittal. D.C.Code 
1981, §§ 22-504, 22-3204(b). Nixon v. U.S., 
1999, 728 A.2d 582, adhered to on denial of 
rehearing 736 A.2d 1031, certiorari denied 120 
S.Ct. 841, 145 L.Ed.2d 707. Criminal Law <£=> 
945(2) 

Where jury returned general verdict of guilty 
on charge of carrying pistol without a license 
(CPWL), the conviction could be affirmed if the 
evidence was sufficient to support either of the 
two alternative theories of "carrying" submitted 
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to jury. D.C.Code 1981, §. 22-3204(a). White 
v. U.S., 1998, 714 A.2d 115. Criminal Law <&> 
1159.2(10) 

Following determination on prior appeal that 
convictions for carrying a dangerous weapon- 
rifle and carrying a dangerous weapon-knife 
merged tor sentencing purposes, the redesign 
nation of count of indictment by the trial judge 
from carrying dangerous weapon-rifle to carry- 
ing a dangerous weapon-rifle and knife exceed- 
ed the trial judge's authority in light of separa- 
tion of powers doctrine, and was not conferred 
upon him by the remand in which the trial 
court was instructed to "vacate one of the two 
convictions and resentence on the other." 
U.S.C.A. Const.Amend. 5. Bean v. U.S., 1992, 
606 A. 2d 770. Constitutional Law <&* 72; 
Criminal Law <&=> 1 192 

Newly discovered evidence that coperpetra- 
tors told victim "You got our shit!" would not 
have caused acquittal in case in which Govern- 
ment's principal witness testified that someone 
said "Where is the shit?" in prosecution for 
first-degree felony-murder, attempted robbery 
while armed, and carrying of pistol without 
license; affiant's statement did not support 
claim of right defense and did not taint reliabili- 
ty on witness' testimony. D.C.Code 1981, 
§§22-2401, 22-2902, 22-3202, 22-3204. 
Townsend v. U.S., 1988, 549 A.2d 724, certiora- 
ri denied 109 S.Ct. 2457, 490 U.S. 1102, 104 
L.Ed.2dl011. Criminal Law <£» 945(1) 

Vacation of convictions for possessing pistol 
and ammunition without valid registration as 
they pertained to service revolver of defendant 
who was special police officer, on basis of de- 
fendant's absolute defense to possession of that 
unregistered firearm and ammunition, was nec- 
essary since there conceivably could be collater- 
al consequences flowing from such convictions, 
even though convictions would remain with re- 
spect to second pistoL D.C.Code 1981, 
§§ 6-23 11(a), (b)(1), 22-3204. Chapman v. 
U.S., 1985, 493 A.2d 1026. Criminal Law <S=» 
1181.5(1) 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
record was insufficient to determine whether 
any impeachable convictions of government wit- 
nesses existed, or whether they fell within ambit 
of Lewis, and thus on remand for resentencing, 
trial court had to conduct the appropriate Lewis 
inquiry. ■■ D.C.C.E. §§ 22-3204, 22-3214(b). 
Rogers v. U. S., 1980, 419 A.2d 977. Criminal 
Law<S= 1181.5(8) 

In proceeding in which defendant was con- 
victed of possession of dangerous weapon and 
four counts of first-degree murder and in 
which government witness testified that she 
was with defendant, two victims and another 
on night of killing and that there had been 
argument between defendant and a victim that 
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night, prosecutor's failure, pursuant to request 
for "all Brady material," to turn over such 
witness' statement that she did not remember 
seeing such victim the night he was killed did 
not necessitate new trial, in view of over- 
whelming evidence of guilt and fact that the 
omitted evidence created no reasonable doubt 
as to guilt. D.C.C.E. §§ 22-2401, 22-3204. 
Strickland v. U. S., 1978, 389 A.2d 1325, cer- 
tiorari denied 99 S.Ct. 1258, 440 U.S. 926, 59 
L.Ed. 2d 481. Criminal Law <&* 914 

Where, even according to defendant's testi- 
mony at trial, there was no valid issue as to 
whether police officer had constitutional right 
to seize gun and arrest defendant for possessing 
pistol without a license, it was unnecessary to 
remand for hearing to determine whether de- 
fense counsel's failure to assert at trial defen- 
dant's right to have been present at suppression 
hearing was a deliberate choice in which case 
the right was forfeited, or was an oversight, in 
which case failure to cure defect in suppression 
hearing was rendered harmless to defendant in 
view of his testimony establishing valid arrest 
and seizure. D.C.C.E. § 22-3204; D.C.C.E. 
SCR, Criminal Rule 43; U.S.C.A.Const. Amend. 
4. Poteat v. U. S., 1974, 330 A.2d 229. Crimi- 
nal Law <&=> 1181.5(7) 

Where enhanced penalty provisions for con- 
viction of carrying a dangerous weapon were 
not properly invoked, sentence imposed must be 
vacated and case remanded for resentencing. 
D.C.C.E. § 22-3204. Savage v. U. S., 1 974, 3 1 3 
A.2d 880. Criminal Law <&* 1 1 81 .5(8) 

Where names of alleged alibi witnesses were 
known on day of trial and alibi testimony of 
witnesses, in light of complainant's positive 
identification of his assailant, would not have 
produced defendant's acquittal, refusal of defen- 
dant's motion for new trial on basis of newly 
discovered evidence consisting of alibi witnesses 
was not an abuse of discretion. D.C.C.E. SCR, 
Criminal Rule 33; D.C.C.E. §§ 22-502, 
22-3204. Williams v. U. S., 1972, 295 A.2d 
503. Criminal Law <£=> 945(1) 

In prosecution, without jury, for carrying a 
pistol without a license and for possessing a 
sawed-off shotgun, where record of what oc- 
curred in open court was silent as to any waiver 
of defendant's right to a jury trial, case would 
be remanded for a determination, after hearing, 
of whether defendant knowingly and voluntarily 
waived his right to jury trial in open court and 
requested a trial by the court, even though in- 
formations had been stamped with notation 
"Jury Trial Demand Withdrawn". D.C.C.E. 
§§.16-705(a), 22-3204, 22-32 14(a). Jackson v. 
U. S. (App. 1970) 262 A.2d 106. Criminal Law 
<3=> 1181.5(3.1) 

Where issue of whether defendant, who was 
convicted of carrying a dangerous weapon came 
within exception of statute on ground that he 
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was at least a "possessor" of the apartment defendant did not come within the exception, 

building where assault occurred was not fully D.C.C.E. § 22-3204. Roumel v. U. S. (App. 

litigated at trial, government would be given 1970 ) 261 A.2d 240. Criminal Law <^=> 1189 
option of: a retrial to show if it could that 

§ 22-4505. Exceptions to § 22-4504. 

(a) The provisions of § 22-4504 shall not apply to marshals, sheriffs, prison 
or jail wardens, or their deputies, policemen or other duly appointed law- 
enforcement officers, including criminal investigators of the Office of the 
Inspector General, designated in writing by the Inspector General, while 
engaged in the performance of their official duties, or to members of the Army, 
Navy, Air Force, or Marine Corps of the United States or of the National Guard 
or Organized Reserves when on duty, or to the regularly enrolled members of 
any organization duly authorized to purchase or receive such weapons from the 
United States, provided such members are at or are going to or from their 
places of assembly or target practice, or to officers or employees of the United 
States duly authorized to carry a concealed pistol, or to any person engaged in 
the business of manufacturing, repairing, or dealing in firearms, or the agent or 
representative of any such person having in his or her possession, using, or 
carrying a pistol in the usual or ordinary course of such business, or to any 
person while carrying a pistol unloaded and in a secure wrapper from the place 
of purchase to his or her home or place of business or to a place of repair or 
back to his or her home or place of business or in moving goods from one place 
of abode or business to another. 

(b) The provisions of § 22-4504 with respect to pistols shall not apply to a 
police officer who has retired from the Metropolitan Police Department, if the 
police officer has registered a pistol and it is concealed on or about the police 
officer. 

(July 8, 1932, 47 Stat. 651, ch. 465, § 5; May 7, 1993, D.C. Law 9-266, § 3, 39 DCR 
5676; May 21, 1994, D.C. Law 10-119, § 15(d), 41 DCR 1639; Mar. 26, 1999, D.C. Law 
12-190, § 3, 45 DCR 7814.) 

Historical and Statutory Notes 

Prior Codifications view Emergency Amendment Act of 1998 (D.C. 

1981 Ed., § 22-3205. Act 12-463, October 28, 1998, 45 DCR 7818), 

1973 Ed., § 22-3205. and § 3 of the Office of the Inspector General 

Law Enforcement Powers Congressional Re- 
Temporary Amendments of Section v i ew Emergency Amendment Act of 1999 (D.C. 
Section 3 of D.C. Law 12-177 inserted "in- Act 13-3, February 8, 1999, 46 DCR 2288). 
eluding criminal investigators of the Office of 

the Inspector General, designated in writing by Legislative History of Laws 

the Inspector Genera!, while engaged in the _ _ ._ . , (TT , _ , 

r r r +u . iT . . i , , : ? 7. > .1 Law 9-266, the Handgun Possession Amend- 

nprrnrmanrp n thpir nrhria rmlipc r\f>nr thp ' b 



performance of their official duties" near the 
beginning of (a). 



ment Act of 1992," was introduced in Council 
and assigned Bill No. 9-91, which was referred 
Emergency Act Amendments to the Committee on the Judiciary. The Bill 

For temporary amendment of section, see § 3 was adopted on first and second readings on 
of the Office of' the Inspector General Law En- June 2, 1992, and July 7, 1992, respectively, 
forcement Powers Emergency Amendment Act Signed by the Mayor on July 21, 1992 it was 
of 1998 (D.C. Act 12-394, July 4, 1998, 45 DCR assigned Act No. 9-247 and transmitted to both 
4645), § 3 of the Office of the Inspector General Houses of Congress for its review. D.C. Law 
Law Enforcement Powers Congressional Re- 9-266 became effective on May 7, 1993. 
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For legislative history' of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4502. 

Law 12-1 77, the "Office of the Inspector Gen- 
eral Law Enforcement Powers Temporary 
Amendment Act of 1998," was introduced in 
Council and assigned Bill No. 12-676. The Bill 
was adopted on first and second readings on 
June 2, 1998, and July 7, 1998, respectively. 
Signed by the Mayor on July 20, 1998, it was 
assigned Act No. 12-419 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 12-419 became effective on March 26, 
1999. 

Law 12-190, the "Office of the Inspector Gen- 
eral Law Enforcement Powers Amendment Act 
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of 1998," was introduced in Council and as- 
signed Bill No. 12-622, which was referred to 
the Committee on Government Operations. 
The Bill was adopted on first and second read- 
ings on July 7, 1998, and September 22, 1998, 
respectively. Signed by the Mayor on October 
2, 1998, it was assigned Act No. 12-461 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 12-190 became effective on 
March 26, 1999. 

Section 5(b) of D.C. Law 12-177 provides that 
the act shall expire after 225 days of its having 
taken effect or on the effective date of the Office 
of the Inspector General Law Enforcement 
Powers Amendment Act of 1998, whichever oc- 
curs first. 



Cross References 

District of Columbia Housing Authority Police Force, applicability of this section, see § 6-258.01 . 



Key Numbers 
Weapons <§=>! 1. 
Westlaw Key Number Search: 406kl 1. 



Library References 

Encyclopedias 

C.J.S. Weapons § 9. 



Notes of Decisions 



6 



Dealers in firearms 2 
Indictment and information 
Instructions 8 
Justification or excuse 5 
Persons and occasions exempted, generally 
Presumptions and burden of proof 7 
Private protection personnel 4 
Special policemen 3 



1. Persons and occasions exempted, generally 

Under statutory provision excepting from pro- 
hibition against carrying pistols "jail wardens, 
or their deputies, policemen or other duly ap- 
pointed law enforcement officers, or to mem- 
bers of the Army, Navy, or Marine Corps of 
United States or of the National Guard or Orga- 
nized Reserves when on duty," corrections offi- 
cer was not prohibited from carrying pistol 
whether or not "on duty." D.C.C.E, 
§§ 22-3204, 22-3205. U. S. v. Pritchett, 
C.A.D.C.1972, 470 F.2d 455, 152 U.S.App.D.C. 
307. Weapons^ 11(1) 

Defendant, who was a federal protective offi- 
cer within the general services administration, 
was not, for purposes of statute prohibiting car- 
rying a pistol without a license, within the ex- 
emption which applies to "policemen and other 
duly appointed law-enforcement officers," 
where there was no authorization for federal 
protective service officers to carry firearms oth- 
er than while on duty or in a travel status to and 
from duty assignments, while defendant at the 
time of his arrest was returning from a personal 



trip to Baltimore totally unrelated to his duties 
as a federal protective service officer, though, as 
such officer, he had the same civil service classi- 
fication as applied to members of the metropoli- 
tan police department. D.C.C.E. §§ 22-3204, 
22-3205; 40 U.S.C.A. §§ I3n, 212a, 318 et seq. 
Middleton v. U. S., 1973, 305 A.2d 259. Weap- 
ons «©» 11(1) 

A defendant was neither a "policeman" nor a 
"law enforcement officer" so as to be exempt 
from the statute against carrying a pistol with- 
out a license, where defendant was a special 
policeman appointed by the Commissioners and 
he was not "on actual duty in the area" of the 
place where he was arrested nor was he "travel- 
ing without deviation immediately before and 
immediately after the period of actual duty be- 
tween such places and his residence" within the 
Commissioner's regulation authorizing the car- 
rying of firearms by special policemen under 
such circumstances. D.C. Code 1951, §§ 4-115, 
22-3204, 22-3205. McKenzie v. U.S. (Cr.App. 
1960) 158 A.2d912. Weapons^ 11(1) 

2. Dealers in firearms 

Carrying pistol without license statute pro- 
vides exemption for federally licensed dealers in 
firearms only if dealer is actually engaged in 
business of dealing in firearms while in posses- 
sion of pistol. D.C.Code 1981, § 22-3205(a). 
Bsharah v. U.S., 1994, 646 A.2d 993. Weapons 
<£=> 12 

Defendant charged with carrying pistol for 
which he had no license, was not within District 
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of Columbia statute providing that licensing 
provisions did not apply to persons engaged in 
business of repairing firearms when pistol is 
carried unloaded in a secure wrapper from 
place of business to home, where defendant 
claimed that repairing guns was only his hobby 
and that he had volunteered to work on gun 
which he claimed belonged to another, 
D.C.Code 1951, ■§§ 14-305, 22-3205. Cormier v. 
U. S. (Cr.App. 1957) 137 A.2d 212. Weapons 
<&=> 11(.5) 

3. Special policemen 

Despite fact that defendant was a special po- 
liceman at time of his arrest for carrying a 
pistol in violation of statute, he did not come 
within the "policemen or other duly appointed 
law-enforcement officers" exception to the stat- 
ute, since a special policeman is not empowered 
to exercise his authority outside the property or 
area he is appointed to protect, or to carry 
weapons away from such area with certain ex- 
ceptions, and since the factual circumstances in 
the instant case were not even close to being 
within those limited exceptions. D.C.C.E. 
§§ 4-1 15, 22-3204, 22-3205. Franklin v. U. S., 
C.A.D.C.1972, 458 F.2d 861, 148 U.S.App.D.C. 
39. Weapons <&=> 11(1) 

Special police officer, such as defendant, who 
had been commissioned pursuant to certain 
statute, will be considered policeman or law 
enforcement officer within meaning of statute 
providing that policemen or other duly appoint- 
ed law enforcement officers do not need license 
to carry pistol, only to extent that he acted in 
conformity with regulations governing special 
officers. D.C.C.E. §§ 4-1 15, 22-3204, 22-3205. 
Timus v. U. S., 1979, 406 A.2d 1269. Weapons 
<©=> 12 

At time of his arrest, defendant, a special 
police officer, was not on duty or in area of 
property to which he was assigned, at which 
there was no place for him to store his weapon 
or ammunition, and thus he would be permitted 
to carry his pistol without license only if he 
were traveling, without deviation, immediately 
after his period of active duty, between such 
area and his residence, but he was not doing so, 
where he was stopped and found with pistol two 
and one-half hours after end of his shift on 
Saturday when he would not encounter rush 
hour traffic. D.C.C.E. §§ 4-115, 22-3204, 
22-3205. Timus v. U. S., 1979, 406 A.2d 1269. 
Weapons <§^ 12 

Where defendant, although in uniform, was 
not due to report for duty as special policeman 
for six hours and was not traveling without 
deviation, immediately before or immediately 
after period of actual duty, between area where 
he worked and his residence, he was not "po- 
liceman" nor "law enforcement officer" within 
provision exempting policemen or law enforce- 



CRIMINAL OFFENSES AND PENALTIES 



ment officers from statute proscribing carrying 
pistol either openly or concealed without a li- 
cense. D.C.C.E. §§ 4-115, 22-3204 to 22-3206. 
Franklin v. U. S. (App. 1970) 271 A.2d 784. 
Weapons <&* 11(1) 

4. Private protection personnel 

Special policemen are commissioned for spe- 
cial purpose of protecting property on premises 
of employer and do not have general duties and 
broad authority of a policeman or law enforce- 
ment officer in ordinary sense of those terms. 
D.C.C.E. §§ 4-115, 22-3204 to 22-3206. 
Franklin v. U. S. (App. 1970) 271 A.2d 784. 
Detectives <$=> 4 

5. Justification or excuse 

Defendant's purpose of showing new found 
pistol to his girl friend did not amount to inno- 
cent or momentary possession such as would be 
a defense to charge of carrying pistol without a 
license. D.C.C.E. §§ 22-3204, 22-3205. Hines 
v. U. S., 1974, 326 A.2d 247. Weapons <£= 13 

In order to assert defense of innocent or mo- 
mentary possession of pistol as defense to 
charge of carrying pistol without a license, ac- 
cused must show not only an absence of crimi- 
nal purpose, but also that his possession was 
excused and justified as stemming from an affir- 
mative effort to aid and enhance social policy 
underlying law enforcement. D.C.C.E. 
§§ 22-3204, 22-3205. Hines v. U. S., 1974, 326 
A.2d247. Weapons <&=> 13 

6. Indictment and information 

Indictment charging defendant with carrying 
a pistol but failing to charge, as required by 
statute, that pistol was carried by defendant 
without a license failed to charge an offense. 
D.C.Code 1940, §§ 22-3204, 22-3205. U.S. v. 
Waters, D.D.C1947, 73 F.Supp. 72, case certi- 
fied 175 F.2d 340, 84 U.S.App.D.C. 127, appeal 
dismissed 69 S.Ct. 168, 335 U.S. 869, 93 L.Ed. 
413. Weapons «S» 17(1) 

7. Presumptions and burden of proof 

Under § 22-3205, the exception to carrying 
pistol without license charge, burden is upon 
defendant to prove that he qualified for excep- 
tion. D.C.Code 1981, §§ 22-3204, 22-3205. 
Chapman v. U.S., 1985, 493 A.2d 1026. Weap- 
ons <^> 17(2) 

In prosecution for carrying a pistol without a 
license, defendant had burden of bringing him- 
self within statutory exception to offense 
charged, and government did not have burden 
of showing, as an element of its proof, that 
defendant did not come within exception. 
D.C.C.E. §§ 22-3204 to 22-3206. Williams v. 
U. S. (App. 1968) 237 A.2d 539. Weapons <$=> 
17(2) 
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8. Instructions ness with gun, defendant could not be found 

There was no plain error in charge instruct- S^%o( carrying pistol without a license, but 

, A . r . r ,.^ , , £ - .1 ,,■ that it mry credited Government s evidence that 

ing jury that if it credited defense evidence that defend J an / threatened complaining witness with 

defendant, a security guard who did not have gun before trave i ing to work , defendant could 

license for carrying a gun, went from his house be f ound guilty. D.C.Code 1981, §§4-114, 

to his car with his gun and then drove straight 22-3204, 22-3205. Shivers v. U.S., 1987, 533 

to work, without threatening complaining wit- A. 2d 258. Criminal Law <£=> 1038.1(3.1) 

§ 22—4506. Issue of licenses to carry pistol. 

The Chief of Police of the District of Columbia may, upon the application of 
any person having a bona fide residence or place of business within the District 
of Columbia or of any person having a bona fide residence or place of business 
within the United States and a license to carry a pistol concealed upon his or 
her person issued by the lawful authorities of any State or subdivision of the 
United States, issue a license to such person to carry a pistol within the District 
of Columbia for not more than 1 year from date of issue, if it appears that the 
applicant has good reason to fear injury to his or her person or property or has 
any other proper reason for carrying a pistol and that he or she is a suitable 
person to be so licensed. The license shall be in duplicate, in form to be 
prescribed by the Mayor of the District of Columbia and shall bear the name, 
address, description, photograph, and signature of the licensee and the reason 
given for desiring a license. The original thereof shall be delivered to the 
licensee, and the duplicate shall be retained by the Chief of Police of the 
District of Columbia and preserved in his or her office for 6 years. 

(July 8, 1932, 47 Stat. 651, ch. 465, § 6; May 21, 1994, D.C. Law 10-119, § 15(e), 41 
DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications 1967 (see Reorganization Plans in Volume 1) 

1981 Ed., § 22-3206. transferred all of the functions of the Board of 

1973 Ed., § 22-3206. Commissioners under this section to a single 

Commissioner. The District of Columbia Self- 

Legislative History of Laws Government and Governmental Reorganization 

For legislative history of D.C. Law 10-119, Act| 87 Stat gl8) §711 (D c Code; 

rLXi Slatuto O' Notes following § i_ 20 7.1 1), abolished the District of Columbia 

Council and the Office of Commissioner of the 
Change in Government District of Columbia. These branches of gov- 
This section originated at a time when local ernment were replaced by the Council of the 
government powers were delegated to a Board District of Columbia and the Office of Mayor of 
of Commissioners of the District of Columbia the District of Columbia, respectively. Accord- 
(see Acts Relating to the Establishment of the ingly, and also pursuant to § 714(a) of such Act 
District of Columbia and its Various Forms of (D.C. Code, § 1-207. 14(a)), appropriate 
Governmental Organization in Volume 1). changes in terminology were made in this sec- 
Section 401 of Reorganization Plan No. 3 of tion. 

Library References 
Key Numbers Encyclopedias 

Weapons®* 12. C.J.S. Weapons § 1 1. 

Westlaw Key Number Search: 406kl2. 

Notes of Decisions 
Application for license 4 Construction with other statutes 2 
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Harmless or reversible error 10 
Presumptions and burden of proof 
Right to trial by jury 6 
Rules and regulations 3 
Search or seizure 5 
Suppression of evidence 8 
Validity 1 
Weight and sufficiency of evidence 



1. Validity 

Limitation placed on categories of licensable 
weapons by regulation, which prohibited grant- 
ing licenses for automatic or semiautomatic pis- 
tols, was reasonable. D.C.C.E. § 22-3206. Jor- 
dan v. District of Columbia, 1976, 362 A.2d 1 14. 
Weapons <£=> 1 2 

Statute making it an offense to carry a pistol 
without a license was not so clearly unconstitu- 
tional as a violation of defendant's constitution- 
al right to keep and bear arms that it should 
have been ruled upon by trial court despite 
defendant's failure to raise point in trial court, 
and, in such circumstances, the Court of Ap- 
peals would decline to exercise its discretion to 
consider the constitutional question raised for 
first time on appeal. D.C.C.E. §§ 22-3204, 
22-3206; U.S.C.A.Const. Amend. 2. Williams 
v. U. S. (App. 1968) 237 A.2d 539. Criminal 
Law <3» 1030(2) 

2. Construction with other statutes 

Deliberative process incident to board of ap- 
peals and review's final orders in regard to 
application for license to carry concealed pistol 
was not covered by "Sunshine Act"; thus, 
board's orders, which affirmed metropolitan po- 
lice department's denial of application, were not 
defective either because board members arrived 
at their decision at nonpublic conference after 
public hearing in which applicant and others 
testified or because no transcript of such confer- 
ence was made. D.C.C.E. §§ 1-1 503a, 
l-1503a(b), l-1509(b), 22-3206. Jordan v. Dis- 
trict of Columbia, 1976, 362 A.2d 114. Weap- 
ons < ^ z> 1 2 

Statute authorizing superintendent of police 
of District of Columbia to issue a license to 
carry a concealed weapon when it appears that 
the applicant has good reason to fear injury to 
his person or property or has any other proper 
reason for carrying a pistol and that he is a 
suitable person to be so licensed did not 
preempt field of gun legislation and preclude 
chief of police from adopting additional license 
information requirements and criteria, specifi- 
cally requirement that applicant present sub- 
stantial evidence of a specific threat to his life 
that cannot be alleviated by use of conventional 
methods; such additional information is rele- 
vant to licensing decision and failure to furnish 
it forms an adequate basis for denial of the 
license. D.C.C.E. §§ 1-227, 22-3206. Jordan 



v. District of Columbia Bd. of Appeals and Re- 
view, 1974, 315 A.2d 153. District Of Columbia 
<£=> 19 

3. Rules and regulations 

Whatever rule is used in District of Columbia 
to determine eligibility for a license to carry a 
handgun, it must be adopted, published, and 
applied according to law, and remain consistent 
with congressional policy. D.C.C.E. §§ 1-227, 
1-1502, 1-1505 to 1-1507, 22-3206. Jordan v. 
District of Columbia Bd, of Appeals and Review, 
1974, 315 A.2d 153. Weapons <£=> 1 2 

Fact that certain of the police regulations 
governing applications for license to carry con- 
cealed weapon in District of Columbia had not 
been compiled and published as required by 
statute, did not require blind issuance of such a 
license to petitioner, who failed to satisfy such 
regulations. D.C.C.E. §§ 1-1502, 1-1505 to 
1-1507, 22-3206. Jordan v. District of Colum- 
bia Bd. of Appeals and Review, 1974, 315 A. 2d 
153. Weapons <£=> 1 2 

4. Application for license 

Where application for license to carry con- 
cealed pistol made no allegations of threats to 
applicant's person or property and he had not 
made any timely reports of any alleged threats 
and where the pistol, for which a license was 
applied, was an automatic pistol, application 
was fatally defective under regulations in effect; 
applicant, who was given opportunity to correct 
such infirmities in his application but did not do 
so, was not entitled to relief from denial of 
application on theory that he need only allege 
suitability and that police then had burden of 
going forward to disprove applicant's claims. 
D.C.C.E. §§ l-1509(b), 22-3206. Jordan v. Dis- 
trict of Columbia, 1976, 362 A.2d 114. Weap- 
ons @=» 12 

Applications for licenses to carry concealed 
weapons should be treated under proper regula- 
tory criteria duly adopted. D.C.C.E. §§ 1-227, 
1-1502, 1-1505 to 1-1507, 22-3206. Jordan v. 
District of Columbia Bd. of Appeals and Review, 
1974, 315 A.2d 153. Weapons^ 12 

Petitioner's 1972 application for license to 
carry concealed weapon could not be consid- 
ered merely an extension of his 1969 applica- 
tion, which contained answers to various ques- 
tions relevant to licensing requirement, since 
petitioner's change of position respecting his 
willingness to furnish such information on 1972 
application could give rise to inference that his 
qualifications or status had changed. D.C.C.E. 
§ 22-3206. Jordan v. District of Columbia Bd. 
of Appeals and Review, 1974, 315 A.2d 153. 
Weapons <£=> 1 2 

5. Search or seizure 

Where officers had stopped defendant after 
observing him at night driving automobile with 
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expired inspection sticker and defendant was 
wholly bereft of any documents which could 
have aided in determining to whom car be- 
longed, officers' decision to secure automobile 
and leave it parked on street until matter of 
ownership could be resolved constituted legiti- 
mate reason for being present beside automo- 
bile at time one officer shined flashlight into 
automobile and observed partially obscured pis- 
tol on front seat; thus, seizure of pistol was 
within "plain view" exception to requirement of 
obtaining search warrant. D.C.C.E. § 22-3206. 
Payne v^U. S., 1972, 292 A.2d 800. Automo- 
biles <$=> 349.5(8) 

6. Right to trial by jury 

Where trial court failed to obtain from defen- 
dant himself and thereafter approve waiver of 
his right to trial by jury, conviction after trial by 
court of carrying a pistol without license was 
void even though defendant's counsel had stated 
that defendant requested trial by court. 
D.C.C.E. §§ 16-705(a), 22-3206; D.C.C.E. SCR, 
Criminal Rule 23(a). Payne v. U. S., 1972, 292 
A.2d 800. Jury <s=» 29(6) 

7. Presumptions and burden of proof 

To support conviction for carrying pistol with- 
out license, government need not prove that 
defendant intended to use unlicensed pistol for 
unlawful purpose. D.C.Code 1981, § 22-3204. 
Campos v. U.S., 1992, 617 A.2d 185. Weapons 
®=» 12 

To support conviction for carrying pistol with- 
out license, government must demonstrate that 
defendant had either actual or constructive pos- 
session of unlicensed pistol; for this purpose, 
there is no significant legal distinction between 
possession and custody. D.C.Code 1981, 
§ 22-3204. Campos v. U.S., 1992, 617 A.2d 
185. Weapons <§=> 12 

In prosecution for carrying a pistol without a 
license, defendant had burden of bringing him- 
self within statutory exception to offense 
charged, and government did not have burden 
of showing, as an element of its proof, that 
defendant did not come within exception. 
D.C.C.E. §§ 22-3204 to 22-3206. Williams v. 



S. (App. 1968) 237 A.2d 539. Weapons <&=> 
17(2) 



U 



8. Suppression of evidence 

Fact that defendant's conviction of carrying a 
pistol without a license was void because of 
failure to obtain his personal waiver of right to 
trial by jury did not entitle defendant to another 
hearing on his pretrial motion to suppress. 
D.C.C.E. § 22-3206. Payne v. U. S., 1972, 292 
A.2d 800. Criminal Law @=> 394.6(5) 

9. Weight and sufficiency of evidence 

In view of government's failure to introduce 
evidence that juvenile lacked valid license to 
carry a pistol, he should not have been found 
guilty of carrying a pistol without a license. 
D.C.C.E. § 22-3206. In re W. K., 1974, 323 
A.2d442. -Infants <S= 176 

1 0. Harmless or reversible error 

When deputy police chief's certificate that 
search of police department records disclosed 
that defendant had no license to carry pistol 
was admitted in prosecution for carrying weap- 
on in violation of statute, defendant was not 
prejudiced by failure to produce certificate that 
police chief had custody of records of pistol 
licenses, since judicial notice could be taken 
that custody of the records was in the police 
chief. D.C.Code 1961, §§ 22-3204, 22-3206; 
Fed. Rules Crim.Proc. rule 27, 18 U.S.C.A.; Fed. 
Rules Civ.Proc. rule 44(b), 28 U.S.C.A. Smith 
v. U.S., C.A.D.C.1965, 353 F.2d 838, 122 
U.S.App.D.C. 300, certiorari denied 86 S.Ct. 
1350, 384 U.S. 910, 16 L.Ed. 2d 362, certiorari 
denied 86 S.Ct. 1867, 384 U.S. 974, 16 L.Ed.2d 
684. Criminal Law @=> 1 169.2(7) 

Government lacked affirmative duty to make 
paraffin or fingerprint tests in regard to pistol 
involved in prosecution for carrying pistol with- 
out a license, and failure to do so was not error 
in absence of request that tests be made or 
showing of prejudice from failure to make tests. 
D.C.C.E. §§ 22-3204, 22-3206. Williams v. U. 
S. (App. 1968) 237 A.2d 539. Criminal Law <$=> 
650 



§ 22—4507, Certain sales of pistols prohibited. 

No person shall within the District of Columbia sell any pistol to a person 
who he or she has reasonable cause to believe is not of sound mind, or is 
forbidden by § 22-4503 to possess a pistol, or, except when the relation of 
parent and child or guardian and ward exists, is under the age of 21 years. 

(July 8, 1932, 47 Stat. 652, ch. 465, § 7; June 29, 1953, 67 Stat. 94, ch. 159, § 204(d); 
May 21, 1994, D.C. Law 10-1 19, § 15(f), 41 DCR 1639.) 
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§ 22-4507 CRIMINAL OFFENSES AND PENALTIES 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 22-3207. F° r legislative history of D.C. Law 10-119, 

* rt -7-.T-j c -»-» -^™~7 see Historical and Statutory Notes following: 

1973 Ed., § 22-3207. §22-4502. 

Library References 
Key Numbers Encyclopedias 

Weapons @=>4. C.J.S. Weapons § 3. 

Westlaw Key Number Search: 406k4. 

Notes of Decisions 

In general 1 commitment to hospital as a sexual psychopath 

where petitioner had been released and there 

was no issue of continuing confinement. 28 

1. In general U.S.C.A. § 1865(b) (4); Code Va.1950, 

Judicial decision rendered in 1968 defining § 46.1-360; D.C.C.E. §§ 22-3207, 22-3210, 

words "not insane" in Sexual Psychopath Act as subd. 3(a). Justin v. Jacobs, C.A.D.C. 1971, 449 

meaning "not mentally ill" would not be retro- F.2d 1017, 145 U.S.App.D.C. 355. Courts <£=» 

actively applied to challenge petitioner's 1958 100(1) 

§ 22-4508. Transfers of firearms regulated. 

No seller shall within the District of Columbia deliver a pistol to the 
purchaser thereof until 48 hours shall have elapsed from the time of the 
application for the purchase thereof, except in the case of sales to marshals, 
sheriffs, prison or jail wardens or their deputies, policemen, or other duly 
appointed law enforcement officers, and, when delivered, said pistol shall be 
securely wrapped and shall be unloaded. At the time of applying for the 
purchase of a pistol the purchaser shall sign in duplicate and deliver to the 
seller a statement containing his or her full name, address, occupation, color, 
place of birth, the date and hour of application, the caliber, make, model, and 
manufacturer's number of the pistol to be purchased and a statement that the 
purchaser is not forbidden by § 22-4503 to possess a pistol. The seller shall, 
within 6 hours after such application, sign and attach his or her address and 
deliver 1 copy to such person or persons as the Chief of Police of the District of 
Columbia may designate, and shall retain the other copy for 6 years. No 
machine gun, sawed-off shotgun, or blackjack shall be sold to any person other 
than the persons designated in § 22-4514 as entitled to possess the same, and 
then only after permission to make such sale has been obtained from the Chief 
of Police of the District of Columbia. This section shall not apply to sales at 
wholesale to licensed dealers. 

(July 8, 1932, 47 Stat. 652, ch. 465, § 8; June 29, 1953, 67 Stat. 94, ch. 159, § 204(e); 
May 21, 1994, D.C. Law 10-119, § 15(g), 41 DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 22-3208. F° r legislative history of D.C. Law 10-119, 

m-7-3 t- j 'k ti o-.no see Historical and Statutory Notes following 

1973 hd., s zz-JzUo. ^ 22-4502 
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Library References 
Key Numbers Encyclopedias 

Weapons @=>4. C.J.S. Weapons § 3. 

Westlaw Key Number Search: 406k4. 

§ 22-4509, Dealers of weapons to be licensed. 

No retail dealer shall within the District of Columbia sell or expose for sale or 
have in his or her possession with intent to sell, any pistol, machine gun, 
sawed-off shotgun, or blackjack without being licensed as provided in 
§ 22-4510. No wholesale dealer shall, within the District of Columbia, sell, or 
have in his or her possession with intent to sell, to any person other than a 
licensed dealer, any pistol, machine gun, sawed-off shotgun, or blackjack. 

(July -8, 1932, 47 Stat. 652, ch. 465, § 9; Mav 21, 1994, D.C. Law 10-119, § 15(h), 41 
DCR 1639.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 22-3209. F° r legislative history of D.C. Law 10-119, 

fri --,T.,' c -- ^™ see Historical and Statutory Notes following 

1973 Ed., s 22-3209. §22-4502. 

Cross References 
Section References 

This section is referred to in § 22-4510. 

Library References 
Key Numbers Encyclopedias 

Licenses ©=16(12). C.J.S. Licenses § 34. 

Westlaw Key Number Search: 238kl6(12). 

§ 22-45 10. Licenses of weapons dealers; records; by whom granted; con- 
ditions. 

(a) The Mayor of the District of Columbia may, in his or her discretion, grant 
licenses and may prescribe the form thereof, effective for not more than 1 year 
from date of issue, permitting the licensee to sell pistols, machine guns, sawed- 
off shotguns, and blackjacks at retail within the District of Columbia subject to 
the following conditions in addition to those specified in § 22-4509, for breach 
of any of which the license shall be subject to forfeiture and the licensee subject 
to punishment as provided in this chapter: 

(1) The business shall be carried on only in the building designated in the 
license. 

(2) The license or a copy thereof, certified by the issuing authority, shall be 
displayed on the premises where it can be easily read. 

(3) No pistol shall be sold: (A) if the seller has reasonable cause to believe 
that the purchaser is not of sound mind or is forbidden by § 22-4503 to 
possess a pistol or is under the age of 21 years; and (B) unless the purchaser 
is personally known to the seller or shall present clear evidence of his or her 
identity. No machine gun, sawed-off shotgun, or blackjack shall be sold to 
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any person other than the persons designated in § 22-4514 as entitled to 
possess the same, and then only after permission to make such sale has been 
obtained from the Chief of Police of the District of Columbia. 

(4) A true record shall be made in a book kept for the purpose, the form of 
which may be prescribed by the Mayor, of all pistols, machine guns, and 
sawed-off shotguns in the possession of the licensee, which said record shall 
contain the date of purchase, the caliber, make, model, and manufacturer's 
number of the weapon, to which shall be added, when sold, the date of sale. 

(5) A true record in duplicate shall be made of every pistol, machine gun, 
sawed-off shotgun, and blackjack sold, said record to be made in a book kept 
for the purpose, the form of which may be prescribed by the Mayor of the 
District of Columbia and shall be personally signed by the purchaser and by 
the person effecting the sale, each in the presence of the other and shall 
contain the date of sale, the name, address, occupation, color, and place of 
birth of the purchaser, and, so far as applicable, the caliber, make, model, 
and manufacturer's number of the weapon, and a statement by the purchaser 
that the purchaser is not forbidden by § 22-4503 to possess a pistol. One 
copy of said record shall, within 7 days, be forwarded by mail to the Chief of 
Police of the District of Columbia and the other copy retained by the seller for 
6 years. 

(6) No pistol or imitation thereof or placard advertising the sale thereof 
shall be displayed in any part of said premises where it can readily be seen 
from the outside. No license to sell at retail shall be granted to anyone 
except as provided in this section. 

(b) Any license issued pursuant to this section shall be issued by the Metro- 
politan Police Department as a Class A Public Safety endorsement to a master 
business license under the master business license system as set forth in 
subchapter I-A of Chapter 28 of Title 47 of the District of Columbia Official 
Code. 

(July 8, 1932, 47 Stat. 652, ch. 465, § 10; June 29, 1953, 67 Stat. 94, ch. 159, § 204(f), 
(g); May 21, 1994, D.C. Law 10-119, § 15(i), 41 DCR 1639; Apr. 20, 1999, D.C. Law 
12-261, § 2003(p), 46 DCR 3142.) 

Historical and Statutory Notes 

Prior Codifications No. 12-615 and transmitted to both Houses of 

1981 Ed., § 22-3210. Congress for its review. D.C. Law 12-261 be- 

1973 Ed §22-3210 came effective on April 20, 1999. 

. , ,. ,,. , fir Change in Government 

Legislative History oi Laws _, , . . , ■ , , , , 

° i . , . i ■ r t^ ^ t ^ r, ^ 1 ^ This section originated at a time when local 

*or legislative history of D.C Law 0-119, nment r \ were de l egated to a Board 

11 7 asoT St: « utor y Notes following of Commissioners of the District of Columbia 

S 22 4502. ( see Acts R e | a ti n g to the Establishment of the 

Law 12-261, the "Second Omnibus Regulato- District of Columbia and its Various Forms of 

ry Reform Amendment Act of 1998," was intro- Governmental Organization in Volume 1). 

duced in Council and assigned Bill No. 12-845, Section 401 of Reorganization Plan No. 3 of 

which was referred to the Committee of the 1967 (see Reorganization Plans in Volume 1) 

Whole. The Bill was adopted on first and sec- transferred all of the functions of the Board of 

ond readings on December 1, 1998, and Decern- Commissioners under this section to a single 

ber 15, 1998, respectively. Signed by the May- Commissioner. The District of Columbia Self- 

or on December 31, 1998, it was assigned Act Government and Governmental Reorganization 
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Act, 87 Stat. 818, §711 (D.C. Code, the District of Columbia, respectively. Accord- 

§ 1-207.11), abolished the District of Columbia ingly, and also pursuant to § 714(a) of such Act 

Council and the Office of Commissioner of the (d,c. Code, § 1-207. 14(a)), appropriate 

District of Columbia. These branches of gov- changes in terminology were made in this sec- 
errrment were replaced by the Council ol the 
District of Columbia and the Office of Mayor of 



tion. 



Cross References 
Section References 

This section is referred to in §§ 22-4503, 22-4509 and 22-45 1 4. 

Library References 
Key Numbers Encyclopedias 

Licenses ^16(12), 25. CJ.S. Licenses §§ 34, 41, 45 to 46. 

Westlaw Kev Number Searches: 238k 16(1 2); 
238R25. 

§ 22-45 1 1 . False information in purchase of weapons prohibited. 

No person shall, in purchasing a pistol or in applying for a license to carry 
the same, or in purchasing a machine gun, sawed-off shotgun, or blackjack 
within the District of Columbia, give false information or offer false evidence of 
his or her identity. 

(July 8, 1932, 47 Stat. 653, ch. 465, § 11; May 21, 1994, D.C. Law 10-119, § 15(j), 41 
DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 22-3211. For legislative history of D.C. Law 10-119, 

irt -- .,-,,' c -»-, -^,* see Historical and Statutory Notes following 

1973 Ed., § 22-3211. §22-4502. 

Library References 
Key Numbers Encyclopedias 



Fraud <&=>68.10(1). CJ.S. Fraud § 154 

Weapons <&=»4. 
festlaw Kev 
184k68.10(l) 



Weapons <&=»4. C T S W- i - § ^ 

Westlaw Key Number Searches: 406k4; 



§ 22-45 12. Alteration of identifying marks of weapons prohibited. 

No person shall within the District of Columbia change, alter, remove, or 
obliterate the name of the maker, model, manufacturer's number, or other 
mark or identification on any pistol, machine gun, or sawed-off shotgun. 
Possession of any pistol, machine gun, or sawed-off shotgun upon which any 
such mark shall have been changed, altered, removed, or obliterated shall be 
prima facie evidence that the possessor has changed, altered, removed, or 
obliterated the same within the District of Columbia; provided, however, that 
nothing contained in this section shall apply to any officer or agent of any of the 
departments of the United States or the District of Columbia engaged in 
experimental work. 

(July 8, 1932, 47 Stat. 653, ch. 465, § 12.) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 22-3212. 
1973 Ed., § 22-3212. 



Key Numbers 
Weapons <&^4. 
Westlaw Key Number Search: 406k4 



Library References 

Encyclopedias 

C.J.S. Weapons § 3. 



Notes of Decisions 



Examination of witnesses 3 
Harmless or reversible error 5 
Presumptions and burden of proof 
Searches and seizures 2 
Validity 1 



i. Validity 

Statute allowing jury to infer, from mere pos- 
session of weapon, that identifying marks were 
altered by the person in possession was uncon- 
stitutional in allowing for inference which 
would be irrational or arbitrary and thus imper- 
missible. D.C.Code 1981, § 22-3212. Reid v. 
U.S., .1983, 466 A.2d 433. Weapons ®» 3 

2. Searches and seizures 

Where officer was lawfully arresting car's oc- 
cupants when he saw gun in plain view on 
empty seat, he was justified in seizing gun and 
occupant was not entitled to have it suppressed, 
in prosecution for carrying pistol without li- 
cense receiving stolen government property and 
altering identification marks on weapon. 
D.C.C.E. §§ 22-2207, 22-3204, 22-3212; 
U.S.C.A.Const. Amend. 4. Crawford v. U. S., 
1977, 369 A.2d 595. Criminal Law <£=> 
394.4(12); Searches And Seizures «3=> 69 

3. Examination of witnesses 

In prosecution which resulted in conviction of 
two defendants for felony-murder, two counts of 
armed robbery, assault with intent to kill while 
armed, and other lesser crimes, trial court did 
not abuse its discretion by restricting cross- 
examination of surviving victim, which was in- 
tended to show that victim had won money in 



gambling activities from a number of persons 
other than defendants and that these other per- 
sons may have had a motive to rob victims, 
since questioning had little bearing on credibili- 
ty of victim's identification of defendants and 
trial court in fact gave defense counsel consider- 
able leeway to explore collateral issue of surviv- 
ing victim's gambling activities before restrict- 
ing such questioning. D.C.Code 1973, 
§§ 22-3204, 22-3212. Ruth v. U. S., 1981, 438 
A.2d 1256. Witnesses <S=>.268(1) 

4. Presumptions and burden of proof 

There are instances in which government may 
take advantage of statutory inference as to ele- 
ment of offense, but such inferences must be 
closely scrutinized to determine if they are con- 
stitutionally permissible. D.C.Code 1981, 
§ 22-3212. Reid v. U.S., 1983, 466 A.2d 433. 
Criminal Law <®=> 306 

5. Harmless or reversible error 

Although prosecutor should have dismissed 
charge for alteration of identifying marks on a 
pistol before trial, defendant who was also 
charged with carrying a pistol without a license, 
unlawful possession of ammunition, and posses- 
sion of a prohibited weapon, was not prejudiced 
by presence of alteration count in his indict- 
ment, where evidence on that count was mini- 
mal and jury's verdict on the three remaining 
counts was supported by separate and distinct 
evidence. D.C.Code 1981, §§ 6-2361, 22-3204, 
22-3212, 22-3214(a). Tillman v. U.S., 1985, 
487 A.2d 1152. Criminal Law <^> 1167(2) 



§ 22-4513, Exceptions. 

Except as provided in § 22-4502 and § 22-45 14(b), this chapter shall not 
apply to toy or antique pistols unsuitable for use as firearms. 

(July 8, 1932, 47 Stat. 653, Ch. 465, § 13; July 29, 1970, 84 Stat. 601, Pub. L. 91-358, 
title II, § 205(b).) 



Prior Codifications 

1981 Ed., § 22-3213. 
1973 Ed., § 22-3213. 



Historical and Statutory Notes 
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Key Numbers 

Weapons <3>1 to 17(8). 
Westlaw Key Number Searches: 
406kl7(8). 



In general 1 
Imitation firearms 3 
Inoperable firearms 2 
Presumptions and burden of proof 



1. In general 

Use of otherwise harmless object in self-de- 
fense does not constitute violation of any statu- 
tory weapons provisions. Strong v. U.S., 1990, 
581 A.2d 383. Weapons <£=> 4 

2. Inoperable firearms 

Inoperable air pistol did not constitute "dan- 
gerous weapon," within meaning of statute pro- 
hibiting the carrying of "dangerous weapon," 
where pistol was not inherently dangerous due 
to its inoperability, and defendant did not use it 
in manner which rendered it so. D.C.Code 
1981, § 22-3204. Strong v. U.S., 1990, 581 
A. 2d 383. Weapons <&* 8 

Conviction for carrying a dangerous weapon 
could not be affirmed based on speculation that, 
if attacked, defendant might use his inoperable 
air pistol to strike someone in self-defense, even 
though defendant allegedly stated that he might 
defend himself in that way. D.C.Code 1981, 
§ 22-3204. Strong v. U.S., 1990, 581 A.2d 383. 
Weapons <&=> 8 

Mere fact that defendant's inoperable air pis- 
tol looked like ".357 magnum" handgun, and 
that defendant carried it in manner intended to 
frighten others, did not show that pistol was 



Library References 

Encyclopedias 

C.J.S. Weapons §§ 2 to 15, 17, 20, 23 to 25. 
406k 1 to 

Notes of Decisions 

"dangerous weapon," within meaning of statute 
prohibiting the carrying of "dangerous weap- 
on." D.C.Code 1981, § 22-3204. Strong v. 
^ U.S., 1990, 581 A.2d 383. Weapons &=> 8 

Pistol must be operable to support conviction 
for carrying pistol without license. D.C.Code 
1981, §^22-3204. Strong v. U.S., 1990, 581 
A.2d383. Weapons <&=> 8 

3. Imitation firearms 

Person who uses imitation firearm to frighten 
others will not be subject to prosecution for 
carrying dangerous weapon when that person 
does not attempt to coerce those people to coop- 
erate in some other criminal act. D.C.Code 
1981, § 22-3204. Strong v. U.S., 1990, 581 
A.2d383. Weapons <S=> 8 

Imitation firearm does not constitute "dan- 
gerous weapon," within meaning of statute pro- 
hibiting the carrying of "dangerous weapon/' 
D.C.Code 1981, § 22-3204. Strong v. U.S., 
1990, 581 A.2d 383. Weapons <&=> 8 

4. Presumptions and burden of proof 

To support conviction for carrying dangerous 
weapon, Government must show that defendant 
carried in open or concealed manner a danger- 
ous weapon, intended to do acts constituting 
carrying the weapon, and intended to use object 
as dangerous weapon. D.C.Code 1981, 
§ 22-3204. Strong v. U.S., 1990, 581 A.2d 383. 
Weapons ^ 6 



§ 22-4514. Possession of certain dangerous weapons prohibited; excep- 
tions. 

(a) No person shall within the District of Columbia possess any machine gun, 
sawed-off shotgun, or any instrument or weapon of the kind commonly known 
as a blackjack, slungshot, sand club, sandbag, switchblade knife, or metal 
knuckles, nor any instrument, attachment, or appliance for causing the firing of 
any firearm to be silent or intended to lessen or muffle the noise of the firing of 
any firearms; provided, however, that machine guns, or sawed-off shotguns, 
and blackjacks may be possessed by the members of the Army, Navy, Air Force, 
or Marine Corps of the United States, the National Guard, or Organized 
Reserves when on duty, the Post Office Department or its employees when on 
duty, marshals, sheriffs, prison or jail wardens, or their deputies, policemen, or 
other duly-appointed law enforcement officers, including any designated civil- 
ian employee of the Metropolitan Police Department, or officers or employees 
of the United States duly authorized to carry such weapons, banking institu- 
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tions, public carriers who are engaged in the business of transporting mail, 
money, securities, or other valuables, wholesale dealers and retail dealers 
licensed under § 22-4510. 

(b) No person shall within the District of Columbia possess, with intent to 
use unlawfully against another, an imitation pistol, or a dagger, dirk, razor, 
stiletto, or knife with a blade longer than 3 inches, or other dangerous weapon. 

(c) Whoever violates this section shall.be punished as provided in § 22-4515 
unless the violation occurs after such person has been convicted in the District 
of Columbia of a violation of this section, or of a felony, either in the District of 
Columbia or in another jurisdiction, in which case such person shall be 
imprisoned for not more than 10 years. 

(July 8, 1932, 47 Stat. 654, ch. 465, § 14; June 29, 1953, 67 Stat. 94, ch. 159, § 204(h); 
Mav 21, 1994, D.C. Law 10-119, § 15(k), 41 DCR 1639; June 12, 1999, D.C. Law 
12-284, § 6, 46 DCR 1328.) 



Historical and 

Prior Codifications 

1981 Eel., § 22-3214. 
1973 Ed., § 22-3214. 

Temporary Amendment of Section 

Section 6 of D.C. Law 12-282 inserted "in- 
cluding any designated civilian employee of the 
Metropolitan Police Department" in (a). 

Section 13(b) of D.C. Law 12-282 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary amendment of section, see § 6 
of the Metropolitan Police Department Civiliani- 
zation and Street Solicitation for Prostitution 
Emergency Amendment Act of 1998 (D.C. Act 
12-428, August 6, 1998, 45 DCR 5884). 

For temporary amendment of section, see § 6 
of the Metropolitan Police Department Civiliani- 
zation Legislative Review Emergency Amend- 
ment Act of 1998 (D.C. Act 12-506, November 
10, 1998, 45 DCR 45 8139), and § 6 of the 
Metropolitan Police Department Civilianization 
Congressional Review Emergency Amendment 
Act of 1999 (D.C. Act 13-13, February 8, 1999, 
46 DCR 2333). 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4502. 



Statutory Notes 

Law 12-282, the "Metropolitan Police De- 
partment Civilianization Temporary Amend- 
ment Act of 1998," was introduced in Council 
and assigned Bill No. 12-709. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor, it was assigned Act No. 
12-492 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 12-282 became 
effective on May 28, 1999. 

Law 12-284, the "Metropolitan Police De- 
partment Civilianization Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-710, which was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor, it was assigned Act 
No. 12-613 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-284 be- 
came effective on June 12, 1999. 

References in Text 

The Post Office Department, referred to in the 
proviso in subsection (a) of this section, was 
abolished and all its functions, powers, and 
duties were transferred to the United States 
Postal Service by § 4(a) of the Act of August 12, 
1970, 84 Stat. 773, Pub. L. 91-375. 



Cross References 

Dangerous weapon defined, public buildings and grounds, see § 10-503.26. 

Section References 

This section is referred to in §§ 10-503.26, 22-4508, 22-4510 and 22-4512. 
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Mote 3 



Key Numbers 
Weapons ®=>4. 
Westlaw Key Number Search: 406k4. 



Library References 

Encyclopedias 

CJ.S. Weapons § 3. 



Notes of 

Adequacy of representation 28 

Admissibility of evidence 22 

Arrest 12 

Conduct of trial 19 

Construction and application 2 

Defenses generally, nature and elements of of- 
fenses 9 

Double jeopardy 1 5 

Examination of witnesses 2 1 

Harmless or reversible error 29 

Identification of accused 20 

Imitation, defective or inoperable weapons, na- 
ture and elements of offenses 1 

Indictment or information 14 

Instructions 24 

Intent or purpose, nature and elements of of- 
fenses 8 

Jurisdiction 1 1 

Merger of offenses 1 6 

Nature and elements of offenses 6-10 
In general 6 
Defenses generally 9 
Imitation, defective or inoperable weapons 

10 
Intent or purpose 8 
Possession 7 

Persons and occasions exempted or privileged 
5 
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1 . Validity 

Statute prohibiting possession of sawed-off 
shotgun with barrel less than 20 inches in 
length was not void for vagueness; person of 
ordinary intelligence could reasonably under- 
stand what "barrel" meant within meaning of 
statute and that possession of shotgun with bar- 
rel less than 20 inches was prohibited. 
U.S.C.A. Const.Amend. 14; D.C.Code 1981, 
§§ 22-3201(b), 22-3214(a). In re D.S., 2000, 
747 A.2d 1182. Weapons ©^ 3 

Statute which proscribes that no person shall 
possess dangerous weapons is not unconstitu- 



Decisions 

tionally vague. D.C.C.E. § 22-32 14(b). Walden 
v. U. S., 1976, 351 A.2d 515. Criminal Law ©^ 
13.1(2.5) 

Statute which prohibits a person from pos- 
sessing, with intent, to use unlawfully against 
another, an imitation pistol or dagger, dirk, 
razor, stiletto, or knife with a blade longer than 
three inches or other dangerous weapon is not 
void for vagueness on ground that term "dan- 
gerous weapon" is not defined with sufficient 
particularity. D.C.C.E. § 22-3214(b). U. S. v. 
Brooks, 1974, 330 A.2d 245. Criminal Law <S» 
13.1(2.5) 

The 1953 Act specifically prohibiting posses- 
sion of knife with intent to use unlawfully 
against another was not intended to cover the 
whole subject matter of knives in District of 
Columbia, in the sense of repealing deadly 
weapon statute which required no proof of un- 
lawful intent, and hence information alleging 
violation of the older statute was sufficient 
though it specified knife as the deadly weapon 
and did not allege intent to use knife unlawfully 
against another. D.C.Code 1951, §§ 22-3204, 
22-32 14(b). U.S. v. Shannon (Cr.App. 1958) 
144A.2d267. Weapons ©=» 3, 17(1) 

2. Construction and application 

Government is not required to bring all knife 
cases under code section prohibiting possession 
of knife with blade longer than three inches; 
and defendant who carried openly or concealed 
on or about his person a "pocket knife" which 
had a black outer case and a blade three-eighths 
of an inch wide and four and one-quarter inches 
from shank to tip was properly prosecuted un- 
der code section forbidding any person to carry 
either openly or concealed on or about his per- 
son a deadly or dangerous weapon capable of 
being so concealed. D.C.Code 1951, 
§§ 22-3204, 22-3214 and subd. (b). Degree v. 
U.S. (Cr.App. 1958) 144 A.2d 547. Weapons <8» 
6 

3. Purposes and legislative intent 

Congress enacted statutory provision express- 
ly forbidding possession of sawed-off shotguns, 
except in case of certain military and law en- 
forcement personnel, to enforce drastically a 
prohibition against carrying particular danger- 
ous weapons within District of Columbia. 
D.C.C.E. § 22-32 14(a). Worthy v. U. S., 1980, 
420A.2dl216. Weapons ^^ 4 

The statute making it a crime for a person to 
carry "elsewhere" than in his home "or place of 
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business or on land possessed by him a pistol 
without a license * * * or any deadly or 
dangerous weapon capable of being so con- 
cealed," and the statute prohibiting possession 
"anywhere" with intent to use unlawfully 
against another an imitation pistol reflect the 
purpose of Congress to strengthen the existing 
law and tighten controls over the possession of 
dangerous weapons and each has distinctive 
objects of correction. D.C.Code 1961, 
§§ 22-3204 and 22-32 14(b). U.S. v. Parker 
(Cr.App. 1962) 185 A.2d 913. Weapons @=» 6 

4. Police powers 

It is well within police power of District of 
Columbia to declare as contraband machine 
guns, sawed-off shotguns, blackjacks and 
switchblades without offending commerce 
clause. D.C.Code 1973. §§ 22-3204, 22-3214; 
D.C.Code 1978 Supp., § 6-1812(d, e); 
U.S.C.A.Const.Art. 1, § 8, cl. 3. Smith v. Dis- 
trict of Columbia, 1981, 436 A.2d 53. Com- 
merce <©=>■ 82.50 

5. Persons and occasions exempted or privi- 

leged 

Statute providing immunity from weapons 
prosecution for one whose possession of weap- 
on was solely in order to surrender it to police 
custody is restricted to violations of Firearms 
Control Regulations Act of 1975, and does not 
grant immunity from prosecution for any other 
firearm offenses. D.C.Code 1981, § 6-2375(a). 
Stein v. U.S., 1987, 532 A. 2d 641, certiorari 
denied 108 S.Ct. 1477, 485 U.S. 1010, 99 
L.Ed.2d705. Weapons <&=> 1 1(.5) 

6. Nature and elements of offenses — In gener- 

al 

Test to be applied in determining whether 
item is deadly or dangerous weapon is whether, 
under circumstances, purpose of carrying item 
was its use as weapon. D.C.Code 1981, 
§§ 22-3204, 22-3214. Peay v. U.S., 1991, 597 
A. 2d 1318. Weapons C=> 8 

Stationary bathroom fixtures were not "dan- 
gerous weapons" with which defendant could 
be armed within meaning of mayhem while 
armed and malicious disfigurement while 
armed statutes; attached sink, toilet, and bath- 
tub against which defendant alleged hurled his 
wife were preexisting part of surroundings in 
which defendant found himself while perpetrat- 
ing assault and not something which defendant 
could possess or with which he could arm him- 
self. D.C.Code 1981, §§ 22-502, 22-506, 
22-3202. Edwards v. U.S., 1990, 583 A.2d 661, 
8 A.L.R.Sth 1006. Assault And Battery <$=> 56; 
Mayhem @=> 1 

Use of otherwise harmless object in self-de- 
fense does not constitute violation of any statu- 
tory weapons provisions. Strong v. U.S., 1990, 
581A.2d383. Weapons <3=> 4 
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A furniture leg may be a dangerous weapon 
and its momentary possession can support a 
conviction for possession of a prohibited weap- 
on. D.C.C.E. § 22-32 14(b). Jones v. U. S., 
1979, 401 A.2d 473. Weapons ^ 4 

The statute prohibiting the possession "any- 
where" with intent to use unlawfully against 
another an imitation pistol or other "dangerous 
weapon" embraces the possession of a real pis- 
tol and possession of a pistol may be charged 
under such statute. D.C.Code 1961, §§ 22-3204 
and 22-3214(b). U.S. v. Parker (Cr.App. 1962) 
185 A.2d 913. -Weapons ©=» 8 

7. Possession, nature and elements of of- 
fenses 

Constructive possession of weapon requires 
proof that: defendant knew of the weapon's loca- 
tion, had ability to exercise dominion and con- 
trol over it, and intended to exercise such do- 
minion and control. D.C.Code 1981, 
§§6-23 11 (a), 6-2361, 22-3214(a). In re 
M.I.W., 1995, 667 A. 2d 573. Weapons <$=> 4 

Conviction for possession of prohibited weap- 
on requires proof of intent to use weapon un- 
lawfully against another; mere possession of 
weapon is insufficient. D.C.C.E. § 22-32 14(b). 
Washington v. U. S., 1976, 366 A. 2d 457. 
Weapons <£=> 4 

Defendant who was convicted of possession of 
weapon which he seized from his wife when she 
attempted to shoot him "possessed" the gun 
within statute proscribing possession of prohib- 
ited weapon, where he held the gun long 
enough to threaten to shoot wife. D.C.Code 
1961, § 22-32 14(b). Cooke v. U. S. (App. 1965) 
213 A. 2d 508. Weapons <$=> 4 

8. Intent or purpose, nature and ele- 
ments of offenses 

Under District of Columbia law, possession of 
a dagger is not unlawful unless the possessor 
intended to use it in an assaultive or otherwise 
unlawful manner. D.C.Code 1981, 

§ 22-3214(b). U.S. v. Christian, C.A.D.C.1999, 
187 F.3d 663, 337 U.S.App.D.C. 402, rehearing 
and rehearing en banc denied, certiorari denied 
120 S.Ct. 1444, 146 L.Ed. 2d 331. Weapons &=> 
4 

Evidence that the neighborhood in which de- 
fendant possessed a dagger in his automobile 
was a high-crime area did not establish that 
defendant intended to use the dagger in an 
assaultive or otherwise unlawful manner, as re- 
quired under District of Columbia law for pos- 
session of the dagger to be illegal, since defen- 
dant could have possessed the dagger for the 
lawful purpose of self-defense. D.C.Code 1981, 
§ 22-32 14(b). U.S. v. Christian, C.A.D.C.1999, 
187 F.3d 663, 337 U.S.App.D.C. 402, rehearing 
and rehearing en banc denied, certiorari denied 
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120 S.Ct. 1444, 146 L.Ed.2d 331. Weapons <&=> 
4 

Carrying of knife for legitimate purposes is 
not prohibited by statute proscribing possession 
of prohibited weapon, and it is the purpose for 
which knife is being carried that is ultimate test 
for determining whether it is a deadly or dan- 
gerous weapon. D.C.Code 1981, § 22-32 14(b). 
Mihas v. U.S., 1992, 618 A.2d 197. Weapons 
<^7 

That knife has blade less than three inches in 
length does not preclude it from being a prohib- 
ited "dangerous weapon" when possessed with 
intent to use it unlawfully against another. 
D.C.Code 1981, § 22-32 14(b). Mihas v. U.S., 
1992, 618 A.2d 197. Weapons <3=» 4 

Some factors to consider in trial for carrying 
dangerous weapon when determining whether 
defendant intended to use object as dangerous 
weapon are design of instrument, conduct of 
defendant prior to his arrest, any physical alter- 
ation of object, and time and place of its posses- 
sion. D.C.Code 1981, § 22-3204. Strong v. 
U.S., 1990, 581 A.2d 383. Weapons <&=> 1 

Intent required for conviction of possession of 
a prohibited weapon must be the intent to use it 
in an assaultive or otherwise unlawful manner. 
D.C.Code 1981, § 22-3214(b). Reid v. U.S., 
1990, 581 A.2d 359. Weapons <&=> 4 

In determining whether one's purpose in car- 
rying an object was its use as a deadly or 
dangerous weapon, the fact finder must consid- 
er the circumstances surrounding its possession 
and use, and such circumstances include, inter 
alia, the design or construction of the instru- 
ment, the conduct of the defendant prior to his 
arrest, any physical alteration of the instrument, 
and the time and place the defendant was found 
in possession. D.C.Code 1981, § 22-3204. In 
re S.P., 1983, 465 A.2d 823. Weapons <&=> 7 

Specific intent element of possession of pro- 
hibited weapon with intent to use it unlawfully 
against another provides basis for broader de- 
fense than defenses available for general intent 
weapons offenses. D.C.Code 1973, 

§ 22-3214(b). McBride v. U. S., 1982, 441 
A.2d 644. Weapons ®=> 4 

Weapons listed in statute which prohibits car- 
rying particular dangerous weapons are so 
highly suspect and devoid of lawful use that 
their mere possession is forbidden, without 
proof of intent to use weapon for unlawful pur- 
pose required. D.C.C.E. § 22-32 14(a). Worthy 
v. U. S., 1980, 420 A.2d 1216. Weapons @* 4 

Intent to use unlawfully is a required element 
in both the offense of assault with a dangerous 
weapon and the offense of possession of a dan- 
gerous weapon with intent to use unlawfully 
against another. D.C.C.E. §§ 22-502, 
22-32 14(b). U. S. v. Brooks, 1974, 330 A.2d 
245. Assault And Battery <Z=> 56; Weapons <£=> 4 
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9. — Defenses generally, nature and ele- 

ments of offenses 

In order to assert defense of innocent or mo- 
mentary possession of weapon to charge of car- 
rying concealed weapon, accused must show 
not only absence of criminal purpose but also 
that his possession was excused and justified as 
stemming from effort to aid and enhance social 
policy underlying law enforcement. D.C.C.E. 
§ 22-32 14(a). Worthy v. U. S., 1980, 420 A.2d 
1216. Weapons <&=> 13 

Proffered evidence of defendant, who was 
convicted of possession of sawed-off shotgun, 
about circumstances of his possession of shot- 
gun at time of arrest would not constitute de- 
fense to charge pursuant to statute forbidding 
possession of certain dangerous weapons, in 
that mere possession of such weapons is forbid- 
den without proof of intent. D.C.C.E. 
§ 22-32 14(a). Worthy v. U. S., 1980, 420 A.2d 
1216. Weapons <^=> 4 

Defendant who was convicted of possession of 
weapon which he seized from his wife when she 
attempted to shoot him was not acting in self- 
defense where he pushed wife over the bed after 
he seized the weapon and threatened to shoot 
her. D.C.Code 1961, § 22-32140)). Cooke v. 
U. S. (App. 1965) 213 A.2d 508. Weapons <©=> 4 

10. Imitation, defective or inoperable 

weapons, nature and elements of of- 
fenses 

Semiautomatic pistol capable of firing 13 con- 
secutive shots without reloading when equipped 
with properly functioning magazine was "ma- 
chine gun/' within meaning of statute outlawing 
its possession, even though defendant's maga- 
zine was defective and did not automatically 
reload weapon. D.C.Code 1981, §§ 22-3201 (c), 
22-32 14(a). U.S. v. ' Woodfolk, 1995, 656 A.2d 
1145, certiorari denied 116 S.Ct. 1286, 516 U.S. 
1183, 1 34 L.Ed.2d 23 1 . Weapons <&=> 4 

Statute that prohibits possession of unregis- 
tered firearms is not limited to firearms that are 
operable; statute clearly includes within its 
scope inoperable weapons that may be rede- 
signed, remade or readily converted or restored 
to operability. D.C.Code 1981, §6-231 1(a). 
Townsend v. U.S., 1989, 559 A.2d 1319. Weap- 
ons <§> 4 

11. Jurisdiction 

Jury did not necessarily find that defendant 
intended to frighten victim, which was element 
of intent-to-frighten assault, by finding defen- 
dant guilty of possession of prohibited weapon 
with intent to use it unlawfully. D.C.Code 
1981, §§ 22-504, 22-3214(b). McGee v. U.S., 
1987, 533 A.2d 1268. Criminal Law <Z=> 97(.5) 

In view of statutes proscribing the carrying of 
a dangerous weapon and possession of prohibit- 
ed weapon, prosecution had no authority to 

1 
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charge defendant as a "general" repeat offender 
for carrying a dangerous weapon and possess- 
ing a prohibited weapon, and as defendant re- 
ceived no proper and timely notice that he was 
subject to as much as ten years' imprisonment 
under the statutes specifically covering the of- 
fenses, defendant in effect was merely tried as a 
first offender on a misdemeanor and the District 
of Columbia Court of General Sessions did not 
lack jurisdiction on theory that defendant faced 
possibility of being sentenced to up to ten years 
in prison. D.C.C.E. §§ ]]-963(a) (1), 22-104, 
22-3204, 22-3214. Martin v. U. S., 1971, 283 
A. 2d 448. Criminal Law .©=» 94 

Jurisdiction of court of general sessions ex- 
tended to prosecution for carrying a dangerous 
weapon, possessing a prohibited w r eapon and 
driving a motor vehicle without an operator's 
license, notwithstanding contention that trial 
court had jurisdiction only over offenses punish- 
able by fine or imprisonment and that the of- 
fenses charged carried penalties of a fine, im- 
prisonment, or both. D.C.C.E. §§ 22-3204, 
22-3214(a), 40-301(d). Martin v. U. S., 1971, 
283 A.2d 448. Criminal Law <^> 94 

12. Arrest 

Police officer who saw parked automobile 
bearing temporary District of Columbia tags 
and a Virginia inspection sticker was authorized 
to make initial inquiry about ownership of auto- 
mobile and, in course thereof, to make arrest 
lor illegal possession of blackjack which he saw 
on floor of automobile. D.C.Code 1961, 
§§ 22-32 14(a), 23-306(a, b). Jefferson v. U. S., 
C.A.D.C.1965, 349 F.2d 714, 121 U.S.App.D.C. 
279. Arrest <S=> 63.4(6); Automobiles <&=> 349(5) 

Where arresting officer had probable cause to 
believe that defendant was, in officer's presence, 
committing misdemeanor for which he could 
serve time in jail, arrest for that misdemeanor 
was not pretextual, and evidence obtained as 
result of that, arrest was not required to be 
suppressed in prosecution for unlawful posses- 
sion of prohibited weapon. D.C.Code 1981, 
§ 22-32 14(a). Alvarez v. U.S., 1990, 576 A.2d 
713, certiorari denied 111 S.Ct. 203, 498 U.S. 
875, 112 L.Ed.2d 164. Arrest ^ 63.4(1), 
63.4(13) 

Police officers who had probable cause to 
arrest accused at about 10:15 p. m., following 
fellow apartment dweller's accusation that ac- 
cused had pointed a gun at him and threatened 
to kill him, were not required to obtain an 
arrest: warrant for the accused in light of the 
exigent nature of the circumstances. D.C.C.E. 
§§ 22-504, 22-32 14(b); U.S.C.A.Const. Amend. 
4. U. S. v. Simpson, 1975, 330 A;2d 756. Ar- 
rest ©= 63.1 

Police officer who had interviewed alleged 
assault victim and concluded that his complaint, 
to the effect that accused had pointed a gun at 
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him and threatened to kill him, was genuine, 
had probable cause to believe that an armed 
assault had taken place and that accused had 
committed it, and had probable cause to arrest 
accused. D.C.C.E. §§ 22-504, 22-32 14(b). U. 
S. v. Simpson, 1975, 330 A. 2d 756. Arrest <3=> 
63.4(7.1) 

Police, who had learned of armed assault 
committed by accused, and who, before enter- 
ing accused's apartment, heard close of squeaky 
door, were entitled to make an arrest and effect 
a limited search for weapons incident thereto 
and for their own safety, and .38 revolver found 
in stove which was readily accessible to the 
three people in the room was admissible against 
the accused, subsequently identified by the vic- 
tim, even though the accused was a functional 
cripple and was not arrested until the pistol had 
been seized. D.C.C.E. §§ 22-504, 22-32 14(b); 
U.S.C.A.Const. Amend. 4. U. S. v. Simpson, 
1975, 330 A.2d 756. Arrest <3=> 71.1(5), 71.1(8); 
Criminal Law <^> 394.4(10) 

Where police officers had received complaint 
that accused, who lived in the same apartment 
building as the complainant, had pointed a gun 
at him and threatened to kill him and where, 
upon knocking on accused's apartment door, 
accused answered the door, the entry of the 
police was permissible under the circumstances, 
even though not. consented to. D.C.C.E. 
§§ 22-504, 22-3214(b); U.S.C.A.Const. Amend. 
4. U. S. v. Simpson, 1975, 330 A.2d 756. Ar- 
rest <3=> 68(7) 

13. Search and seizure 

Entry of hotel room without warrant and sei- 
zure of sawed-off shotgun was valid, where 
shotgun had first been observed on table by 
member of hotel staff, entry by the police was 
peaceful and during the daytime, and occupant 
was a nonresident who had recently checked 
into a transient hotel, since the sawed-off shot- 
gun posed ominous threat to the community. 
U.S.C.A.Const. Amend. 4; D.C.C.E. § 22-3214; 
26 U.S.C.A. (I.R.C.1954) § 5861(d). U. S. v. 
McKinney, C.A.D.C.1973, 477 F.2d 1184, 155 
U.S.App.D.C. 299. Searches And Seizures <^> 
70 

Where officer was authorized to make arrest 
of automobile occupants for illegal possession of 
blackjack which lay on floor of automobile, his 
ensuing search of automobile at same place was 
authorized as incidental to arrest. D.C.Code 
1961, §§ 22-32 14(a), 23-306(a, b). Jefferson v. 
U. S., C.A.D.C.1965, 349 F.2d 714, 121 U.S.App. 
D..C. 279. Arrest ®=> 71.1(10) 

Availability of various legal actions by claim- 
ant to seized property, through which personal 
representative of deceased sister's estate could 
have contested retention of alleged firearms 
found by police in sister's apartment, did not 
eliminate government's obligation to inform 
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personal representative that property clerk in- 
tended, for specific reason, to retain property 
taken unless she invoked certain procedures to 
recover it. D.C.Code 1981, §§ 4-157, 16-3701, 
22-3214 to 22-3217. Ford v. Turner, 1987,531 
A. 2d 233. Searches And Seizures ®=> 84 

Federal government agents who were on 
premises pursuant to lawfully issued search 
warrant for seizure of pornographic material 
were authorized to seize weapons which were 
inadvertently discovered in their plain view af- 
ter determining that possession of one such 
weapon, a modified carbine, was a violation of 
state law and that other weapons were unregis- 
tered in violation of police regulations. 
D.C.C.E. § 22-32 14(a). Epstein v. U. S., 1976, 
359 A.2d 274. Obscenity ®=> 7.6 

Trial court erred in granting pretrial motion 
of defendant to suppress evidence seized with- 
out warrant on ground that information was 
defective, since motion could be made only by 
defendant aggrieved by unlawful search or sei- 
zure and for defendant to prevail it was neces- 
sary for him to demonstrate that property was 
illegally seized without warrant. D.C.C.E. 
§ 22-3214; D.C.C.E. General Sessions Court 
Rules, Criminal Division rule 41(e). U.S. v. 
Hobby, 1971, 275 A.2d 235. Criminal Law <3=> 
394.6(2) 

Denial of hearing de novo upon issue of 
whether girl in whose apartment defendant 
charged with possession of submachine gun was 
staying gave her valid consent to search of bed 
wherein defendant had secreted gun was not 
error where conflict in testimony between po- 
lice officers at pretrial hearing on issue was not 
substantially inconsistent and defendant at no 
time proffered substance of any new evidence 
that would be offered by additional officers he 
had subpoenaed. D.C.C.E. § 22-32 14(a). Du- 
pont v. U. S. (App. 1969) 259 A.2d 355. Crimi- 
nal Law <£=> 394.6(5) 

Where defendant, who was lawfully arrested 
for operating automobile without valid permit, 
who was taken to police station in his own 
automobile, and who was charged with driving 
without valid permit, possession of prohibited 
weapon and possession of numbers slips, did 
not protest or withhold his consent to use by 
police of his automobile to drive him to police 
station and was not coerced in any way, there 
was no seizure of defendant's automobile by 
police prior to arrival at police station. 
D.C.C.E. §§ 22-1502, 22-3214. Burrell v. U. S. 
(App. 1969) 252 A.2d 897. Searches And Sei- 
zures o=> 1 5 

United States district court ruling, in prosecu- 
tion for narcotics violation, suppressing certain 
evidence as products of illegal search and sei- 
zure was not binding on District of Columbia 
Court of General Sessions, in which defendant 
was charged with possession of prohibited 
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weapon and possession of numbers slips, and 
which had held previously to United States Dis- 
trict Court ruling that certain evidence, which 
was seized under same circumstances as evi- 
dence in federal prosecution, was admissible. 
D.C.C.E. §§ 11-521, 11-963, 22-1502, 22-3204, 
22-3214; 26 U.S.C.A. (I.R.C.1954) § 4704(a); 
Narcotic Drugs Import and Export Act, § 2(c, f), 
21 U.S.C.A. § 174. Burrell v. U. S. (App. 1969) 
252 A.2d 897. Judgment &=> 751 

Officer who was investigating speeding viola- 
tion had probable cause to arrest operator of 
vehicle; he did not act unreasonably in opening 
door of vehicle once found and he was not 
required to disregard weapons which he saw 
when he opened vehicle's door, and motion to 
suppress evidence relating to blackjack and gun 
was properly denied. D.C.Code 1961, 
§§22-3204, 22-3214(a). Mosley v. U. S. (App. 
1965) 209 A.2d 796. Automobiles <^> 349.5(10); 
Criminal Law <3=> 394.6(1) 

14. Indictment or information 

Armed robbery can be committed without 
also violating statute prohibiting possession of 
certain weapons; thus, possession of prohibited 
weapon is not lesser included offense of crime 
of armed robbery. D.C.C.E. §§ 22-2901, 
22-3202, 22-3202(a), 22-32 14(b). Washington 
v. U. S., 1976, 366 A.2d 457. Indictment And 
Information <£=> 191(9) 

1 5 . Double jeopardy 

Defendant's conviction of assault and of pos- 
session of prohibited weapon, both offenses 
arising out of same incident, did not result in 
double jeopardy, since each offense demanded 
proof of essential element not needed in other. 
D.C.C.E. §§ 22-505, 22-32 14(b). Walden v. U. 
S., 1976, 351 A.2d 515. Double Jeopardy <^> 
141 

Where defendant was charged by information 
with violation of statute which makes it unlaw- 
ful for one to own or have in his possession a 
pistol if previously convicted of possession of a 
prohibited weapon, and before any witness took 
stand prosecuting attorney announced that Gov- 
ernment could not go forward with charge and 
would nolle prosse it and bring new charge of 
carrying a pistol without a license, plea of dou- 
ble jeopardy was not a valid plea in new prose- 
cution because the two informations charged 
separate and distinct offenses. D.C.C.E. 
§§ 22-3203, 22-3204, 22-3214. Newman v. U. 
S. (App. 1968) 239 A.2d 152. Double Jeopardy 
<S=> 140 

16. Merger of offenses 

Defendant's convictions for possession of un- 
registered firearm and possession of prohibited 
weapon did not merge, where firearm in defen- 
dant's possession was machine gun, and ma- 
chine gun could not be registered. D.C.Code 
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1981, § 6-2312. Turner v. U.S., 1996, 684 A.2d 
313. Criminal Law ©^ 30 

Possession of firearm during crime of vio- 
lence (PFCV) count did not merge with posses- 
sion of prohibited weapon (PPW) count from 
same criminal incident, since PFCV required 
proof that defendant possessed firearm while 
committing crime of violence, which PPW did 
not, and PPW required proof of possession of 
specifically prohibited weapon which PFCV did 
not. D.C.Code 1981, §§ 22-3204(b), 

22-3214(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law <^> 30 

Armed robbery count did not merge with car- 
rying pistol without license (CPWL) count from 
same criminal incident, as each statute required 
proof of element that other did not and each 
provision served distinct societal interest. 
D.C.Code 1981, §§ 22-2901, 22-3202, 
22-32 14(a). Hanna v. U.S., 1995, 666 A.2d 
845. Criminal Law G^ 30 

Carrying pistol without license (CPWL) count 
did not merge with possession of prohibited 
weapon (PPW) count from same criminal inci- 
dent, since CPWL required proof that defendant 
did not have license, which PPW did not, and 
PPW required proof of possession of specifically 
prohibited weapon, which CPWL did not. 
D.C.Code 1981, §§ 22-3204(a), 22-3214(a). 
Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law ©^ 30 

First-degree burglary while armed count did 
not merge with single possession of prohibited 
weapon (PPW) count, from same criminal inci- 
dent, since first-degree burglary required entry 
which PPW did not, and PPW required posses- 
sion of specific prohibited weapon which first- 
degree burglary did not, D.C.Code 1981, 
§§ 22-1801 (a), 22-3202, 22-3214(a). Hanna v. 
U.S., 1995, 666 A.2d 845. Criminal Law <^> 30 

Armed robbery count did not merge with pos- 
session of prohibited weapon (PPW) count, 
since robbery required proof of taking which 
PPW did not, and PPW required possession of 
specifically prohibited weapon which armed 
robbery did not. D.C.Code 1981, §§ 22-2901, 
22-3202, 22-32 14(a). Hanna v. U.S., 1995, 666 
A.2d 845. Criminal Law <3=> 30' 

Assault with dangerous weapon (ADW) counts 
did not merge with possession of prohibited 
weapon (PPW) count from same criminal inci- 
dent. D.C.Code 1981, §§ 22-502, 22-32 14(a). 
Hanna v. U.S., 1995, 666 A.2d 845. Criminal 
Law <©=> 30 

Offenses of assault with dangerous weapon 
and possession of firearm during commission of 
crime of violence did not merge because each 
required proof of element that the other did not, 
and each addressed distinct societal interest. 
D.C.Code 1981, §§ 22-502, 22-3204(b). Free- 
man v. U.S., 1991, 600 A.2d 1070. Criminal 
Law©=»30 
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Although defendant's robbery and assault 
with a dangerous weapon convictions had to be 
vacated, defendant's conviction of possession of 
prohibited weapon, which required proof of 
specific intent to use weapon unlawfully against 
another, an element not present in armed rob- 
bery, robbery, or assault with a dangerous 
weapon, did not merge into his armed robbery 
conviction. D.C.C.E. §§ 22-502, 22-2901, 
22-3202, 22-32 14(b). Woody v. U. S., 1977, 
369 A.2d 592. Criminal Law ®=> 30 

17. Psychological evaluations 

Where witness in prosecution for murder and 
possession of prohibited weapon was long time 
drug addict who had used drugs on day of trial 
and who had been hospitalized for drug addic- 
tion, trial court abused its discretion by refusing 
defendant's request that trial judge subpoena 
and examine locally available hospital records 
pertaining to witness' competency. D.C.C.E. 
§§ 22-2403, 22-32 J 4(b); 28 U.S.C.A. § 292(c). 
U. S. v. Crosby, C.A.D.C.1972, 462 F.2d 1201, 
149 U.S.App.D.C. 306. Witnesses <B=> 79(1) 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
trial court did not abuse discretion in refusing 
to order a psychiatric examination of prosecu- 
tion witness prior to ruling that she was compe- 
tent to testify. D.C.C.E. §§ 22-3204, 
22-3214(b). Rogers v. U. S., 1980, 419 A.2d 
977. Witnesses <^ 77 

18. Speedy trial 

While 49-week delay in bringing defendant to 
trial on charges of possession of prohibited 
weapon and carrying a deadly weapon seemed 
excessive in view of nature of the offenses, delay 
was but one factor by which speedy trial claim 
was to be weighed. D.C.C.E. §§ 22-3204, 
22-3214, 22-32 14(a). U. S. v. Perkins, 1977, 
374 A.2d 882. Criminal Law <^ 577.15(1) 

Forty-nine-week interim between arrest and 
trial did not deny defendant a speedy trial since 
although demand for trial was timely made and 
defendant was ready for trial on all trial dates 
except during brief change of counsel, there was 
a clear lack of prejudice in that, among other 
things, defendant was not incarcerated and 
there were no identification or alibi issues that 
could have been eroded by the delay, at least 
two months' delay was of defendant's own mak- 
ing and 20 days before dismissal of the informa- 
tion for want of a speedy trial the same trial 
judge had found no speedy trial violation. 
D.C.C.E. §§ 22-3204, 22-3214, 22-3214(a). U. 
S. v. Perkins, 1977, 374 A.2d 882. Criminal 
Law ©=> 577.15(3) 

19. Conduct of trial 

Atmosphere created in proceeding, in which 
accused was convicted of armed robbery and 
possession of a prohibited weapon and in which 
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remarks, better left unsaid, were made, was not 
such as to deny accused a fair trial or prejudice 
the defense so as to require a new trial. 
D.C.C.E. §§ 22-2901, 22-3202, 22-32 14(b). 
Dyas v. U. S., 1977, 376 A.2d 827, certiorari 
denied 98 S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 
464. Criminal Law @=* 633(1) 

Where judge hearing case without jury had 
opportunity visually to inspect knife, which was 
included in record, and it appeared that blade 
exceeded requisite length by fraction of inch, 
denying defense the opportunity to demonstrate 
in court by measuring instrument that blade 
was not beyond requisite length was not error 
even if cutting edge of blade measured less than 
requisite length. D.C.C.E. §§ 22-504, 
22-3214(b). Mclntyre v. U. S., 1971, 283 A.2d 
814. Criminal Law <>=> 255 

20. Identification of accused 

Even if accused, who elected not to testify, at 
trial on charge of armed robbery, assault with a 
dangerous weapon, assault on police officer and 
possession of prohibited weapon, had "testimo- 
nial privilege" at trial to don jacket he was 
alleged to have worn at time of the offenses, 
denial of request that he be permitted to put on 
such jacket "to make double sure" that jacket 
had never been seen by his wife, who had 
testified that she had never seen the jacket, was 
not error. D.C.C.E. §§ 22-502, 22-505(a), 
22-2901, 22-3202, 22-32 14(a). White v. U. S., 
1976, 358 A.2d 645. Criminal Law <S> 652 

21. Examination of witnesses 

Decision, rendered after hearing on admissi- 
bility that 1959 conviction of one defendant for 
housebreaking and larceny and 1962 conviction 
of another defendant for attempted housebreak- 
ing could be brought out on cross-examination 
in robbery prosecution unless either defendant 
could satisfy court that since conviction he had 
led legally blameless life was not abuse of dis- 
cretion. D.C.C.E. §§14-305, 22-502, 22-2901, 
22-32 14(a); U.S.C.A.Const. Amends. 5, 6, 14. 
U. S. v. Bailey, C.A.D.C. 1970, 426 F.2d 1236, 
138 U.S.App.D.C. 242. Witnesses ©=>■ 337(28) 

A jury verdict of guilty on charge of posses- 
sion of a prohibited weapon was not a "convic- 
tion" that could be used to impeach defendant, 
even though all posttrial motions had been de- 
nied and only formality of sentencing remained 
to be done. D.C.Code 1981, §§ 14-305, 
22-3214(b). Franklin v. U.S., 1989, 555 A.2d 
1010. Witnesses @=> 345(7) 

In prosecution for carrying a dangerous 
weapon and possession of prohibited weapon, 
trial court correctly disallowed cross-examina- 
tion of prosecution witness regarding her hospi- 
talization several years earlier, in that such is- 
sue was not relevant to her testimony. D.C.C.E. 
§§ 22-3204, 22-32 14(b). Rogers v. U. S. f 1980, 
419 A.2d 977. Witnesses ©=> 327 
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In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
there was no error in trial court's refusal to 
permit additional inquiry into complainant's 
drug habits in the months before and after the 
incident in question. D.C.C.E. §§ 22-3204, 
22-32 14(b). Rogers v. U. S., 1980, 419 A.2d 
977. Witnesses ©=> 344(2) 

Where defendant, charged with possession of 
prohibited weapon and with assault with a dan- 
gerous weapon, called as a character witness 
his employer who testified that defendant had a 
good reputation in the community of keeping 
the peace and good order, cross-examination of 
employer as to whether he had heard that de- 
fendant had been convicted of the crime of false 
pretenses was proper. D.C.C.E. §§ 22-502, 
22-32 14(b). Darden v. U. S., 1975, 342 A.2d 
24. Witnesses <©=> 274(2) 

22. Admissibility of evidence 

Officer's testimony that he was present when 
sawed-off shotgun taken from juvenile was test- 
fired and found to be operable and when gun's 
barrel was measured and found to be less than 
20 inches was not "hearsay," and thus, testimo- 
ny could be used in determining that juvenile 
was guilty of possessing prohibited weapon. 
D.C.Code 1981, § 22-3214(a). In re D.S., 2000, 
747 A.2d 1182. Infants^ 173.1 

Even assuming that there was break in chain 
of custody with respect to sawed-off shotgun 
admitted into evidence in connection with 
charge that juvenile possessed prohibited weap- 
on, evidence of break in chain of custody only 
affected weight to be given to evidence. 
D.C.Code 1981, § 22-32 14(a). In re D.S., 2000, 
747 A.2d 1182. Infants @=> 173.1, 176 

Fact that defendant was wearing bullet-proof 
vest when arrested, combined with testimony 
that officers saw defendant with a gun, defen- 
dant's flight through alley, and location of gun 
in defendant's path of flight, was relevant to 
whether defendant also possessed machine gun. 
D.C.Code 1981, §§6-23 11 (a), 22-3204(a), 
22-3214(a). Jones v. U.S., 1999, 739 A.2d 348. 
Weapons <£=> 17(3) 

Probative value of evidence of bullet-proof 
vest that defendant was wearing when arrested 
following chase through alley outweighed any 
danger that it would improperly sway jury's 
deliberations, and thus, evidence of vest was 
admissible in prosecution for various weapons- 
related offenses including possession of prohib- 
ited weapon. D.C.Code 1981, §§ 6-231 1(a), 
6-2361, 22-3204(a), 22-32 14(a). Jones v. U.S., 
1999, 739 A.2d 348. Weapons &* 17(3) 

Government could not overcome objection 
that introduction of description and photograph 
of sawed-off shotgun in murder trial was evi- 
dence of other crimes, on grounds that gun 
possession was legal in some circumstances; 
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possession of sawed-off shotgun was crime un- 
der any circumstances. D.C.Code 1981, 
§ 22-32 14(a). All v. U.S., 1990, 581 A.2d 368, 
certiorari denied 112 S.Ct. 259, 502 U.S. 893, 
116 L.Ed. 2d 213, denial of habeas corpus af- 
firmed in part, remanded in part 612 A. 2d 228. 
Criminal Law <2=> 374 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully against 
another, whether defendant offered evidence of 
threats for its effect on her own state of mind or 
for inference that victim acted in accordance 
with expressed hostile intentions toward defen- 
dant, that evidence was relevant to defense of 
self-defense and not excludable on hearsay 
grounds. D.C.Code 1973, § 22-32 14(b). 
McBride v. U. S., 1982, 441 A.2d 644. Criminal 
Law <^=> 419(2.20) 

Record was insufficient to establish whether 
trial court's error in excluding evidence of 
threats against defendant in prosecution for 
possession of prohibited weapon with intent to 
use it unlawfully against another was harmless 
or prejudicial. D.C.Code 1972, § 22-32 14(b); 
Criminal Rule 51. McBride v. U. S. p 1982, 441 
A.2d 644. Criminal Law <3=» 1120(1) 

For purposes of prosecution for possession 
of prohibited weapon with intent to use it un- 
lawfully against another, evidence tending to 
prove that defendant had weapon for permissi- 
ble purpose would tend to negate government's 
evidence of unlawful intent, and threats com- 
municated to defendant could be relevant by il- 
luminating defendant's state of mind during 
period weapon was carried. D.C.Code 1973, 
§ 22-32 14(b). McBride v. U. S. f 1982, 441 
A.2d 644. Weapons <&* 17(3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully against 
another wherein defendant claimed that she 
had seized weapon ibr use in defending herself, 
as to period of fight when defendant used or 
attempted to use weapon against victim and 
made claim of self-defense, both communicated 
and uncommunicated threats to defendant be- 
came relevant to negate prosecution's effort to 
prove unlawful intent. D.C.Code 1973, 
§ 22-32 14(b). McBride v. U. S., 1982, 441 
A.2d 644. Weapons^ 17(3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully against 
another, defendant may offer evidence of com- 
municated threats in order to show her state of 
mind during different, relevant time periods to 
establish that defendant lacked intent at time of 
possession to use weapon unlawfully. 
D.C.Code 1973, § 22-32 14(b). McBride v. U. 
S., 1982, 441 A.2d 644. Weapons <8=> 17(3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully 
against another wherein defendant raised de- 
fense of self-defense, trial court erred in ex- 
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eluding evidence of uncommunicated threats 
against defendant by complaining witness, 
since that evidence was relevant to issue of 
whether complaining witness was the aggres- 
sor. D.C.Code 1973, § 22-32 14(b). McBride 
v, U. S„ 1982, 441 A.2d 644. Weapons <^> 
17(3) 

In prosecution for possession of prohibited 
weapon with intent to use it unlawfully against 
another, trial court erred in excluding testimony 
about communicated and uncommunicated 
threats against defendant by third persons 
where that evidence was relevant to question of 
whether victim, rather than defendant, more 
than likely started fight in question. D.C.Code 
1973, § 22-32 14(b). McBride v. U. S., 1982, 
441 A.2d 644. Weapons <^> 17(3) 

Trial court, in prosecution for possession of 
sawed-off shotgun, did not err or abuse discre- 
tion in determining that proffered testimony of 
defendant regarding circumstances of his pos- 
session of shotgun would be irrelevant and in- 
admissible to prove innocent possession of pro- 
hibited weapon, in that evidence did not show 
that defendant had found prohibited weapon 
recently, and testimony did not establish that 
defendant intended to deliver gun to law en- 
forcement officials at time he was apprehended. 
D.C.C.E. §§ 22-3204, 22-32 14(a). Worthv v. U. 
S., 1980, 420 A.2d 1216. Weapons ^=> 17(3) 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
trial court did not err in excluding defendant's 
medical records, which he sought to introduce 
in support of his claim of self-defense, in that 
defendant had testified, without contradiction, 
that he suffered from a bad back and had re- 
ceived instructions from a doctor to avoid 
straining it, and any additional evidence would 
have been merely cumulative. D.C.C.E. 
§§ 22-3204, 22-32 14(b). Rogers v. U. S., 1980, 
419 A.2d 977. Criminal Law @=» 675 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, exclusion of psychology profes- 
sor's proffered testimony including testimony 
that "eye-witness [sic] identification is * * * 
not as simple as it is assumed to be * * * ," 
that scientific literature supported conclusion 
that one under stress does not make as good an 
observation as. one not under stress, that once a 
person publicly announced an opinion, he 
would be motivated to maintain it and that 
suggestions from a person in authority could 
have a considerable effect on identification pro- 
cess was not an abuse of discretion. D.C.C.E. 
§§ 22-2901, 22-3202, 22-3214(b). Dyas v. U. 
S., 1977, 376 A.2d 827, certiorari denied 98 
S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 464. Crim- 
inal Law ©=» 474.3(2) 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
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ited weapon, detective's testimony that modus 
operandi was "where we keep pictures of men 
that have committed different types of crimes 
* * * like rape, robbery, so on" did not 
require new trial on ground that it was evidence 
of another crime committed by accused, in view 
of the relatively attenuated connection made by 
detective's testimony between accused's photo- 
graph and the modus operandi file and in view 
of instruction that the reference to modus oper- 
andi was not to be considered as an indication 
that accused had any record of previous crimes. 
D.C.C.E. §§ 22-2901, 22-3202, 22-32 14(b). 
Dyas v. U. S., 1977, 376 A.2d 827, certiorari 
denied 98 S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 
464. Criminal Law €=> 369.2(3.1), 369.2(6) 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, evidence sufficiently established 
that complainant had an independent source of 
identification based on his observation of ac- 
cused during the robbery and, thus, that an 
allegedly impermissibly suggestive photographic 
array did not taint his subsequent identification 
of accused. D.C.C.E. §§ 22-2901, 22-3202, 
22-32 14(b). Dyas v. U. S., 1977, 376 A.2d 827, 
certiorari denied 98 S.Ct. 529, 434 U.S. 973, 54 
L.Ed. 2d 464. Criminal Law ®=> 339.11(8), 
339.11(10) 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a prohib- 
ited weapon, finding that only one photographic 
arrav was shown to complainant was not clearly 
erroneous. D.C.C.E. §§ 22-2901, 22-3202, 
22-3214(b). Dyas v. U. S., 1977, 376 A.2d 827, 
certiorari denied 98 S.Ct. 529, 434 U.S. 973, 54 
L.Ed. 2d 464. Criminal Law €=* 339.11(8), 
339.11(10) 

Evidence, including testimony of police offi- 
cer, was sufficient to support trial judge's find- 
ing that defendant charged with assault and 
possession of prohibited weapon knowingly and 
intelligently waived his constitutional rights, de- 
spite fact that police officer failed to secure 
defendant's signature on standard police form 
which acknowledged that arrestee understood 
his rights and chose to waive them. D.C.C.E. 
§§ 22-505, 22-32 14(b). Walden v. U. S., 1976, 
351 A.2d 515. Criminal Law <^ 414 

23. Presumptions and burden of proof 

Juvenile was required to rebut presumption at 
close of Government's case in chief that weapon 
admitted into evidence in connection with 
charge of possession of prohibited sawed-off 
shotgun was not the weapon taken from him. 
D.C.Code 1981, § 22-32 14(a). In re D.S., 2000, 
747 A.2d 1 1 82. Infants &* 1 72 

To establish constructive possession of pro- 
hibited weapon, government must prove that 
defendant: (1) knew of location of weapon; (2) 
had ability to exercise dominion and control 
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over it; and (3) intended to exercise dominion 
and control over it. D.C.Code 1981, 
§ 22-32 14(a). McDaniels v. U.S., 1998, 718 
A.2d 530. Weapons <S=> 17(2) 

To support conviction for carrying dangerous 
weapon, Government must show that defendant 
carried in open or concealed manner a danger- 
ous weapon, intended to do acts constituting 
carrying the weapon, and intended to use object 
as dangerous weapon. D.C.Code 1981, 
§ 22-3204. Strong v. U.S., 1990, 581 A.2d 383. 
Weapons <&=> 6 

Government did not have to make out all the 
elements of an assault in order to make out a 
prima facie case that defendant possessed knife 
unlawfully. D.C.Code 1981, § 22-32 14(b). 
Reid v. U.S., 1990, 581 A.2d 359. Weapons <3=> 
4 

To prove that item is "shotgun" for purposes 
of statute prohibiting possession of shotgun with 
barrel less than 20 inches long, [D.C.Code 1981, 
§ 22-3214], Government must prove that it is 
"operable." D.C.Code 1981, § 22-32 14(a). 
Washington v. U.S., 1985, 498 A.2d 247. Weap- 
ons <&=> 4 

On charge of carrying concealed weapon, 
burden is on government to prove that defen- 
dant was carrying weapon and that he did not 
have license to do so. D.C.Code 1973, 
§ 22-32 14(b). Hilton v. U. S., 1981, 435 A.2d 
383. Weapons ®=> 17(2) 

To support a conviction for possession of a 
prohibited weapon, the government must prove 
possession and a specific intent to use the weap- 
on unlawfully against another; however, there 
is no requirement of evidence of an attempt to 
do harm. D.C.C.E. § 22-321 4(b). Jones v. U. 
S., 1979, 401 A.2d 473. Weapons &» 4 

If instrument found on defendant after arrest 
was not used in crime and is not per se danger- 
ous weapon, Government must show something 
in addition to fact that it was found on defen- 
dant to meet tests laid down for various danger- 
ous weapons statutes. D.C.C.E. §§ 22-502, 
22-3204, 22-3214. Cooper v. U. S., 1977, 368 
A. 2d 554. Weapons <^ 4 

In a prosecution for possession of certain 
prohibited articles, including dangerous weap- 
ons, once Government alleges possession of pro- 
hibited article, burden does not shift to accused 
to establish innocence of possession but burden 
rests on Government to prove beyond reason- 
able doubt all elements of offense. D.C.C.E. 
§ 22-32 14(b). U. S. v. Brooks, 1974, 330 A. 2d 
245. Weapons©^ 17(2) 

In a prosecution for possession of certain 
prohibited articles, including dangerous weap- 
ons, Government must establish not only that 
accused possessed a proscribed article but also 
that accused possessed it with intent to use it 
unlawfully against another. D.C.C.E. 
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§ 22-32 14(b). U. S. v. Brooks, 1974, 330 A.2d 
245. Weapons <3=> 4 

24. Instructions 

Error in failing to instruct that one of the 
elements of possession of a prohibited weapon 
is operability of the weapon was harmless and 
not plain error, where offense was closely relat- 
ed to offenses of assault with dangerous weapon 
and possession of firearm during crime of vio- 
lence, and evidence indicated that defendant 
wielded sawed-off shotgun in menacing manner 
and that when it was retrieved there was one 
live shotgun shell in chamber and four addition- 
al shells in the magazine, such that no rational 
jury could have foiled to find that the shotgun 
was operable if fully instructed on that element. 
D.C.Code 1981, § 22-3214(a). Peterson v. U.S., 
1995, 657 A.2d 756. Criminal Law <3=> 1038.2, 
1172.1(3) 

Trial court's instructions on specific intent 
and unlawfulness in prosecution for unlawful 
possession of a weapon were inadequate for 
they left the jury to speculate on what was to be 
considered unlawful use of a knife against an- 
other; further instruction on the intent-to- 
frighten variety of assault was required. 
D.C.Code 1981, § 22-3214(b). Reid v. U.S., 
1990, 581 A.2d 359. Weapons <£=> 17(6) 

Where appropriate, jury considering charge 
of unlawful possession of a weapon should be 
instructed that using a weapon in self-defense 
would not be unlawful. D.C.Code 1981, 
§ 22-3214(b). Reid v. U.S., 1990, 581 A.2d 
359. Weapons <3=> 17(6) 

Defendant who was charged with possession 
of a prohibited weapon was entitled to instruc- 
tion on self-defense, even though he defended 
on the basis that he and others were merely 
playing with knives at time that officer ap- 
proached the group, where officer testified con- 
cerning statements made by defendant which 
could be interpreted as indicating that defen- 
dant was preparing to defend himself if others 
attacked him. D.C.Code 1981, § 22-3214(b). 
Reid v. U.S., 1990, 581 A.2d 359. Weapons <S=> 
17(6) 

Defendant was not entitled to instruction on 
detense of property to charge of possession of 
prohibited weapon where evidence indicated 
that defendant had armed himself, not in order 
to repossess 50 cents which he claimed another 
person had taken from him during a card game 
but, rather, to vindicate a principle. D.C.Code 
1981, § 22-3214(b). Doby v. U.S., 1988, 550 
A.2d 919. Criminal Law ^=> 814(5) 

Failure to instruct jury that knife had to have 
blade longer than three inches to qualify as 
prohibited weapon constituted reversible error, 
as knife length was part of statutory definition 
of crime of possession of prohibited weapon 
with intent to use it unlawfully against another 
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person. D.C.Code 1981, § 22-32 14(b). Kind v. 
U.S., 1987, 529 A.2d 294. Criminal Law &* 
1038.2; Weapons <3=> 17(6) 

Promptly corrected misstatement by court to 
effect that no specific intent and only general 
intent need be found for conviction on count 
charging possession of a prohibited weapon was 
not so confusing as to prevent fair deliberation 
of defendant's innocence by jury which convict- 
ed him of the greater offense of assault with a 
dangerous weapon, the general intent crime, 
and reached no verdict, as it was instructed, on 
lesser included offense of possession of a pro- 
hibited weapon. D.C.C.E. §§ 22-502, 
22-3214(b). Darden v. U. S., 1975, 342 A.2d 

24. Criminal Law C=> 823(5) 

25. Questions of law and fact 

Question whether wooden table leg which 
was approximately two inches thick and two 
and one-half feet long and which was thrown at 
mailman was a "dangerous weapon" within 
meaning of statute prohibiting the possession of 
a dangerous weapon with intent to use unlaw- 
fully against another was for jury. D.C.C.E. 
§ 22-3214(b). U. S. v. Brooks, 1974, 330 A.2d 
245. Weapons ©==> 17(5) 

26. Weight and sufficiency of evidence 

Possession of loaded machine gun, relevantly 
large amount of cash all in small bills, crack 
cocaine, including separately wrapped rocks, 
while traveling in moving vehicle in area known 
for high drug traffic was sufficient evidence to 
support conviction for possession with intent to 
distribute. U.S. v. Gibbs, C.A.D.C.1990, 904 
F.2d 52, 284 U.S.App.D.C. 232. Drugs And 
Narcotics <3=> 123.2 

Evidence which was adequate to enable jury 
to find that the possession of weapons, which 
were in a car in which defendants were riding, 
could be knowledgeably attributable to defen- 
dants was sufficient to sustain their convictions 
for possession of unregistered firearms, posses- 
sion of prohibited weapons and carrying a dan- 
gerous weapon. U.S.C.A. Const. Amend. 4; 26 
U.S.C.A. (I.R.C.1954) § 5861(d); D.C.C.E. 
§§ 22-3204, 22-32 14(a). U. S. v. Matthews, 
C.A.D.C.1973, 480 F.2d 1191, 156 U.S.App.D.C. 
299. Internal Revenue <3=> 5295; Weapons <S=> 
17(4) 

Where characteristics of weapon in juvenile's 
possession which brought it within parameters 
of statute prohibiting possession of sawed-off 
shotguns were plain and obvious on its face, 
Government was not required to prove that 
juvenile knew that weapon was prohibited, for 
juvenile to be found guilty of offense; it was 
sufficient for Government to demonstrate that 
juvenile knowingly and intentionally possessed 
shotgun and that shotgun's barrel in fact was 
less than 20 inches in length. D.C.Code 1981, 
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§ 22-3214(a). In re D.S., 2000, 747 A.2d 1182. 
Infants <$=> 176 

Evidence supported finding that juvenile was 
guilty of possessing prohibited sawed-off shot- 
gun; juvenile admitted that he possessed gun, 
and there was evidence that barrel of gun was 
less than 20 inches and that gun was operable. 
D.C.Code 1981, § 22-3214(a). In re D.S./2000, 
747 A.2d 1182. Infants^ 176 

Evidence supported jury's conclusion that de- 
fendant had constructive possession of prohibit- 
ed weapon, considering that loaded AK-47 au- 
tomatic rifle was found on ground one foot from 
open rear door of automobile, that defendant 
owned, and was operating, such automobile 
while attempting to elude pursuing police offi- 
cers, that automobile was driven to unlighted 
area where defendant and other occupants 
abandoned vehicle and continued their flight, 
and that significant size of weapon precluded 
concealment in vehicle without defendant's ac- 
tive participation. D.C.Code 1981, 
§ 22-3214(a). McDaniels v. U.S., 1998, 718 
A.2d530. Weapons <3=» 17(4) 

Defendant's claim that he was on his way to 
police station to surrender machine gun when 
he was arrested was insufficient to establish 
innocent possession of machine gun in his pos- 
session, in view of evidence that defendant has 
been in possession of the weapon for over four 
hours when arrested and had attempted to flee 
when police stopped vehicle in which he was a 
passenger. D.C.Code 1981, §§ 6-2302(10), 
22-3201(c). Turner v. U.S., 1996, 684 A.2d 
313. Weapons^ 17(4) 

Evidence was insufficient to prove that juve- 
nile knew of location of gun in vehicle in which 
he was a passenger or that juvenile intended to 
exercise dominion and control over the gun 
and, thus, was insufficient to prove that he was 
in constructive possession of the weapon; there 
was no direct evidence that juvenile knew 
where the gun was located, fact that juvenile 
began to walk away from car did not manifest 
consciousness of guilt, there was no evidence 
that juvenile was in the car for substantial peri- 
od of time or that vehicle had functional interior 
light so that juvenile could have seen the gun, 
and intent to exercise control over the gun 
could not be inferred from fact that juvenile 
may have been able to feel the gun with his feet. 
D.C.Code 1981, §§ 6-231 1(a), 6-2361, 
22-32 14(a). In re M.I.W., 1995, 667 A.2d 573. 
Infants ©=» 176 

Convictions for multiple charges arising out 
of armed robbery of apartment building were 
supported by the identification of defendants by 
victims and police officers, and testimony that 
the defendants' weapons were operational. 
D.C.Code 1981, §§ 22-502, 22-1801(a), 
22-2101, 22-2901, 22-3202, 22-3204(a, b), 
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22-32 14(a). Hanna v. U.S., 1995, 666 A.2d 
845. Robbery <3=> 24.15(2) 

Operability of weapon, as an element of pos- 
session of a prohibited weapon, can be proved 
by circumstantial evidence. D.C.Code 1981, 
§22-32 14(a). Peterson v. U.S., 1995, 657 A.2d 
756. Weapons <3=> 17(4) 

In prosecution for possession of prohibited 
weapon and carrying a deadly or dangerous 
weapon, evidence that defendant was carrying a 
paring knife in the context of telling complain- 
ant to stop looking at him and get away from 
him, and that the knife was knowingly present- 
ed to complainant, was sufficient to show carry- 
ing of possession of knife with intent to use it 
unlawfully, and, thus, that knife thus constituted 
a dangerous weapon. D.C.Code 1981, 
§§22-3204, 22~3214(b). Mihas v. U.S., 1992, 
618 A.2d 197. Weapons ®=» 4, 7, 8 

Jury could find that defendant had intent to 
unlawfully use knife which he possessed, based 
on testimony by officer that, when he ap- 
proached group of people, defendant was hold- 
ing a knife and stated that he was going to show 
the other people not to cause him trouble and 
that he then started yelling towards the other 
people and became very disorderly. D.C.Code 
1981, § 22-3214(b). Reid v. U.S., 1990, 581 
A.2d 359. Weapons <$=> 17(4) 

Evidence, which established that end of ma- 
chine gun protruding from under driver's seat 
of automobile was unconcealed at juvenile's feet 
and so close that he would have virtually kicked 
it during the 15 to 20 minutes that he was alone 
in backseat of automobile, was sufficient to sup- 
port finding of constructive possession and 
therefore evidence supported adjudication of 
delinquency based upon unlawful possession of 
a machine gun and ammunition. D.C.Code 
1981, §§ 6-2361, 22-3214(a). In re F.T.J., 
1990, 578 A.2d 1161. Infants <£=> 176 

Evidence in prosecution for possession of pro- 
hibited weapon was sufficient to permit jury to 
find that sawed-off shotgun allegedly possessed 
by defendant was "operable." D.C.Code 1981, 
§§ 22-3201, 22-32 14(a), 22-32 15a. Washing- 
ton v. U.S., 1985, 498 A.2d 247. Weapons <®=» 
17(4) 

Circumstantial evidence may support finding 
of "operability" of shotgun for purposes of stat- 
ute prohibiting possession of shotgun with bar- 
rel less than 20 inches long. D.C.Code 1981, 
§§ 22-3201, 22-3214(a). Washington v. U.S., 
1985, 498 A.2d 247. Weapons <$=> 17(4) 

In prosecution for carrying a deadly or dan- 
gerous weapon capable of being concealed on 
or about the person, evidence that defendant 
both intended to and did carry and twirl around 
his body a nunchaku in the midst of a crowd of 
onlookers and had no explanation as to any 
reasons he had for carrying the nunchaku at 
time and in the area of his arrest was sufficient 
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to support finding that defendant was carrying a 
deadly or dangerous weapon in violation of 
dangerous weapons statute. D.C. Code 1981, 
§ 22-3204. In re S.P., 1983, 465 A.2d 823. 
Weapons^ 17(4) 

Evidence was sufficient to sustain conviction 
for possession of prohibited weapon. D.C.C.E. 
§ 22-3214. Burrell v. U. S. (App. 1969) 252 
A.2d 897. Weapons <Z=> 17(4) 

Evidence was sufficient to sustain conviction 
for assault and possession of dangerous weapon 
with intent to use the same unlawfully. 
D.C.C.E. § 22-32 14(b). Willis v. U. S. (App. 
1969) 250 A. 2d 569. Assault And Battery <£=> 
91; Weapons C= 17(4) 

Evidence was sufficient to sustain defendant's 
conviction of possession of sawed-off shotgun. 
D.C.Code 1961, § 22-3214(a). Wright v. U. S. 
(App. 1966) 224 A.2d 475. Weapons <3=> 17(4) 

27. Verdict 

Acquittal by defendant of assault with a dan- 
gerous weapon did not require his acquittal on 
companion charge of carrying a pistol which he 
used to defend himself on ground that such 
acquittal demonstrated conclusively that defen- 
dant was carrying pistol for a lawful purpose 
notwithstanding defendant was exposed to a 
serious current threat by victim, that he did not 
have time to get a license and that he made a 
serious attempt Lo secure police protection, in 
light of the history of antiweapons legislation 
evidencing the clearest intent to drastically 
tighten ban on carrying dangerous weapons. 
D.C.Code 1951, §§ 22-502, 22-3204, 22-3214. 
Cooke v. U.S., C.A.D.C.1960, 275 F.2d 887, 107 
U.S.App.D.C. 223. Criminal Law <3=> 878(3) 

Where there was evidence that defendant not 
only struck officer with nightstick but also hit 
him and engaged in general scuffling, finding 
that defendant was not guilty of charge involv- 
ing possession of nightstick did not preclude 
conviction on charge of simple assault. 
D.C.C.E. §§ 22-504, 22-32 14(b). Matthews v. 
U. S. (App. 1970) 267 A.2d 826, certiorari de- 
nied 92 S.Ct. 221, 404 U.S. 884, 30 L.Ed.2d 
166. Criminal Law <3=> 878(4) 

28. Adequacy of representation 

Accused, who was convicted of armed rob- 
bery, assault with a dangerous weapon, assault 
on police officer and possession of prohibited 
weapon and who asserted that there had been 
inadequate preparation by his trial counsel, was 
not denied his right to effective assistance of 
counsel, absent any indication of any substantial 
defense which accused might have advanced 
and which was excluded as result of such al- 
leged lack of preparation. D.C.C.E. §§ 22-502, 
22-505(a), 22-2901, 22-3202, 22-32 14(a); 
U.S.C.A.Const. Amend. 6. White v. U. S., 1976, 
358 A.2d 645. Criminal Law <&* 641.13(2.1) 
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Failure to preserve, for appeal, the issue 
whether trial court erred in allowing in-court 
identifications of accused, who were convicted 
of armed robbery, assault with a dangerous 
weapon, assault on police officer and possession 
of prohibited weapon, did not deny effective 
assistance of counsel where sole ground ad- 
vanced for suppression of in-court identifica- 
tions was the failure of government to conduct 
pretrial lineups and there was no indication that 
on-scene confrontations between accused and 
government witnesses were tainted by any im- 
permissible police procedure. D.C.C.E. 
§§ 22-502, 22-505(a), 22-2901, 22-3202, 
22-3214(a); U.S.C.A.Const. Amends. 5, 6; 
D.C.C.E. SCR, Criminal Rule 12(b)(3). White v. 
U. S., 1976, 358 A.2d 645. Criminal Law <3=> 
641.13(7) 

29. Harmless or reversible error 

Assuming, arguendo, that trial court erred in 
admitting evidence of bullet-proof vest that de- 
fendant was wearing when arrested, error was 
harmless, given strength of Government's case, 
in prosecution for various weapons-related of- 
fenses including possession of prohibited weap- 
on; two police officers testified to seeing defen- 
dant in possession of a machine-gun type 
weapon, defendant fled from approaching po- 
lice cruiser, police found weapon that looked 
like machine gun in path of defendant's flight 
soon after his arrest, and lack of moisture on 
top-side of weapon indicated it had been re- 
cently discarded. D.C.Code 1981, 
§§ 6-231 1(a), 6-2361, 22-3204(a), 22-32 14(a). 
Jones v. U.S., 1999, 739 A.2d 348. Criminal 
Law<S=> 1169.1(2.1) 

Prosecutor's "knights of the round table" 
analogy in closing argument, when viewed in 
context, was tied sufficiently to discussion of 
evidence and did not rise to level of transgres- 
sion warranting reversal of convictions for vari- 
ous weapons-related offenses including posses- 
sion of prohibited weapon. D.C.Code 1981, 
§§ 6-231 1(a), 6-2361, 22-3204(a), 22-3214(a). 
Jones v. U.S., 1999, 739 A.2d 348. Criminal 
Law <3=> 1171.1(3) 

Trial judge's error in allowing impeachment 
of defendant by a guilty verdict on previous 
charge of possession of a prohibited weapon 
required reversal; Government's evidence on 
present charges, including charge of possession 
of a prohibited weapon, was not overwhelming, 
defendant's credibility was central to case, and 
mitigation measures were insufficient to over- 
come prejudice. D.C.Code 1981, § 22-32 14(b). 
Franklin v. U.S., 1989, 555 A.2d 1010. Crimi- 
nal Law<3=> 1170.5(1) 

Although prosecutor should have dismissed 
charge for alteration of identifying marks on a 
pistol before trial, defendant who was also 
charged with carrying a pistol without a license, 
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unlawful possession of ammunition, and posses- 
sion of a prohibited weapon, was not prejudiced 
by presence of alteration count in his indict- 
ment, where evidence on that count was mini- 
mal and jury's verdict on the three remaining 
counts was supported by separate and distinct 
evidence. D.C.Code 1981, §§ 6-2361, 22-3204, 
22-3212, 22-3214(a). Tillman v. U.S., 1985, 
487 A.2d 1152. Criminal Law €=» 1 167(2) 

In proceeding in which accused was convict- 
ed of armed robbery and possession of a pro- 
hibited weapon, trial judge's alleged facial ex- 
pressions and other outward manifestations of 
disbelief of a defense witness was not shown to 
have prejudiced accused, in view of assertion 
that judge turned away so as to avoid revealing 
his facial reaction to witness' testimony. 
D.C.C.E. §§ 22-2901, 22-3202, 22-3214(b). 
Dyas v. U. S., 1977, 376 A.2d 827, certiorari 
denied 98 S.Ct. 529, 434 U.S. 973, 54 L.Ed.2d 
464. Criminal Law ®=» 1166.22(1) 

Where defendant left hotel shortly after rob- 
bery in hotel had been committed, matched 
description given police officer of one of the 
robbers with respect to clothing, age, and gen- 
eral appearance, broke into run after officer 
started to follow him, and tried to break away 
after officer overtook him and said he would 
like to talk to him, action of arresting officer in 
subduing defendant and discovering switch- 
blade knife in his back pocket was accom- 
plished with probable cause and was not unrea- 
sonable under circumstances, and admission of 
knife in prosecution for possession of dangerous 
weapons presented no plain error or defect af- 
fecting substantial rights. D.C.C.E. § 22-3214; 
D.C.C.E. General Sessions Court Rules, Crimi- 
nal Division rule 41(e); Fed. Rules Crim.Proc. 
rule 41(e), 18 U.S.C.A. Herring v. U. S., 1971, 
273 A.2d 835. Criminal Law <3=> 1036.1(3.1); 
Searches And Seizures <§=> 40.1 

30. Review and disposition 

In prosecution for assault with intent to kill 
and possession of a rifle with intent to use it 
unlawfully against another, where the court 
found the defendant not guilty by reason of 
insanity and it did not appear that defendant 
actually understood and acquiesced that the 
question of his guilt was being tried in that it 
did not appear that he understood and ac- 
quiesced in what was being accomplished with- 
out witnesses or evidence and he protested 
promptly a few days after the verdict, the defen- 
dant was entitled to a new trial. D.C.Code 
1951, §§ 22-501, 22-3214(b), 24-301. Rucker 
v, U. S., C.A.D.C.1960, 280 F.2d 623, 108 
U.S.App.D.C. 75. Criminal Law €=> 913(1) 

Where juvenile failed to object to sufficiency 
of chain of custody for weapon admitted into 
evidence in connection with charge of posses- 
sion of prohibited sawed-off shotgun, Court of 
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Appeals was required to review claim under a 
plain error standard. D.C.Code 1981, 
§ 22-3214(a). In re D.S., 2000, 747 A.2d 1 182. 
Infants €=> 243 

In prosecution wherein trial judge, sitting 
without jury, found that defendant was guilty of 
simple assault but not guilty of possession of 
prohibited weapon and wherein trial judge ex- 
plained that he found victim's testimony con- 
cerning assault incredible, it was probable that 
lenity, rather than confusion, led to defendant's 
acquittal on the one charge, and his conviction 
lor assault would not be reversed. D.C.Code 
1981, §§22-504, 22-1211, 22-3214(b). 
Haynesworth v. U.S.. 1984, 473 A.2d 366. 
Criminal Law <S^ 257 

In prosecution for carrying a dangerous 
weapon and possession of a prohibited weapon, 
record was insufficient to determine whether 
any impeachable convictions of government wit- 
nesses existed, or whether they fell within ambit 
of Lewis, and thus on remand for resentencing, 
trial court had to conduct the appropriate Lewis 
inquiry. D.C.C.E. §§ 22-3204, 22-32 14(b). 
Rogers v. U. S., 1980, 419 A.2d 977. Criminal 
Law <&=> 1181.5(8) 

In that motion was solely for return of weap- 
ons taken in search pursuant to warrant and in 
that a nolle prosequi was entered on charges 
arising from seizure of weapons, denial of mo- 
tion ior return of seized weapons would be 
treated as an appealable final order. D.C.C.E. 
§§ ll-721(a), 22-3214(a); D.C.C.E. SCR, Crimi- 
nal Rule 41(g). Epstein v. U. S., 1976, 359 A. 2d 
274. Criminal Law <&=> 1023(3) 

In prosecution, without jury, for carrying a 
pistol without a license and for possessing a 
sawed-off shotgun, where record of what oc- 
curred in open court was silent as to any waiver 
of defendant's right to a jury trial, case would 
be remanded for a determination, after hearing, 
of, whether defendant knowingly and voluntarily 
waived his right to jury trial in open court and 
requested a trial by the court, even though in- 
formations had been stamped with notation 
"Jury Trial Demand Withdrawn". D.C.C.E. 
§§ 16-705(a), 22-3204, 22-32 14(a). Jackson v. 
U. S. (App. 1970) 262 A.2d 106. Criminal Law 
e=> 1181.5(3.1) 

Where it was clear from repeated statements 
of trial judge in prosecution for having posses- 
sion of a dangerous weapon, that the trial judge 
was not ruling on the information as such but 
on the ultimate guilt of the defendant under 
agreed statement of facts, and trial judge made 
an entry granting motion of defendant to dis- 
miss and discharging defendant, such action 
was equivalent to the granting of a motion for 
judgment of acquittal, and therefore the United 
States had no right of appeal to Municipal 
Court of Appeals of the District of Columbia. 
D.C.Code 1940, §§ 22-3204, 22-3214, 23-105. 
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U.S. v. Martin (Cr.App. 1951) 
Criminal Law <$=> 1024(5) 



CRIMINAL OFFENSES AND PENALTIES 
SI A.2d 651. 



§ 22-4515. Penalties. 

Any violation of any provision of this chapter for which no penalty is 
specifically provided shall be punished by a fine of not more than $1,000 or 
imprisonment for not more than 1 year, or both. 

(July 8, 1932, 47 Stat. 654, ch. 465, § 15.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 22-3215. 
1973 Ed. , § 22-3215. 

Cross References 
Section References 

This section is referred to in §§ 22-4503, 22-4504, and 22-4514. 



Key Numbers 

Weapons e»l 7(8). 

Westlaw Key Number Search: 406k 17(8). 



Library References 

Encyclopedias 

C.J. S. Weapons § 15. 



Notes of Decisions 



Admissibility of evidence 6 

Forfeitures an claim of seized property 

Indictment and information 4 

Merger of offenses 3 

Recidivism 2 

Review 8 

Right to trial by jury 5 

Validity of sentence and punishment 1 



1 . Validity of sentence and punishment 

Sentence of 360 days for carrying pistol with- 
out license was not excessive but was legally 
permissible under the statute providing that ap- 
plicable penalty was fine of not more than 
$1,000 or imprisonment for not more than one 
year, or both. D.C.Code 1961, §§ 22-3204, 
22-3215. Gillard v. U. S. (App. 1964) 202 A.2d 
776. Weapons <£= 17(8) 

2. Recidivism 

A state legislature does not violate equal pro- 
tection provision of Fourteenth Amendment of 
United States Constitution, in enacting statutes 
which impose heavier penalty for second or 
subsequent offenses, since fact of prior convic- 
tion in such cases is considered as affording 
reasonable basis for classification. D.C.Code 
1951, §§ 22-3204, 22-3215. Kendrick v. U.S., 
C.A.D.C.1956, 238 F.2d 34, 99 U.S.App.D.C. 
173. Constitutional Law <&=> 250.3(1) 



Where defendant was charged with carrying 
unlicensed pistol after felony conviction, and, 
on defendant's motion, allegations in indictment 
concerning prior conviction of felony were 
stricken, and defendant's counsel, out of defen- 
dant's hearing, stipulated that defendant had 
previously been convicted of a felony and 
waived later proof thereof, but concession of 
counsel was made without defendant's knowl- 
edge or consent, there was no waiver by defen- 
dant of necessity of proof of felony conviction, 
and imposition of enhanced sentence, on 
ground of prior felony conviction, was error. 
D.C.Code 1951, §§-22-3204, 22-3215. Jackson 
v. U.S., C.A.D.C.1955, 221 F.2d 883, 95 
U.S.App.D.C. 328. Attorney And Client <&* 86 

If a person has not previously been convicted 
of a violation of § 22-3204 or of a felony, the 
violation is subject to the misdemeanor penal- 
ties of this section. On the other hand, if a 
person has a prior conviction for a violation of 
§ 22-3204 or has a felony conviction, the per- 
son is subject to the imposition of a felony 
sentence pursuant to § 22-3 2 04(a)(2). United 
States v. Bigelow, 123 WLR 401 (Super. Ct. 
1995). 

3. Merger of offenses 

Defendant, who allegedly carried concealed 
unlicensed pistol on his person and produced it 
and shot victim, was not put twice in jeopardy 
for same offense by prosecution upon two 
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counts, for assault with deadly weapon, and 
also for carrying concealed unlicensed weapon, 
since element of proof in second count, that gun 
was unlicensed, was not necessary in proof of 
assault charge. D.C.Code 1951, §§ 22-3204, 
22-3215. Kendrick v. U.S., C.A.D.C. 1956, 238 
F.2d 34, 99 U.S.App.D.C. 173. Double Jeopar- 
dy <3=> 141 

When two legislative provisions apply to and 
provide punishment for same criminal act, 
courts must discern from legislative intent 
whether the two statutory crimes are the same 
offense, or whether the separate statutes were 
intended to allow multiple punishments; in ab- 
sence of clear legislative intent to allow multiple 
punishments for the same act, courts must com- 
pare statutory elements to determine whether 
the two offenses merge. U.S.C.A. Const. Amend. 
5. Ray v. U.S., 1993, 620 A.2d 860. Double 
Jeopardy <3=> 5.1, 134 

4. Indictment and information 

In prosecution for carrying unlicensed pistol 
and for increased punishment by reason of re- 
cidivism, defense counsel's concession, in bail 
application, that defendant had been convicted 
of robbery in 1957 was insufficient proof, for 
purpose of sentencing under recidivist statute, 
that defendant had been convicted of robbery in 
1958 as charged by government. D.C.C.E. 
§§ 22-2901, 22-3204. U. S. v. demons, 
C.A.D.C. 1970, 440 F.2d 205, 142 U.S.App.D.C. 
177, certiorari denied 91 S.Ct. 959, 401 U.S. 
945, 28 L.Ed. 2d 227. Indictment And Informa- 
tion <S=> 1 7 1 

5. Right to trial by jury 

Where indictment charged defendant with 
carrying a pistol without a license after having 
been convicted of a felony, and, on motion of 
defendant's counsel, reference to felony convic- 
tion was stricken, defendant was not entitled to 
a jury trial with respect to question of felony 
conviction. D.C.Code 1951, §§22-3204, 
22-3215. Jackson v. U.S., C.A.D.C. 1955, 221 
F.2d 883, 95 U.S.App.D.C. 328. Jury <S=> 24 

Defendant was entitled to jury trial in trial for 
offense of carrying a pistol without a license, 
possession of unregistered firearm and posses- 
sion of ammunition without valid registration, 
where maximum potential sentence of impris- 
onment for each offense was one year. 
D.C.Code 1981, §§ 6-2376, 16-705(a), 22-3204, 
22-3215; Criminal Rule 23(a). Jackson v. U.S., 
1985, 498 A.2d 185. Jury <3=> 21.1 

Since, on charge of carrying a pistol without 
a license, the potential maximum imprisonment 
exceeded 90 days, defendant was entitled to a 
trial by jury/ D.C.C.E. §§ 16-705(b)(l), 
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22-3204, 22-3215. Copening v. U. S., 1976, 
353A.2d305. Jury <&> 22(2) 

6. Admissibility of evidence 

Record in prosecution for carrying a pistol 
without a license in violation of District of Co- 
lumbia statute supported finding that defendant, 
to whom Miranda warnings were read by po- 
liceman from standard police form and who 
was given the form to read in police station 
before being questioned, but who was not asked 
if he understood contents of form, had been 
sufficientlv informed of his right to remain si- 
lent and "to counsel. D.C.C.E. §§ 16-706, 
22-3204, 22-3215; U.S.C.A.Const. Amend. 5. 
Brewster v. U. S. (App. 1970) 271 A.2d 409. 
Criminal Law <3=> 412.2(3) 

In view of overwhelming evidence that the 
particular address claimed by defendant to be 
his dwelling house was not his dwelling house, 
any error with respect to whether defendant 
waived any of his constitutional rights to remain 
silent and to counsel before being questioned as 
to his residence was harmless in prosecution for 
violation of District of Columbia statute prohib- 
iting the carrying of an unlicensed pistol except 
in one's dwelling house. D.C.C.E. §§ 16-706, 
22-3204, 22-3215; U.S.C.A.Const. Amend. 5. 
Brewster v. U. S. (App. 1970) 271 A.2d 409. 
Criminal Law ®=> 1169.12 

7. Forfeitures an claim of seized property 

Availability of various legal actions by claim- 
ant to seized property, through which personal 
representative of deceased sister's estate could 
have contested retention of alleged firearms 
found by police in sister's apartment, did not 
eliminate government's obligation to inform 
personal representative that property clerk in- 
tended, for specific reason, to retain property 
taken unless she invoked certain procedures to 
recover it. D.C.Code 1981, §§ 4-157, 16-3701, 
22-3214 to 22-3217. Ford v. Turner, 1987,531 
A. 2d 233. Searches And Seizures <3=> 84 

8. Review 

Though defendant did not expressly attack 
sentence imposed for carrying unlicensed pistol 
as being in excess of that authorized by law, and 
though he did not move in District Court that 
sentence be corrected, matter of legality of sen- 
tence could nevertheless be determined by 
Court of Appeals on appeal, since Court of Ap- 
peals can notice any error apparent from the 
record, whether called to its attention or not. 
D.C.Code 1951, §§ 22-3204, 22-3215; 28 
U.S.C.A. § 2255; Fed. Rules Crim.Proc. rule 
32(b), 18 U.S.C.A. Jackson v. U.S., C.A.D.C. 
1955, 221 F.2d 883, 95 U.S.App.D.C. 328. 
Criminal Law ^=> 1044.1(1), 1134(1) 
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§22-45 15a CRIMINAL OFFENSES AND PENALTIES 

§ 22-45 15a, Manufacture, transfer, use, possession, or transportation of 
molotov cocktails, or other explosives for unlawful pur- 
poses, prohibited; definitions; penalties. 

(a) No person shall within the District of Columbia manufacture, transfer, 
use, possess, or transport a molotov cocktail. As used in this subsection, the 
term "molotov cocktail" means: (1) a breakable container containing flamma- 
ble liquid and having a wick or a similar device capable of being ignited; or (2) 
any other device designed to explode or produce uncontained combustion upon 
impact; but such term does not include a device lawfully and commercially 
manufactured primarily for the purpose of illumination, construction work, or 
other lawful purpose. 

"(b) No person shall manufacture, transfer, use, possess, or transport any 
device, instrument, or object designed to explode or produce uncontained 
combustion, with the intent that the same may be used unlawfully against any 
person or property. 

(c) No person shall, during a state of emergency in the District of Columbia 
declared by the Mayor pursuant to law, or during a situation in the District of 
Columbia concerning which the President has invoked any provision of Chapter 
15 of Title 10, United States Code, manufacture, transfer, use, possess, or 
transport any device, instrument, or object designed to explode or produce 
uncontained combustion, except at his or her residence or place of business. 

(d) Whoever violates this section shall: (1) for the first offense, be sentenced 
to a term of imprisonment of not less than 1 and not more than 5 years; (2) for 
the second offense, be sentenced to a term of imprisonment of not less than 3 
and not more than 15 years; and (3) for the third or subsequent offense, be 
sentenced to a term of imprisonment of not less than 5 years and of any term of 
years up to life imprisonment. In the case of a person convicted of a third or 
subsequent violation of this section, Chapter 402 of Title 18, United States Code 
(Federal Youth Corrections Act) shall not apply. 

(July 8, 1932, 47 Stat. 654, ch. 465, § 15A; July 29, 1970, 84 Stat. 603, Pub. L. 91-358, 
title II, § 209; May 21, 1994, D.C. Law 10-119, § 15(/), 41 DCR 1639.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed, § 22-32 15a. "Chapter 15 of Title 10, United States Code," 

i,^^r-i'c -»-» ^<r referred to in (c), is codified at 10 U.S.C. § 331, 

1973 Ed., § 22-32 15a. et seq 

"Chapter 402 of Title 18, United States Code 
Emergency Act Amendments (Federal Youth Correction Act)," referred to in 

For temporary (90-day) amendment of sec- subsection (d), was repealed effective October 
lion, see § 6(b) of the Sentencing Reform Emer- 12, 1984, by 98 Stat. 2027, Pub. L. 98-473, with 
gency Amendment Act of 2000 (D.C. Act delayed effective dates in certain cases. 
1 3-4 1 0, August 1 1 , 2000, 47 DCR 727 1 ). Change in Government 

This section originated at a time when local 

Legislative History of Laws government powers were delegated to a Board 

For legislative history of D.C. Law 10-119, ?f Commissioners of the District of Columbia 

see Historical and Statutory Notes following ^ ee Ac£s f R ^f ir \ to th ^ Establishment of the 

S??asn? District of Columbia and its Various Forms ol 

Governmental Organization in Volume 1). 
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Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.1 1), abolished the District of Columbia 
Council and the Office of Commissioner of the 



District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor oF 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

Explosives @=>8 to 10. 
Westlaw Key Number Searches: 
164kl0. 



Library References 

Encyclopedias 

C.J.S. Explosives §§ 5 to 7, 11(1). 
164k8 to 



United States Code Annotated 

Explosives and other dangerous articles, federal crimes and offenses, see 18 U.S.C.A. § 831 et seq., 
18U.S.C.A. § 841 etseq. 



Notes of Decisions 



Instructions 1 

Review 3 

Weight and sufficiency of evidence 



1. Instructions 

Giving of instruction that jurors were permit- 
ted to infer that second defendant was "guilty of 
the crimes charged," if they determined, beyond 
a reasonable doubt, that he was found in unex- 
plained, exclusive possession of recently stolen 
property was reversible error where the pre- 
sumed fact of guilt of arson, possession of a 
Molotov cocktail and second-degree burglary 
while armed with a Molotov cocktail did not 
flow from possession of recently stolen military 
rifles. D.C.C.E. §§ 22-401, 22-1 80 1(b), 
22-3202, 22-3215a. U.S. v. Carter, C.A.D.C. 
1975, 522 F.2d 666, 173 U.S.App.D.C. 54. 
Criminal Law ®=» 1 1 72.2 

2. Weight and sufficiency of evidence 

Evidence was not sufficient to support convic- 
tions for arson, second-degree burglary while 
armed with a Molotov cocktail and possession 
of a Molotov cocktail. D.C.C.E. §§ 22-401, 
22-1801(b), 22-3202, 22-3215a. U.S. v. Carter, 
C.A.D.C. 1975, 522 F.2d 666, 173 U.S.App.D.C. 



54. Arson <^ 37(1); Burglary <£=> 41(1); Weap- 
ons ©=> 1 7(4) 

Evidence supported convictions for assault 
with intent to kill while armed, arson, destruc- 
tion of property, and possession of Molotov 
cocktail, all related to firebombing incident; 
there was evidence that defendant was extreme- 
ly attached to his infant child and hostile to- 
ward mother/victim's contacts with child, evi- 
dence of two conversations linking defendant to 
potential use of Molotov cocktails, and testimo- 
ny of witness that he saw someone fitting defen- 
dant's description running from scene immedi- 
ately after arson. Russell v. U.S., 1997, 701 
A.2d 1093. Arson <$=> 37(1); Explosives &=> 5; 
Homicide G^ 257(1); Malicious Mischief <£^ 9 

3. Review 

Where the evidentiary failure relating to 
charge of second-degree burglary while armed 
with Molotov cocktail concerned only circum- 
stance of defendant being armed, retrial of de- 
fendant, mandated on other grounds, could 
properly include lesser charge of second-degree 
burglary. D.C.C.E. §§ 22-3202, 22-32 15a. 
U.S. v. Carter, C.A.D.C.1975, 522 F.2d 666, 173 
U.S.App.D.C. 54, Criminal Law ^ 1192 



§ 22-4516. Severability. 

If any part of this chapter is for any reason declared void, such invalidity 
shall not affect the validity of the remaining portions of this chapter. 

(July 8, 1932, 47 Stat. 654, ch. 465, § 16.) 



Prior Codifications 

1981 Ed.,§ 22-3216. 
1973 Ed., § 22-3216. 



Historical and Statutory Notes 
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Library References 
Key Numbers Encyclopedias 

Statutes <3=>64(1). ■ C.J.S. Statutes § 92. 

Westlaw Key Number Search: 361k64(l). 

§ 22—4517. Dangerous articles; definition; taking and destruction; proce- 
dure. 

(a) As used in this section, the term "dangerous article" means: 

(1) Any weapon such as a pistol, machine gun, sawed-off shotgun, 
blackjack, slingshot, sandbag, or metal knuckles; or 

(2) Any instrument, attachment, or appliance for causing the firing of any 
firearms to be silent or intended to lessen or muffle the noise of the firing of 
any firearms. 

(b) A dangerous article unlawfully owned, possessed, or carried is hereby 
declared to be a nuisance. 

(c) When a police officer, in the course of a lawful arrest or lawful search, or 
when a designated civilian employee of the Metropolitan Police Department in 
the course of a lawful search, discovers a dangerous article which the officer 
reasonably believes is a nuisance under subsection (b) of this section the officer 
shall take it into his or her possession and surrender it to the Property Clerk of 
the Metropolitan Police Department. 

(d)(1) Within 30 days after the date of such surrender, any person may file in 
the office of the Property Clerk of the Metropolitan Police Department a written 
claim for possession of such dangerous article. Upon the expiration of such 
period, the Property Clerk shall notify each such claimant, by registered mail 
addressed to the address shown on the claim, of the time and place of a hearing 
to determine which claimant, if any, is entitled to possession of such dangerous 
article. Such hearing shall be held within 60 days after the date of such 
surrender. 

(2) At the hearing the Property Clerk shall hear and receive evidence with 
respect to the claims filed under paragraph (1) of this subsection. Thereafter 
he or she shall determine which claimant, if any, is entitled to possession of 
such dangerous article and shall reduce his or her decision to writing. The 
Property Clerk shall send a true copy of such written decision to each 
claimant by registered mail addressed to the last known address of such 
claimant. 

(3) Any claimant may, within 30 days after the day on which the copy of 
such decision was mailed to such claimant, file an appeal in the Superior 
Court of the District of Columbia. If the claimant files an appeal, he or she 
shall at the same time give written notice thereof to the Property Clerk. If 
the decision of the Property Clerk is so appealed, the Property Clerk shall not 
dispose of the dangerous article while such appeal is pending and, if the final 
judgment is entered by such court, he or she shall dispose of such dangerous 
article in accordance with the judgment of such court. The Superior Court 
of the District of Columbia is authorized to determine which claimant, if any, 
is entitled to possession of the dangerous article and to enter a judgment 
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ordering a disposition of such dangerous article consistent with subsection (0 
of this section. 

(4) If there is no such appeal, or if such appeal is dismissed or withdrawn, 
the Property Clerk shall dispose of such dangerous article in accordance with 
subsection (f) of this section. 

(5) The Property Clerk shall make no disposition of a dangerous article 
under this section, whether in accordance with his or her own decision or in 
accordance with the judgment of the Superior Court of the District of 
Columbia, until the United States Attorney for the District of Columbia 
certifies to the Property Clerk that such dangerous article will not be needed 
as evidence. 

(e) A person claiming a dangerous article shall be entitled to its possession 
only if: (1) such person shows, on satisfactory evidence, that such person is the 
owner of the dangerous article or is the accredited representative of the owner, 
and that the ownership is lawful; (2) such person shows on satisfactory 
evidence that at the time the dangerous article was taken into possession by a 
police officer or a designated civilian employee of the Metropolitan Police 
Department, it was not unlawfully owned and was not unlawfully possessed or 
carried by the claimant or with his or her knowledge or consent; and (3) the 
receipt of possession by the claimant does not cause the article to be a 
nuisance. A representative is accredited if such person has a power of attorney 
from the owner. 

(f) If a person claiming a dangerous article is entitled to its possession as 
determined under subsections (d) and (e) of this section, possession of such 
dangerous article shall be given to such person. If no person so claiming is 
entitled to its possession as determined under subsections (d) and (e) of this 
section, or if there be no claimant, such dangerous article shall be destroyed. 
In lieu of such destruction, any such serviceable dangerous article may, upon 
order of the Mayor of the District of Columbia, be transferred to and used by 
any federal or District Government law-enforcing agency, and the agency 
receiving same shall establish property responsibility and records of these 
dangerous articles. 

(g) The Property Clerk shall not be liable in damages for any action per- 
formed in good faith under this section. 

(July 8," 1932, ch. 465, § 18; Feb. 20, 1952, 66 Stat 8, ch. 47, § 1; July 29, 1970, 84 
Stat. 570, Pub. L. 91-358, title I, § 155(a); May 21, 1994, D.C. Law 10-119, § 15(m), 41 
DCR 1639; June 12, 1999, D.C. Law 12-284, § 7, 46 DCR 1328.) 

Historical and Statutory Notes 

Prior Codifications designated civilian employee of the -Metropoli- 
1981 Ed., § 22-3217. tan Police Department." 

1973 Ed., § 22-3217. Section 13(b) of D.C. Law 12-282 provided 

that the act shall expire after 225 days of its 

Temporary Amendments of Section having taken effect. 

Section 7 of D.C. Law 12-282 inserted "or 

when a designated civilian employee of the Met- Emergency Act Amendments 

ropolitan Police Department in the course of a For temporary amendment of section, see § 7 

lawful search" in (c); and, in (e), inserted "or a of the Metropolitan Police Department Civiliani- 
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zation and Street Solicitation for Prostitution 
Emergency Amendment Act of 1998 (DC. Act 
12-428, August 6, 1998, 45 DCR 5884). 

For temporary amendment of section, see § 7 
of the Metropolitan Police Department Civiliani- 
zation Legislative Review Emergency Amend- 
ment Act of 1998 (D.C. Act 12-506, November 
10, 1998, 45 DCR 45 8139), and § 7 of the 
Metropolitan Police Department Civilianization 
Congressional Review Emergency Amendment 
Act of 1999 (D.C. Act 13-13, February 8, 1999, 
46 DCR 2333). 

Legislative History of Laws 

For legislative history of D.C. Law 10-119, 
see Historical and Statutory Notes following 
§ 22-4502. 

For legislative history of D.C. Law 12-282, 
see Historical and Statutory Notes following 
§22-4514. 

For legislative history of D.C. Law 12-284, 
see Historical and Statutory Notes following 
§ 22-4514. 



Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No, 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.1 1), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Cross References 

Ammunition feeding devices transfers, prohibition and exception under this section, see § 5-133.16. 
Return of property by Property Clerk, see § 5-1 1 9.06. 



Key Numbers 

Nuisance <3=>62. 
Searches and Seizures <3=84. 
Westlaw Key Number Searches: 
349k84. 



Library References 

Encyclopedias 

C.J.S. Nuisances §§ 14, 18. 

C.J.S. Searches and Seizures §§ 217 to 226. 
279k62; 



United States Supreme Court 

Weapons seized, 1986, 106 S.Ct. 960, 475 U.S. 106, 89 

Dashboard, removal of paper obscuring L.Ed.2d 81, on remand 503 N.Y.S.2d 

vehicle identification number, weapon 313, 67 N.Y.2d 431, 494 N.E.2d 444.. 
seized, see New York v. Class, U.S.N.Y. 



Notes of Decisions 



Forfeiture and disposition of property seized 
Rules and regulations 1 
Searches and seizures 2 



1, Rules and regulations 

Unsuccessful efforts by board of commission- 
ers to obtain legislation supplementing 1932 
gun control law enacted for the District of Co- 
lumbia, and congressional inaction on the com- 
missioners' requests, did not indicate doubt as 
to commissioners' authority to adopt gun con- 
trol regulations and did not obliterate authority 
derived from 1906 statute authorizing gun con- 
trol regulations. D.C.C.E. §§ 1-227, 22-3201 to 
22-3217. Maryland & District of Columbia Ri- 
fle & Pistol Ass'n, Inc. v. Washington, C.A. D.C. 



1971, 442 F.2d 123, 142 U.S.App.D.C. 375. 
District Of Columbia <&* 19; Weapons <&* 2 
Section of District of Columbia Code empow- 
ering council to make all regulations deemed 
necessary for regulation of firearms, a section of 
act prohibiting the killing of wild birds and wild 
animals, conferred power to regulate firearms 
for the protection of people as well as wildlife. 
D.C.C.E. §§ 1-227, 22-3201 to 22-3217. Mary- 
land & District of Columbia Rifle & Pistol Ass'n, 
Inc. v. Washington, C.A.D.C.1971, 442 F.2d 
123, 142 U.S.App.D.C. 375. District Of Colum- 
bia <£=> 1 9; Weapons <^ 2 

2. Searches and seizures 

Weapons which might affect escape of per- 
sons arrested may be validly seized under 
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search warrant though not particularly de- 
scribed therein. U.S.C.A. Const. Amend. 4. 
Palmer v. U.S., C.A.D.C.1953, 203 F.2d 66, 92 
U.S.App.D.C. 103. Searches And Seizures ©=> 
148 

3. Forfeiture and disposition of property 
seized 

Personal representative of deceased sister's 
estate, who twice wrote police department 
property clerk, followed by letter from her attor- 
ney, asserting her right to guns seized by police 
from her deceased sister's apartment, was enti- 
tled to hearing before property clerk regarding 
continued retention of guns notwithstanding 
fact that letters did not specifically request hear- 
ing. U.S.C.A. Const.Amends. 5, 14; 42 U.S.C.A. 
§1983; D.C.Code 1981, §§4-157, 16-3701, 
22-3217. Ford v. Turner, 1987, 531 A.2d 233. 
Searches And Seizures <£=> 84 

Availability of various legal actions by claim- 
ant to seized property, through which personal 
representative of deceased sister's estate could 
have contested retention of alleged firearms 
found by police in sister's apartment, did not 
eliminate government's obligation to inform 
personal representative that property clerk in- 
tended, for specific reason, to retain property 
taken unless she invoked certain procedures to 
recover it. D.C.Code 1981, §§ 4-157, 16-3701, 



§22-4517 

Note 3 

22-32 1 4 to 22-32 1 7. Ford v. Turner, 1987,531 
A.2d 233. Searches And Seizures <§=> 84 

Issues of whether items held by police depart- 
ment property clerk were dangerous articles 
under District of Columbia law, and thus were 
not forfeitable, and whether forfeiture hearing 
procedure was constitutionally inadequate in 
placing burden on claimant to show that prop- 
erty was not subject to forfeiture, were not ripe 
(or decision where there had been no hearing. 
D.C.Code 1981, §§ 6-2301 et seq. f 22-3217, 
22-32 17(d)(3). Ford v. Turner, 1987, 531 A.2d 
233. Federal Courts <** 1051 

Personal representative of her deceased sis- 
ter's estate seeking to recover possession of al- 
leged firearms seized from deceased sister's 
apartment by police was challenging accuracy 
of notice procedures themselves under District 
of Columbia law, rather than unauthorized neg- 
ligent tortious act by District of Columbia offi- 
cials, and thus adequately stated claim under 
§ 1983. D.C.Code 1981, § 4-157 to 4-160, 
22-3217; 42 U.S.C.A. § 1983. Ford v. Turner, 
1987, 531 A.2d 233. Civil Rights <3=> 235(1) 

Under either statute governing general civil 
jurisdiction or under specific jurisdiction con- 
ferred by statute governing dangerous articles, 
proceeding in superior court for return of shot- 
gun held by police was de novo. D.C.C.E. 
§§ 11-921, 22-32 17(d)(3). Kuhn v. Cissel, 
1979, 409 A.2d 182. Criminal Law <£=> 1221 
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SUBTITLE VII 
REPEALED PROVISIONS. 

Chapter 46 
Embezzlement. [Repealed] 

§§ 22—4601 to 22— 4611 . Embezzlement of property of District; embez- 
zlement by agent, attorney, clerk, servant, or agent of a 
corporation; embezzlement of note not delivered; receiving 
embezzled property; embezzlement by carriers and innkeep- 
ers; embezzlement by warehouseman, factor, storage, for- 
warding, or commission merchant; violations of §§ 22-4602 
to 22-4606 where value of property less than $100; conver- 
sion by commission merchant, consignee, person selling 
goods on commission, and auctioneers; embezzlement by 
mortgagor of personal property in possession; embezzlement 
by executors and other fiduciaries; taking property without 
right. [Repealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(e)-(o), 29 DCR-3976.) 



Historical and Statutory Notes 
Prior Codifications 

1981 Ed., §§ 22-1201 to 22-1211. 



Legislative History of Laws 

Law 4-164, the "District of Columbia Theft 
and White Collar Crimes Act of 1982," was 



introduced in Council and assigned Bill No. 
4-133, which was adopted on first, amended 
first and second readings on June 22, 1982, July 
6, 1982, and July 20, 1982, respectively. 
Signed by the Mayor on August 4, 1982, it was 
assigned Act No. 4-238 and transmitted to both 
Houses of Congress for its review. 
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Chapter 47 
Larceny; Receiving Stolen Goods. [Repealed] 

United States Code Annotated 

Stolen property, federal crimes and offenses, see 18 U.S.C.A. § 231 1 et seq. 

§§ 22-4701 to 22-4708, Grand larceny; petit larceny; order of restitu- 
tion; larceny after trust; unauthorized use of vehicles; theft 
from vehicles; receiving stolen goods; stealing property of 
District; receiving property stolen from District; destroying 
stolen property. [Repealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(y)-(gg), 29 DCR 3976.) 

Historical and Statutory Notes 

Prior Codifications amended first and second readings on June 22, 

1981 Ed.,§§ 22-2201 to 22-2208. 1982, July 6, 1982, and July 20, 1982, respec- 
tively. Signed by the Mayor on August 4, 1982, 

Legislative History of Laws it was assigned Act No. 4-238 and transmitted 

Law 4-164, the "District of Columbia Theft to both Houses of Congress for its review. 

and White Collar Crimes Act of 1982," was 

introduced in Council and assigned Bill No. Editor's Notes 

4-133, which was referred to the Committee on Former §22-2202 [1981 Ed.] had been 

the Judiciary. The Bill was adopted on first, amended by D.C. Law 4-202. 
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Chapter 48 

Rape. [Repealed] 

§ 22-480 1. Definition and penalty. [Repealed] 

(May 23, 1995, D.C. Law 10-257, § 501(a), 42 DCR 53.) 

Historical and Statutory Notes 

Prior Codifications 1994, and December 6, 1994, respectively. 

1981 Ed., § 22-2801. Signed by the Mayor on December 28, 1994, it 

was assigned Act No. 10-385 and transmitted to 

Legislative History of Laws both Houses of Congress for its review. D.C. 

Law 10-257, the "Anti-Sexual Abuse Act of Law 10-257 became effective May 23, 1995. 
1994," was introduced in Council and assigned 

Bill No. 10-87, which was referred to the Com- Editor's Notes 

mittee on the Judiciary. The Bill was adopted Former § 22-2801 [1981 Ed.] had also been 

on first and second readings on November 1, amended by § 2(r) of D.C. Law 10-1 19. 
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Chapter 49 
Seduction. [Repealed] 

§§ 22-4901, 22-4902o Seduction; seduction by teacher. [Repealed] 

(May 23, 1995, D.C. Law 10-257, § 501(a), 42 DCR 53.) 

Historical and Statutory Notes 

Prior Codifications Signed by the Mayor on December 28, 1994, it 

1981 Ed., §§ 22-3001, 22-3002. was assigned Act No. 10-385 and transmitted to 

.,.„.' r , both Houses of Congress for its review. D.C. 

Leg.slat.ve History of Laws Law 10-257 became effective May 23, 1995. 
Law 10-257, the Anti-Sexual Abuse Act or 

1994," was introduced in Council and assigned _ ,. , 

Bill No. 10-87, which was referred to the Com- Editor s Notes 

mittee on the Judiciary. The Bill was adopted Former §§ 22-3001 and 22-3002 [1981 Ed.] 

on first and second readings on November 1, had also been amended by D.C. Law 10-119, 

1994, and December 6, 1994, respectively. § 2. 
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Chapter 50 
Warehouse Receipts. [Repealed] 

§§ 22—5001 to 22—5006. Issue of receipt for goods not received; issue of 
receipt containing false statement; issue of duplicate receipts 
not so marked; issue of receipt that does not state warehouse- 
man's ownership of goods; delivery of goods without obtain- 
ing negotiable receipts; negotiation of receipt for mortgaged 
goods. [Repealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(aaa)-(fff), 29 DCR 3976.) 

Historical and Statutory Notes 

Prior Codifications 4-133, which was referred to the Committee on 

1981 Ed., §§ 22-3701 to 22-3706. the Judiciary. The Bill was adopted on first, 

amended first and second readings on June 22, 

Legislative History of Laws 1982, July 6, 1982, and July 20, 1982 r respec- 

Law 4-164, the "District of Columbia Theft tively. Signed by the Mayor on August 4, 1982, 

and White Collar Crimes Act of 1982," was it was assigned Act No. 4-238 and transmitted 

introduced in Council and assigned Bill No. to both Houses of Congress For its review. 
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Chapter 51 
Libel? Blackmail; Extortion; Threats. [Repealed] 

§§ 22-5101 to 22-5 106. Libel (Penalty; publication; justification); false 
charges of unchastity; blackmail; intent to commit extortion 
by communication of illegal threats and demands. [Re- 
pealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(hh)-(mm), 29 DCR 3976.) 

Historical and Statutory Notes 

Prior Codifications 4-133, which was referred to the Committee on 

1981 Ed., §§ 22-2301 to 22-2306. the Judiciary. The Bill was adopted on first, 

amended first and second readings on June 22, 

Legislative History of Laws 1982, July 6, 1982, and July 20, 1982, respec- 

Law 4-164, the "District of Columbia Theft tively. Signed by the Mayor on August 4, 1982, 

and White Collar Crimes Act of 1982," was it was assigned Act No. 4-238 and transmitted 

introduced in Council and assigned Bill No. to both Houses of Congress for its review. 
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Chapter 52 

Miscellaneous Provisions. [Repealed] 

Section 

22-5201. "Gift enterprise" defined. [Omitted] 

22-5202,22-5203. Gift enterprise— Prohibited; penalty. [Repealed] 
22-5204 to 22-5206. Kosher meat — Sale; labeling; signs displayed where kosher and 
nonkosher meats sold; definitions; penalties. [Repealed] 

22-5207, 22-5208. Limitation of hours of daily service for laborers and mechanics on 
public works; penalty for violation of § 22-5207. [Repealed] 

22-5209 to 22-5213. Mislabeling potatoes (Prohibited; sign to show grade; exception 
for seed potatoes; penalties); procuring enlistment of criminals. [Repealed] 
22-52 14. Use of the flag for advertising purposes; mutilation of the flag. [Repealed] 
22-5215. Discrimination by theatre proprietors against persons wearing uniform of 
armed services prohibited. [Repealed] 

§ 22-520 1. "Gift enterprise" defined. [Omitted] 

(Leg. Assem., Aug. 23, 1871, p. 96, ch. 69, § 21.) 

Historical and Statutory Notes 

Editor's Notes 

This section was omitted because §§ 22-5202 
and 22-5203 were repealed in 1961 making 
§ 22-5201 obsolete. 

§§ 22-5202,22-5203, Gift enterprise— Prohibited; penalty. [Repealed] 

(Sept. 21, 1961, 75 Stat. 565, Pub. L. 87-267, § 1.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., §§ 22-3402, 22-3403. 

§§ 22—5204 to 22— 5206, Kosher meat — Sale; labeling; signs displayed 
where kosher and nonkosher meats sold; definitions; penal- 
ties. [Repealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(ss)-(uu), 29 DCR 3976.) 

Historical and Statutory Notes 

Prior Codifications 4-133 which was referred to the Committee on 

1981 Ed., §§ 22-3404 to 22-3406. the Judiciary. The Bill was adopted on first, 

amended first and second readings on June 22, 

Legislative History of Laws 1982, July 6, 1982, and July 20, 1982, respec- 

Law 4-164, the "District of Columbia Theft tively. Signed by the Mayor on August 4, 1982, 

and White Collar Crimes Act of 1982," was it was assigned Act No. 4-238 and transmitted 

introduced in Council and assigned Bill No. to both Houses of Congress for its review. 
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Repealed 

§§ 22—5207, 22—5208. Limitation of hours of daily service for laborers 
and mechanics on public works; penalty for violation of 
§ 22-5207. [Repealed] 

(Aug. 13, 1962, 76 Stat. 360, Pub. L. 87-581, § 203.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., §§ 22-3407, 22-3408. 

§§ 22-5209 to 22-5213. Mislabeling potatoes (Prohibited; sign to show 
grade; exception for seed potatoes; penalties); procuring 
enlistment of criminals. [Repealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(w)-(zz), 29 DCR 3976.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., §§ 22-3409 to 22-3413. For legislative history of D.C. Law 4-164, see 

Historical and Statutory Notes following 
§ 22-3404. 

§ 22—5214, Use of the flag for advertising purposes; mutilation of the flag. 
[Repealed] 

(July 30, 1947, 61 Stat. 646, ch. 389, § 2.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 22-3414. 

§ 22-5215. Discrimination by theatre proprietors against persons wearing 
uniform of armed services prohibited. [Repealed] 

(June 25, 1948, 62 Stat. 864, ch. 645, § 21.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed.,§ 22-3415. 
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TITLE 23 
CRIMINAL PROCEDURE, 

Chapter Section 

1. General Provisions 23-101 

3. Indictments and Informations 23-301 

5. Warrants and Arrests 23-501 

7. Extradition and Fugitives From Justice 23-701 

9. Fresh Pursuit 23-901 

11. Professional Bondsmen 23-1 101 

13. Bail Agency [Pretrial Services Agency] and Pretrial Detention 23-1301 

IS. Out-Of-State Witnesses , 23-1501 

17. Death Penalty. [Repealed] 23-1701 



WESTLAW Computer Assisted Legal Research 

WESTLAW supplements your legal research in many ways. WESTLAW allows you to 

® update your research with the most current information 

© expand your library with additional resources 

® retrieve current, comprehensive history and citing references to a case 
with KeyCite 

For more information on using WESTLAW to supplement your research, see the 
WESTLAW Electronic Research Guide, which follows the Preface. 
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DERIVATION TABLE 

Showing where provisions of Title 23 of the District of Columbia Official 
Code, 2001 Edition, were formerly located in the District of Columbia Code, 
1981 Edition. 

2001 Edition 1981 Edition 2001 Edition 1981 Edition 

23-101 23-101 23-556 , 23-556 

23-102 23-102 23-561 23-561 

23-103 23-103 23-562 23-562 

23-103a 23-103a 23-563 23-563 

23-104 23-104 23-581 23-581 

23-105 23-1.05 23-582 23-582 

23-106 23-106 23-591 23-591 

23-107 23-107 23-701 23-701 

23-108 23-108 23-702 23-702 

23-109 23-109 23-703 23-703 

23-1 10 23-1 10 23-704 23-704 

23-1 U 23-111 23-705 23-705 

23-1 12 23-1 12 2 3-706 23-706 



23-113 . . 23-1 13 

23-114 23-114 



23-707..... 23-707 

23-901 23-901 



23-301 23-301 2 ^~ 902 ■ 2 ^02 

23-31 1 23-31 1 23 - 903 23 " 903 

23-312 23-312 23 ~ 1101 23 - 1101 

77717 7 77 n 23-1 102 23-1 1 02 

23 314 23-314 23 " ] 103 .... : : 23-1103 

5 23-1 104 23-1 104 



23-321 23-321 

23-322 23-322 

23-323 ............23-323 

23-324 23-324 

23-501 23-501 

23-521 23-521 

23-522 23-522 

23-523 23-523 



23-1105 23-1105 

23-1106 23-1106 

23-1107 23-1107 

23-1108 23-1108 

23-1109 23-1109 

23-1110..... ....23-1110 

23-1111 23-1111 

~ „ A „ „. 23-1112 23-1112 

23 -? 24 ■ • 23 ~^ 4 23-1301 23-1301 



23-525 23-525 

23-53 



23-1302 23-1302 

23-1303 23-1303 



23 ~5 32 23-1304 23-1304 



23-533 



23-1305 23-1305 



23 ~ 534 23-1306 23-1306 

23-541 23-541 23-1307 23-1307 

23-542 23-542 23-1308 23-1308 

23-543 23-543 23-1309 23-1309 

23-544 23-544 23-1321 23-1321 

23-545 23-545 23-1322 23-1322 

23-546 23-546 23-1 323 23-1323 

23-547 23-547 23-1324 23-1324 

23-548 23-548 23-1325 23-1325 

23-549 23-549 23-1326 23-1326 

23-550 23-550 23-1327 23-1327 

23-551 23-551 23-1328 23-1328 

23-552 23-552 23-1329 23-1329 

23-553 23-553 23-1330 23-1330 

23-554 23-554 23-1331 23-1331 

23-555 23-555 23-1332 23-1332 
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2001 Edition 1981 Edition 

23-1333 23-1333 

23-1501 23-1501 

23-1502 ..23-1502 

23-1503 23-1503 



2001 Edition 


1981 Edition 


23-1504. 


23-1504 


23-1701 




to 




23-1705 


.... 23-1701 to 23-1 705 
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Chapter 1 
General Provisions. 

Section 

23-101. Conduct of prosecutions. 

23-102. Abandonment of prosecution; enlargement of time for taking action. 

23-103. Statements prior to sentence. 

23-1 03a. Rights of victims of crime. 

23-104. Appeals by United States and District of Columbia. 

23-105. Challenges to jurors. 

23-106. Witnesses for defense; fees. 

23-107. Discharge or acquittal of joint defendant during trial in order to be witness. 

23-108. Depositions. 

23-109. Powers of investigators assigned to United States Attorney. 

23-1 10. Remedies on motion attacking sentence. 

23-11 1. Proceedings to establish previous convictions. 

23-1 12. Consecutive and concurrent sentences. 

23-1 13. Limitations on actions for criminal violations. 

23-1 14. Corroboration of a child witness' testimony not required. 

§ 23—101. Conduct of prosecutions. 

(a) Prosecutions for violations of all police or municipal ordinances or 
regulations and for violations of all penal statutes in the nature of police or 
municipal regulations, where the maximum punishment is a fine only, or 
imprisonment not exceeding one year, shall be conducted in the name of the 
District of Columbia by the Corporation Counsel for the District of Columbia or 
his assistants, except as otherwise provided in such ordinance, regulation, or 
statute, or in this section. 

(b) Prosecutions for violations of section 6 of the Act of July 29, 1892 (D.C. 
Official Code, sec. 22-1307), relating to disorderly conduct, and for violations 
of section 9 of that Act (D.C. Official Code, sec. 22-1312), relating to lewd, 
indecent, or obscene acts, shall be conducted in the name of the District of 
Columbia by the Corporation Counsel or his assistants. 

(c) All other criminal prosecutions shall be conducted in the name of the 
United States by the United States attorney for the District of Columbia or his 
assistants, except as otherwise provided by law. 

(d) An indictment or information brought in the name of the United States 
may include, in addition to offenses prosecutable by the United States, offenses 
prosecutable by the District of Columbia, and such prosecution may be con- 
ducted either solely by the Corporation Counsel or his assistants or solely by the 
United States attorney or his assistants if the other prosecuting authority 
consents. 

(e) Separate indictments or informations, or both, charging offenses prose- 
cutable by the District of Columbia and by the United States may be joined for 
trial if the offenses charged therein could have been joined in the same 
indictment. Such prosecution may be conducted either solely by the Corpora- 
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tion Counsel or his assistants or solely by the United States attorney or his 
assistants if the other prosecuting authority consents. 

(f) If in any case any question shall arise as to whether, under this section, 
the prosecution should be conducted by the Corporation Counsel or by the 
United States attorney, the presiding judge shall forthwith, either on his own 
motion or upon suggestion of the Corporation Counsel or the United States 
attorney, certify the case to the District of Columbia Court of Appeals, which 
court shall hear and determine the question in a summary way. In every such 
case the defendant or defendants shall have the right to be heard in the District 
of Columbia Court of Appeals. The decision of such court shall be final. 

(July 29, 1970, 84 Stat. 604, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-101. 
1973 Ed., § 23-101. 



Historical and Statutory Notes 



Cross References 



Adult protective services, penalties and enforcement, see § 7-1912. 

Alcoholic beverages provisions, penalties for violations, see § 25-831. 

Cable television provisions, prosecutions for violations, see § 34-1250. 

Corporation Counsel, duties, see § 1-301 . 111. 

Funeral services, prosecutions for violations, see § 3-418. 

Hazardous waste management provisions, penalties for violations, see § 8-131 1. 

Indigents, representation, see §§ 2-1602 and 11-2601. 

Insurance companies, prosecutions for violations of provisions governing, see § 47-2605. 

Medicaid Provider Fraud Prevention Act, prosecution of violations, see § 4-804. 

Public passenger vehicles, penalties for unlawful conduct on, see § 35-253. 

Wastewater control law, penalties and prosecutions under, see § 8-105.14. 

Water pollution control provisions, penalties and prosecutions for violation, see § 8-103.16. 

Law Review and Journal Commentaries 

District of Columbia Criminal Procedure Sur- ment's Assault on Local Authority." 4 The Dis- 
vey. 34 Cath.U.L.Rev. 1293, (1985). trict of Columbia Law Review 77 (1998). 

"The District of Columbia Revitalization Act 
and Criminal Justice: The Federal Govern- 

Library References 
Key Numbers Treatises and Practice Aids 

District and Prosecuting Attorneys <^8. t069 Practising Law Institute Corporate Law 

District of Columbia &=>7. and p ract ice 567. 

Westlaw Key Number Searches: 131k8; 
132k7. 

Encyclopedias 

C.J.S. District and Prosecuting Attorneys 

§§ 10, 14. 
C.J.S. District of Columbia § 5. 

Notes of Decisions 

Certification 5 Firearms violations 9 

Controlled substances offenses 1 1 Indecency 8 

Delinquency 6 Joinder of local and federal offenses 4 

Disorderly conduct 7 Jurisdiction of court 3 

303 



§23-101 



CRIMINAL PROCEDURE 



Property offenses 10 
Prosecutorial authority, generally 
Single sovereign 1 



1 . Single sovereign 

Violations of the District of Columbia Code 
are violations of the United States Code and are 
all crimes against a single sovereign namely, the 
United States, and the District of Columbia 
Court Reform and Criminal Procedure Act did 
not vitiate the essential character of the District 
of Columbia as an arm of the sovereign United 
States. D.C.C.E. § 11-101 et seq. Goode v. 
Markley, CAD.C.1979, 603 F.2d 973, 195 
U.S.App.D.C. 391, certiorari denied 100 S.Ct. 
1039/444 U.S. 1083, 62 L.Ed.2d 768. District 
Of Columbia <^ 20 

Where prisoner is serving two consecutive 
sentences, existence of the second sentence is 
not equivalent to a detainer lodged by another 
sovereign under the Interstate Agreement on 
Detainers for purposes of regulation providing 
that detainer lodged by state against a federal 
prisoner is not basis for denial of parole. 
D.C.C.E. § 24-701, art. Ill; Interstate Agree- 
ment on Detainers Act, § 2, art. Ill, 18 U.S.C.A. 
App. Goode v. Markley, C.A.D.C.1979, 603 
F.2d 973, 195 U.S.App.D.C. 391, certiorari de- 
nied 100 S.Ct. 1039, 444 U.S. 1083, 62 L.Ed.2d 
768. Pardon And Parole @=> 44 

Where defendant was convicted in the United 
States District Court for the District of Colum- 
bia for possession of narcotics and thereafter 
was convicted in the Superior Court for the 
District of Columbia of armed robbery, and the 
armed robbery sentence was imposed to run 
consecutively to the narcotics sentence, she 
need not be granted a parole hearing until she 
has served one-third of the aggregate of the 
maximum of the two sentences, since the two 
sentences were imposed by the same sovereign, 
and the District of Columbia did not acquire the 
attributes of a separate sovereignty by virtue of 
its being party to the Interstate Agreement on 
Detainers. 18 U.S.C.A. § 4205(a, h); D.C.C.E. 
§ 24-701; Interstate Agreement on Detainers 
Act, § 1 et seq., 18 U.S.C.A. App. Goode v. 
Markley, C.A.D.C.1979, 603 F.2d 973, 195 
U.S.App.D.C. 391, certiorari denied 100 S.Ct. 
1039, 444 U.S. 1083, 62 L.Ed.2d 768. Pardon 
And Parole <^ 51 

Provisions of Interstate Agreement on Detain- 
ers Act [Interstate Agreement on Detainers Act, 
§ 1 et seq., 18 U.S.C.A. App.] apply to detainers 
lodged against federal prisoners based upon any 
District of Columbia code charge tried in Supe- 
rior Court, whether prosecuted by United States 
attorney or District of Columbia Corporation 
Council. U.S. v. Bailey, 1985, 495 A.2d 756. 
Extradition And Detainers <3=* 53.1 



2. Prosecutorial authority, generally 

Statute, which provides that corporation 
counsel shall conduct prosecutions for viola- 
tions of all police or municipal ordinances or 
regulations and for violations of all penal stat- 
utes in nature of police or municipal regula- 
tions, where maximum punishment is a fine 
only, or imprisonment not exceeding one year, 
gives prosecutorial authority to the corporation 
counsel as to all municipal ordinances and reg- 
ulations, irrespective of the prescribed punish- 
ment. D.C.C.E. § 23-101(a). District of Co- 
lumbia v. Smith, 1974, 329 A.2d 128. District 
Of Columbia <£=> 7 

3. Jurisdiction of court 

Even assuming that statutory provision allow- 
ing prosecutorial authority between corporation 
counsel and United States attorney prescribed 
role for United States attorney, that fact would 
raise only procedural question without effect 
upon court's jurisdiction over matter, and there- 
fore, corporation counsel's involvement in con- 
tempt proceedings did not deprive court of jur- 
isdiction to act. D.C.Code 1981, § 23-101. 
Matter of Marshall, 1983, 467 A.2d 979. Con- 
tempt <©=> 44 

4. Joinder of local and federal offenses 

United States Attorney had authority under 
District of Columbia law to prosecute codefend- 
ant for local offense of aiding and abetting de- 
fendant's possession of unregistered firearm due 
to joinder of codefendant and defendant who 
was charged with federal offenses; although 
statute provided that corporate counsel for Dis- 
trict of Columbia shall bring charges involving 
local offenses, statute authorized United States 
Attorney to prosecute local offense with consent 
of corporate counsel when local offense is 
joined with federal offense. D.C.Code 1981, 
§ 23-10.1 (a, d). U.S. v. Johnson, C.A.D.C. 1.995, 
46 F.3d 1166, 310 U.S.App.D.C. 249. District 
And Prosecuting Attorneys <^ 8 

5. Certification 

Where question as to proper prosecuting au- 
thority as between District of Columbia Corpo- 
ration Counsel and United States Attorney is 
raised, the court must certify question to Court 
of Appeals for District of Columbia, and Munici- 
pal Court of Appeals was required to reverse 
action of Municipal Court in dismissing infor- 
mations brought by Corporation Counsel after 
ruling that United States Attorney was proper 
prosecuting authority and the court would re- 
mand with instructions to reinstate informa- 
tions and to certify questions to Court of Ap- 
peals. D.C.Code 1 951, §§ 22-109, 22-3112, 
23-101. District of Columbia v. Moody (Cr. 
App. 1961) 175 A.2d 782, certified question an- 
swered 304 F.2d 943, 113 U.S.App.D.C. 67. 
Federal Courts <3=> 1067 
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6. Delinquency 

Required use of government prosecutors in 
criminal-juvenile context did not indicate a con- 
gressional intent to require such prosecutors for 
civil commitments, let alone to preclude private 
litigation in the commitment field. D.C.C.E. 
§§ 16-2305, 21-501 et seq., 23-101. In re Kos- 
sow, 1978, 393 A.2d 97. Mental Health <£=> 38 

Question of whether corporation counsel or 
United States attorney should conduct proceed- 
ings charging juvenile with act of delinquency 
was not properly certifiable since juvenile was 
not involved in criminal prosecution. D.C.C.E. 
§§ 16-2301(7), 16-2318,23-101(0- In re M. W. 
F., 1973, 312 A.2d 302. Infants <&=> 244.1 

7. Disorderly conduct 

Under statute which restricts corporation 
counsel's authority to cases in which punish- 
ment is fine only or imprisonment not to exceed 
one year, corporation counsel lacked authority 
to initiate prosecution for disorderly conduct 
which was punishable by fine of not more than 
$250 or imprisonment of not more than 90 
days, or both. D.C.C.E. §§ 22-1107, 23-101, 
23-102. District of Columbia v. Grimes, 
C.A.D.C.1968, 404 F.2d 1337, 131 U.S.App.D.C. 
360. District And Prosecuting Attorneys <3= 8 

United States, through United States attorney, 
and not the District of Columbia, through the 
corporation counsel, is proper prosecutive au- 
thority for alleged violation of statute prescrib- 
ing maximum fine of $500, or imprisonment for 
not more than six months, or both, for disorder- 
ly and unlawful conduct in or about public 
buildings and public grounds belonging to the 
United States within the district. D.C.C.E. 
§§ 22-1107, 22-3111, 23-101(a, f). District of 
Columbia v. Ackerman, 1971, 283 A.2d 24. 
District And Prosecuting Attorneys <&=> 8; Indict- 
ment And Information <£=> 8 

Informations charging disorderly conduct 
were properly prosecuted by the Corporation 
Counsel on behalf of the District of Columbia 
even though the informations charged an of- 
fense punishable by a fine or by imprisonment, 
or both. D.C.Code 1961, §§ 22-109, 22-1121, 
23-101. Smith v. District of Columbia (App. 
1966) 219 A.2d 842, vacated 387 F.2d 233, 128 
U.S.App.D.C. 275. District And Prosecuting At- 
torneys <£= 8 

8. Indecency 

Prosecution for violation of statute rendering 
it unlawful to invite, entice or persuade any 
person fifteen years of age or over for purpose 
of prostitution or any other immoral or lewd 
purpose, should be conducted by United States 
attorney in name of and for benefit of United 
States, since offense is punishable by both fine 



§23-101 

Note 11 

and imprisonment. D.C.Code 1951, §§ 22-2701 
et seq., 23-101, 23-102; Act July 29, 1892, §§ 7, 
18, 27 Stat. 322. U.S. v. Strothers, C.A.D.C, 
1955, 228 F.2d 34, 97 U.S.App.D.C. 63. Dis- 
trict And Prosecuting Attorneys ^ 8 

Statute establishing offense of soliciting for 
purposes of prostitution is not penal statute in 
the nature of a police or municipal ordinance or 
regulation, and thus, prosecutions under statute 
are to be conducted by United States and not by 
corporation counsel for District of Columbia. 
D.C.Code 1981, §§ 22-2701, 23-101. In re 
Monaghan, 1997, 690 A.2d 476. District Of 
Columbia G=> 7 

9. Firearms violations 

In view of 1972 letter from corporation coun- 
sel granting standing permission for United 
States attorney to prosecute violations of police 
regulations prohibiting possession of unregis- 
tered firearms and possession of ammunition 
therefor if such charges accompany a charge of 
violating statute prohibiting the carrying of a 
pistol without a license, the corporation counsel 
is not required in each case to give formal 
consent on the record for the United States 
attorney to prosecute on the regulatory charges. 
D.C.C.E. §§ 22-3204, 23-1 01(d). Copening v. 
U. S., 1976, 353 A.2d 305. District And Prose- 
cuting Attorneys &=> 8 

10. Property offenses 

United States Attorney for District of Colum- 
bia rather than corporation counsel for District 
was the attorney who should prosecute offense 
of destroying private property in violation of the 
District of Columbia Code, where the offense 
was punishable by fine not to exceed $100, or 
imprisonment not to exceed six months, or 
both. D.C.Code 1961, §§ 22-3112, 23-101. 
District of Columbia v. Moody, C.A.D.C. 1962, 
304 F.2d 943, 113 U.S.App.D.C. 67. District 
And Prosecuting Attorneys ^=8 

Corporation counsel, rather than United 
States attorney, was appropriate authority for 
prosecution of defendants for tampering with a 
parked vehicle in violation of police regulations 
of the District of Columbia. D.C.C.E. 
§§23-101, 23-101(0- District of Columbia v. 
Smith, 1974, 329 A.2d 128. District Of Colum- 
bia ©=> 7 

1 1 . Controlled substances offenses 

The District of Columbia lacks standing to 
intervene in a criminal case on the defendant's 
behalf concerning pretrial detention after an 
alleged violation of the Uniform Controlled Sub- 
stances Act. United States v. Sweetney, 113 
WLR2517 (Super. Ct.). 
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§ 23-102, Abandonment of prosecution; enlargement of time for taking 
action. 

If any person charged with a criminal offense shall have been committed or 
held to bail to await the action of the grand jury and within nine months 
thereafter the grand jury shall not have taken action on the case, either by 
ignoring the charge or by returning an indictment, the prosecution of such 
charge shall be deemed to have been abandoned and the accused shall be set 
free or his bail discharged, as the case may be: but, the court having jurisdic- 
tion to try the offense for which the person has been committed, when 
practicable and upon good cause shown in writing and upon due notice to the 
accused, may from time to time enlarge the time for the taking action in such 
case by the grand jury. 

(July 29, 1970, 84 Stat. 605, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-102. 
1973 Ed., § 23-102. 



Key Numbers 

Indictment and Information <£=>7 '. 
West law Key Number Search: 210k7 



Library References 

Encyclopedias 

C.J.S, Indictments and Informations §§ 15 to 



Notes of Decisions 



Commencement of time period 
Construction and application 1 
Dismissal 5 
Tolling of time period 3 
Speedy trial 4 



1 . Construction and application 

"Held to bail" apparently signifies not the 
status of being held without bail or in the ab- 
sence of the ability to make bond, but rather of 
being released after posting a money bond. 
United States v. Goldston, 118 WLR 1013 (Su- 
per. Ct. 1 990). 

2. Commencement of time period 

Nine-month period set forth in statute and 
rule requiring that the defendant be set free if 
the grand jury had not taken action in the case 
by returning an indictment within nine-months 
of the time the defendant was committed or 
held to bail to await the action of the grand jury 
did not commence to run when the finding of 
probable cause was made at the defendant's 
preliminary hearing, but commenced to run 
when the defendant was initially detained by the 
commissioner, and since the grand jury did not 
act in the case until the day following the expi- 
ration of the nine-month period, defendant was 
entitled to be released. Criminal Rule 48(c); 



D.C.Code 1981, § 23-102. Price v. U.S., 1984, 
476 A.2d 644. Indictment And Information <£=> 

7 

3, Tolling of time period 

The provisions of this section and Super. Ct. 
Crim. Rule 48(c) requiring the release of a de- 
fendant held in custody, or placed on conditions 
of release, and not indicted within nine months 
of presentment, are tolled for any preindictment 
period during which defendant is a fugitive. 
United States v. Goldston, 118 WLR 1013 (Su- 
per. Ct. 1990). 

4. Speedy trial 

Defendants were not denied a speedy trial by 
reasons of the fact that their trial did not com- 
mence until. 13 months after their arrest, where 
approximately eight months of the delay was 
occasioned by the grand jury's consideration of 
the evidence, where there was no inordinate 
delay caused by the court or by the prosecution, 
and where the trial was reset to an earlier date, 
rather than the original date, because of defen- 
dants' motions to dismiss for lack of a speedy 
trial. D.C.C.E § 23-102. Adams v. U. S., 
1977, 379 A.2d 961. Criminal Law <£=> 
577.15(3) 
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Note 1 

5. Dismissal Appeals, any action Court of Appeals might take 

Where Court of General Sessions of the Dis- on certified question could not alter dismissal of 

trict of Columbia granted motion to dismiss charges and hence certificate was dismissed, 

disorderly conduct charge on several grounds D.C.C.E. §§ 22-1107, 23-102. District of Co- 

but subsequently vacated dismissal with respect lumbia v. Barry, C.A.D.C.1967, 387 F.2d 860, 

to jurisdictional ground only and question of 128 U.S.App.D.C. 295. Criminal Law <S» 

prosecutorial authority was certified to Court of 1 131(4) 

§ 23-103, Statements prior to sentence. 

(a) Except as provided in subsection (b) of this section, before imposing 
sentence the court may disclose to the defendant's counsel and to the prosecut- 
ing attorney, but not to one and not the other, all or part of any pre-sentencing 
report submitted to the court in the case. The court also prior to imposing 
sentence shall afford counsel an opportunity to speak on behalf of the defendant 
and shall address the defendant personally and ask him if he wishes to make a 
statement in his own behalf and to present any information in mitigation of 
punishment. At any time when the defendant or his counsel addresses the 
court on the sentence to be imposed, the prosecuting attorney shall, if he 
wishes, have an equivalent opportunity to address the court and to make a 
recommendation to the court on the sentence to be imposed and to present 
information in support of his recommendation. Such information as the 
defendant; or his counsel or the prosecuting attorney may present shall at all 
times be subject to the applicable rules of mutual discovery. 

(b) When a victim elects to file a victim impact statement pursuant to 
§ 23-103a, the court shall disclose the victim impact statement portion of the 
presentence report at a reasonable time prior to imposing sentence to the 
defendant's counsel and to the prosecuting attorney. 

(July 29, 1970, 84 Stat. 605, Pub. L. 91-358, title II, § 210(a); May 10, 1989, D.C. Law 
7-229, § 2(a), 35 DCR 6155.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 23-103. F° r legislative history of D.C. Law 7-229, see 

mn-> r j c -^ i n-> Historical and Statutory Notes following 

1973 Ed., § 23-103. § 23-103a. 

Cross References 

Aliens, sentencing, see § 16-713. 

Library References 

Key Numbers Westlaw Key Number Searches: 350Hk238; 

Sentencing and Punishment ©=238, 292, 355. 350Hk292; 350Hk355. 

Notes of Decisions 

Bias and prejudice 3 Waiver 2 

Harmless error 4 



He a ri "S l 1. Hearing 

J u 1 Trial judge presiding over defendant's motion 

to vacate sentence and withdraw guilty plea 
should have held evidentiary hearing as to 
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whether defendant acted in self-defense when 
he shot victim; self-defense claim stated in mo- 
tion was not a "one line statement" as trial 
court: found, and sentencing transcript revealed 
that when defendant and his attorney apparent- 
ly had attempted to explain at sentencing that 
defendant had self-defense claim, trial judge cut 
them off. D.C.Code 1981, § 23-110. Johnson 
v. U.S., 1991, 597 A.2d 917. Criminal Law <£=> 
274(1) 

There is no bar to trial court, if so disposed, 
granting hearing with respect to motion to va- 
cate sentence and withdraw guilty plea. 
D.C.Code 1981, § 23-110. Johnson v. U.S., 
1991, 597 A.2d 917. Criminal Law <£=> 274(1) 

Criminal defendant's right to be present at 
time sentence is imposed, and to be heard as to 
what the punishment shall be, is a fundamental 
one which implicates the due process clause. 
U.S.C.A. Const.Amend. 5. Warrick v. U.S., 
1988, 551 A.2d 1332. Constitutional Law ®=> 
270(1) 

Defendant seeking sentencing under addict 
exception of Controlled Substances Act must be 
given fair opportunity to demonstrate eligibility 
and to persuade judge that his addiction and 
offense make inappropriate an imposition of 
mandatory minimum sentence. Grant v. U.S., 
1986, 509 A.2d 1 147. Chemical Dependents <3> 
18 

Hearing on defendant's eligibility for sentenc- 
ing under addict exception of Controlled Sub- 
stances Act may be necessary where defendant's 
prima facie proffer is inconsistent with material 
portions of presentence report or government's 
representation or if presentence report or other 
material before court lacks information neces- 
sary for proper judicial determination. 
D.C.Code 1981, § 33-541(c)(2). Grant v. U.S., 
1986, 509 A.2d 1 147. Chemical Dependents ®=> 
18 

Trial judge who concluded, based on reading 
material submitted by defense counsel and pre- 
sentence report, that mandatory minimum sen- 
tence was to be applied and who said that it was 
unnecessary for defendant to testify because he 
would not believe defendant and cut off defense 
counsel who tried to respond regarding defen- 
dant's prior behavior on probation, failed to 
afford defendant fair opportunity to meet chal- 
lenges to his eligibility for sentencing under 
addict exception of Controlled Substances Act. 
D.C.Code 1981, § 33-541(c)(2). Grant v. U.S., 



CRIMINAL PROCEDURE 



1986, 509 A.2d 1 147. Chemical Dependents <£=> 
18 

2. Waiver 

Defendant seeking to be sentenced under ad- 
dict exception of Controlled Substances Act 
must alert trial judge prior to imposition of 
sentence that he seeks to be sentenced under 
addict exception; failure to do so will constitute 
waiver, and defendant cannot be sentenced pur- 
suant to addict exception unless trial court acts 
sua sponte. D.C.Code 1981, § 33-541(c)(2). 
Grant v. U.S., 1986, 509 A.2d 1147. Chemical 
Dependents <£=> 1 6 

3. Bias and prejudice 

Test of whether sentencing judge's comments 
at sentencing hearing regarding ex parte con- 
versations about defendant created appearance 
of impropriety is whether statements could lead 
objective observer reasonably to question 
judge's impartiality due to appearance that con- 
sidered ex parte communication concerning 
pending or impending proceeding. ABA Code 
of Jud. Conduct, Canon 3, subds. A(4), C(l); 
Criminal Rule 32(b)(3); D.C.Code 1981, 
§ 23-103(b). Belton v. U.S., 1990, 581 A.2d 
1205. Judges ^49(2) 

Defendant's opportunity to be heard on sub- 
ject of eligibility for sentencing under addict 
exception of Controlled Substances Act may be 
fully satisfied without a hearing where proffer of 
facts of offense make hearing unnecessary or 
trial judge finds reliable information in presen- 
tence report of defendant's ineligibility or un- 
likely prospects for likely rehabilitation, not- 
withstanding any of defendant's challenges to 
report. Grant v. U.S., 1986, 509 A.2d 1147. 
Chemical Dependents <^ 1 8 

4. Harmless error 

Trial court error in denying defendant oppor- 
tunity to present affirmative defense under sen- 
ior citizen enhancement penalty at time of sen- 
tencing was harmless, where nothing in record 
suggested that defendant's sentence would have 
differed had court found defendant reasonably 
believed victim was not 60 when he robbed her, 
and, at allocution, defendant had denied rob- 
bing victim and carrying knife with intent to do 
violent harm to anybody. D.C.Code 1981, 
§ 22-3901. Fields v. U.S., 1988, 547 A.2d 138. 
Criminal Law <$=> 1 177 



§ 23-1 03a. Rights of victims of crime. 

(a) For the purposes of this section, the term: 

(1) "Court" means Superior Court of the District of Columbia. 

(2) "Crime of violence" means any of the following or an attempt to 
commit any of the following offenses: assault, forcible sodomy, kidnapping, 
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maliciously disfiguring another, manslaughter, murder, rape, robbery, aggra- 
vated assault, or sodomy of a child less than 16 years of age. 

(3)(A) "Victim of a crime of violence" means any person who is killed or 
physically injured in the District of Columbia: 
(i) As a result of a crime of violence; 

(ii) While assisting lawfully to apprehend a person reasonably suspect- 
ed of having committed or attempted a crime of violence; 

(iii) While assisting a person against whom a crime of violence has 
been committed or attempted if the assistance was rendered in a reason- 
able manner; or 

(iv) While attempting to prevent the commission of a crime of vio- 
lence. 

(B) The term "victim of a crime of violence" shall not include any person 
who committed or aided in the commission of the crime of violence or who 
was injured or killed as an indirect result of his or her participation in an 
unlawful and criminal activity. 

(b)(1) Each victim of any crime of violence, or 1 representative from the 
immediate family of the victim if the victim has died, shall have the right: 

(A) To be present at the defendant's trial, sentencing and parole hear- 
ings, provided that the appearance will not prejudice the victim's or family 
member's ability to testify at the trial if the victim or family member is a 
witness for the prosecution or defense; 

(B) To submit, prior to the imposition of sentence, a written victim 
impact statement containing information concerning any emotional, psy- 
chological, financial, or physical harm done to or loss suffered by the 
victim; and 

(C) To offer at the defendant's parole hearings, a written statement of the 
victim's opinion whether the defendant should be granted parole. 

(2) In determining the appropriate sentence to be imposed on the defen- 
dant, the court shall consider any victim impact statement submitted under 
paragraph ' ( 1 )(B) of this subsection. 

(3) Each victim impact statement submitted under paragraph (1)(B) of this 
subsection shall be made a part of the presentence report filed by the 
probation division of the court. 

(c) Each victim of a crime of violence, or a representative of the immediate 
family of the victim if the victim has died, shall be notified pursuant to court 
rule of the right to file a victim impact statement. 

(May 10, 1989, D.C. Law 7-229, § 2(b), 35 DCR 6155; Aug. 20, 1994, D.C. Law 10-151, 
§§ 101(f), 501, 41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications Emergency Act Amendments 

1981 Ed., § 23-103a. For temporary amendment of section, see 

§§ 101(f) and 501 of the Omnibus Criminal Jus- 
tice Reform Emergency Amendment Act of 1.994 
(D.C. Act 10-255, June 22, 1994, 41 DCR 4286). 
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Legislative History of Laws 

Law 7-229, the "Victim's Rights Amendment 
Act of 1988," was introduced in Council and 
assigned Bill No. 7-586, which was referred to 
the Committee on the Judiciary. The Bill was 
adopted on first and second readings on June 
28, 1988, and July 12, 1988, respectively. 
Signed by the Mayor on August 1, 1988, it was 
assigned Act No. 7-236 and transmitted to both 
Houses of Congress for its review. 



Law 10-151, the "Omnibus Criminal Justice 
Reform Amendment Act of 1994," was intro- 
duced in Council and assigned Bill No. 10-98, 
which was referred to the Committee on the 
Judiciary. The Bill was adopted on first and 
second readings on March 29, 1994, and April 
12, 1994, respectively. Signed by the Mayor on 
May 4, 1994, it was assigned Act No. 10-238 
and transmitted to both Houses of Congress for 
its review. D.C. Law 10-151 became effective 
on August 20, 1994. 



Cross References 



Section References 

This section is referred to in § 23-103. 



Key Numbers 

Criminal Law <$^659. 
Pardon and Parole <$=>58. 
Sentencing and Punishment ^361, 
Westlaw Key Number Searches: 
284k58; 350Hk361. 



Library References 

Encyclopedias 

C.J.S. Criminal Law §§ 1175 to 1176. 
C.J.S. Pardon and Parole §§ 49 to 50. 

1 10k659; 



Victim impact evidence, 

Arbitrary and capricious punishment, vic- 
tim impact statement, use at sentencing 
phase of capital murder trial, see Booth 
v. Maryland, 1987, 107 S.Ct. 2529, 482 
U.S. 496, 96 L.Ed. 2d 440, rehearing 
denied 108 S.Ct. 31, 483 U.S. 1056, 97 
L.Ed.2d 820. 



United States Supreme Court 

Victim impact evidence 



death penalty 
cases, per se bar, see Payne v. Tennes- 
see, 1991, 111 S.Ct. 2597, 501 U.S. 
808, 115 L.Ed.2d 720, rehearing denied 
112 S.Ct. 28, 501 U.S. 1277, 115 
L.Ed.2dlll0. 



Motes of Decisions 



Authentication 3 
Construction and application 
Contents 2 



1 . Construction and application 

Trial court may consider wide range of infor- 
mation in fashioning appropriate sentence for 
defendant. Collins v. U.S., 1993, 631 A.2d 48. 

Trial court may consider more than one vic- 
tim impact statement, but must consider at least 
one, filed in manner prescribed by Victims 
Rights Amendment Act, regarding emotional, 
psychological, financial or physical harm done 
to or suffered by victim's immediate family, in 
determining appropriate sentence. Collins v. 
U.S., 1993, 631 A.2d48. 



2. Contents 

Contents of correspondence from murder vic- 
tim's family including opinions about defen- 
dant's character and sentence he should re- 
ceive, victim's funeral program, and four crayon 
drawings by his daughter, were not inflammato- 
ry or beyond scope permitted by Victims Rights 
Amendment Act. Collins v. U.S., 1993, 631 
A.2d 48. 

3. Authentication 

Letters from murder victim's family consid- 
ered by judge in sentencing defendant were not 
required to be verified Collins v. U.S., 1993, 
631 A.2d 48. 



§ 23—104. Appeals by United States and District of Columbia. 

(a)(1) The United States or the District of Columbia may appeal an order, 
entered before the trial of a person charged with a criminal offense, which 
directs the return of seized property, suppresses evidence, or otherwise denies 
the prosecutor the use of evidence at trial, if the United States attorney or the 
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Corporation Counsel conducting the prosecution for such violation certifies to 
the judge who granted such motion that the appeal is not taken for purpose of 
delay and the evidence is a substantial proof of the charge pending against the 
defendant. 

(2) A motion for return of seized property or to suppress evidence shall be 
made before trial unless opportunity therefor did not exist or the defendant 
was not aware of the grounds for the motion. 

(b) The United States or the District of Columbia may appeal a ruling made 
during the trial of a person charged with a criminal offense which suppresses 
or otherwise denies the prosecutor the use of evidence on the ground that it 
was invalidly obtained, if the United States attorney or the Corporation Counsel 
conducting the prosecution for such violation certifies to the judge who made 
the ruling that the appeal is not taken for purpose of delay and that the 
evidence is a substantial proof of the charge being tried against the defendant. 
The trial court shall adjourn the trial until the appeal shall be resolved; except 
that, if the decision on appeal has not been rendered within the ninety-six-hour 
period following the adjournment of the trial, the trial shall resume on the next 
day of regular court business following the expiration of the ninety-six-hour 
period, and the appeal shall be deemed void and without effect. 

(c) The United States or the District of Columbia may appeal an order 
dismissing an indictment or information or otherwise terminating a prosecu- 
tion in favor of a defendant or defendants as to one or more counts thereof, 
except where there is an acquittal on the merits. 

(d) The United States or the District of Columbia may appeal any other 
ruling made during the trial of a person charged with an offense which the 
United States attorney or the Corporation Counsel certifies as involving a 
substantial and recurring question of law which requires appellate resolution. 
Such an appeal may be taken only during the trial and only with leave of the 
court. The trial court shall adjourn the trial until the appeal shall be resolved; 
except that, if the decision on appeal has not been rendered within the ninety- 
six-hour period following the adjournment of the trial, the trial shall resume on 
the next day of regular court business following the expiration of the ninety-six- 
hour period, and the appeal shall be deemed void and without effect. 

(e) Any appeal taken pursuant to this section either before or during trial 
shall be expedited. If an appeal is taken pursuant to subsection (b) or (d) 
during trial, the appellate court shall hear argument on such appeal within 
forty-eight hours of the adjournment of the trial pursuant to that subsection 
shall dispense with any requirement of written briefs other than the supporting 
materials previously submitted to the trial court, shall render its decision within 
forty-eight hours of argument on appeal, and may dispense with the issuance of 
a written opinion in rendering its decision. Such appeal and decision shall not 
affect the right of the defendant, in a subsequent appeal from a judgment of 
conviction, to claim as error reversal by the trial court on remand of a ruling 
appealed from during trial. 
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(f) Pending the prosecution and determination of an appeal taken pursuant 
to this section, the defendant shall be detained or released in accordance with 
chapter 13 of this title. 

(July 29, 1970, 84 Stat. 606, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-104. 
1973 Ed., § 23-104. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 1 1-721. 

Library References 
Key Numbers Treatises and Practice Aids 

Criminal Law @»394.6(3), 1023(3, 8). Wright & Miller: Federal Prac. & Proc. 

Westlaw Key Number Searches: § 3919 3 

110k394.6(3); 110kl023(3); 110kl023(8). 

Encyclopedias 

CJ.S. Criminal Law §§ 795, 1672 to 1673, 
1675. 



Government appeals, 

Appeal by government of dismissal of in- 
dictment, double jeopardy, see Serfass 
v. U.S., U.S.Pa.1975, 95 S.Ct. 1055, 
420 U.S. 377,43 L.Ed.2d 265. 

Double jeopardy, suppression of evi- 
dence, government's right to appeal, 
see United States v. Morrison, 1976, 97 
S.Ct. 24, 429 U.S. 1, 50 L.Ed.2d 1; 
United States v. Rose, 1976, 97 S.Ct. 
26, 429 U.S. 5, 50 L.Ed.2d 5. 



United States Supreme Court 

Government appeals under Criminal Ap- 
peals Act, see U.S. v. Wilson, U.S. Pa. 
1975, 95 S.Ct. 1013, 420 U.S. 332, 43 
L.Ed.2d 232, on remand 517 F.2d 
1400. 



Granting of demurrer as acquittal, appeal 
by state barred, double jeopardy, see 
Smalis v. Pennsylvania, U.S.Pa.1986, 
106 S.Ct. 1745, 476 U.S. 140, 90 
L.Ed.2d 116, on remand 511 Pa. 229, 
512 A.2d634. 



Notes of Decisions 



Adequacy of representation, suppression 

dence 7 
Appeal of suppression of evidence .1 
Certification by prosecutor 4 
Commencement of trial 3 
Construction and application 1 
Contempt, dismissals 14 
Conviction 20 

Defendant's obligations, speedy trial 19 
Dismissals 11-15 

In general 1 1 

Contempt 1 4 

Dismissals without prejudice 13 

Double jeopardy 1 2 

Time for taking appeal 1 5 
Dismissals without prejudice 13 
Double jeopardy, dismissals 12 
Jurisdiction 2 
Law of case, suppression of evidence 8 



of evi- Neutral delays, speedy trial 1 7 

Plain error, suppression of evidence 9 
Pretrial motion required, suppression of evi- 
dence 6 
Prosecutorial delays, speedy trial 1 8 
Speedy trial 16-19 

In general 1 6 

Defendant's obligations 19 

Neutral delays 17 

Prosecutorial delays 1 8 
Suppression of evidence 5-10 

In general 5 

Adequacy of representation 7 

Appeal of suppression of evidence 1 

Law of case 8 

Plain error 9 

Pretrial motion required 6 
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Time for taking appeal, dismissals 1 5 



1. Construction and application 

Government has no right of appeal in crimi- 
nal case unless there is express legislative au- 
thorization. D.C.Code 1981, § 23- 104(c). Dis- 
trict of Columbia v. Whitley, 1994, 640 A.2d 
710. Criminal Law «S» 1024(1) 

Language of statute conferring authority on 
United States to appeal criminal matters such 
as dismissal of indictment or information or 
otherwise terminating prosecution in favor of 
defendant must be literally construed. D.C.C.E. 
§ 23-104(c). U. S. v. Jones, 1980, 423 A.2d 
193. Criminal Law ^» 1024(1) 

Objective of 1970 amendment to local code 
granting government right to appeal orders en- 
tered prior to trial suppressing evidence is to 
accord conclusiveness at trial level to pretrial 
rulings of motion to suppress by equating such 
rulings with final orders for purposes of appeal, 
and unless appealed disposition of pretrial mo- 
tion on suppression issue would seem necessari- 
ly binding on trial judge should motion be re- 
newed subsequently. D.C.C.E. § 23-1 04(a) (2). 
U. S. v. Dockery, 1972, 294 A.2d 158. Criminal 
Law C=» 394.6(5) 

2. Jurisdiction 

Whether trial court had jurisdiction over de- 
fendant after releasing him from its jurisdiction 
did not determine jurisdiction of Court of Ap- 
peals on appeal, and government could appeal 
the trial court's order where it was entered 
without authority. D.C.C.E. § 23-1 04(c). U.S. 
v. Shorter, 1975, 343 A.2d 569. Criminal Law 
®» 1017 

Dismissal of information for want of prosecu- 
tion, after denial of government's request for a 
continuance, sought to permit an appeal from 
suppression order, because of failure of govern- 
ment to comply with rules requiring written 
motion for continuance, service on opposite 
party, a hearing and request for continuance at 
least two days before trial, could not be entered 
to defeat jurisdiction of District of Columbia 
Court of Appeals on a timely appeal taken pur- 
suant to statute allowing appeal by government 
from suppression order. D.C.C.E. SCR, Crimi- 
nal Rules 111, 111(b)(1), (c); D.C.C.E. 
§ 23-104(a)(l). U. S. v. Oliver, 1972, 297 A.2d 
778. Criminal Law <$=> 1024(1) 

3. Commencement of trial 

Evidence supported trial judge's determina- 
tion that trial had begun when Government 
proffered exhibits and records as evidence in 
Government's case against defendants and thus 
trial judge's subsequent ruling that pertinent 
regulation adopted by city council was defective 
and could not be used in support of prosecution 
was an appealable ruling made during trial un- 
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der statute providing that United States or Dis- 
trict of Columbia may appeal ruling made dur- 
ing trial. D.C.C.E. §§ 17-305(a), 23-104(d). U. 
S. v. Lowery, 1977, 382 A.2d 1007. Criminal 
Law <&=> 1024(1) 

In determining whether trial court's ruling, 
made after Government's proffer of evidence, 
that pertinent regulation adopted by city council 
was defective and could not be used in support 
of prosecution was made after trial had begun 
and thus appealable under statute providing 
that United States or District of Columbia may 
appeal ruling made during trial, possibility that 
evidence in Government's proffer may have 
been irrelevant to Government's case-in-chief 
was not determinative. D.C.C.E. § 23-1 04(d). 
U. S. v. Lowery, 1 977, 382 A.2d 1007. Criminal 
Law<3=> 1024(1) 

4. Certification by prosecutor 

Prosecutor's certificate of no purposeful delay 
resulting from appeal and substantial proof of 
charge pending against defendant is not subject 
to attack so as to defeat appeal and any impact 
appeal may have on other rights of accused 
must await trial court resolution and if neces- 
sary be renewed in event of conviction. 
D.C.Code 1981, § 23-1 04(a)(1). U. S. v. Jack- 
son, 1982, 441 A.2d 937. Criminal Law <S» 
1024(1) 

5. Suppression of evidence — In general 

Issue whether trial court's ruling that govern- 
ment's negligent loss of notes taken during early 
photo array showings should be sanctioned by a 
Bundy "missing witness" on appeal by govern- 
ment from a pretrial suppression order since, 
aside from fact that ruling did not suppress 
evidence or otherwise deny prosecutor use of 
evidence at trial, instruction could be reshaped 
or totally omitted by trial court as trial devel- 
oped and, hence, was not so inseparable from 
preclusion of certain testimony as to make it 
part and parcel of pretrial suppression order. 
D.C.Code 1981, § 23-104(a)(l). U. S. v. Jack- 
son, 1982, 450 A.2d 419. Criminal Law <&> 
1134(8) 

6. Pretrial motion required, suppression 

of evidence 

Drug defendant waived issue of legality of 
detention by failing to move to suppress tangi- 
ble evidence at trial, absent showing that defen- 
dant lacked opportunity to make suppression 
motion, or that he was unaware of grounds for 
motion. D.C.Code 1981, § 23-1 04(a)(2). 

Simpson v. U.S., 1990, 576 A.2d 1336. Crimi- 
nal Law <3» 394.5(3) 

Defendant, who never asked trial court to 
suppress statements he had made to police and 
grand jury and who failed to show that he was 
unaware of grounds for motion to suppress or 
otherwise lacked opportunity to file such mo- 
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tion, did not preserve for appeal issue concern- 
ing whether trial court should have suppressed 
his uncounseled statements to police and grand 
jury at time he appeared to receive lineup di- 
rective. D.C.Code 1981, § 23-104(a)(2); Crimi- 
nal Rule 12(b)(3). Brown v. U.S., 1986, 518 
A. 2d 415, certiorari denied 108 S.Ct. 1274, 485 
U.S. 978, 99 L.Ed.2d 485. Criminal Law <£=> 
1036.1(5) 

Defendant did not move before trial to sup- 
press handgun, as required by statute and court 
rules, and absent allegation of good cause for 
his failure to do so, he waived issue on appeal. 
D.C.Code 1973, § 23-1 04(a)(2); Criminal Rules 
12(b)(3), 47-I(c). Streater v. U.S., 1984, 478 
A.2d 1055. Criminal Law @» 1044.1(6) 

Issue whether stop of defendant's car by po- 
lice officers was without articulable and reason- 
able suspicion that he had been violating the 
law, so as to make his subsequent arrest illegal, 
was not preserved for review by superior court 
where no pretrial motion to suppress was made, 
defendant did not object to the evidence at any 
time during the trial and he made no showing 
that he was unaware of the grounds for such a 
motion or that he lacked opportunity to make it. 
D.C.C.E. §§ 23-1 04(a)(2), 40-302(e); D.C.C.E. 
SCR, Criminal Rule 12(b)(3). York v. District of 
Columbia, 1979, 407 A. 2d 695. Criminal Law 
®=> 1036.1(1), 1044.1(5.1) 

Defendant waived his right to consideration 
of at-trial suppression motion, where he had 
three months after denial of motion to suppress 
without prejudice to file motion that would 
meet requirements of court's rules, he did not 
seek pretrial discovery, so that he could not 
validly claim that he was unaware of grounds of 
the motion until trial, and he made no proffer 
showing that case was exceptional one. 
D.C.C.E. § 23-104(a)(2); D.C.C.E. SCR, Crimi- 
nal Rules 12(b)(3), (d), 47-1. Buddies v. U. S., 
1979, 399 A.2d 59. Criminal Law ^ 394.6(1) 

Trial court erred in determining sua sponte to 
rehear motion to suppress, which had previous- 
ly been considered and denied pretrial, where 
no newly discovered grounds were presented. 
D.C.C.E. § 23-1 04(a)(2); U.S.C.A.Const. Amend. 
4. U. S.v.Allen, 1975, 337 A.2d 512. Criminal 
Law <3=> 394.6(5) 

Motion to suppress evidence must be filed 
before trial. D.C.C.E. § 23-104(a)(2); D.C.C.E. 
SCR, Criminal Rules 12(b)(3), 47-I(c). 
Anderson v. U. S., 1974, 326 A.2d 807, certiora- 
ri denied 95 S.Ct. 1405, 420 U.S. 978, 43 
L.Ed. 2d 659. Criminal Law <£=> 394.6(3) 

Trial court's refusal to hear motion to sup- 
press evidence filed at time of trial was within 
his discretion where defense counsel did not 
claim that motion was based upon newly 
learned information but acknowledged that be- 
lated effort to move to suppress was tactical 
response to nonappearance of two witnesses. 
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D.C.C.E. § 23-104(a)(2); D.C.C.E. SCR, Crimi- 
nal Rules 12(b)(3), 47-I(c). Anderson v. U. S., 
1974, 326 A.2d 807, certiorari denied 95 S.Ct. 
1405, 420 U.S. 978, 43 L.Ed.2d 659. Criminal 
Law <S=> 394.6(3) 

First trial judge's refusal to permit defense 
counsel to be heard as to whether there was 
valid basis for excusing him from normal re- 
quirement of filing motion to suppress evidence 
prior to trial was harmless where first judge did 
not again reach case and second trial judge, in 
refusing to rehear the motion to suppress, inde- 
pendently concluded that situation did not pres- 
ent an appropriate exception to the require- 
ment. D.C.C.E. § 23-104(a)(2); D.C.C.E. SCR, 
Criminal Rules 12(b)(3), 47-I(c). Anderson v. 
U. S. f - 1974, 326 A.2d 807, certiorari denied 95 
S.Ct. 1405, 420 U.S. 978, 43 L.Ed.2d 659. 
Criminal Law <$=> 1168(1) 

Where defendant did not move to suppress 
narcotics paraphernalia, defendant urged no 
justification for his failure to move to suppress 
and he did not attempt to show lack of opportu- 
nity to raise motion before trial or lack of 
awareness of grounds for motion before trial, 
defendant's contention that paraphernalia was 
obtained as result of illegal search and seizure 
would not be considered on appeal. D.C.C.E. 
SCR, Criminal Rules 12(b) (3), 41(g); D.C.C.E. 
General Sessions Court Rules, Criminal Divi- 
sion rule 28(e); D.C.C.E. §§ 22-3601, 23-104(a) 
(2); Fed.Rules Crim.Proc. rule 41(e), 18 
U.S.C.A.; U.S.C.A.Const. Amend. 4. Brown v. 
U. S., 1972, 289 A.2d 891. Criminal Law <S= 
1044.1(6) 

Addition of provision to rule for motion to 
suppress evidence obtained by unlawful search 
and seizure requiring that motion be made be- 
fore trial unless opportunity therefore did not 
exist or defendant was not aware of grounds for 
the motion was intended to place further re- 
striction upon manner in which search and 
seizure issues can be raised. D.C.C.E. 
§ 23-104(a) (2); D.C.C.E. SCR, Criminal Rule 
52(b). Young v. U. S., 1971, 284 A.2d 671. 
Criminal Law <&> 394.6(3) 

Motions to suppress should be heard during 
trial only in most exceptional cases. D.C.C.E. 
§ 23-1 04(a) (2); D.C.C.E. General Sessions 
Court Rules, § 1, rule 41(e); D.C.C.E. General 
Sessions Court Rules, Criminal Division rule 
41(g). Bailey v. U. S., 1971, 279 A.2d 508. 
Criminal Law <3= 394.6(5) 

7. — Adequacy of representation, suppres- 
sion of evidence 

Inasmuch as defense counsel might have con- 
cluded that evidence to support motion to sup- 
press was lacking, counsel was not negligent in 
failing to raise wrongful seizure issue with re- 
spect to stolen property taken from defendant 
prior to his arrest. D.C.C.E. §§ 22-2205, 
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23-1 04(a) (2); D.C.C.E. SCR, Criminal Rule 
52(b). Young v. U. S„ 1971, 284 A.2d 671. 
Criminal Law <$=> 64 1 . 1 3(6) 

8. Law of case, suppression of evidence 

Though on interlocutory appeal from trial 
court's ruling that victim's statement to police 
officer and nurse that she had been raped was 
inadmissible, the Court of Appeals reversed, or- 
dinary principles of "law of the case" did not 
apply and ruling on interlocutory appeal did not 
affect right of defendant, in subsequent appeal 
from judgment of conviction, to claim as error 
reversal by trial court on remand of ruling ap- 
pealed from during trial. D.C.Code 1981, 
§§22-2801, 23-104(d, e). Leasure v. U.S., 
1983, 458 A.2d 726. Criminal Law &* 1180 

With respect to motions to suppress, original 
ruling thereon becomes law of case and is bind- 
ing on other trial court judges who preside over 
later phases of same proceedings, absent signifi- 
cant new facts or defendant's prior unaware- 
ness of grounds for motion. D.C.C.E. 
§ 23-104(a)(2). U. S. v. Davis, 1975, 330 A.2d 
751. Criminal Law <3=> 394.6(5) 

When a pretrial motion to suppress has been 
heard and decided, that decision becomes the 
law of the case and only if new grounds, includ- 
ing new facts, are advanced which the defen- 
dant could not reasonably have been aware of 
may a trial judge entertain a renewed motion to 
suppress. D.C.C.E. General Sessions Court 
Rules, Criminal Division rule 41(e); Fed. Rules 
Crim.Proc. rule 41(e), 18 U.S.C.A.; D.C.C.E. 
§ 23-104(a) (2), (b). Jenkins v. U. S., 1971, 284 
A.2d460. Criminal Law <3=> 394.6(5) 

9. Plain error, suppression of evidence 

Defendant's failure to move to suppress evi- 
dence before trial and failure to show good 
cause for not filing suppression motion resulted 
in plain error review of issue of whether his 
seizure by police for identification constituted 
an illegal arrest. D.C.Code 1981, 

§ 23-104(a)(2); Criminal Rules 12(b)(3), (d), 
47-I(c). Smith v. U.S., 1989, 561 A.2d 468. 
Criminal Law <3^> 1044.1(6) 

In view of defendant's failure to move to 
suppress narcotics paraphernalia before trial, 
absent showing of plain error, admission of 
narcotics paraphernalia into evidence and deni- 
al of motion for judgment of acquittal of posses- 
sion of narcotics paraphernalia were not errors. 
D.C.C.E. SCR, Criminal Rules 12(b) (3), 41(g); 
D.C.C.E. §§ 22-3601, 23-104(a) (2). Brown v. 
U. S., 1972, 289 A.2d 891. Criminal Law <& 
1044.1(6) 

Admission into evidence of two coats which 
were in paper bag defendant had handed to 
woman companion when officers asked defen- 
dant to come over to police car was not "plain 
error" such as would provide ground for rever- 
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sal in absence of motion to exclude the evidence 
in trial court. D.C.C.E. §§ 22-2205, 
23-104(a)(2); D.C.C.E. SCR, Criminal Rule 
41(g). Young v. U. S., 1971, 284 A.2d 671. 
Criminal Law <S» 1044.1(5.1) 

10. Appeal of suppression of evidence 

Statute allowing government to appeal cer- 
tain pretrial orders permits government to ap- 
peal orders denying it the right to introduce 
specified evidence on grounds that it is hearsay 
or lacks sufficient relevance to trial issues, and 
government may do so even if order was "tenta- 
tive" in that trial judge was free to rule again on 
relevance of evidence in context of trial. 
D.C.Code, 1981 § 23-104(a)(l). U.S. v. 
Williams, 1997, 697 A.2d 1244. Criminal Law 
G=M 024(1) 

Trial court's written pretrial order denying 
government's request to introduce Drew evi- 
dence in prosecution for second-degree murder 
and voluntary manslaughter was appealable, 
though judge indicated at oral ruling that her 
ruling was only advisory and that trial judge 
would have freedom to reconsider ruling in 
context of trial. D.C.Code 1981, §§ 22-2403, 
22-2405, 22-3202, 23-104(a)(l). U.S. v. 
Williams, 1997, 697 A. 2d 1244. Criminal Law 
<^> 1024(1) 

Government could appeal adverse pretrial ev- 
identiary rulings in criminal prosecution pursu- 
ant to statute, even though judge had not ruled 
on admissibility of all evidence as to which 
parties disagreed, the government challenged 
the legal standard used by trial court rather 
than whether specific evidence was admissible, 
and evidence might ultimately be excluded at 
trial under correct standard, since United States 
Attorney certified that appeal was not filed for 
delay and that trial court's rulings excluded 
evidence that was substantial proof of charge 
pending against defendants. D.C. Code 1981, 
§ 23-104(a)(l). U.S. v. Hammond, 1996, 681 
A.2dll40. Criminal Law <S=> 1024(1) 

The government may appeal any pretrial evi- 
dentiary ruling excluding or suppressing evi- 
dence, provided that the government certifies 
that the evidence constitutes substantial proof of 
charge pending against defendant and that the 
appeal is not taken for purposes of delay. 
D.C.Code 1981, § 23-104(a)(l). District of Co- 
lumbia v. McConnell, 1983, 464 A.2d 126. 
Criminal Law <©» 1024(1) 

Not every comment made by trial judge dur- 
ing pretrial hearing indicating the evidence he 
or she believes will be excluded from criminal 
prosecution is necessarily an "order" within 
meaning of statute allowing government to ap- 
peal a pretrial order. D.C.Code 1981, 
§ 23-104(a)(l). District of Columbia v. McCon- 
nell, 1983, 464 A.2d 126. Criminal Law <&> 
1024(1) 
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Government could appeal from order denying 
right to introduce evidence of defendant's refus- 
al to submit to breathalyzer test following his 
arrest for driving under the influence where 
order excluded evidence certified by corpora- 
tion counsel as constituting substantial proof of 
charge of operating a motor vehicle while under 
the influence of intoxicating liquor and there 
was further certification that appeal was not 
taken for the purpose of delay. D.C.Code 1981, 
§§ 23-104(a)(l), 40-7 16(b). District of Colum- 
bia v. McConnell, 1983, 464 A.2d 126. Crimi- 
nal Law <s=» .1024(1) 

Pretrial evidentiary ruling that evidence con- 
cerning one rape alleged would not be admissi- 
ble in separate trial involving another to show a 
"common scheme or plan" was not appealable, 
inasmuch as it would not have law-of-the-case 
effect at subsequent trial and trial court in so 
ruling did nothing more than express an adviso- 
ry opinion on admissibility of evidence if offered 
at trial. D.C.C.E. §§ 11-946, 23-104, 
23-104(a)(l); D.C.C.E. SCR, Criminal Rules 12, 
12(b)(3), 41(g), 41-1(1); Fed.Rules Crim.Proc. 
rule 12(b)(3), 18 U.S.C.A.; 18 U.S.C.A. § 3731. 
U.S. v. Shields, 1976, 366 A.2d 454. Criminal 
Law®=> 1024(1) 

Trial court's order that the United States 
would not be permitted to call any person as a 
witness in criminal case unless, with respect to 
that witness, the government had fully complied 
with a prior order that the United States furnish 
pretrial to defense counsel the arrest and crimi- 
nal records of prosecution witnesses was final 
and appealable where the government refused 
to comply with the order to produce and thus 
the order precluding the calling of the witnesses 
effectively terminated the prosecution. 
D.C.C.E. § 23~104(a)(l). U. S. v. Engram, 
1975, 337 A.2d 488, certiorari denied 96 S.Ct. 
793, 423 U.S. 1058, 46 L.Ed.2d 648. Criminal 
Law <&=> 1024(1) 

District of Columbia had right to appeal order 
of Family Division of Superior Court, entered at 
prehearing stage of juvenile delinquency pro- 
ceeding, suppressing as evidence unregistered 
pistol and suppressing certain statements made 
by subject child prior to his arrest. D.C.C.E. 
§§ 16-2301, 16-2318, 22-3204, 23-1 04(a)(1); 
D.C.C.E. SCR, Juvenile Rules 11, 31(c). Dis- 
trict of Columbia v. ML E. H., 1973, 312 A.2d 
561. Infants <S= 242 

Words "charged with a criminal offense" as 
used in statute providing that District of Colum- 
bia may appeal a suppression order entered 
before trial of a person charged with a criminal 
offense includes the term "delinquent act." 
D.C.C.E. §§ 22-3204, 23-1 04(a)(1). District of 
Columbia v. M. E. H., 1973, 312 A.2d 561. 
Criminal Law ©=> 1024(1) 
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1 1 . Dismissals — In general 

Trial court's ruling that substantially dis- 
missed stalking counts based on its interpreta- 
tion of stalking statute was appealable order. 
D.C.Code 1981, § 23-1 04(c). U.S. v. Smith, 
1996, 685 A.2d 380, certiorari denied 118 S.Ct. 
152, 522 U.S. 856, 139 L.Ed.2d 98. Criminal 
Law ®» 1024(3) 

Trial court's refusal to reconsider order dis- 
missing indictment was not "order" within 
meaning of statute conferring authority on Unit- 
ed States to appeal. D.C.C.E. § 23-1 04(c). U. 
S. v. Jones, 1980, 423 A.2d 193. Criminal Law 
<&=> 1024(1) 

Where defendant moved not for judgment of 
acquittal but, having entered a plea, for directed 
insanity verdict, verdict of not guilty by reason 
of insanity was not acquittal on the merits that 
barred appeal by Government from direction of 
such verdict. D.C.C.E. § 23-104(c). U. S. v. 
Tyler, 1977, 376 A.2d 798. Criminal Law <£=> 
1024(5) 

Ruling that original indictment which 
charged only that defendant "stole" was insuffi- 
cient because of the failure to allege specific 
intent to steal was not a decision which went to 
substance of accusation or defenses to it and 
thus did not preclude, under doctrine of res 
judicata, subsequent grand jury indictment in 
same language, even absent notice of appeal by 
Government." D.C.C.E. §§ 22-2901, 22-3202, 
23-1 04(c). Washington v. U. S., 1976, 366 A.2d 
457. Judgment ®=> 751 

Government may appeal order which termi- 
nates prosecution in favor of defendant and is 
not an acquittal on the merits. D.C.C.E. 
§ 23-1 04(c).' U.S. v. Shorter, 1975, 343 A.2d 
569. Criminal Law <SP 1024(1) 

Where order of suppression of evidence, if 
lawful, effectively terminated the prosecution, 
trial date became academic, rule requiring writ- 
ten motion for a continuance and request for a 
continuance at least two days before trial be- 
came subordinate to government's statutory 
right to appeal during time when appeal could 
be noted and oral continuance request by gov- 
ernment to permit an appeal from suppression 
order could not justify dismissal order on 
ground of government's failure to comply with 
rules. D.C.C.E. SCR, Criminal Rules 111, 
111(b)(1), (c); D.C.C.E. §§ 22-3601, 
23-1 04(a)(1), 33-402. U. S. v. Oliver, 1972, 297 
A.2d 778. Criminal Law ®=> 700(1) 

Where underlying rationale for dismissal of 
information was an erroneous belief that defen- 
dant would be incarcerated because of govern- 
ment's appeal from suppression order and a 
preoccupying disagreement with government's 
announced determination to proceed with the 
appeal, order of dismissal was without authority 
and void. D.C.C.E. §§ 22-3601, 23-104(a)(lj, 
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(0, 23-581, 33-402. U. S. v. Oliver, 1972, 297 
A.2d 778. Criminal Law <$=> 303.30(1) 

12. Double jeopardy, dismissals 

Because jeopardy had not attached when trial 
court dismissed charge after opening statement 
by prosecutor, Court of Appeals had jurisdiction 
over government's appeal. D.C.Code 1981, 
§ 23-1 04(c). District of Columbia v. Whitley, 
1994, 640 A.2d 710. Criminal Law £=> 1024(2) 

United States could appeal to Court of Ap- 
peals order which terminated prosecution in 
favor of defendant where Court of Appeals' 
opinion on constitutionality of statute at issue 
would not require retrial prohibited by double 
jeopardy clause. 40 U.S.C.A. § 13k; D.C.Code 
1981, § 23-1 04(c); U.S.C.A. Const.Amends. 1, 
5. U.S. v. Wall, 1987, 521 A.2d 1140. Criminal 
Law<£=> 1024(2) 

Where criminal trial was aborted under cir- 
cumstances permitting retrial, double jeopardy 
principles did not preclude Government from 
appealing from subsequent dismissal of indict- 
ment. D.C.C.E. §§ 22-1801(a), 22-2202, 
23-104(c); U.S.C.A.Const. Amends. 5, 6. U.S. 
v. Harvey, 1977, 377 A. 2d 411, on rehearing 
392 A.2d 1049. Criminal Law <&=> 1024(2) 

13. Dismissals without prejudice 

Unlike dismissal of criminal complaint, dis- 
missal of indictment or information is appeal- 
able even if it is without prejudice to filing of 
new such instrument. D.C.Code 1981, 
§ 23-104(c). U.S. v. Maye, 1996, 675 A.2d 57. 
Criminal Law <3=> 1023(8) 

Dismissal of an information without prejudice 
is an appealable order. D.C.C.E. § 23-104. U. 
S. v. Cummings, 1973, 301 A.2d 229. Criminal 
Law ©=> 1023(8) 

That dismissal of indictment without preju- 
dice created no bar to seeking a new indictment 
did not render dismissal order nonre viewable. 
D.C.C.E. §§ 11-721, 23-104(c). U. S. v. Hector, 
1972, 298 A.2d 504. Criminal Law <^> 1024(3) 

14. Contempt, dismissals 

Trial court's refusal to issue order to show 
cause why special agent of Drug Enforcement 
Administration (DEA) should not be held in 
criminal contempt was not appealable. 
D.C.Code 1981, § 23-104(c). U.S. v. Maye, 
1996, 675 A.2d57. Contempt ®=> 66(2) 

Once trial court has ordered person to show 
cause why he or she should not be held in 
criminal contempt, and issue has been joined, 
dismissal of contempt proceeding is legal equiv- 
alent of terminating prosecution in favor of de- 
fendant, and thus is appealable. D.C.Code 
1981, § 23-104(c). U.S. v. Maye, 1996, 675 
A.2d 57. Contempt ©=> 66(2) 
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15. Time for taking appeal, dismissals 

Where United States failed to note its appeal 
of original order dismissing indictment against 
defendant within required ten days, proceedings 
were irrevocably terminated, and trial court's 
subsequent refusal to reconsider its initial order 
dismissing indictment was not an appealable 
"order." D.C.C.E. § 23-104(c); D.C.C.E. Court 
of Appeals Rule 4, subd. II(b)(l, 2). U. S. v. 
Jones, 1980, 423 A.2d 193. Criminal Law <3=> 
1069(6) 

16. Speedy trial — In general 

For an expedited appeal from a pretrial sup- 
pression order in the context of a speedy trial, 
the government should normally be expected to 
file a brief in about 20 days from the date of the 
notice of appeal. D.C.Code 1981, 

§ 23-104(a)(l), (e); U.S.C.A. Const.Amend. 6. 
Graves v. U.S., 1984, 490 A.2d 1086, certiorari 
denied 106 S.Ct. 814, 474 U.S. 1064, 88 
L.Ed.2d 788. Criminal Law <£=> 577.10(4) 

Lapse of 25 months between defendant's ar- 
rest on charges and commencement of trial was 
not violative of defendant's constitutional right 
to a speedy trial, notwithstanding Government's 
failure to expedite appeal of suppression ruling, 
defendant's repeated attempts to gain dismissal 
on speedy trial grounds, and prejudice to defen- 
dant from his incarceration during entire period 
of 25 months, where bulk of delay was due to 
neutral, institutional factors, defendant's own 
failure to seek expedition of pretrial appeal and 
to demand a prompt trial, and total absence of 
any impairment of defendant's ability to defend 
himself by virtue of delay. D.C.Code 1981, 
§ 23-104(a)(l), (e); U.S.C.A. Const.Amend. 6. 
Graves v. U.S., 1984, 490 A.2d 1086, certiorari 
denied 106 S.Ct. 814, 474 U.S. 1064, 88 
L.Ed.2d 788. Criminal Law <&=> 577.10(3) 

Sixth Amendment right to speedy trial em- 
braced period between arrest and trial and also 
applied to postappeal period, i. e., time between 
issuance of appellate court's mandate reversing 
conviction and commencement of new trial, or 
decision of postappeal speedy trial motion. 
D.C.C.E. §§ 23-104, 23-104(c); U.S.C.A.Const. 
Amends. 5, 6, 14. U. S. v. Alston, 1980, 412 
A.2d351. Criminal Law ©=> 577.6 

Four and one-half-month period between ar- 
rest and trial and three and one-half-months 
postappeal period, i. e., time between issuance 
of appellate court's mandate reversing convic- 
tion and commencement of new trial or deci- 
sion on postappeal speedy trial motion, did not 
deprive defendant of constitutional right to 
speedy trial, whether periods were taken sepa- 
rately" or together. D.C.C.E. §§ 23-104, 
23-104(c); U.S.C.A.Const. Amends. 5, 6, 14. U. 
S. v. Alston, 1980, 412 A,2d 351. Criminal Law 
<S^ 577.14, 577.15(3) 
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Sixth Amendment covers period of pretrial 
and midtrial government appeals under District 
of Columbia statute. D.C.C.E. § 23-104; 
U.S.C.A.Const. Amend. 6. U. S. v. Alston, 1980, 
412A.2d351. Criminal Law <£=> 577.6 

1 7. — Neutral delays, speedy trial 

A neutral delay of no more than two weeks 
should have been allowed Government, for 
speedy trial purposes, in completing transcript 
once notice of appeal was filed from pretrial 
separation order. D.C.Code 1981, 

§ 23-104(a)(l), (e); U.S.C.A. Const.Amend. 6. 
Graves v. U.S., 1984, 490 A.2d 1086, certiorari 
denied 106 S.Ct. 814, 474 U.S. 1064, 88 
L.Ed.2d 788. Criminal Law <£=> 577.10(4) 

Unavoidable delay by a pretrial government 
appeal should be considered neutral, and thus 
counted against the government on a speedy 
trial claim to roughly the same degree as delay 
caused by court backlog, and unreasonable de- 
lay caused by failure to expedite the appeal 
should be considered significant. D.C.Code 
1981, § 23-104(a)(l), (e); U.S.C.A. Const 
Amend. 6. Graves v. U.S., 1984, 490 A.2d 1086, 
certiorari denied 106 S.Ct. 814, 474 U.S. 1064, 
88 L.Ed.2d 788. Criminal Law <&=> 577.12(1) 

Since some delay in the trial necessarily at- 
tends invocation of the appellate process when 
the government appeals pretrial separation or- 
ders, it is not appropriate to count all such time 
automatically as significant delay for speedy 
trial purpose. D.C.Code 1981, § 23-104(a)(l), 
(e); U.S.C.A. Const.Amend. 6. Graves v. U.S., 
1984, 490 A.2d 1086, certiorari denied 106 S.Ct. 
814, 474 U.S. 1064, 88 L.Ed.2d 788. Criminal 
Law €=> 577.10(4) 

Period of ten days taken by the United States 
Attorney's Office to make a considered decision 
whether to file a notice of appeal from a pretrial 
suppression order was not unreasonable and, 
hence, was neutral delay for purpose of analyz- 
ing speedy trial claim. D.C.Code 1981, 
§ 23-1 04(a)(1), (e); U.S.C.A. Const.Amend. 6. 
Graves v. U.S., 1984, 490 A.2d 1086, certiorari 
denied 106 S.Ct. 814, 474 U.S. 1064, 88 
L.Ed.2d 788. Criminal Law <£=> 577,10(4) 

Delay of two weeks by Government in com- 
pleting transcript after filing of notice of appeal 
from pretrial suppression order was unavoid- 
able and, hence, was neutral delay for purpose 
of analyzing speedy trial claim. D.C.Code 
1981, § 23-l04(a)(l), (e); U.S.C.A. Const. 
Amend. 6. Graves v. U.S., 1984, 490 A.2d 1086, 
certiorari denied 106 S.Ct. 814, 474 U.S. 1064, 
88 L.Ed.2d 788. Criminal Law <£=> 577.10(4) 

18. Prosecutorial delays, speedy trial 

Twelve months of two-year delay occasioned 
by Government's two interlocutory appeals 
would be considered as significant, in determin- 
ing whether Government denied defendant's 
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right to speedy trial, though issues appealed 
involved evidence which was vital to case and 
Government's position that trial court had erred 
was very strong, where Government took no 
action to obtain expedition during first appeal 
and, in second appeal, tardily sought expedition 
and then filed its reply brief late although court 
had granted its request to expedite. Court of 
Appeals Rule 4, Pt. III(a)(l 984); D.C.Code 
1981, § 23-104(e); U.S.C.A. Const.Amend. 6. 
Sell v. U.S., 1987, 525 A.2d 1017. Criminal 
Law <&=> 577.12(1) 

Delay of four months of the Government in 
filing an expedited appeal of pretrial suppres- 
sion order constituted a significant charge 
against the Government in the context of ana- 
lyzing speedy trial claim. D.C.Code 1981, 
§ 23-1 04(a)(1), (e); U.S.C.A. Const.Amend. 6. 
Graves v. U.S., 1984, 490 A.2d 1086, certiorari 
denied 106 S.Ct. 814, 474 U.S. 1064,, 88 
L.Ed.2d788. Criminal Law &=> 577.12(1) 

Although there was no indication that Gov- 
ernment, by taking an interlocutory appeal of 
another case against discovery of names and 
addresses of its prospective witnesses, attempt- 
ed to delay trial to obtain a tactical advantage 
or to harass defense, and although no deliberate 
delay in processing appeal was evident, because 
prosecutor did not invoke expedited appeal pro- 
cedure provided by statute, 18^-month period 
in which case was held in abeyance pending 
disposition of Government's interlocutory ap- 
peal represented a significant charge against the 
Government in speedy trial calculation. 
U.S.C.A.Const. Amend. 6; D.C.C.E. Court of 
Appeals Rules, rule 4, pt. Ill; D.C.C.E. 
§ 23-104(e). Day v. U. S., 1978, 390 A.2d 957. 
Criminal Law <&» 577.10(4) 

Pretrial government appeal time, whether 
short or long, shall as a general rule be consid- 
ered a significant, rather than neutral, charge 
against the Government when calculating 
speedy trial claim, unless prosecutor moves the 
Court of Appeals to expedite appeal; if that is 
done, Government's charge for delay shall be 
deemed neutral, irrespective of length, since 
appellate court itself must be presumed to act as 
expeditiously as possible given its case load and 
established, often conflicting, priorities. 
U.S.C.A.Const. Amend. 6; D.C.C.E. Court of 
Appeals Rules, rule 4, pt. Ill; D.C.C.E. 
§ 23-1 04(e). Day v. U. S., 1978, 390 A.2d 957. 
Criminal Law &=> 577.12(1) 

19. Defendant's obligations, speedy trial 

Failure of the defendant to take any steps to 
ensure that the Government's appeal from a 
pretrial suppression order was expedited dimin- 
ished somewhat the weight of the delay, but it 
was not enough to remove it from the category 
of significant delay in the context of the speedy 
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trial claim. D.C.Code 1981, § 23-104(a)(l), (e); 20. Conviction 

U.S.C.A. Const.Amend. 6. Graves v. U.S., 1984, Statute [D.C.Code 1981, § 23-104(e)] permit- 

490 A. 2d 1086, certiorari denied 106 S.Ct. 814, ting defendant to challenge on appeal from con- 

474 U.S. 1064, 88 L.Ed.2d 788. Criminal Law viction a decision entered on interlocutory gov- 

<>=> 577.10(4) ernmenl appeal applies to inter) ocutory appeals 

Even if entitled by statute to an expedited only during trial and does not apply to pretrial 

government appeal before or during trial, defen- interlocutory appeals. D.C.Code 1981, 

dant should make that interest known. § 23-1 04(a)(1), (b, d). Minick v. U.S., 1986, 

D.C.C.E. § 23-1 04(e); D.C.C.E. Court of Ap- 506 A. 2d 1115, certiorari denied 107 S.Ct. 133, 

peals Rules, rule 4, pt. III. Day v. U. S., 1978, 479 U.S. 836, 93 L.Ed.2d 76. Criminal Law <S=> 

390 A.2d 957. Criminal Law <S=> 577.10(10) 1134(3) 

§ 23-105. Challenges to jurors. 

(a) In a trial for an offense punishable by death, each side is entitled to 
twenty peremptory challenges. In a trial for an offense punishable by impris- 
onment for more than one year, each side is entitled to ten peremptory 
challenges. In all other criminal cases, each side is entitled to three perempto- 
ry challenges. If there is more than one defendant, or if a case is prosecuted 
both by the United States and by the District of Columbia, the court may allow 
additional peremptory challenges and permit them to be exercised separately or 
jointly, but in no event shall one side be entitled to more peremptory challenges 
than the other. 

(b) The court may direct that jurors in addition to the regular jury be called 
and impaneled to sit as alternate jurors. In addition to those otherwise 
allowed, each side is entitled to one peremptory challenge if one or two 
alternate jurors are to be impaneled, to two peremptory challenges if three or 
four alternate jurors are to be impaneled, and to three peremptory challenges if 
five or six alternate jurors are to be impaneled. 

(c) Any juror or alternate juror may be challenged for cause. 

(d) No verdict shall be set aside for any cause which might be alleged as 
ground for challenge of a juror before the jury is sworn, except when the 
objection to the juror is that he had a bias against the defendant such as would 
have disqualified him, such disqualification was not known to or suspected by 
the defendant or his counsel before the juror was sworn, and the basis for such 
disqualification was the subject of examination or request for examination of 
the prospective jurors by or on request of the defendant. 

(July 29, 1970, 84 Stat. 607, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-105. 
1973 Ed., § 23-105. 



Cross References 



Challenges in civil cases, see § 11-1902. 
Qualifications of jurors, see § 1 1-1901. 
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Law Review and Journal Commentaries 



Trial Court Discretion in Conducting the Voir 
Dire Subjected to More Stringent Scrutiny: 



Cordero v. United 
1121,(1984). 



States. 33 Cath.U.L.Rev. 



Key Numbers 

Criminal Law<3^923(l). 
Jury <&=> 125, 136(5, 7), 143. 
Westlaw Key Number Searches: 

230kl25; 230kl36(5); 

230kl43. 



Library References 

Encyclopedias 

C.J.S. Juries §§ 266, 340, 367, 429, 431, 492. 

110k923(l); 
230kl36(7); 



United States 

Peremptory challenges, 

In general, 

Failure to remove for cause, see Ross v. 
Oklahoma, U.S.Okla.1988, 108 S.Ct. 
2273, 487 U.S. 81, 101 L.Ed.2d 80, 
rehearing denied 109 S.Ct. 1 1, 487 U.S. 
1250, 101 L.Ed.2d962. 

Impartial jury, jury selection, peremptory 
challenges, race discrimination, inquiry 
when jury meets fair cross section re- 
quirement, see Alvarado v. U.S., 
U.S.N.Y.1990, 1 10 S.Ct. 2995, 497 U.S. 
543, 111 L.Ed.2d 439, on remand 923 
F,2d253. 

Impartial jury, peremptory challenges 
based on gender, ethnic origin, or race, 
erroneous refusal to remove for cause, 
see U.S. v. Marti nez-Salazar, U.S.Ariz. 
2000, 120 S.Ct. 774. 

Preservation of error, equal protection 
objection to peremptory challenges, see 
Trevino v. Texas, U.S.Tex. 1992, 112 
S.Ct. 1547, 503 U.S. 562, 118 L.Ed.2d 
193, on remand 841 S.W.2d 385. 

Race-neutral explanations, physical ap- 
pearance see Purkett v.. Elem, U.S. Mo. 
1995, 115 S.Ct. 1769, 514 U.S. 765, 
131 L.Ed.2d 834, rehearing denied 115 
S.Ct. 2635, 515 U.S. 1170, 132 L.Ed.2d 
874, on remand 64 F.3d 1 195. 

Sex discrimination, see J.E.B. v. Alabama 
ex rel. T.B., 1994, 114 S.Ct. 1419, 511 
U.S. 127, 128 L.Ed.2d 89, on remand 
641So.2d821. 
Race discrimination, 

Bilingual jurors excluded, race discrimi- 
nation, peremptory challenges, dispa- 



Supreme Court 

rate impact, pretext, see Hernandez v. 
New York, U.S. N.Y.I 991, 111 S.Ct. 
1859, 500 U.S. 352, 114 LJEd.2d.395. 

Inquiry when jury meets fair cross sec- 
tion requirement, peremptory chal- 
lenges, race discrimination, see Alvara- 
do v. U.S., U.S.N.Y.1990, 110 S.Ct. 
2995, 497 U.S. 543, 111 L.Ed.2d 439, 
on remand 923 F.2d 253. 

Prima facie case of racial discrimination 
based on peremptory challenges, see 
Griffith v. Kentucky, U.S.Okla.1987, 

107 S.Ct. 708, 479 U.S. 314, 93 
L.Ed.2d 649, on remand 817 F.2d 674. 

Race discrimination by defendant, per- 
emptory challenges, see Georgia v. 
McColIum, 1992, 112 S.Ct. 2348, 505 
U.S. 42, 120 L.Ed.2d 33, on remand 
262 Ga. 554,422 S.E.2d 866. 

Retroactivity of prima facie showing re- 
quirements, peremptory challenges, ra- 
cial discrimination, see Teague v. Lane, 
U.S.IU. 1989, 109 S.Ct. 1060, 489 U.S. 
288, 103 L.Ed, 2d 334, rehearing denied 
109 S.Ct. 1771, 490 U.S. 1031, 104 
L.Ed.2d 206. 

White defendants, exclusion of blacks, 
peremptory strikes, see Holland v. Illi- 
nois, U.S. 111.1990, 110 S.Ct. 803, 493 
U.S. 474, 107 L.Ed.2d 905, rehearing 
denied 110 S.Ct. 1514, 494 U.S. 1050, 

108 L.Ed. 2d 650, habeas corpus condi- 
tionally granted 754 F.Supp. 1245, re- 
versed 963 F.2d 1044, certiorari denied 
113 S.Ct. 1053, 506 U.S. 1082, 122 
L.Ed.2d 360. 



Notes of Decisions 



Age, peremptory challenges 4 
Challenges for cause 5, 6 

In general 5 

Preservation of challenges for cause 
Jury pool 1 
Number of peremptory challenges 3 



Peremptory challenges 2-4 
In general 2 
Age 4 
Number of peremptory challenges 
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GENERAL PROVISIONS 



Preservation of challenges for cause 6 



1. Jury pool 

In order to establish denial of Sixth Amend- 
ment right to be tried by jury chosen from pool 
representing fair cross section of community, 
defendant must show group alleged to be ex- 
cluded is distinctive group in community, that 
group's representation in source from which 
juries are selected is not fair and reasonable in 
relation to number of such persons in communi- 
ty, and that underrepresentation results from 
systematic exclusion of group in jury selection 
process. U.S.C.A. Const.Amend. 6. Harlee v. 
District of Columbia, 1989, 558 A.2d 351. Jury 
@=> 33(1.1) 

Absent evidence showing that alleged under- 
representation of men on jury panel was due to 
their systematic exclusion from random selec- 
tion process for calling local residents to jury 
service, defendant failed to establish he was 
denied his Sixth Amendment right to be tried by 
jury chosen from pool representing fair cross 
section of community. U.S.C.A. Const.Amend. 
6. Harlee v. District of Columbia, 1989, 558 
A.2d 351. Jury <3=> 33(1.25) 

Absent evidence showing that alleged under- 
representation of men on jury panel was due to 
their systematic exclusion from random selec- 
tion process for calling local residents to jury 
service, defendant failed to establish he was 
denied his Fifth Amendment right to due pro- 
cess because of discriminatory exclusion or sub- 
stantial underrepresentation of persons from 
jury based on sex. U.S.C.A. Const.Amend. 5. 
Harlee v. District of Columbia, 1989, 558 A.2d 
351. Constitutional Law C=> 267; Jury <3=» 
33(1.25) 

In order to establish violation of Fifth Amend- 
ment right to due process because of discrimi- 
natory exclusion or substantial underrepresen- 
tation of persons from jury, defendant must 
show underrepresented group is identifiable, 
distinct class, group has been substantially un- 
derrepresented on juries in relation to its repre- 
sentation in population, and jury system at 
question is susceptible of abuse or not racially 
neutral. Harlee v. District of Columbia, 1989, 
558 A. 2d 351. Constitutional Law <£=> 267; Jury 
©=33(1.1) 

2. Peremptory challenges — In general 

In order to win reversal on ground that jury 
selection procedure used by the trial judge frus- 
trated defendants' effective use of peremptory 
challenges, defendants had to show not only 
that there was error in trial court's jury selec- 
tion procedure, but that they suffered prejudice 
as a result of such error. D.C.Code 1981, 
§ 23-1 05(a); Criminal Rule 24(b). Lee v. U.S., 
1997, 699 A.2d 373. Criminal Law <3=> 1166.16 
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Note 3 

Although trial court should have advised at 
outset of voir dire that a pass would not consti- 
tute a strike, fact that judge did not announce 
such rule until each side had struck seven jury 
members did not prejudice defendant, in that it 
came at a time when both sides were in parity, 
and its effect was thus virtually the same as if it 
had been made at the start of the proceeding; 
furthermore, court's manner of conducting the 
voir dire did not unduly restrict defendant's 
exercise of his right to make peremptory chal- 
lenges, even though, as result of alternating 
pattern of challenges, each side had to accept at 
least one juror whom he had not had an oppor- 
tunity to challenge. D.C.Code 1981, 
§ 23-1 05(a); Criminal Rule 24(b). Taylor v. 
U.S., 1983, 471 A.2d 999. Criminal Law ©=> 
1166.16; Jury©=> 138(2) 

Jury selection method whereby no juror from 
venire was allowed into box to replace juror 
struck until each round had been completed 
denied on last round defendant's right to reject 
jurors and hence violated defendant's statutory 
right to exercise ten peremptory challenges, re- 
quiring reversal of conviction of unauthorized 
use of motor vehicle. D.C.C.E. §§ 22-2204, 
23-105(a); D.C.C.E. SCR, Criminal Rule 24(b). 
Butler v. U. S„ 1977, 377 A.2d 54. Criminal 
Law<3=> 1166.16; Jury <3=* 135 

Where trial court announced that each side 
would have three peremptory challenges and 
that a pass would count as a challenge, where, 
after first two rounds of challenges and after 
trial court requested Government to exercise its 
final challenge first, prosecutor replied that 
Government was satisfied and defense counsel 
then exercised his last challenge, trial court 
committed reversible error in departing from 
procedure it established to allow prosecutor to 
subsequently make another challenge, thus al- 
lowing Government to make more challenges 
than the defense. D.C.C.E. SCR, Criminal Rule 
24(b); D.C.C.E. § 23-1 05(a). Armwood v. U. 
S., 1977, 373 A.2d 895. Criminal Law <£=> 
1166.16; Jury©=> 138(3) 

If the question whether a particular peremp- 
tory challenge was discriminatorily exercised is 
to be resolved with any pretense of authority or 
accuracy, the amount of time and resources that 
will have to be devoted to the inquiry may be 
very substantial. To permit inquiry into the basis 
for a peremptory challenge tends to force the 
peremptory challenge to collapse into a chal- 
lenge for cause. Although the prosecutor's ex- 
planation of a peremptory challenge need not 
rise to the level justifying a challenge for cause, 
some sort of explanation is required. United 
States v. Cosby, 1 15 WLR 721 (Super. Ct. 1987). 

3. Number of peremptory challenges 

Trial court's granting of additional perempto- 
ry strike to state and defendants was proper 
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Note 3 

response to mishap in which juror had mistak- 
enly seated herself as next in order on jury list 
and did not result in denial of defendants' right 
to exercise peremptory strikes; state passed on 
last strike based upon order in which jurors 
were to be seated in courtroom, and testified 
that juror in question would have been stricken 
except for mistaken seating. D.C.Code 1981, 
§ 23-1 05(a). Stevens v. U.S., 1996, 683 A.2d 
452, certiorari denied 118 S.Ct. 211, 522 U.S. 
883, 139 L.Ed.2d 146. Jury <3=> 136(4) 

The right to a specific number of peremptory 
challenges of prospective jurors and manner in 
which the challenges are to be exercised is not 
constitutionally mandated; nevertheless, defen- 
dant's right to challenge a prospective juror 
without cause is one of the most important 
rights secured to an accused. D.C.Code 1981, 
§ 23-1 05(a); Criminal Rule 24(b). Taylor v. 
U.S., 1983, 471 A.2d 999. Jury ®=» 136(4), 
138(.5) 

Defendant was not entitled to three perempto- 
ry challenges in selecting jury, in addition to 
those allowed codefendant; the defendants 
were properly treated as one defendant in al- 
lowance and exercise of challenges. D.C.Code 
1961, § 23-107; Municipal Court Rules, Crimi- 
nal Division, rule 15. Yankovitz v. U. S. (Cr. 
App. 1962) 182 A.2d 889. Jury <3=> 136(6) 

4. Age, peremptory challenges 

District of Columbia Human Rights Act 
(DCHRA) does not prohibit use of peremptory 
challenges based on age. D.C.Code 1981, 
§§ 1-2511, 23-1 05(a). Evans v. U.S., 1996, 682 
A.2d644. Jury ©=> 33(5.15) 
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5. Challenges for cause — In general 

Trial court did not abuse its discretion in 
failing to ask jury panel specifically whether 
they would be influenced by fact that case in- 
volved sex crimes with little girls, since defen- 
dant himself covered question in substance by 
asking jury whether their impartiality would be 
affected by fact that crime, which they knew 
was sex crime, involved children. D.C.Code 
1981, § 22-11 12(b). Harlee v. District of Co- 
lumbia, 1989, 558 A.2d 351. Jury <&* 131(10) 

6. Preservation of challenges for cause 

Prerequisite to challenging verdict on ground 
of partiality of jury is that defense have either 
requested examination on subject or actually 
conducted such questioning. Harlee v. District 
of Columbia, 1989, 558 A.2d 351. Jury ®» 142 

No plain error resulted from failure to ques- 
tion jury as to whether they had special preju- 
dices involving men in light of defendant's fail- 
ure to provide basis for conclusion that gender 
bias played role in his conviction, and in light of 
discretion afforded trial court in conducting 
voir dire and trial court's general interrogation 
at end of voir dire as to bias of jury. Harlee v. 
District of Columbia, 1989, 558 A.2d 351. 
Criminal Law @=> 1035(6) 

Defense counsel's failure to object to court's 
jury selection process, which process precluded 
defendant from exercising fully the tenth per- 
emptory challenge, did not constitute waiver of 
right to exercise tenth peremptory challenge. 
D.C.C.E. §§ 22-2204, 23-105(a); D.C.C.E. SCR, 
Criminal Rule 24(b). Butler v. U. S., 1977, 377 
A.2d54. Jury<$^ 142 



§ 23—106. Witnesses for defense; fees. 

The court shall order at any time that a subpoena be issued for service upon a 
named witness on behalf of a defendant if the defendant makes an application 
for such an order and makes a satisfactory showing that he is financially unable 
to pay the fees of the witness and that the presence of the witness is necessary 
to an adequate defense. If the court orders the subpoena to be issued the costs 
incurred by the process and the fees of the witness so subpoenaed shall be paid 
in the same manner in which similar costs and fees are paid in case of a 
witness subpoenaed in behalf of the prosecuting authority. 

(July 29, 1970, 84 Stat. 607, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-106. 
1973 Ed.,§ 23-106. 



Gross References 

Competency and credibility of witnesses who have been convicted of crime, see § 14-305. 

322 



GENERAL PROVISIONS §23-107 

Library References 

Key Numbers Encyclopedias 

Costs @»302.2(1). CJ.S. Criminal Law § 1746. 

West! aw Key Number Search: 102k302.2(l). 

United States Code Annotated 

Witnesses and evidence, federal criminal procedure, see 18 U.S.C.A. § 3481 et seq. 

Notes of Decisions 

Construction and application 1 ment right to compulsory process when trial 

Necessity 2 court quashed three subpoenas which had been 

served on Attorney General of United States, 



1. Construction and application acting chief of metropolitan police department 

Accused has right to compulsorv process for and director of Maryland lottery, where defen- 

obtaining witnesses in his favor but there are dant intended to use their testimony to support 

limitations on that right. U.S.C.A.Const. his claim of selective enforcement, but he did 

Amend. 6. Davis v. U. S., 1978, 390 A.2d 976. not make clear showing that testimony of the 

Witnesses ©=> 2(1) officials was essential to prevent prejudice or 

2 Necessity injustice. U.S.C.A.Const. Amend. 6; D.C.C.E. 

'Defendant charged with violating municipal ^ T 2 ¥ 2 - 15 ?*' f 2 "I^' ^2-1505 22-1508. Davis 

gambling laws was not denied Sixth Amend- v - U - S -> 1978 > 390 A.2d 976. Witnesses <S=> 2(2) 

§ 23—107. Discharge or acquittal of joint defendant during trial in order to 
be witness. 

(a) When two or more persons are jointly indicted or charged by informa- 
tion, or charged by separate indictments or informations which have been 
joined for trial, the court may, with the consent of the prosecuting authority, 
direct that a defendant who has not gone into his defense be discharged so that 
he may be a witness for the prosecution. 

(b) When two or more persons are jointly tried, a person desiring that 
another defendant testify on his behalf may request a judgment of acquittal on 
behalf of such defendant, which the court shall consider in the same manner as 
a motion made by such defendant. 

(c) At the request of a defendant who wishes to testify on behalf of another 
person with whom he is jointly tried, if the evidence against such defendant is 
sufficient to be submitted to the jury and if such other person consents, the 
court may submit the case concerning such defendant to the jury separately so 
that his testimony may not be considered against him by such jury, 

(d) A discharge granted pursuant to subsection (a), or an acquittal secured 
pursuant to subsection (b) or (c), shall be a bar to another prosecution for the 
same offense of the defendant so discharged or acquitted. 

(July 29, 1970, 84 Stat. 607, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-107. 
1973 Eel., § 23-107. 
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Library References 
Key Numbers Encyclopedias 

Criminal Law @=>303.30(1), 753.2(2). c j s Criminal Law §§ 421, 1277. 

West] aw Key Number Searches: 

110k303.30(l); 110k753.2(2). 

§ 23-108. Depositions. 

(a) If a material witness for either the prosecution or the defendant resides 
more than twenty-five miles from the place of holding court, is sick or infirm, 
or is about to leave the District of Columbia, and the prosecution or the 
defendant applies in writing to the court for a commission to examine such 
witness, the court may grant the commission, and enter an order stating for 
what length of time notice shall be given to the other party before such witness 
shall be examined. At or before the time fixed in the notice, when the 
examination is upon written interrogatories, the other party may file cross- 
interrogatories. When the examination is conducted orally, the other party 
may cross-examine the deponent. If the other party fails to file written 
interrogatories or fails to attend an oral examination, the clerk shall file the 
following interrogatories: 

"(1) Are all your statements in the foregoing answers made from your own 
personal knowledge? If not, show what is stated upon information and give 
its source. 

"(2) State everything you know in addition to what is stated in your above 
answers concerning this case favorable to either the prosecution or the 
defendant/' 

(b) The court may order in any case that the examination be conducted 
orally. 

(c) The commission shall issue from the clerk's office, the examination of the 
witnesses shall be made and certified, and the return thereof made in the same 
manner as in civil cases, and unimportant irregularities or errors in the 
proceedings under the commission shall not cause the deposition to be exclud- 
ed where no substantial prejudice can be wrought to the prosecution or the 
defendant by such irregularities or errors. 

(d) Copies of the depositions or answers to interrogatories shall be made 
available to all of the parties upon the completion of the examination. 

(July 29, 1970, 84 Stat 608, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed.,§ 23-108. 

1973 Eel., § 23-108. 

? 

Cross References 

Depositions in civil cases, see § 14-104. 
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Library References 
Key Numbers Encyclopedias 

Criminal Law <^>6272. C.J.S. Criminal Law § 468. 

West! aw Key Number Search: 110k627.2. 

§ 23-109. Powers of investigators assigned to United States Attorney. 

Any special investigator appointed by the Attorney General and assigned to 
the United States Attorney for the District shall have authority to execute all 
lawful writs, process, and orders issued under authority of the United States, 
and command all necessary assistance to execute his duties, and shall have the 
same powers to make arrests as are possessed by members of the Metropolitan 
Police Department of the District of Columbia. 

(July 29, 1970, 84 Stat. 608, Pub. L. 91-358, title II, § 210(a); June 3, 1997, D.C. Law 
11-275, § 14(a), 44 DCR 1408.) 

Historical and Statutory Notes 

Prior Codifications which was referred to the Committee of the 
1981 Ed., § 23-109. Whole. The Bill was adopted on first and sec- 
1973 Ed., § 23-109. ond readings on November 7, 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor- 
Legislative History of Laws on December 24, 1996, it was assigned Act No. 
Law 11-275, the "Second Criminal Code 11-520 and transmitted to both Houses of Con- 
Technical Amendments Act of 1996," was intro- gress for its review. D.C. Law 11-275 became 
duced in Council and assigned Bill No. 11-909, effective on June 3, 1997. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <^7. C.J.S. District of Columbia § 5. 

Westlaw Key Number Search: 132k7. 

§ 23—110. Remedies on motion attacking sentence. 

(a) A prisoner in custody under sentence of the Superior Court claiming the 
right to be released upon the ground that (1) the sentence was imposed in 
violation of the Constitution of the United States or the laws of the District of 
Columbia, (2) the court was without jurisdiction to impose the sentence, (3) the 
sentence was in excess of the maximum authorized by law, (4) the sentence is 
otherwise subject to collateral attack, may move the court to vacate, set aside, 
or correct the sentence. 

(b) A motion for such relief may be made at any time. 

(c) Unless the motion and files and records of the case conclusively show that 
the prisoner is entitled to no relief, the court shall cause notice thereof to be 
served upon the prosecuting authority, grant a prompt hearing thereon, deter- 
mine the issues, and make findings of fact and conclusions of law with respect 
thereto. If the court finds that (1) the judgment was rendered without jurisdic- 
tion, (2) the sentence imposed was not authorized by law or is otherwise open 
to collateral attack, (3) there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the judgment aside and shall 
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discharge the prisoner, resentence him, grant a new trial, or correct the 
sentence, as may appear appropriate. 

(d) A court may entertain and determine the motion without requiring the 
production of the prisoner at the hearing. 

(e) The court shall not be required to entertain a second or successive motion 
for similar relief on behalf of the same prisoner. 

(f) An appeal may be taken to the District of Columbia Court of Appeals from 
the order entered on the motion as from a final judgment on application for a 
writ of habeas corpus. 

(g) An application for a writ of habeas corpus in behalf of a prisoner who is 
authorized to apply for relief by motion pursuant to this section shall not be 
entertained by the Superior Court or by any Federal or State court if it appears 
that the applicant has failed to make a motion for relief under this section or 
that the Superior Court has denied him relief, unless it also appears that the 
remedy by motion is inadequate or ineffective to test the legality of his 
detention. 

(July 29, 1970, 84 Stat 608, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-110. 
1973 Ed., § 23-110. 



Historical and Statutory Notes 



Cross References 



Plan for furnishing representation of indigents in criminal cases, see § 1 .1-2601. 
Representation of indigents, see §§ 2-1602 and 11-2601. 

Law Review and Journal Commentaries 

Habeas Relief For State Prisoners, 87 George- 
town Law Journal 1842. 

Library References 
Key Numbers Adequacy Of Defense Counsel's Representa- 

Criminal Law <3=>1400 to 1 669. tion of Criminal Client— conduct Occurring 

,.. . „ KT i c u i mi ^ Ann * At Time Of Trial Regarding Issues Of Di- 

Westlaw Key Number Searches: 110kl400to . . , , r . . f 4 . fa . . , T1 

iiAiw/n mimshed Capacity, Intoxication, And Un- 

I10kl669. • k -to a-t r> ru. m-7 V 

consciousness, 78 A.L.R. 5th 197. 

AlpT ., Adequacy Of Defense Counsel's Representa- 

ar ^ , t tion Of Criminal Client Regarding Guilty 

Adequacy Of Defense Counsel's Representa- Pleas, 10 A.L.R. 4th 8. 
tion Of Criminal Client—conduct Occurring 

At Time Of Trial Regarding Issues Of Di- Treatises and Practice Aids 

minished Capacity, Intoxication, And Un- Wright & Miller: Federal Prac. & Proc. 

consciousness, 1999 A.L.R. 5th 4. §4261. 

Notes of Decisions 

Abuse of court process 40 Appellate counsel for accused 1 5 

Adequacy of representation by counsel For ac- Breach of agreement by government, pleas 30 

cused 11 Burden of proof, counsel for accused 1 3 

Alternative sentences 9 Collateral attack, review 50 

Appealable orders, review 48 Conclusiveness of adjudication 39 
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Construction and application 1 
Counsel for accused 10-15 

In general 10 

Adequacy of representation by counsel for 
accused 11 

Appellate counsel for accused 15 

Burden of proof 13 

Post-trial motions 14 

Reservation of grounds for review 1 2 
Double jeopardy, waiver by defendant 6 
Earlier convictions, habeas corpus 45 
Equal protection 2 
Evidence 16-23 

In general 16 

False or misleading evidence 1 7 

Loss or destruction of evidence 1 8 

Newly discovered evidence 20 

Reservation of grounds for review 23 

Sufficiency of evidence 22 

Suppression of or failure to disclose evi- 
dence 19 

Witness tampering 21 
Exhaustion of remedies, habeas corpus 43 
Factual support, pleas 29 
Failure to disclose evidence 19 
False or misleading evidence 1 7 
Federal jurisdiction, habeas corpus 42 
Findings 8 

Fundamental rights, waiver by defendant 5 
Habeas corpus 4 1 -46 

In general 41 

Earlier convictions 45 

Exhaustion of remedies 43 

Federal jurisdiction 42 

Inadequacy of remedies 44 

Review 46 
Hearing, generally 7 
Hearing, pleas 32 

Immunity of court officers, unjust imprison- 
ment claims 56 
Inadequacy of remedies, habeas corpus 44 
Ineffective assistance by counsel for accused 

11 
Instructions 24 
Judicial conduct 36 
Jury composition 25 
Length of delay, speedy trial 38 
Loss or destruction of evidence 18 
Necessity of collateral attack, review 50 
Newly discovered evidence 20 
Place of incarceration 26 
Pleas 27-33 

In general 27 

Breach of agreement by government 30 
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Release pending new trial 57 

Remand, review 54 

Res judicata 39 

Reservation of grounds for review, counsel for 

accused 12 
Reservation of grounds for review, evidence 

23 
Reservation of grounds for review, generally 

51 
Reservation of grounds for review, pleas 33 
Retroactivity 3 
Review 46-54 

In general 47 

Appealable orders 48 

Habeas corpus 46 

Necessity of collateral attack 50 

Record 53 

Remand 54 

Reservation of grounds for review, general- 
ly 51 

Standard of review 49 

Timing 52 
Speedy trial 37, 38 

In general 37 

Length of delay 38 
Standard of review 49 
Successive petitions 58 
Sufficiency of evidence 22 
Suppression of or failure to disclose evidence 

19 
Timing, review 52 
Unjust imprisonment claims 55, 56 

In general 55 

Immunity of court officers 56 
Voluntarily and knowingly made, pleas 28 
Waiver by defendant 4-6 

In general 4 

Double jeopardy 6 

Fundamental rights 5 
Withdrawal of pleas 3 1 
Witness tampering, evidence 2 1 



1 . Construction and application 

To determine whether new trial is required in 
interest of justice, the trial court must sit as 
thirteenth juror and determine whether fair trial 
requires that claim presented in motion for new 
trial be made available to jury. Criminal Rule 
33. Geddie v. U.S., 1995, 663 A.2d 531. Crimi- 
nal Law <&=> 913(1) 

Trial court's vacating of defendant's convic- 
tions and granting of new trial were so interre- 
lated as to be regarded as unitary error which 
warranted correction in interest of justice, 
where trial court, erroneously believing that it 
had served notice upon government pursuant to 
statute, mistakenly treated defendant's postsen- 
fencing motion as conceded by the government. 
D.C. Code 1981, §23-110. Newton v. U.S., 
1992, 613 A.2d 332. Criminal Law «©=» 964 

District of Columbia statute governing motion 
to vacate sentence is nearly identical and func- 
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tionally equivalent to federal habeas corpus stat- 
ute governing motion to vacate sentence, and 
thus District of Columbia courts, in construing 
District of Columbia statute, may rely on cases 
construing federal rule. 28 U.S.C.A. § 2255; 
D.C.C.E. § 23-110. Butler v. U.S., 1978, 388 
A.2d 883. Courts <3=> 97(1) 

This section was "deliberately patterned" af- 
ter the federal habeas statutes. As a result, the 
language in both statutes is "substantially iden- 
tical/' Based on this similarity, the Court of 
Appeals has repeatedly turned to federal court 
interpretations of 28 U.S.C. § 2255 for guid- 
ance. In fact, Supreme Court decisions that 
concern federal habeas challenges are the estab- 
lished standards applicable to this section. Unit- 
ed States v. Muskelly, 124 WLR 1389 (Super. 
Ct. 1996). 

Section is substantially identical to 28 U.S.C. 
§ 2255, and federal court interpretations of that 
section provide guidance in construing this sec- 
tion. Butler v. United States, App. D.C., 388 
A.2d 883 (1978); Gibson v. United States, App. 
D.C., 388 A.2d 1214 (1978); Pettaway v. United 
States, App. D.C., 390 A.2d 981 (1978); Williams 
v. United States, App. D.C., 408 A. 2d 996 
(1979); Lorimer v. United States, App. D.C., 425 
A.2d 1306 (1981); United States v. Redwood, 
110 WLR 1485 (Super. Ct 1982); United States 
v. Hawkins, 110 WLR 1577 (Super. Ct. 1982); 
Neverdon v. District of Columbia, App. D.C., 
468 A.2d 974(1983). 

2. Equal protection 

Equal protection does not require that those 
tried in federal court contemporaneously with 
those tried for the same offense in local court of 
District of Columbia be treated identically. 
U.S.C. A. Const. Amend. 5. U.S. v. Frady, 
U.S.Dist.Col.1982, 102 S.Ct. 1584, 456 U.S. 
152, 71 L.Ed.2d 816, rehearing denied 102 S.Ct. 
2287, 456 U.S. 1001, 73 L.Ed.2d 1296. Consti- 
tutional Law <£=> 250.2(5) 

3. Retroactivity 

Statute mandating trial court to vacate any 
guilty plea upon request if it was entered by 
defendant who risked deportation but was not 
so informed did not apply retroactively to defen- 
dant who pled guilty to armed robbery prior to 
effective date of statute. D.C.Code 1981, 
§§ 16-713, 16-713(a, b). Alpizar v. U.S., 1991, 
595 A.2d 991 . Criminal Law &* 274(4) 

In order to fulfill function of insuring that 
trial and appellate courts conduct proceedings 
in conformity with established constitutional 
standards, it is unnecessary to require that 
courts hearing collateral appeal apply all new 
constitutional rules retroactively; rather, courts 
need only apply constitutional standards pre- 
vailing at time original proceeding took place. 
D.C.Code 1981, § 23-110; 28 U.S.C.A. § 2255. 
Fields v. U.S., 1983, 466 A.2d 822, certiorari 
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denied 104 S.Ct. 497, 464 U.S. 998, 78 L.Ed. 2d 
690. Courts <3» 100(1) 

4. Waiver by defendant — In general 

Defendant who offered no evidence in his 
defense after his motion for judgment of acquit- 
tal following close of government's evidence did 
not waive his objection to denial of his motion. 
Criminal Rule 29(a). Zanders v. U.S., 1996, 
678 A.2d 556. Criminal Law ©=> 901 

To successfully challenge alleged error on mo- 
tion for new trial when error was not proffered 
for judicial consideration either at trial or on 
direct appeal, defendant had to show "cause" 
which excused failure to raise issue below and 
"actual prejudice" resulting from error of 
which he complained. D.C.Code 1981, 
§ 23-110. Smith v. U.S., 1983, 454 A.2d 822. 
Criminal Law ©^ 912.5 

5. Fundamental rights, waiver by defen- 
dant 

It is fundamental to due process that defen- 
dant who waives constitutional rights in enter- 
ing guilty plea must do so voluntarily, knowing- 
ly, and intelligently- U.S.C.A. Const.Amends. 5, 
14. Eldridge v. U.S., 1992, 618 A.2d 690. Con- 
stitutional Law €=» 265.5 

Process due felony defendant who waives 
constitutional rights does not vary inversely in 
proportion to severity of charges. Eldridge v. 
U.S., 1992, 618 A.2d 690. Constitutional Law 
@^257 

There are certain fundamental and personal 
constitutional rights which may only be waived 
by defendant; thus, defendant must decide 
whether to plead guilty, whether to ask for jury 
trial, whether to appeal, and whether to forego 
assistance of counsel. U.S.C.A. Const. Amend. 

6. Boyd v. U.S., 1991, 586 A.2d 670, 90 
A.L.R.4th 561. Constitutional Law <^ 43(1) 

General rule is that personal and fundamental 
right will be deemed waived only if there is 
record evidence demonstrating intentional re- 
linquishment or abandonment of known right 
or privilege. Boyd v. U.S., 1991, 586 A. 2d 670, 
90 A.L.R.4th 561. Constitutional Law <^> 43(1) 

6. Double jeopardy, waiver by defendant 

Constitutional immunity from double jeopar- 
dy is a personal right which, unless affirmative- 
ly pleaded, will be waived. U.S.C.A. Const. 
Amend. 5. Wesley v. U. S., 1982, 449 A.2d 282. 
Double Jeopardy <&=> 201 

Waiver of constitutional immunity from dou- 
ble jeopardy may be either express or implied 
and it will be implied where accused pleads not 
guilty and proceeds to trial, verdict and judg- 
ment without raising the defense of former jeop- 
ardy. U.S.C.A.Const.Amend. 5. Wesley v. U. 
S., 1982, 449 A.2d 282. Double Jeopardy <S=> 
201 
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In prosecution for grand larceny and unau- 
thorized use of a motor vehicle, defendant 
waived any potential double jeopardy claim 
where he failed to raise the issue either in trial 
court or on his brief on appeal, and since no 
grave injustice was likely to result where defen- 
dant was sentenced to concurrent sentences for 
the two convictions. D.C.Code 1973, 
§§ 22-2201, 22-2204; U.S.C.A.Const.Amend. 5. 
Wesley v. U. S., 1982, 449 A. 2d 282. Double 
Jeopardy <&» 201 

7. Hearing, generally 

Trial court is not required to hold hearing 
before ruling on motion for new trial. Criminal 
Rule 33. Prophet v. U.S., 1998, 707 A.2d 775. 
Criminal Law ©^ 959 

On motion for new trial, no hearing was 
required when trial court, after examining prof- 
fered affidavit of witness, concluded that mate- 
rial contained in affidavit would not "in all 
likelihood" result in an acquittal, and explained 
in detail reasons for its ruling. Criminal Rule 
33. Prophet v. U.S., 1998, 707 A.2d 775. 
Criminal Law ©^ 959 

In general, trial court need not hold hearing 
before ruling on motion for new trial. Criminal 
Rule 33. Geddie v. U.S., 1995, 663 A.2d 531. 
Criminal Law <^> 959 

Hearing is presumed but not always required 
on motion for new trial. D.C.Code 1981, 
§ 23-110. Minor v. U.S., 1994, 647 A.2d 770, 
rehearing denied 666 A. 2d 1 , certiorari denied 
116 S.Ct. 347, 516 U.S. 935, 133 L.Ed.2d 244. 
Criminal Law &» 959 

Trial judge could properly deny defendant's 
motion for new trial without hearing where 
record conclusively showed that he was not 
entitled to relief he sought because his claims 
were palpably incredible. Criminal Rule 33; 
D.C.Code 1981, § 23-110. Young v. U.S., 1994, 
639 A.2d 92. Criminal Law <3=> 959 

Once trial judge became aware that defendant 
was asserting right to testify, trial judge had 
duty to determine whether she had made know- 
ing and intelligent waiver, and failure of judge 
to hold hearing was harmful error warranting 
remand. U.S.C.A. Const.Amends. 5, 6, 14. 
Boyd v. U.S., 1991, 586 A.2d 670, 90 A.L.R.4th 
561 . Criminal Law <^ 1181.5(3.1); Witnesses 
®=» 8 

Motion filed pursuant to rule relating to new 
trial should have been evaluated as if it were a 
motion under statute relating to motion to va- 
cate sentence, where it alleged ineffective assis- 
tance of counsel, and thus motion could be 
denied without hearing only if allegations of 
motion were vague and conclusory, were wholly 
incredible, or, even if true, would merit no 
relief. D.C.Code 1981, §23-110; Criminal 
Rule 33; U.S.C.A. Const. Amend. 6. Johnson v. 
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U.S., 1991, 585 A.2d 766. Criminal Law ©=> 
959 

No hearing is required on motion to set aside 
conviction and for new trial if record below 
contains data which belies prisoner's claim, and 
such contradiction is not susceptible of a rea- 
sonable explanation. D.C.Code 1981, 
§ 23-110. White v. U.S., 1984, 484 A.2d 553. 
Criminal Law©=» 959 

Trial court did not err in denying defendant's 
motion to hold hearing on his second motion 
for new trial on ground of ineffective assistance 
of counsel, since all of defendant's allegations 
with respect to contention of ineffective assis- 
tance of counsel related solely to facts already 
in record and only required trial court to apply 
the correct legal standard to reach its conclu- 
sion as to merits of claim. D.C.C.E. §§ 23-110, 
23-1 10(c); D.C.C.E. SCR, Criminal Rule 33. 
Glass v. U. S., 1978, 395 A.2d 796. Criminal 
Law ®=* 959 

Motion for new trial alleging ineffective assis- 
tance of counsel does not automatically require 
a hearing; specifications of the motion must be 
sufficient to indicate lack of fair trial and must 
withstand initial checking for verity or at least 
the probability of verity, and it is not sufficient if 
claim for relief is couched in purely conclusory 
terms with essentially no factual foundation. 
D.C.C.E. § 23-1 10. Session v. U. S., 1977, 381 
A.2d 1 . Criminal Law <3^> 959 

Defendant was entitled to hearing on his post- 
trial motion for new trial based on allegations of 
deprivation of effective assistance of counsel, in 
that motion was supported by factual allega- 
tions relating primarily to purported occur- 
rences on which record could cast no real light 
and which trial judge could not completely re- 
solve by drawing on his own personal knowl- 
edge or recollection, so that motion and files 
and records of the case did not conclusively 
show that defendant was entitled to no relief. 
D.C.C.E. § 23-110; D.C.C.E. SCR, Criminal 
Rule 33; U.S.C.A. Const. Amend. 6. Session v. 
U. S., 1977, 381 A.2d 1. Criminal Law ®=» 959 

If it appears that the motion does not state a 
claim which if established would require the 
vacation or alteration of the sentence, no hear- 
ing is required. Glass v. United States, App. 
D.C., 395 A.2d 796 (1978); United States' v. 
Hawkins, 110 WLR 1577 (Super. Ct. 1982). 

If the petitioner does not state in his motion a 
claim which, if true, would require vacating his 
sentence, then no hearing is required. United 
States v. Eastridse, 110 WLR 1181. (Super. Ct. 
1982). 

Because this section is a remedy of virtually 
last resort, any question whether a hearing is 
appropriate should be resolved in the affirma- 
tive. Glass v. United States, App. D.C., 395 A.2d 
796 (1978); United States v. Eastridge, 110 
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WLR 1181 (Super. Ct.); United States v. Haw- 
kins, 110 WLR 1577 (Super. Ct.). 

8. Findings 

Defendant's motion for new trial presented 
colorable claim for relief, and should not have 
been summarily denied without statement of 
reasons for denial, where defendant alleged that 
codefendant made threats of violence against 
defendant and his family to prevent defendant 
from testifying and from "properly" cross-ex- 
amining codefendant. Criminal Rule 33. Ged- 
die v. U.S., 1995, 663 A.2d 531. Criminal Law 
^959 

9. Alternative sentences 

Defendant lacked standing to challenge an 
alternative sentence that was not actually im- 
posed. Butler v. U.S., 1992, 614 A.2d 875, 
certiorari denied 113 S.Ct. 625, 506 U.S. 1009, 
121 L.Ed.2d558. Criminal Law <£=> 1 136 

10. Counsel for accused — In general 

Court appointed appellate counsel who re- 
quests postconviction relief on grounds of inef- 
fective assistance of trial counsel is entitled to 
compensation. D.C.Code 1981, 

§§ 1 1-2601 (3)(A), 11-2602, 23-110; U.S.C.A. 
Const.Amend. 6. Doe v. U.S., 1990, 583 A.2d 
670. Attorney And Client <®=> 132 

No defendant in a federal or state criminal 
proceeding may be validly convicted and im- 
prisoned unless he has been afforded right to 
counsel in accordance with commands of Sixth 
and Fourteenth Amendments. U.S.C.A. Const. 
Amends. 6, 14. Monroe v. U.S., 1978, 389 A. 2d 
811, certiorari denied 99 S.Ct. 621, 439 U.S. 
1006, 58 L.Ed. 2d 683, denial of post-conviction 
relief affirmed in part, reversed in part 600 A. 2d 
98. Constitutional Law &=> 268.1(1); Criminal 
Law <£=> 641.1 

1 1 . Adequacy of representation by coun- 
sel for accused 

There is presumption that a trial court pre- 
sented with a motion to vacate sentence alleging 
the ineffective assistance of counsel should con- 
duct a hearing; in order to uphold the denial of 
such a motion without a hearing, the reviewing 
court must be satisfied that under no circum- 
stances could the petitioner establish facts war- 
ranting relief. D.C.Code 1981, § 23-110. Dob- 
son v. U.S., 1998, 711 A.2d 78. Criminal Law 
©=> 1158(1) 

Even if defendant made request that trial 
counsel arrange for him to appear at bench 
during voir dire and counsel rejected it, there 
was not sufficient prejudice to establish ineffec- 
tive assistance of trial counsel. U.S.C.A. Const. 
Amend. 6; D.C.Code 1981, § 23-1 10. Hanna v. 
U.S., 1995, 666 A.2d 845. Criminal Law ®=> 
641.13(2.1) 



CRIMINAL PROCEDURE 

Defendant was not denied effective assistance 
of counsel on basis that counsel did not make 
reasonable efforts to locate police officer who 
stopped defendant for unrelated reasons shortly 
before his arrest on drug charges in the absence 
of any showing of how testimony from that 
officer would have created a different result of 
defendant's trial, and allegation that the officer 
would have been able to provide testimony 
which would have corroborated defendant's 
version of the events was insufficient to require 
hearing on defendant's postconviction motion. 
D.C.Code 1981, § 23-1 10(c). Hollis v. U.S., 
1993, 623 A.2d 1229. Criminal Law <&=> 
641.13(6) 

Even if defendant's own testimony suggested 
possibility of alibi and could be stretched to 
provide basis for alibi instruction, trial counsel 
was not constitutionally ineffective in failing to 
try to do so; although testimony might support 
inference that defendant was somewhere else at 
time of crime, he was nonetheless in same gen- 
eral area, and his estimates of time were "soft." 
U.S.C.A. Const.Amend. 6; D.C.Code 1981, 
§§ 23-110, 33-54 1(a). Webster v. U.S., 1993, 
623 A.2d 1198. Criminal Law <S=> 641.13(2.1) 

Defendant failed to establish that his counsel 
was ineffective for failing to call an eyewitness 
to testify, even though the government had iden- 
tified the eyewitness as Brady witness and indi- 
cated that he might be able to provide exculpa- 
tory testimony; defendant did not offer credible 
indication as to what testimony of the eyewit- 
ness might entail. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, § 23-1 10. Ready v. U.S., 1993, 
620 A.2d 233. Criminal Law <^ 641 .13(6) 

Rape defendant was not prejudiced by any 
deficiency in defense counsel's failure to antici- 
pate evidentiary foundation needed to put forth 
various defenses, including self-defense, since 
defendant did not testify despite counsel's ad- 
vice that refusal to testify would in effect be 
giving up claim of self-defense and defendant's 
testimony regarding events of day of rape were 
unbelievable. D.C.Code 1981, §23-110; 
U.S.C.A. Const.Amend. 6. Johnson v. U.S., 
1992, 613 A.2d 888. Criminal Law <£=> 
641.13(6) 

Finding of ineffective assistance of counsel is 
mixed question of law and fact and upon re- 
view, will not be reversed if finding is supported 
bv evidence in record. U.S.C.A. Const.Amend. 
6; D.C.Code 1981, § 23-110. Johnson v. U.S., 
1992, 613 A.2d 888. Criminal Law <S=> 735, 
1134(3) 

Absent prejudice, ineffective assistance of 
counsel warranting reversal cannot be found. 
U.S.C.A. Const.Amend. 6. Gooch v. U.S., 1992, 
609 A.2d 259. Criminal Law ©=> 1166.10(1) 

While there is presumption that trial court 
presented with motion alleging ineffectiveness 
of defense counsel should conduct hearing, no 



330 



GENERAL PROVISIONS 

hearing is required if specifications of motion 
are patently frivolous on their face, palpably 
incredible, or fail to withstand initial checking 
for verity. U.S.C.A. Const.Amend. 6; D.C.Code 
1981, § 23-110. Sykesv. U.S., 1991, 585 A.2d 
1335. Criminal Law ^641.13(1) 

Allegation in motion for new trial that trial 
counsel told defendant that for $1,500 he would 
work out a plea agreement and that counsel 
never again mentioned a plea was not inherent- 
ly incredible and, in view of earlier plea offer by 
the government, raised colorable claim of inef- 
fective assistance, thus requiring a hearing. 
D.C.Code 1981, § 23-110; Criminal Rule 33; 
U.S.C.A. Const.Amend. 6. Johnson v. U.S., 
1991, 585 A.2d 766. Criminal Law <$=> 
641.13(5), 959 

Defendant failed to show prejudice necessary 
to support claim of ineffective assistance of 
counsel arising from counsel's incorrect state- 
ment during sentencing hearing that defendant 
was ineligible for addict exception due to defen- 
dant's maintenance of innocence throughout 
drug trial; prosecutor promptly corrected de- 
fense counsel's mistake, after which defense 
counsel then argued that defendant's prior con- 
viction was not disqualifying. U.S.C.A. Const. 
Amend. 6; D.C.Code 1981, § 23-110. Gordon 
v. U.S., 1990, 582 A.2d 944. Criminal Law <5> 
641.13(7) 

Though motion for new trial is not required in 
order to challenge effectiveness of trial counsel, 
justice is best served where such a motion is 
filed, and Court of Appeals will not decide ques- 
tion of ineffective assistance on the basis of 
incomplete information because defendant has 
elected to ground claim on a truncated record, 
where the prosecutor has had no opportunity to 
submit evidence that defense counsel's decisions 
were based on tactical considerations. U.S.C.A. 
Const.Amend. 6; D.C.Code 1981, §23-110. 
Mack v. U.S., 1990, 570 A.2d 777. Criminal 
Law <^ 1063(5) 

Defendant who is able to furnish better evi- 
dentiary support for claim of representation 
burdened by conflict of interest through materi- 
al not provided in record on direct appeal or to 
frame and document contentions of ineffective- 
ness not considered on direct appeal is entitled 
to seek collateral relief in superior court or to 
bring motion for new trial. U.S.C.A. Const. 
Amend. 6; D.C.Code 1981, § 23-110; Criminal 
Rule 33. Fitzgerald v. U.S., 1987, 530 A.2d 
1129. Criminal Law &=> 920 

Upon request for collateral relief or motion 
for new trial on grounds of representation bur- 
dened by conflict of interest, superior court may 
order evidentiary hearing to supplement the 
record, and if superior court is willing to grant 
relief, Court of Appeals will remand to trial 
court, but if motion in superior court is denied, 
appeal may be consolidated with direct appeal 

33 
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and record of hearing in superior court will 
become part of record on appeal. U.S.C.A. 
Const.Amend. 6; D.C.Code 1981, § 23-110; 
Criminal Rule 33. Fitzgerald v. U.S., 1987, 530 
A.2d 1129. Criminal Law <3=> 920, 1015, 
1181.5(6) 

Any deficiency in defense counsel's failure to 
interview three codefendants was not sufficient- 
ly prejudicial to armed robbery defendant to 
allow ineffective assistance of counsel claim un- 
der Sixth Amendment; given strength of Gov- 
ernment's case, it was highly unlikely that vague 
and often contradictory testimony of codefend- 
ants, none of whom could affirmatively excul- 
pate defendant, would have probably changed 
the outcome of trial. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, § 23-110. U.S. v. Frost, 1985, 
502 A. 2d 462, certiorari denied 107 S.Ct. 134, 
479 U.S. 836, 93 L.Ed.2d 77. Criminal Law <$=- 
641.13(6) 

Defendant was not entitled to have convic- 
tions of armed robbery, kidnapping, and rape 
set aside and a new trial based on allegation of 
ineffective assistance of counsel in investigating 
his alibi defense, since defendant's alleged alibi 
did not necessarily contradict complainant's tes- 
timony, and since counsel's actions in case, as 
characterized by defendant, could not be char- 
acterized as so undermining proper function of 
adversarial process that trial could not be relied 
upon as having produced a just result. 
D.C.Code 1981, §§ 23-1 10, 23-1 10(a); U.S.C.A. 
Const.Amend. 6. White v. U.S., 1984, 484 A.2d 
553. Criminal Law <S=> 920 

Prisoner was not deprived of due process of 
law by virtue of fact that his court-appointed 
counsel filed motion for reduction of sentence 
on 118th day of 120-day time period allowed 
for reduction of sentence, allegedly too late for 
trial court to rule within 120-day limit, thus 
denying him his opportunity to have such mo- 
tion considered. Criminal Rule 35; U.S.C.A. 
Const.Amend. 5. U.S. v. Hamid, 1983, 461 
A.2d 1043, certiorari denied 104 S.Ct. 718, 464 
U.S. 1046, 79 L.Ed.2d 180. Constitutional Law 
^ 270(1) 

Test of ineffective assistance of counsel was 
whether representation was so grossly incompe- 
tent as to blot out essence of defense, and deci- 
sions by trial advocate in area of strategy and 
tactics, though subject to review, should be giv- 
en considerable latitude. D.C.C.E. § 23-110. 
Cunningham v. U. S., 1979, 408 A.2d 1240. 
Criminal Law <S=> 641.13(1) 

Record making clear that main thrusts of 
defense were clearly presented and that no sub- 
stantial defenses were hampered in any way did 
not require finding of ineffective assistance of 
counsel. D.C.C.E. § 23-110. Cunningham v. 
U. S., 1979, 408 A.2d 1240. Criminal Law <£=> 
641.13(2.1) 

1 
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In prosecution for armed robbery, in which 
only substantial defense alleged by defendant 
was his lack of knowledge of the offense, and in 
which defense counsel placed essence of such 
defense before jury in a reasonably effective 
manner, defendant was not denied effective as- 
sistance of counsel. D.C.C.E. § 23-1 10, Glass 
v. U. S., 1978, 395 A.2d 796. Criminal Law <S» 
641.13(2.1) 

Under "mockery-of- justice" standard of re- 
view, judgment of conviction may not be re- 
versed because of ineffective assistance of 
counsel unless counsel's advocacy may be char- 
acterized as so grossly deficient that accused's 
trial thereby degenerated into a farce and 
mockery of justice. U.S.C.A. Const. Amends. 6, 
14. Monroe v. U.S., 1978, 389 A.2d 811, cer- 
tiorari denied 99 S.Ct. 621, 439 U.S. 1006, 58 
L.Ed. 2d 683, denial of post-conviction relief af- 
firmed in part, reversed in part 600 A. 2d 98. 
Criminal Law <^> 1 166.10(1) 

Fact that motion to vacate guilty plea alleges 
ineffective assistance of counsel based upon fac- 
tual circumstances outside record does not, au- 
tomatically, require hearing; rather, specifica- 
tions of motion must be sufficient to indicate 
absence of fair trial in real sense of that term, 
must not be couched in conclusory terms with 
essentially no factual foundation, or must not be 
patently frivolous on their face, even if true. 
D.C.C.E. § 23-1 10. Gibson v. U. S., 1978, 388 
A. 2d 1214. Criminal Law ®=> 274(1) 

Allegations in a motion for relief because of 
ineffective counsel (1) must indicate the absence 
of a fail trial, (2) must not be couched in vague 
and conclusory terms with essentially no factual 
foundation, and (3) must not be patently frivo- 
lous, even if true. Mere errors of judgment as 
disclosed by subsequent events are not sufficient 
to establish ineffective assistance. United States 
v. Diamen, 112 WLR 1937 (Super. Ct. 1984). 

Even if the tactical decision later turns out to 
be ill-conceived, hindsight cannot transform 
such a decision into anything approaching gross 
incompetence. United States v. Eastridge, 110 
WLR 1181 (Super. Ct. 1982). 

Trial counsel's failure to move for dismissal 
based upon defendant's Interstate Agreement on 
Detainers Act rights did not fall below the stan- 
dard of reasonableness under prevailing profes- 
sional norms. United States v. Jones, 120 WLR 
2441 (Super. Ct. 1992). 

Defendant's counsel was not ineffective for 
allowing defendant to sleep in front of the jury. 
United States v. Davis, 1 12 WLR 849 (Super. Ct. 
1984). 

Trial counsel's failure to file a motion to sup- 
press fell below an objective standard of reason- 
ableness under prevailing professional norms. 
United States v. Simpson, 119 WLR 1229 (Su- 
per. Ct. 1991). 
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Test applied to ineffective assistance of coun- 
sel claim raised by motion pursuant to this 
section is whether the representation by counsel 
was so grossly incompetent as to blot out the 
essence of the defense. Cunningham v. United 
States, App. D.C., 408 A.2d 1240 (1979); Wesley 
v. United States, App. D.C., 449 . A.2d. 282 
(1982); United States v. Eastridge, 110 WLR 
1181 (Super. Ct. 1982); United States v. 
McClurkin, 110 WLR 1657 (Super. Ct. 1982); 
Godfrey v. United States, App. D.C., 454 A. 2d 
293 (1982); United States v. Price, 112 WLR 
553 (Super. Ct. 1984); United States v. Diamen, 
1 12 WLR 1937 (Super. Ct. 1984). 

Trial counsel's performance was deficient in 
that he should have filed a motion to suppress 
evidence and his failure to do so could only be 
characterized as ineffective assistance which en- 
titled defendant to his motion to vacate sen- 
tence. United States v. McCray, 116 WLR 677 
(Super. Ct. 1988). 

Defendant's motion for relief under this sec- 
tion was granted and his conviction and sen- 
tence were vacated where his counsel failed to 
obtain and interpret relevant medical records 
and where defendant was prejudiced thereby. 
United States of Am. v. Berry, 123 WLR 265 
(Super. Ct. 1995). 

A motion for new trial alleging ineffective 
assistance of counsel does not automatically re- 
quire a hearing. Glass v. United States, App. 
D.C., 395 A.2d 796 (1978); United States v. 
Eastridge, 110 WLR 1181 (Super. Ct.). 

An ineffectiveness claim grounded on failure 
to assert Interstate Agreement on Detainers Act 
rights is subject to review on a writ of habeas 
corpus or motion pursuant to this section. Unit- 
ed States v. Jones, 120 WLR 2441 (Super. Ct. 
1992). 

Where the motion to vacate alleges ineffective 
assistance of trial counsel, the necessity for a 
hearing is increased because the nature of a 
defendant's complaint may necessarily involve 
matters outside the record. United States v. 
McCray, 116 WLR 677 (Super. Ct.). 

12. Reservation of grounds for review, 

counsel for accused 

Defendants' claim regarding prosecutor's al- 
legedly improper closing arguments in criminal 
trial was reviewed for plain error because nei- 
ther defendant objected to allegedly improper 
statement at trial. Reaves v. U.S., 1997, 694 
A.2d 52. Criminal Law <S=> 1037.1(1) 

Even in cases where defendant does not ob- 
ject at trial to attorney's representation, Sixth 
Amendment violation warranting reversal w r ill 
be established if defendant demonstrates on ap- 
peal that actual conflict of interest adversely 
affected his lawyer's performance. U.S.C.A. 
Const.Amend. 6. Derrington v. U.S., 1996, 681 
A.2d 1 125. Criminal Law <3=> 1035(7) 



332 



GENERAL PROVISIONS 

Court of Appeals does not consider for first 
time on appeal those asserted instances of al- 
leged ineffectiveness of counsel which were not 
presented to trial court at hearing. U.S.C.A. 
Const.Amend. 6. McKenzie v. U.S., 1995, 659 
A. 2d 838, certiorari denied 116 S.Ct. 1369, 517 
U.S. 1 127, 134 L.Ed.2d 534. Criminal Law <^> 
1035(7) 

Under plain error review for prosecutor's al- 
legedly improper remarks to which defendant 
did not object, Court of Appeals must affirm 
convictions unless impropriety was so prejudi- 
cial as to jeopardize the very fairness and integ- 
rity of trial. Bowman v. U.S., 1994, 652 A.2d 
64. Criminal Law <S=> 1037.1(1) 

Prosecutor's rebuttal argument, stating that 
defendant's estranged wife was in her home in 
state of terror when defendant broke in, and 
referring to mental damage, was not plain er- 
ror, even though there was nothing in evidence 
about her ability to sleep at night after intru- 
sion; defense counsel in summation had asked 
rhetorical question regarding what damage de- 
fendant had done to his estranged wife. Bow- 
man v. U.S., 1994, 652 A. 2d 64. Criminal Law 
^ 1037.1(2) 

Prosecutor's statements made during closing 
argument in murder trial, including statement 
that could have been interpreted as alleging that 
defendant, rather than codefendant, strangled 
victim, did not rise to level of plain error, where 
alleged misstatements by prosecutor were sub- 
ject to different interpretations and could not be 
said to have jeopardized fairness of trial. Mat- 
thews v. U.S., 1993, 629 A.2d 1185. Criminal 
Law ^ 1037.1(2) 

Prosecutor's misleading statement to the jury, 
which understated the benefit coparticipant in 
felony-murder received when he was permitted 
to plead guilty to second-degree murder in ex- 
change for his testimony against defendant, did 
not rise to level of plain error in view of fact 
that challenged conduct consisted simply of two 
statements in lengthy closing argument which 
did not go directly to issue of guilt or innocence 
of defendant. Townsend v. U.S., 1986, 512 
A.2d 994, certiorari denied 107 S.Ct. 2188, 481 
U.S. 1052, 95 L.Ed.2d 843. Criminal Law C^ 
1037.1(2) 

In ruling on assertions of prosecutorial mis- 
conduct, Court of Appeals generally inquires as 
to whether misconduct, if it occurred, caused 
substantial prejudice to defendant, but where 
defendant makes no objection at trial to any of 
remarks challenged, applicable standard of re- 
view is whether prosecutor's comments 
amounted to plain error, that is, whether they 
were so clearly prejudicial to substantial rights 
of defendant as to jeopardize fairness and integ- 
rity of trial. Arnold v. U.S., 1983, 467 A.2d 136. 
Criminal Law ^ 1037.1(1), 1171.1(2.1) 
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Prosecutor's statements on rebuttal that sug- 
gested that defendant was untruthful in his testi- 
mony at trial did not rise to level of plain error, 
since in each instance in which prosecutor 
made remarks implying that defendant's version 
of events was not credible, it was in context of 
emphasizing, permissibly, obvious conflicts in 
defendant's testimony, court instructed jury im- 
mediately following rebuttal that they were sole 
judges of credibility and facts, and Govern- 
ment's case was strong. Arnold v. U.S., 1983, 
467 A.2d 136. Criminal Law <^> 1037.1(2) 

13. Burden of proof, counsel for accused 

On remand to trial court to determine wheth- 
er defendant was denied effective assistance of 
counsel because trial counsel's pretrial prepara- 
tion was not within the range of competence 
demanded of attorneys in criminal cases, gov- 
ernment bore burden of persuasion. U.S.C.A. 
Const.Amend. 6. Matthews v. U.S., 1993, 629 
A.2d 1185. Criminal Law ^ 1 1 92 

Concept of "reasonable probability" as it re- 
lates to requirement that defendant claiming 
ineffective assistance of counsel show reason- 
able probability of different outcome if counsel 
had been adequate requires defendant to show 
that there is fair prospect that, with constitu- 
tionally adequate counsel, result would have 
been different. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, §§ 23-1 10, 33-541(a). Webster 
v. U.S., 1993, 623 A.2d 1 198. Criminal Law <^> 
641.13(1) 

Defendant claiming ineffective assistance in 
counsel's failure to file suppression motion must 
be prepared, to establish prejudice, to introduce 
whatever evidence will be necessary to succeed 
with suppression. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, §23-110. Wright v. U.S., 
1992, 608 A. 2d 763. Criminal Law <$=> 
641.13(6) 

14. — Post-trial motions, counsel for ac- 

cused 

Order denying defendant's posttrial request 
for counsel functioned in effect as rejection on 
merits of his implied but unarticulated motion 
to vacate sentence, over appeal from which 
court had jurisdiction, as trial court based deni- 
al of request for counsel on court's own recol- 
lection of trial and role of government witness 
who defendant believed had, contrary to wit- 
ness' testimony, struck deal with government in 
exchange for his testimony; court stated that it 
was inconceivable that information sought by 
defendant could have affected outcome. 
D.C.Code 1981, §23-110. Garmon v. U.S., 
1996, 684 A.2d 327. Criminal Law <^> 1023(15) 

Because defendant had no constitutional right 
to counsel for his posttrial motion for new trial, 
he could not prevail on claim that his counsel 
was constitutionally ineffective in relation to 
that motion. D.C.Code 1981, §23-110; 
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U.S.C.A. Const.Amend. 6. Lee v. U.S., 1991, 
597 A.2d 1333. Criminal Law ®=> .641.13(7) 

Fact of pending direct appeal gives appellant 
who requests postconviction relief on grounds 
of ineffective assistance of counsel no greater 
right to authorization of investigative services or 
trial court appointment of counsel for postcon- 
viction motion than appellant otherwise would 
have had. D.C.Code 1981, § 23-110; U.S.C.A. 
Const.Amend. 6. Doe v. U.S., 1990, 583 A.2d 
670. Costs <3^ 302.3 

Defendant's letter or motion requesting ap- 
pointment of counsel to pursue collateral attack 
on conviction without proffering grounds for 
relief is inherently defective. D.C.Code 1981, 
§§ 11-2601(3), 23-110. Jenkins v. U.S., 1988, 
548 A.2d 102. Criminal Law <S=> 641.8 

Denial of defendant's request for counsel to 
pursue collateral attack on his conviction was 
not final order, and it was not appealable under 
collateral order doctrine; defendant was re- 
quired to obtain final ruling on merits of motion 
collaterally attacking conviction before he could 
appeal order denying appointment of counsel to 
assist in that effort. D.C.Code 1981, 
§§ 11-2601(3), 23-110. Jenkins v. U.S., 1988, 
548 A.2d 1 02. Criminal Law <^> 1023(12) 

15. Appellate counsel for accused 

Defendant could not raise ineffective assis- 
tance of counsel claim on direct appeal, as 
extra-record evidence would be required to ad- 
judicate claim, and, because defendant's sen- 
tence to probation constituted custody, he could 
have used collateral procedure to bring ineffec- 
tive assistance claim. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, § 23-110. Snell v. U.S., 2000, 
754 A.2d 289. Criminal Law <&* 1 134(3) 

Mixed question of law and fact presented on 
consolidated appeals of murder conviction and 
denial of motion to vacate conviction implicated 
a basic constitutional liberty, namely, the right 
of a criminal defendant to the effective assis- 
tance of counsel, and Court of Appeals' stan- 
dard-of-review calculus was required to take 
into account that important reality. U.S.C.A. 
Const.Amend. 6; D.C.Code 1981, §§ 22-2401 to 
22-3202, 23-110. Frederick v. U.S., 1999, 741 
A.2d 427. Criminal Law ©=> 1 134(3) 

Question of trial counsel's deficient perfor- 
mance should not be resolved in defendant's 
favor on appeal without exploration of whether 
actions of counsel were product of professional 
judgment; thus, remand is appropriate to allow 
government to establish at hearing that coun- 
sel's actions resulted from reasonable tactical 
choices. U.S.C.A. Const.Amend. 6. Dantzler v. 
U.S., 1997, 696 A.2d 1349. Criminal Law <^> 
1119(1), 1181.5(6) 

Court of Appeals reviews claims of ineffective 
assistance of counsel never made in posttrial 
motion to vacate conviction and sentence on the 
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trial record alone. D.C.Code 1981, § 23-110. 
Smith v. U.S., 1996, 686 A.2d 537, certiorari 
denied 118 S.Ct. 115, 522 U.S. 839, 139 
L.Ed. 2d 67. Criminal Law <^> 1 1 34(3) 

Issue of ineffective assistance of appellate 
counsel can only be litigated through filing of 
motion to recall mandate in appellate court, 
and may not be considered by trial court in 
connection with motion to vacate judgment. 
U.S.C.A. Const.Amend. 6; D.C.Code 1981, 
§23-110. Mayfield v. U.S., 1995, 659 A.2d 
1249, certiorari denied 1 16 S.Ct. 2566, 518 U.S. 
1026, 135 L.Ed.2d 1083. Criminal Law ©=> 
1193 

Motion to recall mandate will be granted 
when claim of ineffective assistance of appellate 
counsel is found to have sufficient merit to 
justify recall. Court of Appeals Rule 41(c). 
Stratmon v. U.S., 1993, 631 A.2d 1177. Crimi- 
nal Law <&* 1 1 93 

Defendant may move to vacate his conviction 
because of ineffective assistance of appellate 
counsel by bringing a motion to recall the man- 
date. Court of Appeals Rule 41(c); U.S.C.A. 
Const.Amend. 6. Head v. U.S., 1993, 626 A.2d 
1382, certiorari denied 115 S.Ct. 156, 513 U.S. 
854, 130 L.Ed.2d 95. Criminal Law <^> 1193 

To succeed on ineffective assistance of appel- 
late counsel claim: (1) appellant must file mo- 
tion with Court of Appeals to recall mandate; 
(2) motions division must decide whether to 
grant motion on basis that claim initially has 
been found by court to have sufficient merit; 
and (3) if division finds such merit in claim, 
direct appeal is revived by granting motion to 
recall mandate, and court will then proceed to 
determine whether appellant was denied effec- 
tive assistance of appellate counsel, U.S.C.A. 
Const.Amend. 6; Court of Appeals Rule 41(c). 
Head v. U.S., 1993, 626 A.2d 1382, certiorari 
denied 115 S.Ct. 156, 513 U.S. 854, 130 
L.Ed.2d 95. Criminal Law <^> 1 1 93 

The 1 80-day requirement for moving to recall 
mandate is inapplicable to mandates issued pri- 
or to effective date of amendment to rule impos- 
ing the time limitation. Court of Appeals Rule 
41(c). Head v. U.S., 1993, 626 A.2d 1382, cer- 
tiorari denied 115 S.Ct. 156, 513 U.S. 854, 130 
L.Ed.2d95. Criminal Law <&* 1 193 

For purposes of appellate review, trial court's 
determination of whether counsel was ineffec- 
tive presents mixed question of law and fact. 
U.S.C.A. Const.Amend. 6. Byrd v. U.S., 1992, 
614A.2d25. Criminal Law <^> 1134(3) 

When claim of pretrial ineffective assistance 
of counsel, alleged on direct appeal, has been 
joined with claim of ineffective assistance of 
counsel at trial, alleged on collateral attack, 
court must definitively resolve claim of pretrial 
ineffective assistance of counsel before dealing 
with inquiry on claim of ineffective assistance of 
counsel at^ trial. D.C.Code 1981, §23-110; 
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U.S.C.A. Const.Amend. 6. McFadden v. U.S., 
1992, 614 A.2d 11. Criminal Law <£=> 1134(10) 

Court ol Appeals was unable to review issue 
of whether defendant's counsel's failure to file 
notice of appeal constituted ineffective assis- 
tance of counsel; ineffectiveness claim was 
raised for first time on appeal, and thus, there 
was no record developed on that issue. 
U.S.C.A. Const.Amend. 6. Thomas v. U.S., 
1991,586 A.2d 1228. Criminal Law e=» 1119(1) 

Inherent part of appointed counsel's responsi- 
bility on direct appeal is to consider whether 
client's interests require filing of motion to va- 
cate judgment based on ineffectiveness of coun- 
sel. D.C.Code 1981, §23-110. Doe v. U.S., 
1990, 583 A.2d 670. Criminal Law <3=> 1077.3 

Duty of appointed appellate counsel to inves- 
tigate possible ineffective assistance claims is 
triggered by what appellant and trial counsel 
tell appellate counsel in response to reasonable 
thorough inquiry, and by what is reasonably 
noticeable from trial court's records; accord- 
ingly, appointed counsel on direct appeal is 
obliged to make reasonable inquiry into possi- 
bility of ineffective assistance of counsel at trial 
by researching and developing points thus un- 
covered that might give rise to claim of ineffec- 
tiveness. D.C.Code 1981, § 23-110; U.S.C.A. 
Const.Amend. 6. Doe v. U.S., 1990, 583 A.2d 
670. Criminal Law €=> 1077.3 

If appointed appellate counsel concludes that 
there exists adequate basis for advancing claim 
of ineffective assistance of trial counsel, appel- 
late counsel should advise appellant of results of 
inquiry; next step would be filing of motion to 
vacate judgment accompanied by request by 
appellant to Superior Court for it to appoint 
appellate counsel or other counsel as postcon- 
viction counsel. D.C.Code 1981, §23-110; 
U.S.C.A. Const.Amend. 6. Doe v. U.S., 1990, 
583 A.2d 670. Criminal Law <&* 1077.3 

Power of court to recall its mandate emanates 
from inherent power to recall mandate upon 
showing of good cause. Streater v. U.S., 1984, 
478 A.2d 1055. Criminal Law <S^ 1 192 

Normally, criminal defendant should present 
claim of ineffective assistance of counsel under 
statute or under rule, rather than by direct 
appeal, so that defendant can bring before court 
evidence outside trial record. D.C.Code 1973, 
§23-110; U.S.C.A. Const.Amend. 6. Godfrey 
v. U.S., 1982, 454 A.2d 293. Criminal Law ®=» 
1134(3) 

There was a procedural irregularity in defen- 
dant's appeal from trial court's summary denial 
of his pro se motion to vacate his sentence when 
first paper filed was defendant's pro se motion 
for leave to appeal in forma pauperis, filed in 
appeals court, but considering District of Co- 
lumbia Court of Appeals' liberal treatment of 
prisoners' pro se motions, such court did not 
believe that defendant's filing "irregularity" af- 
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fected "substantial rights" and consequently 
may be disregarded in these circumstances. 
D.C.C.E. § 23-1 10. Williams v. U. S., 1980, 412 
A.2d 17. Criminal Law <©=» 1077.1(1) 

An adequate specific showing that prima facie 
ineffectiveness exists is required before the Dis- 
trict of Columbia Court of Appeals will grant the 
Public Defender Service leave to withdraw and 
appoint new counsel to determine whether to 
assert such an issue in the reviewing court or to 
seek collateral relief in the trial court. D.C.C.E. 
§ 23-110. Angarano v. U. S., 1974, 329 A.2d 
453. Criminal Law <£=> 1077.3 

16. Evidence — In general 

In reviewing admission of evidence for abuse 
of discretion, Court of Appeals must inquire not 
only whether judge erred in ruling but also 
whether error was of magnitude requiring re- 
versal. Newman v. U.S., 1997, 705 A.2d 246. 
Criminal Law <£=> 1 153(1) 

Assuming that testimony would conform de- 
fendant's evidence proffered under reverse 
Drew/Winfield theory to show that someone 
other than defendant committed recent robbery 
that was similar to charged robbery, exclusion 
of such evidence was not harmless beyond a 
reasonable doubt; although witnesses identified 
defendant as being involved in charged robbery, 
there was testimony that both were smoking 
crack cocaine at the time, and both failed to 
identify defendant until after his picture ap- 
peared in newspaper. U.S.C.A. Const.Amend. 
6. Newman v. U.S., 1997, 705 A.2d 246. 
Criminal Law «©=> 1 170(1) 

Constitutional harmless error standard ap- 
plied to rejection of extrinsic evidence proffered 
by defendant under reverse Drew/Winfield theo- 
ry; evidence, which was proffered for purposes 
of impeaching key government witness for bias 
and showing reasonable possibility that some- 
one other than defendant committed crime, im- 
plicated defendant's right of confrontation and 
right to present a defense. U.S.C.A. Const. 
Amend. 6. Newman v. U.S., 1997, 705 A.2d 
246. Criminal Law &=> 1168(2), 1170(1), 
1170.5(1) 

Failure to admit reverse Drew/Winfield evi- 
dence that someone other than defendant com- 
mitted recent, similar crime will be subject to 
constitutional harmless error analysis if the evi- 
dence goes to the heart of the defense theoiy. 
Newman v. U.S., 1997, 705 A. 2d 246. Criminal 
Law<^ 1170(1) 

Exclusion of evidence of bias of government 
witness whose credibility is central issue in case 
must be examined for constitutional error. 
Newman v. U.S., 1997, 705 A.2d 246. Criminal 
Law ®=> 1134(3) 

Court of Appeals' review of trial court's deter- 
mination of relevance is highly deferential, and 
it will be disturbed only upon showing of abuse 
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of discretion. Bowman v. U.S., 1994, 652 A.2d 
64. Criminal Law <^ 1153(1) 

Denial of a request to introduce additional 
portions of a statement under the rule of com- 
pleteness should be reversed only if the trial 
court has abused its discretion. Butler v. U.S., 
1992, 614 A.2d 875, certiorari denied 113 S.Ct. 
625, 506 U.S. 1009, 121 L.Ed.2d 558. Criminal 
Law<5^ 1153(1) 

17. False or misleading evidence 

Conviction obtained through use of false evi- 
dence that is known to be false by prosecutor 
denies defendant: liberty without due process of 
law. U.S.C.A. Const.Amends. 5, 14. Bruce v. 
U.S., 1992, 617 A.2d 986, certiorari denied 113 
S.Ct 1878, 507 U.S. 1042, 123 L.Ed.2d 496. 
Constitutional Law <&* 268(9) 

Defendant's due process rights were not vio- 
lated by failure of state or trial judge to inter- 
vene after state's witness testified that defendant 
fired gun at police officer even though state and 
trial judge knew that government tests had es- 
tablished that gun had not been fired, where 
defense counsel also knew of results of tests on 
gun; defense counsel could be left to propose 
way to protect interests of his client and try his 
own case. U.S.C.A. Const.Amends. 5, 14. 
Bruce v. U.S., 1992, 617 A.2d 986, certiorari 
denied 113 S.Ct. 1878, 507 U.S. 1042, 123 
L.Ed. 2d 496. Constitutional Law <&=> 268(9); 
Criminal Law C^ 706(2) 

Prosecutor's permitting officer to present tes- 
timony before grand jury that paraffin test for 
powder on defendant's hand had been positive 
when, in fact, no paraffin test had been con- 
ducted and prosecutor's own notes indicated 
that "nitro swabs" had been taken from defen- 
dant's hand was gross negligence and could not 
be condoned, but did not require reversal of 
conviction; given other incriminating evidence 
before grand jury, truthful answer would not 
have substantially influenced grand jury's deci- 
sion to indict. Sanders v. U.S., 1988, 550 A.2d 
343. Criminal Law €^ 1 166(2); Grand Jury §=* 
36.8 

1 8. Loss or destruction of evidence 

Defendant's due process right to fair trial was 
not violated by loss of photo array and other 
exhibits stored at back of courtroom during 
overnight period following first day of jury de- 
liberations; loss was not in bad faith and not 
prosecution's fault, array was not exculpatory 
or key piece of evidence, array was not compo- 
nent of defendant's defense, defendant never 
challenged array on grounds that array was 
suggestive, and it was not reasonably possible 
that jury would have reached different verdict 
had array and other evidence not been lost, 
given victim's in-court identification and cor- 
roborating evidence. U.S.C.A. Const. Amend. 6. 
Fields v. U.S., 1997, 698 A.2d 485, certiorari 
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denied 118 S.Ct. 1203, 523 U.S. 1012, 140 
L.Ed. 2d 331. Constitutional Law <S^> 268(5); 
Criminal Law <S=> 1 174(1) 

19. Suppression of or failure to disclose 

evidence 

Conviction will not be reversed for prosecu- 
tor's violation of Brady duty to disclose material 
evidence absent showing that disclosure to com- 
petent counsel would have made different result 
reasonably probable, with "reasonable probabil- 
ity" being probability sufficient to undermine 
confidence in outcome. Farley v. U.S., 1997, 
694 A.2d 887. Criminal Law ' <^> 1166(10.10) 

Defendant's conviction of kidnapping while 
armed and armed robbery did not have to be 
reversed, based on prosecution's alleged failure 
to provide defense during discovery with certain 
incriminating statements allegedly made by de- 
fendant to police officer; error, if any, was not 
clear or obvious, and there was no miscarriage 
of justice. D.C.Code 1981, §§ 22-2101, 
22-2901, 22-3202. Quallis v. U.S., 1995, 654 
A.2d 1281. Criminal Law <2> 1166(10.10) 

Lack of defense objection at trial to prosecu- 
tion's alleged failure to provide defense during 
discovery with certain incriminating statements 
allegedly made by defendant to police officer, in 
prosecution for kidnapping while armed and 
armed robbery, narrowed appellate review to 
determination of whether superior court judge 
committed plain error. Quallis v. U.S., 1995, 
654 A.2d 1281. Criminal Law <&* 1035(2) 

Sentencing procedure in which significant 
mitigating information was deliberately not pre- 
sented to trial court due to fear of reprisal 
against defendant and his counsel did not com- 
port with due process, not only because of the 
duress itself, but also because of resultant sen- 
tence based on incomplete, and thereby inaccu- 
rate, information. U.S.C.A. Const. Amend. 14. 
U.S. v. Hamid, 1987, 531 A.2d 628. Constitu- 
tional Law <£=> 270(2) 

In Court of Appeals' review of the alleged 
suppression of a "deal" for testimony, Court 
reviews nature of promise, if any, and effect its 
disclosure could have on credibilitv of witness. 
D.C.Code 1981, § 23-110. Derrington v. U.S., 
1985, 488 A. 2d 1314, motion to recall mandate 
denied 509 A.2d 605, certiorari denied 108 S.Ct. 
1738, 486 U.S. 1009, 100 L.Ed.2d 201. Crimi- 
nal Law <&* 700(4) 

20. - Newly discovered evidence 

To obtain new trial because of newly discov- 
ered evidence (1) evidence must have been dis- 
covered since the trial; (2) party seeking new 
trial must show diligence in attempt to procure 
newly discovered evidence; (3) evidence relied 
on must not be merely cumulative or impeach- 
ing; (4) it must be material to issues involved; 
and (5) of such nature that in a new trial it 
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would probably produce an acquittal. Criminal 
Rule 33. Prophet v. U.S., 1998, 707 A.2d 775. 
Criminal Law €=» 938(1) 

Statement by codefendant who chose to re- 
main silent during earlier trial, which might 
arguably be regarded as newly discovered evi- 
dence, warranted close scrutiny, because such 
codefendant, after conviction, had little to fear 
in attempting to exculpate others involved in the 
offense bv assuming entire blame. Prophet v. 
U.S., 1998, 707 A.2d 775. Criminal Law <3=> 
944 

Affidavit from codefendant, exonerating de- 
fendant of responsibility for felony murder, was 
not sort of newly discovered evidence that 
would probably produce an acquittal at new 
trial on felony murder charge; codefendant was 
not credible witness, and his statement did not 
directly contradict witness' testimony that de- 
fendant told codefendant he wanted boombox, 
which codefendant procured by shooting its 
owner. Criminal Rule 33. Prophet v. U.S., 
1998, 707 A. 2d 775. Criminal Law <Z=> 945(2) 

Affidavit from codefendant, exonerating de- 
fendant of responsibility for felony murder, was 
not merely impeaching evidence, but was sub- 
stantive evidence that warranted consideration 
as newly discovered evidence on motion for 
new trial. Criminal Rule 33. Prophet v. U.S., 
1998, 707 A.2d 775. Criminal Law ®=> 956(1) 

Finding on defendant's motion for new trial 
that newly discovered evidence that prosecu- 
tion's witness had perjured herself at defen- 
dant's trial was inherently incredible was not 
clearly erroneous. Criminal Rule 33; D.C.Code 
1981, § 23-110. Young v. U.S., 1994, 639 A.2d 
92. Criminal Law ©=> 958(6) 

Motion judge's denial of defendant's motion 
for new trial on basis that exculpatory state- 
ments constituted newly discovered evidence re- 
quiring new murder trial was not an abuse of 
discretion; one statement was not newly discov- 
ered, since defendant admitted at motions hear- 
ing that he had known before trial that witness 
would exculpate him, and second vague and 
double hearsay statement did not constitute 
newly discovered evidence likely to affect ver- 
dict. Matthews v. U.S., 1993, 629 A.2d 1185. 
Criminal Law <$=> 938(3), 945(2) 

Testimony of witnesses "discovered" either at 
end of trial or after trial did not constitute 
newly discovered evidence that warranted new 
trial inasmuch as it was either cumulative of 
testimony already given or could not in fact 
exonerate defendant. Joseph v. U.S., 1991, 597 
A. 2d 14, certiorari denied 112 S.Ct. 1988, 504 
U.S. 928, 118 L.Ed.2d 585. Criminal Law <£=> 
941(1), 945(2) 

Newly discovered evidence that coperpetra- 
tors told victim "You got our shit!" would not 
have caused acquittal in case in which Govern- 
ment's principal witness testified that someone 



§23-110 

Note 22 

said "Where is the shit?" in prosecution for 
first-degree felony-murder, attempted robbery 
while armed, and carrying of pistol without 
license; affiant's statement did not support 
claim of right defense and did not taint reliabili- 
ty on witness' testimony. D.C.Code 1981, 
§§ 22-2401, 22-2902, 22-3202, 22-3204. 
Townsend v. U.S., 1988, 549 A.2d 724, certiora- 
ri denied 109 S.Ct. 2457, 490 U.S. 1102. 104 
L.Ed.2dl011. Criminal Law <3=> 945(1) 

Defendant's argument concerning newly dis- 
covered evidence based principally on statement 
made by individual who lived in apartment one 
floor below victim of felony-murder, not ad- 
vanced in trial court, was not properly before 
Court of Appeals on review. Townsend v. U.S., 
1986, 512 A.2d 994, certiorari denied 107 S.Ct. 
2188, 481 U.S. 1052, 95 L.Ed.2d 843. Criminal 
Law <&=> 1041 

Evidence which was readily available to de- 
fendant at trial to support his alibi defense, but 
not presented for tactical purposes, was not 
newly discovered evidence warranting a new 
trial." D.C.C.E. SCR, Criminal Rule 33^ Wright 
v. U. S., 1978, 387 A.2d 582. Criminal Law <&=> 
938(3) 

2 1 . Witness tampering, evidence 

Assuming that Court of Appeals could use its 
supervisory power to dismiss indictments be- 
cause police officer who was involved in defen- 
dant's case allegedly initiated sexual relation- 
ship with witness after investigation began, 
Court would not do so; alleged conduct did not 
shock the conscience, and there was no indica- 
tion that prosecution acquiesced in alleged con- 
duct or sought to use alleged relationship either 
as investigative tool or means of depriving de- 
fendants of witness's testimony. U.S.C.A. 
Const.Amend. 14. Newman v. U.S., 1997, 705 
A.2d 246. Criminal Law <^> 700(1) 

22. Sufficiency of evidence 

So as not to displace jury's role, Court of 
Appeals must review sufficiency of evidence in 
light most favorable to government, giving full 
play to jury's right to determine credibility, 
weigh evidence, and draw justifiable inferences 
of fact, and making no distinction between di- 
rect and circumstantial evidence. Newman v. 
U.S., 1997, 705 A.2d 246. Criminal Law <3=> 
1144.13(3), 1159.2(8), 1159.2(9), 1159.6 

On review of motion to vacate sentence, testi- 
mony must be considered most strongly in sup- 
port of jury's verdict. D.C.Code 1981, 
§ 23-110. Derrington v. U.S., 1985, 488 A.2d 
1314, motion to recall mandate denied 509 A. 2d 
605, certiorari denied 108 S.Ct. 1738, 486 U.S. 
1009, 100 L.Ed.2d 201. Criminal Law <$=> 
1144.18 

In assessing claim of insufficiency of evi- 
dence, Court of Appeals must view evidence in 
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light most favorable to government and must 
give government benefit of all reasonable infer- 
ences. Miller v. U.S., 1984, 479 A.2d 862. 
Criminal Law «S=» 1144.13(3), 1144.13(5) 

Court of Appeals is bound to indulge reason- 
able inferences in favor of government when 
considering sufficiency of evidence. Streater v. 
U.S., 1984, 478 A.2d 1055. Criminal Law <S= 
1144.13(5) 

In applying review standard of whether there 
was sufficient evidence from which reasonable 
juror could fairly conclude guilt beyond reason- 
able doubt, Court of Appeals does not distin- 
guish between direct and circumstantial evi- 
dence, and reviews insufficient evidence claims 
in light most favorable to Government, giving 
full play to right of jury to determine credibility, 
weigh evidence and draw justifiable inferences 
of fact. Garris v. U.S., 1983, 465 A.2d 817, 
certiorari denied 104 S.Ct. 1013, 465 U.S. 1012, 
79 L.Ed.2d 243. Criminal Law <3= 1144.13(3), 
] 159.2(9), 1159.4(2) 

Court of Appeals, as well as trial court, must 
presume that allegations ot motion to vacate, set 
aside, or correct sentence are true unless belied 
by record. D.C.Code 1981, § 23-1.10. Smith v. 
U.S., 1983, 454 A. 2d 822. Criminal Law <$=> 
1144.17 

23. Reservation of grounds for review, 

evidence 

Trial concession by defense that injuries 
which prompted removal of 16 inches of assault 
victim's small intestine were permanent as 
needed to support mayhem conviction, preclud- 
ed challenge to injury requirement on appeal. 
McKinnon v. U.S., 1994, 644 A. 2d 438, certiora- 
ri denied 115 S.Ct. 523, 513 U.S. 1005, 130 
L.Ed.2d 428. Criminal Law <$= 1 137(7) 

Defendant did not move before trial to sup- 
press handgun, as required by statute and court 
rules, and absent allegation of good cause for 
his failure to do so, he waived issue on appeal. 
D.C.Code 1973, § 23-104(a)(2); Criminal Rules 
12(b)(3), 47-I(c). Streater v. U.S., 1984, 478 
A.2d 1055. Criminal Law ^ 1044.1(6) 

24. Instructions 

Refusing to give requested unanimity instruc- 
tion for armed burglary charge was not plain 
error given that government clearly articulated 
its theory of case in closing argument. McKin- 
non v. U.S., 1994, 644 A. 2d 438, certiorari de- 
nied 115 S.Ct. 523, 513 U.S. 1005, 130 L.Ed.2d 
428. Criminal Law <^> 1038.2 

Instructional errors not raised at trial will not 
be disturbed on appeal if, for example, evidence 
of guilt is overwhelming or counsel's failure to 
object can be viewed as a tactical choice. 
Criminal Rule 30; D.C.Code 1981, § 1 l-721(e). 
Allen v. U.S., 1985, 495 A.2d 1145. Criminal 
Law@=> 1038.1(1) 
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Certain instructional errors, which touch 
upon fundamental constitutional principles or 
call into question the integrity of the verdict, 
constitute "plain error," and plain error exists if 
the error that occurred simply could not have 
been cured by an immediate objection. 
D.C.Code 1981, § ll-721(e). Allen v. U.S., 
1985, 495 A.2d 1145. Criminal Law <©» 
1038.1(2) 

Under plain-error review, the court necessari- 
ly must consider the merits of a challenge to 
instructions raised for first time on appeal, but 
an instructional error raised initially on direct 
appeal will constitute reversible error only 
when the error complained of is so clearly prej- 
udicial to the complainant's substantial rights as 
to jeopardize the very fairness and integrity of 
trial. Criminal Rule 30; D.C.Code 1981, 
§ 11-72 1(e). Allen v. U.S., 1985, 495 A.2d 
1 145. Criminal Law @=> 1038.1(2) 

By failing to object at trial to want of a Bates 
instruction the defendant had forfeited his right 
to have appellate court consider on direct ap- 
peal the "merits" of his claim under the regular 
standard of review, i.e., whether failure to give 
said instruction was error and, if so, whether it 
was harmless error, and review was limited to 
whether omission constituted plain error affect- 
ing substantia] rights. Criminal Rule 30; 
D.C.Code 1981, § 11-72 1(e). Allen v. U.S., 
1985; 495 A.2d 1145. Criminal Law C=» 1038.2 

Failure to charge jury, sua sponte, with prior 
inconsistent statement instruction was not plain 
error, despite defendant's contention that Gov- 
ernment tried to impeach him with a variance 
between his confession, which was admissible 
in Government's case-in-chief, and a letter 
which appellant wrote to the trial court and 
which was consistent with his trial testimony. 
Jefferson v. U.S., 1984, 474 A.2d 147. Criminal 
Law «©» 1038.3 

25. Jury composition 

To establish prima facie fair cross-section vio- 
lation in jury selection, defendant must show: 
(1) that group alleged to be excluded is "distinc- 
tive group" in community; (2) that representa- 
tion of this group in venires from which juries 
are selected is not fair and reasonable in rela- 
tion to number of such persons in community; 
and (3) that underrepresentation is due to sys- 
tematic exclusion of group in jury selection pro- 
cess. U.S.C.A. Const. Amends. 5, 6. Carle v. 
U.S., 1998, 705 A.2d 682, certiorari denied 118 
S.Ct. 1400, 523 U.S. 1066, 140 L.Ed.2d 658. 
Jury $=> 33(1.1) 

Even if defendant claiming fair cross-section 
violation in jury selection succeeds in showing 
that alleged excluded group is distinctive group 
in community, that representation of group in 
venires is not fair and reasonable in relation to 
number of such persons in community, and that 
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underrepresentation is due to systematic exclu- 
sion of group injury selection process, state can 
justify its procedures of jury selection by dem- 
onstrating that they clearly advance significant 
slate interest. U.S.C.A. Const.Amends. 5, 6. 
Carle v. U.S., 1998, 705 A.2d 682, certiorari 
denied 118 S.Ct. 1400, 523 U.S. 1066, 140 
L.Ed. 2d 658. Jury @=> 33(1.1) 

Ex-felons were not distinctive group subject 
to fair cross-section requirement in jury selec- 
tion. U.S.C.A. Const. Amends. 5, 6. Carle v. 
U.S., 1998, 705 A.2d 682, certiorari denied 118 
S.Ct. 1400, 523 U.S. 1066, 140 L.Ed.2d 658. 
Jury @=> 33(1.10) 

Groups defined solely in terms of shared atti- 
tudes that would substantially impair members 
of group from performing one of their duties as 
jurors are not "distinct groups" subject to fair 
cross-section requirement in jury selection. 
U.S.C.A. Const. Amends. 5, 6. Carle v. U.S., 
1998, 705 A.2d 682, certiorari denied 118 S.Ct. 
1400, 523 U.S. 1066, 140 L.Ed.2d 658. Jury <B=» 
33(1.10) 

Jury plan's exclusion of ex-felons for period of 
ten years from jury service promoted legitimate 
state goal of assuring impartiality of verdict, 
and thus did not: violate fair cross-section re- 
quirement in jury selection. U.S.C.A. Const. 
Amends. 5, 6. Carle v. U.S., 1998, 705 A.2d 
682, certiorari denied 118 S.Ct. 1400, 523 U.S. 
1066, 140 L.Ed.2d 658. Jury <3=» 33(1.10) 

26. Place of incarceration 

District of Columbia Code section providing 
that a prisoner in custody under sentence of 
superior court may move a court to vacate, set 
aside or correct a sentence applies by its terms 
only to prisoners "claiming the right to be re- 
leased" on the ground that "the sentence" is 
subject to legal attack, and therefore was inap- 
plicable to petitioner alleging illegality of proce- 
dures applied to effect his transfer from District 
of Columbia penitentiary to federal penitentiary; 
therefore, district court improperly dismissed 
petition on basis of section of that statute re- 
quiring prisoners subject to it to file suit in the 
superior court. D.C.Code 1981, §§23-110, 
23-1 10(g). Neal v. Director, District of Colum- 
bia Dept. of Corrections, C.A.D.C.1982, 684 
F.2d 17, 221 U.S.App.D.C. 243, rehearing de- 
nied 692 F.2d 783, 224 U.S.App.D.C. 14. Pris- 
ons ©=> 13.5(3) 

27. Pleas — In general 

Given length and complexity of original eight- 
count plea offer and last minute revisions at end 
of plea hearing involving three significant 
changes in original plea bargain, arrived at in 
hasty discussion between prosecutor and de- 
tense counsel, court's colloquy with defendant 
where court informed defendant about sub- 
stance of revisions, but never discussed effect of 
revisions on original plea package, court had 
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outlined to defendant at beginning of hearing, 
was insufficient to fulfill requirements of appli- 
cable criminal rule and due process. Criminal 
Rule 11; U.S.C.A. Const.Amends. 5, 14. El- 
dridge v. U.S., 1992, 618 A.2d 690. Constitu- 
tional Law <5=> 265.5; Criminal Law <S=> 273.1(4) 

Fact that defendant pled guilty to revised plea 
package, containing nine, instead of eight, 
charges, arrived at in hasty discussion between 
prosecutor and defense counsel at plea hearing 
and inadequately communicated to defendant, 
prompted Court of Appeals to suggest remedy 
that would alleviate prejudice of manifest injus- 
tice, afford due process to defendant and at 
same time give government option of conserv- 
ing both prosecutorial and judicial resources; 
Court of Appeals would allow government to 
petition court to vacate defendant's conviction 
on additional ninth count and defendant's con- 
victions on remaining eight counts would stand 
or would allow defendant's guilty pleas to be 
withdrawn and his convictions and sentence on 
all nine counts vacated. Eldridge v. U.S., 1992, 
618 A.2d 690. Criminal Law ©=> 1181.5(3.1) 

Defendant was prejudiced by fact that he was 
not adequately informed that original plea pack- 
age had been changed to include nine rather 
than eight offenses and that additional offense 
would increase his possible punishment by 5 to 
30 years; fact that defendant's total sentence for 
all nine counts amounted to less than statutory 
maximum allowable under original eight-count 
agreement did not remedy defects in plea pro- 
ceeding. Eldridge v. U.S., 1992, 618 A.2d 690. 
Criminal Law <S=> 1 167(5) 

Defendant's guilty plea on contempt charge 
did not act as waiver of defendant's challenge to 
legality of sentence he received on the charge. 
D.C.Code 1981, § 23-1329(c). Caldwell v. U.S., 
1991, 595 A.2d 961. Criminal Law <S=> 
1026.10(4) 

Guilty plea in open court after full discussion 
of defendant's rights, terms of plea, its voluntary 
nature and discretion of judge is not totally 
immune from collateral attack; however, sol- 
emn declarations in open court carry strong 
presumption of verity. Gregg v. U. S., 1978, 
395 A.2d 36. Criminal Law @=> 273.2(2) 

Record supported finding that assumedly er- 
roneous advice of counsel that a plea and 
prompt sentencing before defendant's 22nd 
birthday were necessary for Federal Youth Cor- 
rections Act eligibility was an insignificant fac- 
tor in defendant's decision to plead guilty to 
first-degree murder. D.C.C.E. § 23-110; 18 
U.S.C.A. § 5005 et seq. Bailey v. U. S., 1978, 
385 A.2d 32, certiorari denied 99 S.Ct. 203, 439 
U.S. 871, 58 L.Ed.2d 183. Criminal Law <S=> 
273.1(5) 

A voluntary and intelligent guilty plea normal- 
ly prevents a defendant from making a collater- 
al attack on his sentence at a later date. United 
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States v. Hawkins, 110 WLR 1577 (Super. Ct. 
1982). 

Pursuant to Super. Ct. Crim. R. 32(e), a mo- 
tion to withdraw a guilty plea made after the 
sentence has been imposed, is to be granted 
only to prevent "manifest injustice," and the 
same standard applies to a motion to vacate a 
sentence made under this section. United States 
v. Shaw, 114 WLR 1389 (Super. Ct. 1986). 

28. Voluntarily and knowingly made, 

pleas 

Defendant's guilty pleas to second-degree bur- 
glary and aggravated assault were not coerced; 
trial court took steps to assure that defendant 
understood his rights, terms of agreement, fac- 
tual basis for plea, and that plea was voluntarily 
entered. D.C.Code 1981, § 22-504.1, 

22-1801(b), 23-110. Southall v. U.S., 1998, 
716 A.2d 183. Criminal Law <3=> 273.1(2), 
273.1(4) 

Determination of whether guilty plea was vol- 
untary as a matter of due process requires ex- 
amination of entire record and analysis of totali- 
ty of circumstances surrounding plea. U.S.C.A. 
Const.Amends. 5, 14. Johnson v. U.S., 1993, 
631 A.2d 871. Constitutional Law &=> 265.5; 
Criminal Law <£=> 273.1(5) 

Surrounding circumstances relevant to inqui- 
ry concerning voluntariness of plea include 
complexity of charges, personal characteristics 
of defendant, defendant's familiarity with crimi- 
nal justice system and factual basis proffered to 
support court's acceptance of plea. Johnson v. 
U.S., 1993, 631 A.2d 871. Criminal Law <$=> 
273.1(5) 

Trial judge had substantial basis for determin- 
ing that defendant understood nature of volun- 
tary manslaughter plea, where defendant was 
fully apprised of nature of offense and elements 
constituting both voluntary and involuntary 
manslaughter at plea proceeding. Johnson v. 
U.S., 1993, 631 A.2d 871. Criminal Law <3=> 
273.1(4) 

One of direct consequences of which defen- 
dant must be informed when entering plea is 
full range of possible punishment, including 
both mandatory minimum and maximum possi- 
ble sentence to which defendant may be subject- 
ed as result of guilty plea. Criminal Rules 11, 
11(c)(1). Eldridge v. U.S., 1992, 618 A.2d 690. 
Criminal Law <S=> 273.1(4) 

Defendant did not intelligently and knowingly 
plead to additional ninth count of revised plea 
package; neither defense counsel nor trial court 
adequately informed defendant that under new 
plea package he was pleading guilty to nine 
counts, instead of original eight counts, and that 
additional ninth count carried with it additional 
mandatory prison term, thereby increasing 
overall mandatory minimum and maximum 
possible sentence for his crimes. Eldridge v. 
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U.S., 1992, 618 A.2d 690. Criminal Law &=> 
273.1(4) 

Where plea package containing eight offenses 
was hastily revised at plea hearing to include 
additional ninth count, trial court should have 
advised defendant that overall package had 
been changed to include nine rather than eight 
offenses and that additional offense would in- 
crease his possible punishment by 5 to 30 years; 
such advice was critical to correct prosecutor's 
misleading statement on record, unrebutted by 
defense counsel, that revisions to original plea 
offer were slight. Criminal Rule 1 1 . Eldridge 
v. U.S., 1992, 618 A.2d 690. Criminal Law <&=> 
273.1(4) 

When defendant pled guilty to revised plea 
package containing nine offenses, instead of 
eight, defendant's rights were not violated, nor 
did he suffer prejudice, with regard to his guilty 
pleas to original eight counts in revised plea 
package; number and types of offenses and 
range of potential punishment with respect to 
these eight counts were same under revised plea 
as under original offer and defendant engaged 
in extensive colloquy with trial court in which 
he admitted committing several of charged of- 
fenses and recited numerous background facts 
and circumstances. Eldridge v. U.S., 1992, 618 
A.2d690. Criminal Law «©=> 273.1(1) 

Defendant who entered guilty pleas was not 
entitled to have matter reopened on his compe- 
tency to enter guilty pleas while on 100 milli- 
grams of drug prescribed by his physician, 
where defendant failed to call physician to testi- 
fy at hearing and trial court had benefit of 
physician's written report. Eldridge v. U.S., 
1992, 618 A.2d 690. Criminal Law &=> 274(6) 

Trial court properly denied defendant's mo- 
tion to vacate his sentence and withdraw his 
guilty plea, which motion was based on grounds 
that defendant did not understand nature of 
mandatory minimum sentence he might receive, 
where record showed that defendant was ad- 
vised of mandatory minimum sentence and 
there was no justification in motion papers why 
the repeated explanations did not fully apprise 
defendant or why any alleged confusion did not 
lead him to raise issue earlier. D.C.Code 1981, 
§23-110; Criminal Rule 32(e). Johnson v. 
U.S., 1991, 597 A.2d 917. Criminal Law &=> 
274(4) 

Under prior law, determination of whether 
defendant who had entered guilty plea without 
full knowledge of risk of deportation should be 
permitted to withdraw his plea was committed 
to sound discretion of trial court. D.C.Code 
1981, §§ 16-713, 16-713(a, b). Alpizar v. U.S., 
1991, 595 A.2d 991. Criminal Law &=> 274(4) 

Under prior law, Rule 1 1 did not require trial 
court to inform defendant of potential collateral 
consequences of his plea, including possibility 
of deportation, at proceeding for entry of guilty 
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plea. D.C.Code 1981, § 16-713(b); Civil Rule 
11. Alpizarv. U.S., 1991, 595 A.2d 991. Crim- 
inal Law <S=» 273.1(4) 

Interests of justice did not require that guilty 
plea be vacated due to defendant's failure to be 
informed of possibility of deportation, where 
defendant failed to raise issue despite making 
numerous collateral attacks on his sentence in 
seven years since he entered plea and five years 
since receiving order to show cause why he 
should not be deported; such lengthy delay in 
raising issue undermined defendant's belated 
claim that he would not have entered his guilty 
plea had he only known of potential for his 
deportation. D.C.Code 1981, §§ 16-713, 
16-7 13(b); Civil Rule 11; Criminal Rule 32(e). 
Alpizar v. U.S., 1991, 595 A.2d 991. Criminal 
Law <&=> 274(4), 274(9) 

Trial judge must conduct inquiry to determine 
whether guilty plea is voluntary and intelligent 
and similar colloquy must take place before 
defendant waives right to counsel. U.S.C.A. 
Const.Amend. 6. Boyd v. U.S., 1991, 586 A.2d 
670, 90 A.L.R.4th 561. Criminal Law <$=» 
273.1(4), 641.7(1) 

Failure to satisfy requirements of rule that, 
before court accepts guilty plea, it make sure 
that defendant is aware of the consequences of 
the plea may result in setting aside the guilty 
plea. D.C.C.E. SCR, Criminal Rule 11. Bettis 
v.-U. S., 1974, 325 A.2d 190. Criminal Law <©=> 
273.1(4) 

29. Factual support, pleas 

Defendant's express acknowledgement that 
she shook infant victim, her implicit admission 
that she knew infant's head was hitting the wall 
as she shook it, and her acknowledgement that 
these actions caused infant's death were suffi- 
cient, in absence of any justification or excuse, 
to establish factual basis to support guilty plea 
to voluntary manslaughter, even if defendant 
lacked actual intent to kill or injure infant. 
Johnson v. U.S., 1993, 631 A.2d 871. Criminal 
Law <©=> 273(4.1) 

Court has duty to be indulgent of pro se 
pleadings. United States v. Hawkins, 110 WLR 
1577 (Super. Ct.). 

30. Breach of agreement by government, 

pleas 

Government has duty to fulfill its promises in 
plea bargain. White v. U. S., 1980, 425 A.2d 
616. Criminal Law <£=> 273.1(2) 

Government must meet standard of strict 
compliance with its plea bargaining agreement, 
and court will construe any ambiguity against 
the government. White v. U. S., 1980, 425 A,2d 
616. Criminal Law €=> 273.1(2) 

Prosecutor's statement that Government had 
same concern as court that drug rehabilitation 
program for defendant would fail implied that, 
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but for plea arrangement, Government would 
have recommended period of incarceration, and 
Government, by such conduct, broke its agree- 
ment not to oppose substantial suspended sen- 
tence and residential drug program for defen- 
dant, in exchange for his agreement to plead 
guilty to charges of second-degree burglary and 
forgery. D.C.C.E. §§ 22-1401, 22-1 80 1(b). 
White v. U. S., 1980, 425 A.2d 616. Criminal 
Law ®=> 273.1(2) 

Government's breach of plea agreement as to 
sentencing may be remedied either by order and 
resentencing by different judge or, when appro- 
priate, by allowing defendant to withdraw plea. 
White v. U. S., 1980, 425 A.2d 616. Criminal 
Law ^=> 274(3.1) 

3 1 . — — Withdrawal of pleas 

Once plea judge had erroneously denied 
presentence motion to withdraw guilty pleas 
without hearing, motions judge considering 
subsequent motion to vacate guilty pleas and 
sentence should have treated motion as pre- 
sentence motion to withdraw guilty pleas and 
applied presentence standard, rather than 
postsentence standard requiring showing of 
prejudice for claim of ineffective assistance of 
counsel. U.S.C.A. Const.Amend. 6; D.C.Code 
1981, §23-110; Criminal Rule 32(e). Petti- 
ford v. U.S., 1997, 700 A.2d 207. Criminal 
Law <£=> 274(9) 

Guilty plea may be withdrawn after sentenc- 
ing only if defendant affirmatively establishes 
that trial court's acceptance of her plea was 
manifestly unjust, and that plea proceeding was 
fundamentally flawed such that there was com- 
plete miscarriage of justice. Criminal Rule 
32(e). Johnson v. U.S., 1993, 631 A.2d 871. 
Criminal Law C^ 274(9) 

Given gravity of constitutional rights that are 
waived when defendant pleads guilty, Court of 
Appeals will rigorously scrutinize trial court 
proceedings at which defendant enters plea and 
later seeks to withdraw it. Eldridge v. U.S., 
1992, 618 A.2d 690. Criminal Law €=* 1 134(1) 

To prevail on motion to vacate plea of guilty, 
movant must establish either that Rule 1 1 pro- 
ceeding was substantially defective or that inter- 
ests of justice require plea to be vacated. 
D.C.Code 1981, § 16-713(b); Civil Rule 11. Al- 
pizar v. U.S., 1991, 595 A.2d 991. Criminal 
Law <^ 274(3.1) 

Determination of whether interests of justice 
require that guilty plea be vacated subsequent to 
sentencing is governed by manifest injustice 
standard of Superior Court Criminal Rule 32(e). 
D.C.Code 1981, § 16-713; Criminal Rule 32(e). 
Alpizar v. U.S., 1991, 595 A.2d 991. Criminal 
Law <£=> 274(9) 

Whether movant invokes rule permitting mo- 
tion to withdraw guilty plea or statute providing 
for remedies on motion attacking sentence as 
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vehicle for postsentencing motion to withdraw 
guilty plea, standard remains to correct mani- 
fest injustice. Criminal Rule 32(e); D.C.Code 
1981, §23-110. Goodall v. U.S., 1990, 584 
A. 2d 560. Criminal Law ©=> 274(1) 

Manifest injustice standard will be applied to 
a request to withdraw a not guilty by reason of 
insanity plea, thus same factors are to be con- 
sidered in connection with a collateral attack on 
a not guilty by reason of insanity plea as are 
considered in connection with a motion to with- 
draw a guilty plea. Criminal Rule 32(d, e); 
D.C.Code 1981, § 23-110. Morrison v. U.S., 
1990, 579 A.2d 686. Criminal Law <&* 286.5(1) 

Defendant was not entitled to withdraw guilty 
plea that was allegedly entered while defendant 
was taking pain medication and after defense 
attorney allegedly persuaded defendant to plead 
guilty; guilty plea court made careful inquiry 
before accepting plea and specifically advised 
defendant that plea was entirely up to him; 
defense attorney testified that he did not tell 
defendant that he would receive life imprison- 
ment if he did not plead guilty; and he testified 
that he told defendant about plea being up to 
him and that he discussed facts of case with 
defendant and was satisfied of factual basis for 
plea. D.C.Code 1981, §23-110. Doughty v. 
U.S., 1990, 574 A.2d 1342. Criminal Law <3=> 
274(3.1) 

Most appropriate procedure for postsentence 
relief from guilty plea is motion to withdraw 
plea to "correct manifest injustice"; alternative- 
ly, motion to vacate sentence may be made. 
D.C.Code 1981, § 23-110; Criminal Rule 32(e). 
McClurkin v. U.S., 1984, 472 A.2d 1348, certio- 
rari denied 105 S.Ct. 136, 469 U.S. 838, 83 
L.Ed.2d 76. Criminal Law <£=> 274(1) 

Where defendant had already been sentenced 
when he moved for leave to withdraw his plea 
of guilty and where defendant did not allege 
that he was innocent but merely that his arrest 
was based on suspicion and hearsay informa- 
tion of a single witness, trial court did not 
commit manifest injustice by denying the mo- 
tion to withdraw the plea. D.C.C.E. SCR, 
Criminal Rule 32(e). Bettis v. U. S., 1974, 325 
A.2d 190. Criminal Law &* 274(9) 

In considering a motion for withdrawal of a 
plea of guilty, failure of defendant to allege that 
he is innocent of the charge to which he pled 
guilty is a factor which is not only important, 
but may be conclusive. D.C.C.E. SCR, Criminal 
Rule 32(e). Bettis v. U. S., 1974, 325 A.2d 190. 
Criminal Law €=> 274(8) 

32. Hearing, pleas 

Defendant was not entitled to evidentiary 
hearing on postsentencing motion to withdraw 
guilty pleas to second-degree burglary and ag- 
gravated assault; defendant's claims of ineffec- 
tive assistance of counsel were vague and con- 
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elusory, and failed to assert how trial counsel 
was ineffective and otherwise warranted no re- 
lief. U.S.C.A. Const.Amend. 6; D.C.Code 
§22-504.1, 22-18010)), 23-110(c); Criminal 
Rule 23(e). Southall v. U.S., 1998, 716 A.2d 
183. Criminal Law <£=> 274(7) 

Trial court committed no error in denying 
defendant's postsentence motion to withdraw 
his guilty plea, made pursuant to statute govern- 
ing vacation of sentence, without a hearing on 
his competency to enter plea, where defendant's 
motion did not raise any new factual issues 
requiring a hearing. D.C.Code 1981, § 23-110; 
Criminal Rule 32(e). Johnson v. U.S., 1993, 
633 A.2d 828. Criminal Law^ 274(1), 274(9) 

Trial judge presiding over defendant's motion 
to vacate sentence and withdraw guilty plea 
should have held evidentiary hearing as to 
whether defendant acted in self-defense when 
he shot victim; self-defense claim stated in mo- 
tion was not a "one line statement" as trial 
court found, and sentencing transcript revealed 
that when defendant and his attorney apparent- 
ly had attempted to explain at sentencing that 
defendant had self-defense claim, trial judge cut 
them off. D.C.Code 1981, § 23-110. Johnson 
v. U.S., 1991, 597 A.2d 917. Criminal Law <3=> 
274(1) 

There is no bar to trial court, if so disposed, 
granting hearing with respect to motion to va- 
cate sentence and withdraw guilty plea. 
D.C.Code 1981, § 23-110. Johnson v. U.S., 
1991, 597 A.2d 917. Criminal Law <£=> 274(1) 

Defendant's motion to withdraw guilty plea 
should not have been denied without hearing; 
defendant alleged her counsel had assured her 
she would qualify as addict under addict excep- 
tion to Uniform Controlled Substances Act, for 
sentencing purposes, record supported those 
claims, defendant was not eligible for sentenc- 
ing under the addict exception, and Govern- 
ment contributed to defense counsel's apparent 
misconception that addict exception might ap- 
ply by agreeing to give up the right to contest 
evidence that defendant was qualified under the 
addict exception. D.C.Code 1981, §§ 23-1.10, 
33-541(c)(2). Gaston v. U.S., 1988, 535 A.2d 
893. Criminal Law <£=> 274(4) 

Where motions, files and records in proceed- 
ings on motion to vacate guilty plea and sen- 
tence, based on allegation that defendant had 
been deprived of effective assistance of counsel, 
failed effectively to rebut defendant's allegations 
of violation of Sixth Amendment, it was error to 
deny motion without affording hearing. 
D.C.C.E. §§ 22-3204, 23-110; 28 U.S.C.A. 
§ 2255; U.S.C.A.Const. Amends. 4, 6. Gibson 
v. U. S., 1978, 388 A.2d 1214. Criminal Law 
^ 274(1) 
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33. Reservation of grounds for review, 

pleas 

Challenge to validity of guilty plea could not 
be made for first time on direct appeal from 
conviction, there being no motion in trial court 
either to withdraw plea or to vacate the sen- 
tence; hence, only issues that could be raised 
on appeal were exercise of jurisdiction by the 
trial court and legality of sentence, an issue 
raised in notice of appeal. D.C.C.E. SCR, 
Criminal Rules 11(d), 32(e); D.C.C.E. § 23-110. 
Lorimer v. U.S., 1981, 425 A.2d 1306. Crimi- 
nal Law <S=> 1044.1(2) 

34. Prearrest delay 

Whether case is strong or weak has no rele- 
vance to determining whether prearrest delay 
violated due process; although complex cases 
may occasion more delay than simple ones, that 
notion does not permit evaluation of case in 
terms of witnesses from one side coming from a 
seedy culture and from different stratum on the 
other side in that, were the law otherwise, due 
process delay or speedy trial claim could be 
rejected if prosecution were strong and based 
on testimony of witnesses of great character and 
defense based on testimony of addict, felons and 
liars. (Per Nebeker, J., with one Judge concur- 
ring.) U.S.C. A. Const. Amends. 5, 6. U. S. v. 
Donaldson, 1982, 451 A. 2d 51, certiorari denied 
104 S.Ct. 128, 464 U.S. 838, 78 L.Ed.2d 124. 
Constitutional Law <^=> 262 

Good faith prearrest delays do not deprive 
accused of due process. (Per Nebeker, J., with 
one Judge concurring.) U.S.C.A.Const.Amend. 
5. U. S. v. Donaldson, 1982, 451 A.2d 51, 
certiorari denied 104 S.Ct. 128, 464 U.S. 838, 
78 L.Ed.2d 124. Constitutional Law <3=> 262 

Investigative delays do not deprive accused of 
due process even if his defense might be some- 
what prejudiced by lapse of time. 
U.S.C.A.Const.Amend. 5. U. S. v. Donaldson, 
1982, 451 A. 2d 51, certiorari denied 104 S.Ct. 
128, 464 U.S. 838, 78 L.Ed.2d 124. Constitu- 
tional Law 6=^ 262 

Any loss in memory of witness who would 
have corroborated defendant's alibi did not 
prejudice alibi defense sufficiently to warrant 
granting remedy of dismissal on grounds that 
prearrest delay violated defendant's due process 
rights. U.S.C. A. Const. Amends. 5, 6. U. S. v. 
Donaldson, 1982, 451 A.2d 51, certiorari denied 
104 S.Ct. 128, 464 U.S. 838, 78 L.Ed.2d 124. 
Constitutional Law <2= 262 

Absent showing of substantial or severe preju- 
dice, prearrest delay which satisfies due process 
cannot be amalgamated to later delays in order 
to base Fifth Amendment due process violation. 
U.S.C.A.Const.Amend. 5. U. S. v. Donaldson, 
1982, 451 A.2d 51, certiorari denied 104 S.Ct. 
128, 464 U.S. 838, 78 L.Ed.2d 124. Constitu- 
tional Law <^ 268(4) 
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Defendant's allegation that 14-month prear- 
rest delay enabled a minor witness to become a 
competent witness in criminal prosecution was 
insufficient to support a due process claim in 
that it was based on pure speculation, 14-month 
delay could easily have worked to defendant's 
advantage by causing child's memory to fade, 
and defendant made no claim that presentation 
of his own evidence was in any way impaired. 
D.C.C.E. §§ 22-2403, 22-3202, 22-3203; 
U.S.C.A.Const. Amend. 5. Smith v. U.S., 1980, 
414. A.2d 1189. Constitutional Law <&=> 262 

With possible exception of showing of severe 
prejudice to defendant from prearrest delay, 
such delay will not support a due process claim 
when Government's actions have been negli- 
gent, but not reckless or intentional. 
U.S.C.A.Const. Amend. 5. Smith v. U.S., 1980, 
414 A.2d 1189. Constitutional Law <3=> 262 

Even if defendant in criminal prosecution met 
threshold burden of showing prejudice to his 
defense as result of 14-month prearrest delay, 
reason for delay did not justify relief under Fifth 
Amendment where eight months of delay, dur- 
ing which time California authorities refused to 
surrender defendant to District of Columbia un- 
til he had served prison term on narcotics 
charge in California, was not in reckless disre- 
gard of defendant's rights or to gain tactical 
advantage for government, and six-month peri- 
od of delay thereafter, during which time defen- 
dant was imprisoned in District of Columbia for 
parole violation and during which time police 
department was unaware defendant was in jur- 
isdiction, could be characterized as negligence 
but did not rise to level of intentional or reck- 
less governmental delay. U.S.C.A.Const. 
Amend. 5. Smith v. U.S., 1980, 414 A.2d 1189. 
Constitutional Law @=> 262 

35. Prosecutorial conduct 

Prosecutor's remarks in closing commenting 
on defendant's opening statement, in which 
counsel announced strategy of defending bur- 
glary charge by conceding unlawful entry and 
arguing lack of proof of specific intent, did not 
meet standard for reversible error based on 
comment on defendant's failure to testify; com- 
ments were not on defendant's decision not to 
testify, but instead on announced trial strategy 
of defense counsel. Bowman v. U.S., 1994, 652 
A.2d64. Criminal Law <©=» 1171.5 

Prosecutor's impermissible comments on ex- 
ercise of right not to testify warrant reversal 
only if challenged remarks were manifestly in- 
tended to be comments on failure to testify, or if 
they were of such a nature that jury naturally 
and necessarily would take them as such. Bow- 
man v. U.S., 1994, 652 A.2d 64. Criminal Law 
<©=>. 1171.5 

Defendant who failed to object at trial to 
cross-examination of defense witness about 
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whether she had heard defendant was having 
affair with his teenage goddaughter could not 
argue on appeal that questions were so improp- 
er as to necessitate reversal, unless defendant 
could demonstrate plain error affecting his sub- 
stantial rights. Johnson v. U.S., 1992, 610 A.2d 
729. Criminal Law <$=> 1036.2 

Prosecutor's cross-examination about wheth- 
er defense witness had heard rumors that defen- 
dant was having an affair with teenage god- 
daughter did not give rise to plain error, where 
judge promptly instructed jury that no evidence 
in the record indicated that defendant was hav- 
ing affair with his teenage goddaughter. John- 
son v. U.S., 1992, 610 A.2d 729. Criminal Law 
^ 1036.2 

36. Judicial conduct 

Appropriate remedy under special harmless 
error test for trial judge's violation of Judicial 
Canon requiring him to recuse himself in any 
proceeding in which his impartiality might rea- 
sonably be questioned, arising when judge nego- 
tiated for employment with the United States 
Department of Justice while presiding over 
criminal case being prosecuted by Department's 
office of United States Attorney for District of 
Columbia, was new trial for defendant, even 
though defendant did not claim that his trial 
was unfair or that trial judge was actually bi- 
ased against him. ABA Code of Jud. Conduct, 
Canon 3, subd. C(l), Scott v. U.S., 1989, 559 
A.2d 745. Criminal Law <S^ 1 1 89 

Omission of information, as well as submis- 
sion of material false information or a court's 
careless interpretation of evidence before it, is 
sufficient to undermine the validity of a sentenc- 
ing hearing. United States v. Hamid, 113 WLR 
2481 (Super. Ct. 1985). 

37. Speedy trial — In general 

A defendant asserting that his right to a 
speedy trial was violated and that the delay 
impaired the presentation of his defense cannot 
predicate prejudice upon his own failure to 
commence his defense efforts. U.S.C.A. Const. 
Amend. 6. Townsend v. U.S., 1986, 512 A.2d 
994, certiorari denied 107 S.Ct. 2188, 481 U.S. 
1052, 95 L.Ed.2d 843. Criminal Law <S=> 
577.10(8) 

Government's explanation that it was trying 
to build a case against codefendant so that all 
three defendants involved in felony-murder 
could be tried jointly did not excuse delay in 
bringing defendant to trial or render it neutral. 
U.S.C.A. Const. Amend. 6. Townsend v. U.S., 
1986, 512 A.2d 994, certiorari denied 107 S.Ct. 
2188, 481 U.S. 1052, 95 L.Ed.2d 843. Criminal 
Law <S= 577.10(5) 

Defendant's right to a speedy trial was not 
infringed by delay of more than one year be- 
tween his arrest and his trial, in that the delay 
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alone did not prejudice his defense, the Govern- 
ment did not deliberately delay the proceedings 
so as to gain a tactical advantage, and defen- 
dant never asserted his right until appeal. 
U.S.C.A. Const. Amend. 6. Townsend v. U.S., 
1986, 512 A.2d 994, certiorari denied 107 S.Ct. 
2188, 481 U.S. 1052, 95 L.Ed.2d 843. Criminal 
Law <S^ 577.10(10), 577.15(3) 

The fact that the accused is subject to uncer- 
tainty about his future does not mandate rever- 
sal on speedy trial grounds, rather, it requires 
that the court balance the impact of that uncer- 
tainty against other factors to determine wheth- 
er his constitutional right to a speedy trial has 
been infringed. U.S.C.A. Const.Amend. 6. 
Townsend v. U.S., 1986, 512 A.2d 994, certiora- 
ri denied 107 S.Ct. 2188, 481 U.S. 1052, 95 
L.Ed.2d 843. Criminal Law <3=> 1 166(7) 

In reviewing a speedy trial claim, court must 
evaluate four factors: length of delay, reason 
for delay, defendant's assertion of his right, and 
prejudice to defendant. Miller v. U.S., 1984, 
479 A.2d 862. Criminal Law <S=> 577.10(1) 

Delay caused by court congestion and ordi- 
nary institutional factors is the kind of "neu- 
tral" delay that Court of Appeals, in deter- 
mining whether right to speedy trial has been 
violated, weighs less heavily against the gov- 
ernment than either deliberate delay to secure 
a tactical advantage or "significant" delay- 
caused by prosecution failure to take reason- 
able means to bring case to trial. Miller v. 
U.S., 1984, 479 A.2d 862. Criminal Law <£=> 
577.10(7) 

Fact of incarceration and defendant's motions 
for release prior to his formal speedy trial mo- 
tion lent additional weight to his speedy trial 
motion, but did not amount to a strong indica- 
tion that defendant wished a speedy trial prior 
to his formal motion. Miller v. U.S., 1984, 479 
A.2d 862. Criminal Law <S=> 577.10(10), 
577.11(1) 

Factor of prejudice to the accused in speedy 
trial violation analysis is assessed in light of 
interests of defendants that speedy trial right 
was designed to protect, including: preventing 
oppressive pretrial incarceration; minimizing 
anxiety and concern of accused; and limiting 
possibility that defense may be impaired. Mil- 
ler v. U.S., 1984, 479 A.2d 862. Criminal Law 
<&= 577.16(4) 

Since reasons why juries have difficulty in 
deciding some cases can vary from the rational 
to the inexplicable and often cannot be ascer- 
tained, it is too dangerous one way or another 
to consider whether case is "close" on question 
of prejudicial delay. (Per Nebeker, J., with one 
Judge concurring.) U.S.C.A. Const. Amends. 5, 6. 
U. S. v. Donaldson, 1982, 451 A. 2d 51, certiora- 
ri denied 104 S.Ct. 128, 464 U.S. 838, 78 
L.Ed.2d 124. Criminal Law <^=> 577.10(1) 
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In order for accused to maintain due process 
claim based on delay of trial, he must demon- 
strate that pretrial delay caused substantial prej- 
udice to his right to fair trial and that delay was 
intentional device to gain tactical advantage 
over him. (Per Nebeker, J., with one Judge 
concurring.) U.S.C. A. Const. Amends. 5, 6. U. S. 
v. Donaldson, 1982, 451 A.2d 51, certiorari de- 
nied 104 S.Ct. 128, 464 U.S. 838, 78 L.Ed.2d 
124. Constitutional Law <3=> 268(4) 

There was no due process violation based on 
delay of trial where government-caused delay 
was not result of intent to gain tactical advan- 
tage over defendant. U.S.C. A. Const. Amend. 5. 
U. S. v. Donaldson, 1982, 451 A. 2d 51, certiora- 
ri denied 104 S.Ct. 128, 464 U.S. 838, 78 
L.Ed. 2d 124. Constitutional Law <S=> 268(4) 

Defendant's Sixth Amendment speedy trial 
rights were not violated on theory that substan- 
tial prejudice from prearrest delay caused peri- 
od of postarrest delay to be more prejudicial to 
defendant where Government had not delayed 
intentionally, defendant had failed to assert his 
speedy trial right until nine days before trial, 
and defendant had not stated sufficient preju- 
dice in his claims that delay impaired trial prep- 
aration and enhanced likelihood of court's find- 
ing two minors competent to testify. 
U.S.C.A.Const. Amend. 6. Smith v. U.S., 1980, 
414 A.2d 1189. Criminal Law <£=> 577.16(4) 

38. Length of delay, speedy trial 

Delay of 27 months between defendant's ar- 
rest and trial was prima facie violation of defen- 
dant's Sixth Amendment right to speedy trial. 
U.S.C. A. Const. Amend. 6. Sanders v. U.S., 
1988, 550 A.2d 343. Criminal Law @=> 
577.15(3) 

Government had carried burden to justify 
27-month delay between defendant's arrest and 
trial, and defendant's Sixth Amendment speedy 
trial right was not violated; most of delay was 
attributable to normal "congestion," three 
months were due to defendant's seeking new 
counsel, another nine months were attributable 
to defendant's interlocutory appeal of court or- 
der to give blood sample, defendant did not 
demand trial until more than 21 months after 
his arrest, most of his claims of prejudice were 
bare assertions, and incarceration, while preju- 
dicial, was in part attributable to detainer from 
another state. U.S.C. A. Const. Amend. 6. Sand- 
ers v. U.S., 1988, 550 A.2d 343. Criminal Law 
<3=> 577.10(3), 577.15(3) 

Nine months of delay between defendant's 
arrest and trial attributable to defendant's inter- 
locutory appeal of court order to give blood 
sample were defendant's own responsibility and 
did not count towards speedy trial claim. 
U.S.C. A. Const. Amend. 6. Sanders v. U.S., 
1988, 550 A.2d 343. Criminal Law <8» 
577.10(8) 
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Ten-day delay in excess of one-year period for 
prima facie speedy trial violation was negligible. 
Townsend v. U.S., 1988. 549 A.2d 724, certiora- 
ri denied 109 S.Ct. 2457, 490 U.S. 1102, 104 
L.Ed.2d 1011. Criminal Law <$=> 577.15(1) 

A delay of a year or more, before a defendant 
is brought to trial, gives prima facie merit to a 
claim of denial of the right to a speedy trial, and 
shifts the burden to the government to justify 
the delay. U.S.C. A. Const.Amend. 6. Town- 
send v. U.S., 1986, 512 A.2d 994, certiorari 
denied 107 S.Ct. 2188, 481 U.S. 1052, 95 
L.Ed.2d 843. Criminal Law O 577.15(1), 
577,16(8) 

Delay of 13 months between defendant's ar- 
rest and trial did not violate his Sixth Amend- 
ment right to speedy trial, where, although 
chargeable to Government, delay was due en- 
tirely to court congestion and routine processes, 
defendant did expressly assert his right, but only 
shortly before trial, and although defendant did 
suffer some prejudice by reason of his eight 
months' incarceration, significance of that was 
diminished by fact that six and one-half of the 
eight months in jail were due in part to his own 
violation of court's initial conditions of release. 
U.S.C.A. Const.Amend. 6. Miller v. U.S., 1984, 
479 A.2d 862. Criminal Law <S=> 577.15(3) 

Because period between arrest and trial was 
longer than a year, Government had burden of 
establishing that defendant's right to a speedy 
trial was not violated. Miller v. U.S., 1984, 479 
A.2d862. Criminal Law 0=» 577. 16(8) 

39. Conclusiveness of adjudication 

Client's allegations of malpractice based on 
attorney's failure to interview and use witnesses 
for defense in criminal prosecution encom- 
passed in all material aspects the same claims 
that client presented in postconviction motion, 
and, thus, denial of postconviction motion was 
entitled to preclusive effect in legal malpractice 
case. D.C.Code 1981, § 23-110. Bigelow v. 
Knight, 1990, 737 F.Supp. 669. Judgment <3=> 
648 

Collateral estoppel barred client from litigat- 
ing his claim that his counsel committed legal 
malpractice during her representation of him 
in prosecution for carnal knowledge and sod- 
omy involving four-year-old victim, by failing to 
investigate his claim that he could not have 
committed crimes due to fact that his blood 
pressure medication rendered him impotent; all 
issues of fact were litigated and determined in 
ineffective assistance of counsel hearing follow- 
ing his conviction. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, § 23-110. Smith v. Public De- 
fender Service for the District of Columbia, 
1996, 686 A.2d 210. Judgment <3=> 720 

Previous determination that trial counsel for 
drug defendant was not ineffective for failing to 
call a chemist to testify that pre-mixed cocaine 
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and heroin not sold on street justified denial of 
second motion for new trial without hearing 
and denial of request for special service vouch- 
ers to pay investigators to pursue claim. 
D.C.Code 1981, § 23-110; U.S.C.A. Const. 
Amend. 6. Minor v. U.S., 1994, 647 A.2d 770, 
rehearing denied 666 A. 2d 1, certiorari denied 
116 S.Ct. 347, 516 U.S. 935, 133 L.Ed.2d 244. 
Costs <3=> 302.3; Criminal Law @=> 912. 

Strict principles of res judicata do not apply 
to motions under rule providing for correction 
of illegal sentence, but trial court has discretion 
to refuse to entertain second motion which re- 
lies on objections previously advanced unsuc- 
cessfully. Criminal Rule 35(a). Neverdon v. 
District of Columbia, 1983, 468 A.2d 974. 
Judgment 0=^ 75 1 

40. Abuse of court process 

Inmate would be barred, as sanction for his 
abuse of court processes, from filing any pro- 
spective pro se submission seeking review of the 
denial of a petition for writ of habeas corpus, a 
motion for new trial, issuance or review of the 
denial of a writ of mandamus or coram nobis, 
or review of the denial of any other relief sought 
in a civil action against the United States or 
others, unless inmate's submission was accom- 
panied by a court order granting him leave to 
file. D.C.Code 1981, § 23-110; Court of Ap- 
peals Rule 27(c); Criminal Rules 33, 35. Cor- 
ley v. U.S., 1999, 741 A. 2d 1029, certiorari 
denied 120 S.Ct. 1992, 146 L.Ed.2d 817. Fed- 
eral Courts &=> 1052.1; Injunction <$=> 26(5) 

4 1 . Habeas corpus — In general 

Inmate imprisoned outside the territorial lim- 
its of the District of Columbia was "within the 
District" within meaning of D.C. statute permit- 
ting habeas corpus petition by prisoner confined 
within the District; the phrase encompasses in- 
dividuals confined within the District's correc- 
tional facilities located outside the District lim- 
its. D.C.Code 1981, § 16-1901. Blair-Bey v. 
Quick, C.A.D.C.1998, 151 F.3d 1036, 331 
U.S.App.D.C. 362, on rehearing 159 F.3d 591, 
333 U.S.App.D.C. 1. Habeas Corpus <S=> 619 

Allegation of habeas corpus petitioner who 
had been convicted in District of Columbia Su- 
perior Court that he was in custody in violation 
of the Fourth Amendment stated a recognizable 
basis for collateral relief. D.C.C.E. §§ 23-110, 
23-1 10(g); U.S.C.A.Const. Amend. 4; 28 
U.S.C.A. §§ 2241, 2241(c). Palmore v. Superior 
Court of District of Columbia, C.A.D.C.1975, 
515 F.2d 1294, 169 U.S.App.D.C. 323, certiorari 
granted 96 S.Ct. 1101, 424 U.S. 907, 47 L.Ed.2d 
311, vacated 97 S.Ct. 305, 429 U.S. 915, 50 
L.Ed.2d280. Habeas Corpus <$=> 670(6) 

Petitioner released on bail after conviction in 
Superior Court of District of Columbia was in 
"custody" within meaning of federal habeas 
corpus statute. D.C.C.E. §§ 23-110, 23-1 10(g); 
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U.S.C.A.Const. Amend. 4; 28 U.S.C.A. §§2241, 
2241(c). Palmore v. Superior Court of District 
of Columbia, C.A.D.C.1975, 515 F.2d 1294, 169 
U.S.App.D.C. 323, certiorari granted 96 S.Ct. 
1101, 424 U.S. 907, 47 L.Ed.2d 311, vacated 97 
S.Ct. 305, 429 U.S. 915, 50 L.Ed.2d 280, Habe- 
as Corpus <2=> 255 

District of Columbia courts could grant habe- 
as corpus relief only for prisoners incarcerated 
within the district or in District of Columbia 
correctional facilities and thus could not grant 
relief to a prisoner incarcerated in California. 
D.C.Code 1981, § 16-1901. Alston v. U.S., 
1991, 590 A.2d 511. Habeas Corpus <&> 634 

To extent that allegations in motion to have 
sentence vacated merely repeated previously re- 
jected contentions in habeas corpus petition, 
they need not have been considered by trial 
court judge. D.C.C.E. § 23-110. Hurt" v. St. 
Elizabeths Hospital, 1976, 366 A.2d 780. Habe- 
as Corpus <&* 900.1 

Only the most serious and extraordinary non- 
constitutional errors are cognizable for habeas 
review. Where the defendants alleged neither 
the denial of a "basic right" nor the violation of 
court rules, the claim fell short of being a mis- 
carriage of justice or an exceptional circum- 
stance. United States v. Muskelly, 124 WLR 
1389 (Super. Ct. 1996). 

42. Federal jurisdiction, habeas corpus 

The 1970 District of Columbia Court Reform 
and Criminal Procedure Act did not require that 
local, rather than general federal, criminal law, 
control disposition of collateral attack on malice 
instruction given in 1963 prosecution, wherein 
petitioner was convicted of violating the District 
homicide laws. 28 U.S.C.A. §§ 1254(1), 2255; 
D.C.Code 1973, § 11-101 et seq. U. S. v. Fra- 
dy, U.S.Dist.Col.1982, 102 S.Ct. 1584, 456 U.S. 
152, 71 L.Ed. 2d 816, rehearing denied 102 S.Ct. 
2287, 456 U.S. 1001, 73 L.Ed.2d 1296. Federal 
Courts <&> 404 

Equal protection clause did not require that 
post- 1970 collateral attack on 1963 District of 
Columbia first-degree murder conviction be 
treated as though brought under District of Co- 
lumbia Court Reform and Criminal Procedures 
Act of 1970 and, thus, challenge to jury instruc- 
tions was not required to be decided under 
local, rather than general federal, criminal law. 
28 U.S.C.A. §§ 1254(1), 2255; D.C.Code 1973, 
§ 11-10.1 et seq.; D.C.Code 1981, §§ 22-2401, 
22-2403; U.S.C.A.Const.Amends. 5, 14. U. S. 
v. Frady, U.S.Dist.Col.l 982, 102 S.Ct. 1584, 456 
U.S. 152, 71 L.Ed.2d 816, rehearing denied 102 
S.Ct. 2287, 456 U.S. 1001, 73 L.Ed.2d 1296. 
Federal Courts <&* 404 

Statute generally prohibiting district court 
from entertaining application for writ of habeas 
corpus brought by prisoner in custody pursuant 
to sentence imposed by Superior Court of Dis- 
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trict of Columbia, which allowed district court 
to entertain habeas corpus application if it ap- 
peared that remedy by motion was inadequate 
or ineffective to test legality of prisoner's deten- 
tion, did not suspend privilege of writ of habeas 
corpus in violation of Constitution. D.C.C.E. 
§ 23-1 10(g); U.S.C.A.Const. art. I, § 9, cl. 2. 
Swain v. Pressley, U.S.Dist.Col.1977, 97 S.Ct. 
1224, 430 U.S. 372, 51 L.Ed.2d 411. Habeas 
Corpus ©=> 912 

Provisions of District of Columbia Code re- 
quiring habeas corpus petitions to be filed in 
D.C. superior court unless directed to federal 
officer does not divest federal courts of jurisdic- 
tion to hear habeas corpus petitions filed by 
D.C. prisoners under federal statute granting 
power to district court to grant the writ; the 
D.C. provisions only state proper place for 
bringing petitions under D.C. Code, not other 
sources of authority. 28 U.S.C.A. § 2241; 
D.C.Code 1981, § 16-1901(a-c). Blair-Bey v. 
Quick, C.A.D.C.1998, 151 F.3d 1036, 331 
U.S.App.D.C. 362, on rehearing 159 F.3d 591, 
333 U.S.App.D.C. 1. Habeas Corpus @=», 619 

District of Columbia prisoner could not main- 
tain federal habeas corpus petition claiming 
that District of Columbia Court of Appeals im- 
properly applied harmless error analysis to pris- 
oner's misjoinder claim, where prisoner did not 
first seek to collaterally attack sentence by mo- 
tion in sentencing court and failed to establish 
that such relief was inadequate or ineffective to 
test legality of his detention, even though sen- 
tencing court did not have power to review 
decision of Court of Appeals. D.C.Code 1981, 
§ 23-110; D.C. Criminal Rule 8(b). Byrd v. 
Henderson, C.A.D.C.1997, 119 F,3d 34, 326 
U.S.App.D.C. 235. Habeas Corpus. <£=> 365 

District of Columbia prisoner has no recourse 
to federal judicial forum through petition for 
habeas corpus unless local remedy of collateral- 
ly challenging constitutionality of conviction by 
moving for vacatur of sentence is inadequate or 
ineffective to test legality of his detention, 
though prisoners sentenced by state courts may 
resort to federal habeas corpus after exhaustion 
of their state remedies. 28 U.S.C.A. § 2253; 
D.C.Code 1981, § 23-110. Garris v. Lindsay, 
C.A.D.C. 1986, 794 F.2d 722, 254 U.S.App.D.C. 
13, certiorari denied 107 S.Ct. 595, 479 U.S. 
993, 93 L.Ed.2d 595. Habeas Corpus <5=> 365 

District court had jurisdiction to entertain 
petition for habeas corpus by District of Colum- 
bia prisoner who was not convicted in Superior 
Court of District of Columbia, but who sought 
to bar retrial in that court after declaration of 
mistrial. D.C.C.E. §§ 23-110, 23-1 10(a, g). 
Sedgwick v. Superior Court for District of Co- 
lumbia, C.A.D.C.1978, 584 F.2d 1044, 190 
U.S.App.D.C. 63, certiorari denied 99 S.Ct. 849, 
439 U.S. 1075, 59 L.Ed.2d 42. Habeas Corpus 
<S>633 
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Habeas corpus petitioner's recourse lay in 
first instance in District of Columbia superior 
court, and, thus, district court lacked jurisdic- 
tion to hear habeas petition of inmate incar- 
cerated at District of Columbia correctional 
facility; Congress had provided prisoners in- 
carcerated pursuant to superior court sentence 
with local remedy in District of Columbia 
which was adequate and effective to test legal- 
ity of detention. 28 U.S.C.A. § 2254; 
D.C.Code 1981, § 23-110. Saleh v. Braxton, 
1992, 788 F.Supp. 1232. Habeas Corpus <&=> 
362.1 

Where District of Columbia superior court 
judge dismissed juvenile's petition for habeas 
corpus without prejudice to its being filed in the 
United States district court for the District of 
Columbia, the respondent was federal officer, 
petitioner was charged with federal offense as 
well as with violations of District of Columbia 
law and petitioner was challenging the condi- 
tions of his confinement, federal court had juris- 
diction to consider the petition. D.C.C.E. 
§§ 16-1901, 16-2301, 16-2301(3) (A), 22-502, 
22-2901, 22-3202, 23-1 10(d); 18 U.S.C.A. 
§ 2114; 28 U.S.C.A. §§ 2241(c) (1, 3), 2254(b, 
c); U.S.C.A.Const. art. 1, § 9, cl. 2; Amend 8. 
Bland v. Rodgers, 1971, 332 F.Supp. 989. Ha- 
beas Corpus <S=> 62 1 . 1 

The District of Columbia Court Reform and 
Criminal Procedure Act of 1970 extinguishes 
traditional authority of federal court to review 
local judicial actions in the District of Columbia 
by the issuance of writs of habeas corpus. 
D.C.C.E. §§ 16-1901, 23-1 10(d); 28 U.S.C.A. 
§ 2254(b, c). Bland v. Rodgers, 1971, 332 
F.Supp. 989. Habeas Corpus &=> 271 



43. 



Exhaustion of remedies, habeas cor- 



pus 



District court was prohibited by statute from 
entertaining application for a writ of habeas 
corpus filed by prisoner in custody pursuant to 
sentence imposed by Superior Court of District 
of Columbia, and statute did not merely require 
exhaustion of local remedies. D.C.C.E. 
§ 23-1 10(g). Swain v. Pressley, U.S.Dist.CoI. 
1977, 97 S.Ct. 1224, 430 U.S. 372, 51 L.Ed.2d 
411. Habeas Corpus <©=> 620(1) 

Subsection of District of Columbia Reform 
and Criminal Procedure Act providing that ap- 
plication for writ of habeas corpus in behalf of 
prisoner who is authorized to apply for relief by 
motion pursuant to the section shall not be 
entertained by the superior court or by any 
federal court if it appears the applicant has 
failed to make motion for relief under the sec- 
tion or that superior court has denied him relief 
is not intended to and does not affect the juris- 
diction of United States District Court for the 
District of Columbia to entertain post-convic- 
tion habeas petitions from local prisons but 
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rather is an exhaustion of remedies statute, re- 
quiring initial submission of claims to the local 
courts and marking the terminal point for pro- 
ceedings in the local court system. D.C.C.E. 
§§ 23-1 10, 23-1 10(g); U.S.C.A.Const. art. 1, § 9, 
cl. 2; art. 3, § 1 et seq.; 28 U.S.C.A. § 2255. 
Palmore v. Superior Court of District of Colum- 
bia, C.A.D.C.1975, 515 F.2d 1294, 169 U.S.App. 
D.C. 323, certiorari granted 96 S.Ct. 1101, 424 
U.S. 907, 47 L.Ed.2d 311, vacated 97 S.Ct. 305, 
429 U.S. 915, 50 L.Ed.2d 280. Habeas Corpus 
<3=> 285.1 

If local courts of District of Columbia with- 
hold effective remedies, the federal courts have 
the power and duty to provide it. D.C.C.E. 
§ 23-1 10(g); U.S.C.A.Const. art. 3, § 1 et seq.; 
28 U.S.C.A. § 2241(a, b). Palmore v. Superior 
Court of District of Columbia, C.A.D.C.1975, 
515 F.2d 1294, 169 U.S.App.D.C. 323, certiorari 
granted 96 S.Ct. 1101, 424 U.S. 907, 47 L.Ed.2d 
311, vacated 97 S.Ct. 305, 429 U.S. 915, 50 
L.Ed. 2d 280. Federal Courts C^ 1 133 

Habeas corpus petitioner who had been con- 
victed in Superior Court of District of Columbia 
for carrying a pistol without a license and who 
had presented Fourth Amendment claim by pre- 
trial motion to suppress evidence and again on 
appeal from conviction to the District of Colum- 
bia Court of Appeals had exhausted his local 
remedies despite not having made a motion for 
postconviction relief under the District of Co- 
lumbia Court Reform and Criminal Procedure 
Act. D.C.C.E. §§ 23-110, 23-1 10(g); 
U.S.C.A.Const. Amend. 4; 28 U.S.C.A. §§ 2241, 
2241(c). Palmore v. Superior Court of District 
of Columbia, C.A.D.C.1975, 515 F.2d 1294, 169 
U.S.App.D.C. 323, certiorari granted 96 S.Ct. 
1101, 424 U.S. 907, 47 L.Ed.2d 31 1, vacated 97 
S.Ct. 305, 429 U.S. 915, 50 L.Ed. 2d 280. Habe- 
as Corpus <£=» 369 

District of Columbia statute relating to enter- 
tainment of application for writ of habeas cor- 
pus on behalf of prisoner authorized to apply 
for relief from judgment by motion does not 
affect jurisdiction of federal district court under 
federal statutes relating to habeas corpus and 
operates only as an exhaustion of remedies pro- 
vision. D.C.C.E. § 23-1 10(g); 28 U.S.C.A. 
§ 2241 et seq. Pressley v. Swain, C.A.D.C.1975, 
515 F.2d 1290, 169 U.S.App.D.C. 319, certiorari 
granted 96 S.Ct. 1101, 424 U.S. 907, 47 L.Ed.2d 
311, reversed 97 S.Ct. 1224, 430 U.S. 372, 51 
L.Ed.2d411. Habeas Corpus ^617.1 

Although District of Columbia defendant's pro 
se collateral attack, which he styled as motions 
for new trial, were clearly untimely under rule, 
where government in opposing motions stated 
that even treating motions as ones to vacate 
sentence under statute they were utterly merit- 
less and motions were considered on their mer- 
its on appeal to the District of Columbia Court 
of Appeals defendant had exhausted local reme- 
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dies, and defendant was entitled to petition for 
federal writ of habeas corpus. D.C.C.E: 
§ 23-110; D.C.C.E. SCR, Criminal Rule 33; 28 
U.S.C.A. § 2241 et seq. Pressley v. Swain, 
C.A.D.C.1975, 515 F.2d 1290, 169 U.S.App.D.C. 
319, certiorari granted 96 S.Ct. 1101, 424 U.S. 
907, 47 L.Ed.2d 311, reversed 97 S.Ct. 1224, 
430 U.S. 372, 51 L.Ed.2d 411. Habeas Corpus 
<S=>385 



44. 



Inadequacy of remedies, habeas cor- 



pus 



Statute prohibiting District Court from enter- 
taining application for a writ of habeas corpus 
brought by prisoner in custody pursuant to sen- 
tence imposed by Superior Court of District of 
Columbia and relegating such prisoners to col- 
lateral relief available in Superior Court was 
neither ineffective, nor inadequate simply be- 
cause judges of that Court lacked protections of 
Article III judges, in that Superior Court judges 
must be presumed competent to decide all con- 
stitutional and other issues that routinely arise 
in criminal cases. D.C.C.E. § 23-1 10(g); 
U.S.C.A.Const. art. 1, § 9, cl. 2. Swain v. Press- 
ley, U.S.Dist.Col.1977, 97 S.Ct. 1224, 430 U.S. 
372, 51 L.Ed.2d 411. Habeas Corpus <$* 205 

District of Columbia prisoner's inability to 
raise collaterally Sixth Amendment claim litigat- 
ed and adjudicated on direct appeal from his 
conviction did not render collateral remedy in- 
adequate or ineffective so that habeas corpus 
would be available; inmate's habeas corpus pe- 
tition thus lacked merit and, accordingly, issu- 
ance of certificate of probable cause, to permit 
appeal of district court's denying petition, was 
not warranted. 28 U.S.C.A. § 2253; U.S.C.A. 
Const.Amend. 6; D.C. Code 1981, §23-110. 
Garris v. Lindsay, C.A.D.C.1986, 794 F.2d 722, 
254 U.S.App.D.C. 13, certiorari denied 107 
S.Ct. 595, 479 U.S. 993, 93 L.Ed.2d 595. Habe- 
as Corpus <£=> 376 

District of Columbia prisoners have no re- 
course to any habeas corpus review unless they 
can demonstrate that remedy on motion attack- 
ing sentence is inadequate or ineffective to test 
legality of detention. D.C.Code 1981, 
§ 23-1 10(f, g). Wilson v. Office of Chairperson, 
District of Columbia Bd. of Parole, 1995, 892 
F.Supp. 277. Habeas Corpus <&=> 285.1 

Remedies on motion attacking sentence are 
not made inadequate merely by petitioner's lack 
of success in invoking them before seeking ha- 
beas corpus relief. D.C.Code 1981, § 23-110. 
Wilson v. Office of Chairperson, District of Co- 
lumbia Bd. of Parole, 1995, 892 F.Supp. 277. 
Habeas Corpus C^ 285.1 

Mere delay by District of Columbia superior 
court in deciding motion to vacate or correct 
sentence does not ordinarily render remedy on 
motion attacking sentence inadequate or inef- 
fective and, therefore, does not ordinarily per- 
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mit habeas corpus relief. D.C.Code 1981, 
§ 23-110. Wilson v. Office of Chairperson, Dis- 
trict of Columbia Bd. of Parole, 1995, 892 
F.Supp. 277. Habeas Corpus <&=> 285.1 

Fact that motions attacking sentence are en- 
tertained by term-tenured judges by District of 
Columbia and are appointed by virtue of grant 
of legislative authority, rather than life-tenured 
judges appointed under Article III, does not 
ordinarily render remedy of attacking sentence 
inadequate or ineffective and does not ordinari- 
ly permit habeas corpus relief. U.S.C.A. Const. 
Art. 1,.§ 8, cl. 17, Art. 3, § 1 et seq., D.C.Code 
1981, § 23-110. Wilson v. Office of Chairper- 
son, District of Columbia Bd. of Parole, 1995, 
892 F.Supp. 277. Habeas Corpus <£=> 285.1 

Statute prohibiting application for writ of ha- 
beas corpus by prisoner in custody of District of 
Columbia officials, unless it appears that reme- 
dy of attacking sentence is inadequate or inef- 
fective, merely declares that inadequacy or inef- 
fectiveness of remedy by motion is prerequisite 
to any court entertaining petition for writ of 
habeas corpus filed by prisoner challenging sen- 
tence imposed by District of Columbia superior 
court; it does not constitute grant of jurisdic- 
tion to United States District Court for District 
of Columbia or any other court. D.C.Code 
1981, § 23-1 10(g). Wilson v. Office of Chair- 
person, District of Columbia Bd. of Parole, 
1995, 892 F.Supp. 277. Habeas Corpus <$=> 
285.1,619 

District of Columbia prisoners have no re- 
course to any habeas corpus review until they 
demonstrate that statutory remedy of motion to 
vacate is inadequate or ineffective to test the 
legality of their detention. D.C.Code 1981, 
§ 23-110. Perkins v. Henderson, 1995, 881 
F.Supp. 55. Habeas Corpus &=> 285.1 

District of Columbia prisoner may not com- 
plain that statutory remedy of motion to vacate 
is inadequate, thus allowing him to seek habeas 
corpus, merely because he was unsuccessful 
when he invoked it, nor does fact that motions 
are entertained by term-tenured judges of the 
District of Columbia, appointed by virtue of 
grant of legislative authority over the territory, 
rather than life-tenured Article III judges render 
the remedy inadequate or ineffective. U.S.C.A. 
Const. Art. 1, § 8, cl. 17; Art. 3, § 1 et seq.; 
D.C.Code 1981, §23-110. Perkins v. 
Henderson, 1995, 881 F.Supp. 55. Habeas Cor- 
pus <3=> 285.1 

Federal habeas petition alleging improper 
transfer from Maryland to District of Columbia 
in violation of Interstate Agreement on Detain- 
ers could not be entertained by district court 
where petitioner was still in process of collater- 
ally challenging his District of Columbia convic- 
tions, and there was no showing that District of 
Columbia remedy was inadequate or ineffective. 
D.C.Code 1981, §§ 23-110, 24-701; Md.Code 
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1957, Art. 41, § 2-201 et seq. Miles v. Rollins, 
1990, 733 F.Supp. 128. Habeas Corpus <£=> 289 

Four-month period of inactivity on part of 
District of Columbia Superior Court after defen- 
dant's motion for new trial was not a delay 
rendering such remedy inadequate or ineffective 
as would make habeas corpus relief available in 
federal courts, where there was no allegation 
that official inactivity reflected malice toward 
petitioner, petitioner apparently made no efforts 
beyond one or two telephone calls to press his 
case, and petitioner's application was with- 
drawn after four months. 28 U.S.C.A. § 2254; 
D.C.C.E. § 23-1 10(g). Jackson v. Jackson, 
1980, 491 F.Supp. 445. Habeas Corpus <&=> 377 

Trial court had no authority to entertain habe- 
as corpus petition of prisoner who had been 
denied relief under District of Columbia post- 
conviction-relief statute where remedy under la- 
ter statute was neither inadequate nor ineffec- 
tive. D.C.Code 1981, § 23-1 10(g). Peoples v. 
Roach, 1995, 669 A. 2d 700. Habeas Corpus <£=> 
285.1 

Prisoner's inability to bring application for 
relief as postconviction relief motion under Dis- 
trict of Columbia statute, because it constituted 
second or successive motion for similar relief, 
did not render that remedy "inadequate or inef- 
fective" so as to permit superior court or any 
other court to entertain petition for writ of 
habeas corpus. D.C.Code 1981, §§ 23-110, 
23-1 10(g). Peoples v. Roach, 1995, 669 A.2d 
700. Habeas Corpus <S=> 285. 1 

45. Earlier convictions, habeas corpus 

One may challenge through habeas corpus 
any earlier criminal conviction that may in 
some way operate to enhance punishment on a 
subsequent sentence being served at time of 
challenge. Bension v. Meredith, 1978, 455 
F.Supp. 662. Habeas Corpus <£=> 509(1) 

46. Review, habeas corpus 

It was not appropriate for district court to 
dismiss defendant's habeas corpus petition and 
refer him back to superior court of the District 
of Columbia where District of Columbia Court 
of Appeals had clarified that superior court 
could not proceed under statute which provides 
for postconviction relief by motion to vacate 
sentence to "review appellate proceedings," but 
had not enlightened defendant as to the remedy, 
if any, still open to him in the local courts. 
D.C.Code 1981, § 23-110. Streater v. Jackson, 
CA.D.C.1982, 691 F.2d 1026, 223 U.S.App.D.C. 
393. Habeas Corpus <&* 376 

The Supreme Court of the United States 
would have appellate jurisdiction to issue writ 
of habeas corpus on behalf of one convicted in 
the Superior Court of the District of Columbia. 
D.C.C.E. §§ 23-110, 23-1 10(g); U.S.C.A.Const. 
art. 1, § 9, cl. 2; art. 3, § 1 et seq. Palmore v. 
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Superior Court of District of Columbia, 
C.A.D.C.1975, 515 F.2d 1294, 169 U.S.App.D.C. 
323, certiorari granted 96 S.Ct. 1101, 424 U.S. 
907, 47 L.Ed.2d 311, vacated 97 S.Ct. 305, 429 
U.S. 915, 50 L.Ed.2d 280. Habeas Corpus <£=> 
813 

Although habeas corpus petition was errone- 
ously dismissed by the district court interests of 
justice did not require the extraordinary course 
of de novo consideration of the merits by the en 
banc Court of Appeals, and case would be re- 
manded to the district court. D.C.C.E. 
§§ 23-1 10, 23-1 10(g); U.S.C.A. Const. Amend. 4; 
28 U.S.C.A. §§ 2241, 2241(c). Palmore v. Supe- 
rior Court of District of Columbia, C.A.D.C. 
1975, 515 F.2d 1294, 169 U.S.App.D.C. 323, 
certiorari granted 96 S.Ct. 1101, 424 U.S. 907, 
47 L.Ed.2d 311, vacated 97 S.Ct. 305, 429 U.S. 
915, 50 L.Ed.2d 280. Habeas Corpus <3» 862.1 

Appeal of Superior Court's denial of motion 
to vacate or of habeas corpus petition should be 
appealed to the District of Columbia Court of 
Appeals before United States District Court for 
the District of Columbia attempts to ascertain 
whether the local remedy is inadequate or inef- 
fective. D.C.Code 1981, §§ 16-1901, 23-110. 
Perkins v. Henderson, 1995, 881 F.Supp. 55. 
Habeas Corpus <£=> 319.1 

47. Review — In general 

Trial court's adoption, without alteration, of 
Government's submission with respect to defen- 
dant's motion to vacate murder conviction ne- 
cessitated a more careful review by appellate 
court. D.C.Code 1981, §§ 22-2401 to 22-3202, 
23-110. Frederick v. U.S., 1999, 741 A.2d 427. 
Criminal Law <S» 1 1 3 4( 1 0) 

When reviewing trial court's denial of motion 
to vacate, appellate court should inquire wheth- 
er trial court's reasoning is substantial and sup- 
ports trial court's action. D.C.Code 1981, 
§ 23-110. Woodard v. U.S., 1998, 719 A.2d 
966. Criminal Law @» 1 134(10) 

Ordinarily, Court of Appeals reviews denial of 
motion to vacate convictions for abuse of discre- 
tion; however, if trial court denied motion with- 
out hearing, Court must be able to conclude 
that under no circumstances could movant es- 
tablish facts warranting relief in order to affirm 
the judgment below. D.C.Code 1981, § 23-1 10. 
James v. U.S., 1998, 718 A.2d 1083. Criminal 
Law <S» 1134(10) 

It is only where government has produced no 
evidence from which reasonable mind might 
fairly infer guilt beyond reasonable doubt that 
reviewing court can reverse conviction. Zan- 
ders v. U.S., 1996, 678 A.2d 556. Criminal Law 
<&=> 1159.2(2), 1159.2(7) 

Appellate court will not disturb trial court's 
denial of a motion for mistrial except in extreme 
situations threatening a miscarriage of justice. 
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Smith v. U.S., 1995, 665 A.2d 962. Criminal 
Law ©=M155 

Review of discretionary ruling by trial court 
requires appellate court to make three-part de- 
termination: first, whether matter at issue was 
committed to court's sound discretion; second, 
whether trial court recognized that it had dis- 
cretion and, if so, whether court purported to 
exercise that discretion; and third, whether rec- 
ord reveals sufficient facts upon which court 
based its decision. Geddie v. U.S., 1995, 663 
A.2d531. Criminal Law <^> 1147 

Although test of record underlying exercise of 
trial court's discretion tends to vary somewhat 
with nature of issue to be decided, generally 
factual record must be capable of supporting 
determination reached by trial court. Geddie v. 
U.S., 1995, 663 A.2d 531. Criminal -Law ©=» 
1147 

Appellate court reviews decision denying mo- 
tion for new trial for abuse of discretion and 
will not reverse as long as that denial is reason- 
able and supported by evidence in record. 
Criminal Rule 33. Geddie v. U.S. ,1995, 663 
A.2d531. Criminal Law <£=> 1156(1) 

Standard by which Court of Appeals reviews 
trial court's denial of motion to vacate sentence 
or motion to withdraw guilty plea is the same, 
namely whether trial court abused its discretion 
in denying motion. D.C.Code 1981, § 23-1.10; 
Criminal Rule 32(e). Johnson v. U.S., 1993, 
633 A.2d 828. Criminal Law <£=> 1147, 1149 

Denial of motion to vacate sentence as proce- 
durally barred is reviewed only for abuse of 
discretion. Matos v. U.S., 1993, 631 A. 2d 28. 
Criminal Law <£=> 1 147 

If defendant's claims have been subject of 
hearing, reviewing court must defer to trial 
court's credibility determinations respecting 
witnesses who testify at hearing, and trial 
court's factual findings will not disturb them 
unless they lack support in record. Johnson v. 
U.S., 1992, 616 A.2d 1216, certiorari denied 113 
S.Ct. 1611, 507 U.S. 996, 123 L.Ed.2d 172. 
Criminal Law <>=> 1 158(1) 

On appellate review of trial court's determi- 
nation of whether defense counsel was ineffec- 
tive, appellate court will be more deferential to 
those findings by trial judge which are facilitat- 
ed by his presence in courtroom and his ability 
to observe the players firsthand; findings based 
on documents or other writings merit little def- 
erence or none at all. U.S.C.A. Const.Amend. 6. 
Byrd v. U.S., 1992, 614 A.2d 25. Criminal Law 
@» 1158(1) 

On appeal from judgment of conviction, ap- 
propriate standard of review was whether there 
was sufficient evidence from which reasonable 
juror could fairly conclude guilt beyond reason- 
able doubt. Garris v. U.S., 1983, 465 A.2d 817, 
certiorari denied 104 S.Ct. 1013, 465 U.S. 1012, 
79 L.Ed.2d 243. Criminal Law <&=> 1159.2(7) 
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Defendant's opportunity to appeal from crimi- 
nal conviction may not be ineffectuated by his 
poverty, by failure of trial court to inform defen- 
dant of that right, or by failure of counsel to file 
appeal upon request. (Per Nebeker, Associate 
J., with one Judge concurring in result.) 
U.S.C.A.Const. Amend. 6. Hargett v. U. S., 
1977, 380 A.2d 1005, certiorari denied 99 S.Ct. 
324, 439 U.S. 932, 58 L.Ed.2d 327. Criminal 
Law«> 1068.5, 1077.1(1) 

48. Appealable orders, review 

Denial of motion to reconsider denial of post- 
trial motion to vacate sentence was not appeal- 
able order. D.C.Code 1981, § 23-110. Taylor 
v. U.S., 1992, 603 A.2d 451, certiorari denied 
113 S.Ct. 155, 506 U.S. 852, 121 L.Ed.2d 105. 
Criminal Law @=> 1023(15) 

Defendant's posttrial motion for access to 
tape of portion of trial proceedings was not 
mere assertion of his common-law right of ac- 
cess to judicial record but, rather, was motion 
brought in preparation for collateral attack on 
conviction, denial of which was not appealable 
final order. Robinson v. U.S., 1989, 565 A. 2d 
964, Criminal Law <&=> 1023(2) 

49. Standard of review 

Proper standard for review of District of Co- 
lumbia prisoner's collateral attack on malice 
instruction in first-degree murder prosecution 
was not "plain error" but "cause and actual 
prejudice." 28 U.S.C.A. § 2255; Fed.Rules Cr. 
Proc. Rule 52(b), 18 U.S.C.A.; D.C.Code 1981, 
§§22-2401, 22-2403. U. S. v. Frady, U.S.Dist. 
Col. 1982, 102 S.Ct. 1584, 456 U.S. 152, 71 
L.Ed. 2d 816, rehearing denied 102 S.Ct. 2287, 
456 U.S. 1001, 73 L.Ed.2d 1296. Criminal Law 
<©=> 1030(1) 

Plain error rule merely restates existing law 
and was intended to afford a means for the 
prompt redress of miscarriages of justice. Fed. 
Rules Cr.Proc. Rule 52(b), 18 U.S.C.A. U. S. v. 
Frady, U.S.Dist.Col.1982, 102 S.Ct. 1584, 456 
U.S. 152, 71 L.Ed.2d 816, rehearing denied 102 
S.Ct. 2287, 456 U.S. 1001, 73 L.Ed.2d 1296. 
Criminal Law &* \ 030( 1 ) 

Power granted by the plain error rule is to be 
used sparingly, solely in those circumstances in 
which a miscarriage of justice would otherwise 
result. Fed.Rules Cr.Proc. Rule 52(b), 18 
U.S.C.A. U. S. v. Frady, U.S.Dist.Col. 1982, 102 
S.Ct. 1584, 456 U.S. 152, 71 L.Ed.2d 816, re- 
hearing denied 102 S.Ct. 2287, 456 U.S. 1001, 
73 L.Ed.2d 1296. Criminal Law ©=> 1030(1) 

Although the "plain error" standard is not to 
be utilized by district court on collateral review 
of original criminal trial, a Court of Appeals can 
invoke the "plain error" standard on direct 
review of a district court's conduct of the Sec- 
tion 2255 hearing. 28 U.S.C.A. § 2255; Rules 
Governing § 2255 Cases, Rule 12, 28 U.S.C.A.; 
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Fed.Rules Cr.Proc. Rule 52(b), 18 U.S.C.A. U. 
S. v. Frady, U.S.Dist.Col. 1982, 102 S.Ct. 1584, 
456 U.S. 152, 71 L.Ed.2d 816, rehearing denied 
102 S.Ct. 2287, 456 U.S. 1001, 73 L.Ed.2d 
1296. Criminal Law <$=> 1030(1) 

For purposes of appellate review, trial court's 
determination whether counsel was ineffective 
presents mixed question of law and fact, and 
standard of review is deferential one; reviewing 
court will accept judge's factual findings unless 
they lack evidentiary support, but will review 
legal conclusions de novo, and that standard of 
review applies to all ineffective assistance of 
counsel claims, including those based on attor- 
ney's conflict of interest. Derrington v. U.S., 
1996, 681 A.2d 1125. Criminal Law <^ 1139, 
1158(1) 

Where no objection to matter contested on 
appeal was made at trial, appellate court re- 
views for plain error. Zanders v. U.S., 1996, 
678 A.2d 556. Criminal Law-<&=> 1030(1) 

Under the "plain error" standard of review, 
an error not objected to at trial is unreachable 
on review unless it is so clearly prejudicial to 
substantial rights as to jeopardize the very fair- 
ness and integrity of trial. McKenzie v. U.S., 
1995, 659 A.2d 838, certiorari denied 116 S.Ct. 
1369, 517 U.S. 1127, 134 L.Ed.2d 534. Crimi- 
nal Law<2> 1030(1) 

Trial judge's factual findings when making 
determination whether defense counsel was in- 
effective will be accepted unless they lack evi- 
dentiary support, but the judge's legal conclu- 
sions will be reviewed de novo. U.S.C.A. Const. 
Amend. 6. Byrd v. U.S., 1992, 614 A.2d 25. 
Criminal Law <&* 1 139, 1 158(1) 

To warrant reversal under the plain error 
standard of review, the error complained of 
must be so clearly prejudicial to substantial 
rights as to jeopardize the very fairness and 
integrity of the trial. Townsend v. U.S., 1986, 
512 A.2d 994, certiorari denied 107 S.Ct. 2188, 
481 U.S. 1052, 95 L.Ed.2d 843. Criminal Law 
<^ 1030(1) 

When a claim is brought for the first time on 
appeal, the applicable standard of review is 
plain error. Townsend v. U.S., 1986, 512 A. 2d 
994, certiorari denied 107 S.Ct. 2188, 481 U.S. 
1052, 95 L.Ed.2d 843. Criminal Law <^> 
1030(1) 

Examination of decided cases revealed that, 
contrary to defendant's contention, review un- 
der plain-error standard where a defendant ob- 
jects for first time on appeal is uniformly en- 
forced and that plain-error rule is not invoked 
arbitrarily. D.C.Code 1981, § 1 l-721(e). Allen 
v. U.S., 1985, 495 A.2d 1 145. Criminal Law ©^ 
1030(1) 

50. — — Necessity of collateral attack, review 

Where record was insufficiently developed to 
permit appellate court to evaluate whether gov- 
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eminent had Brady obligation to disclose ongo- 
ing investigation of police officer who was key 
witness to drug transactions of which defendant 
had been convicted, further consideration of 
issue had to await filing by defendant of motion 
collaterally attacking his convictions, at which 
time defendant could raise questions requiring 
inquiry outside the trial record. D.C.Code 
1981, §23-110. Bullock v. U.S., 1998, 709 
A.2d 87. Criminal Law @=> 1 134(3) 

Evaluating claims of prosecutorial improprie- 
ty in closing argument is three-step process: 
first, Court of Appeals must determine whether 
any or all of challenged comments were im- 
proper; second step requires consideration of 
several other factors, in order to place impro- 
priety in context, including gravity of impro- 
priety, relationship to issue of innocence or 
guilt, and effect of specific corrective instruc- 
tions, if any; and third step is determining 
degree of prejudice, which is usually most sig- 
nificant step. Bowman v. U.S., 1994, 652 A. 2d 
64. Criminal Law <$=> 1 134(3) 

Unless defendant appeals from denial of mo- 
tion to set aside convictions, only issues proper- 
ly before Court of Appeals on direct appeal from 
conviction are those that defendant raises on 
basis of record of trial. D.C.Code 1981, 
§ 23-110. Hall v. U.S., 1989, 559 A.2d 1321. 
Criminal Law ^=> 1134(3) 

Where defendant contends that trial court 
should have raised issue of his sanity and com- 
petence to stand trial sua sponte, such conten- 
tion should be advanced by a motion for new 
trial rather than on appeal. D.C.C.E. SCR, 
Criminal Rule 33; D.C.C.E. § 23-110. Clyburn 
v. U. S., 1977, 381 A.2d 260, certiorari denied 
98 S.Ct. 1656, 435 U.S. 999, 56 L.Ed.2d 90. 
Criminal Law <£=> 1063(3) 

Although not required for any claim of inef- 
fectiveness of counsel, raising of claim in mo- 
tion lor new trial or in motion attacking sen- 
tence is likely to be more productive than direct 
appeal, because proceeding will not be limited 
to evidence in the trial record. D.C.C.E. 
§ 23-110; D.C.C.E. SCR, Criminal Rule 33. 
Proctor v. U..S., 1977, 381 A.2d 249. Criminal 
Law<S=>920 

It would not be appropriate for the Court of 
Appeals to treat contention, based on material 
outside the record on appeal, that erroneous 
information was given at sentencing proceeding 
by the prosecution; such matter would be ap- 
propriate for motion to vacate or to reduce 
sentence, which could be filed in the trial court 
presently or after disposition of the appeal. 
D.C.C.E. § 23-110; D.C.C.E. SCR Criminal 
Rule 35(a). Terrell v. U. S., 1972, 294 A.2d 860, 
certiorari denied 93 S.Ct. 1398, 410 U.S. 938, 
35 L.Ed.2d 603. Criminal Law <£=> 1 128(2) 

Subsequent conviction for narcotics traffick- 
ing of police officer who testified for govern- 
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ment at defendants' trial did not render defen- 
dants' convictions subject to collateral attack 
under this section. United States, v. Muskelly, 
124 WLR 1577 (Super. Ct. 1996). 

Although a prerequisite to collateral relief un- 
der this section is that the petitioning defendant 
be "in custody/' there is no converse prerequi- 
site to coram nobis relief that the defendant not 
be "in custody." United States v. Hamid, 113 
WLR 2481 (Super. Ct. 1985). 

Defendant assumes a heavy burden of proof 
when he seeks to vacate or set aside his sen- 
tence under this section: To prevail on collateral 
attack, he must show a fundamental defect 
which inherently results in a complete miscar- 
riage of justice. United States v. Miller, 113 
WLR 2237 (Super. Ct. 1985). 

51. Reservation of grounds for review, 

generally 

Where defendant did not request severance of 
offenses before trial court, Court of Appeals 
would review only for plain error. Fields v. 
U.S., 1997, 698 A.2d 485, certiorari denied 118 
S.Ct. 1203, 523 U.S. 1012, 140 L.Ed.2d 331. 
Criminal Law <3=> 1044.1(2) 

Government's failure in trial court to raise 
argument that challenge to sentence should 
have been raised on direct appeal justified deci- 
sion not to consider argument on appeal from 
denial of motion to vacate sentence. Coleman 
v. U.S., 1993, 628 A.2d 1005. Criminal Law <S=> 
1042 

Defendant failed to preserve for appellate re- 
view issue that restitution order was not suffi- 
ciently detailed where defendant failed to raise 
issue in timely motion for correction or reduc- 
tion of sentence filed within 120 days of sen- 
tencing. D.C.Code 1981, §§ 16-711, 23-110. 
Holland v. U.S., 1990, 584 A.2d 13. Criminal 
Law <£=> 1044.1(1) 

Defendant could not argue for first time on 
appeal that District of Columbia felony-murder 
statute was unconstitutional. D.C.Code 1981, 
§ 22-2401. Garris v. U.S., 1983, 465 A.2d 817, 
certiorari denied 104 S.Ct. 1013, 465 U.S. 1012, 
79 L.Ed.2d 243. Criminal Law <& 1030(2) 

Court of Appeals is not bound to decide con- 
stitutional challenges not raised below unless it 
can say that statute is so clearly unconstitution- 
al that it should have been ruled upon by trial 
court despite failure of appellant to raise point 
below. Garris v. U.S., 1983, 465 A.2d 817, 
certiorari denied 104 S.Ct. 1013, 465 U.S. 1012, 
79 L.Ed.2d 243. Criminal Law <3=» 1030(2) 

Contention that defendant was denied effec- 
tive assistance of counsel by trial counsel's fail- 
ure to challenge at trial and on appeal sufficien- 
cy of evidence to support robbery conviction on 
theory that fruit of robbery was property of 
corporation and Government failed to establish 
as essential element of proof its corporate exis- 
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tence, which contention was not raised at trial, 
on direct appeal, nor on motion to vacate sen- 
tence, was not properly before Court of Appeals 
on appeal from denial of motion to vacate sen- 
tence. D.C.C.E. § 23-110. Atkinson v. U. S., 
1976, 366 A.2d 450. Criminal Law <$=> 1028, 
1134(10) 

52. Timing, review 

Absent a provision in rule or statute for toll- 
ing of time to note an appeal upon filing a 
motion to reduce sentence, motion to reduce 
sentence did not toll time for noting defendant's 
appeal from revocation of his probation and 
imposition of sentence, and thus defendant's 
appeal from revocation of probation and sen- 
tencing to prison was untimely. Criminal Rule 
35; Court of Appeals Rule 4(b). Jackson v. 
U.S., 1993, 626 A.2d 878. Criminal Law <&=> 
1081(6) 

The noting of a timely appeal is jurisdictional. 
Jackson v. U.S., 1993, 626 A.2d 878. Criminal 
Law^ 1081(1) 

Motion for reconsideration of denial of post- 
trial motion to vacate sentence did not toll time 
ior noting appeal from motion to vacate. Court 
of Appeals Rule 4(b)(2); D.C.Code 1981, 
§ 23-110. Taylor v. U.S., 1992, 603 A.2d 451, 
certiorari denied 113 S.Ct. 155, 506 U.S. 852, 
121 L.Ed.2d 105. Criminal Law <3=> 1069(5) 

Defendant's failure to file separate notice of 
appeal from denial of posttrial motion deprived 
reviewing court of jurisdiction to consider any 
claims of error relating to motion. D.C.Code 
1981, § 23-110. Taylor v. U.S., 1992, 603 A.2d 
451, certiorari denied 113 S.Ct. 155, 506 U.S. 
852, 121 L.Ed.2d 105. Criminal Law ®=» 
1081(1) 

To show excusable neglect for failure to time- 
ly file notice of appeal, appellant must show 
that he has done all he could do under circum- 
stances to perfect appeal within time prescribed 
by rules. Court of Appeals Rule 4(b)(l, 3). 
Thomas v. U.S., 1991, 586 A.2d 1228. Criminal 
Law®» 1081(6) 

"Excusable neglect" for failure to timely file 
appeal from convictions was not shown where 
only allegation was that trial counsel miscalcu- 
lated when time to appeal expired and that 
defendant relied on trial counsel to timely file. 
Court of Appeals Rule 4(b)(l, 3). Thomas v. 
U.S., 1991, 586 A.2d 1228. Criminal Law <&=> 
1081(6) 

Trial court properly granted Government's 
motion to extend time for filing a notice of 
appeal of order granting petition for writ of 
error coram nobis and vacating petitioner's sen- 
tence for second-degree burglary. Court of Ap- 
peals Rule 4, pt. 11(b)(3). U.S. v. Higdon, 1985, 
496 A.2d 618. Criminal Law @=> 1081(6) 

To preserve right to direct appeal from con- 
viction when defendant is resentenced, defen- 
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dant must file notice of appeal within ten days 
of resentencing. D.C.Code 1973, §23-110; 
Court of Appeals Rule 4, Pt. 11(b)(1). Little v. 
U. S'., 1981, 438 A.2d 1264. Criminal Law @=» 
1081(4.1) 

Court of Appeals had jurisdiction to consider 
appeal from order denying pro se petition for 
reconsideration of earlier order rejecting defen- 
dant's motion for vacation of sentence and re- 
sentencing, notwithstanding that ten-day period 
in which appeals had to be taken commenced to 
run on date defendant received order and that 
notice of appeal was received by court 14 days 
after defendant received notice, where defen- 
dant was incarcerated and without assistance of 
counsel at time order was received, where date 
at top of defendant's letter accompanying his 
notice of appeal was within ten-day limitation, 
and in view of admonition that rules be con- 
strued to secure simplicity in procedure, fair- 
ness in administration and elimination of un- 
justifiable expense and delay. D.C.Code 1973, 
§ 23-110; Court of Appeals Rule 4, Pt. 11(b); 
Criminal Rule 2. Little v. U. S., 1981, 438 A.2d 
1264. Criminal Law ©=» 1081(6) 

Where order denying motion to vacate sen- 
tence was entered on September 9, 1980, but 
record showed no indication that court clerk 
mailed order nor did it contain proof as to when 
movant received order or otherwise learned of 
its contents, other than date appearing on no- 
tice of appeal itself next to signature, October 6, 
1980, movant's notice of appeal, which was 
received and stamped filed October 15, 1980, 
from denial of his motion to vacate sentence 
had to be accepted as timely. D.C.Code 1973, 
§ 23-1 10; Court of Appeals Rule 4, Pt. 11(b)(4). 
Samuels v. U. S., 1981, 435 A.2d 392. Criminal 
Law<3=> 1081(6) 

Where trial court's clerk failed to enter in 
trial court records date of mailing of notice of 
trial court's order summarily denying defen- 
dant's pro se motion to vacate his sentence, and 
there was no other proof of mailing of notice 
except for defendant's receipt thereof, time for 
appeal could only be said to run from time of 
defendant's actual notice of order, and thus 
defendant's motion for leave to appeal in forma 
pauperis was within required ten-day period for 
notice of appeal, so as to be timely. D.C.C.E. 
Court of Appeals Rules, rule 4, pt. II(b)(l, 4); 
D.C.C.E. §23-110. Williams w U.S.. 1980,412 
A.2d 17. Criminal Law <S=> 1069(5) 

Motion for new trial in interest of justice filed 
more than five days after verdict was untimely. 
D.C.C.E. SCR, Criminal Rule 33; D.C.C.E. 
§ 23-110. Williams v. U. S., 1972, 295 A.2d 
503. Criminal Law ©=951(1) 

53. Record, review 

Affidavits filed by prisoner on appeal from 
summary dismissal of prisoner's motion to va- 
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cate sentence, the contents of which were not 
considered by trial court in ruling on prisoner's 
motion, would not be considered on appeal. 
D.C.C.E. § 23-110. Pettaway v. U. S„ 1978, 
390 A.2d 981. Criminal Law €=> 1128(4) 

54. Remand, review 

Remand was appropriate for determination of 
admissibility of extrinsic evidence proffered un- 
der reverse Drew/Winfield theory to show that 
someone other than defendant committed re- 
cent robbery that was similar to charged rob- 
bery; trial court excluded evidence under mis- 
taken belief that it lacked discretion to admit it, 
and thus did not exercise the discretion to 
which parties were entitled, and Court of Ap- 
peals did not have benefit of trial court's per- 
ceptions about reliability of proffer. Newman 
v. U.S., 1997, 705 A.2d 246. Criminal Law <$=> 
1181.5(7) 

Unless on a particular record trial judge 
would have but one option, Court of Appeals 
must remand for reconsideration of erroneous 
ruling under the proper standard. Newman v. 
U.S., 1997, 705 A.2d 246. Criminal Law <^> 
1181.5(3.1) 

Where record was insufficiently developed to 
permit appellate court to evaluate whether gov- 
ernment had Brady obligation to disclose police 
statements and six-page citizen's complaint 
made by potentially key witness, record would 
be remanded to trial court for hearing and 
determination of issue. Farley v. U.S., 1997, 
694 A.2d 887. Criminal Law <^> 1 1 8 1 .5(5) 

Motion judge's failure to make finding as to 
believability of counsel's testimony that he made 
tactical decision not to object to admission of 
police officer's testimony regarding portion of 
defendant's incriminating statement which was 
not provided in discovery required remand for 
findings of fact and conclusions of law, on de- 
fendant's ineffective assistance of counsel claim, 
with regard to whether defense counsel's per- 
formance was constitutionally deficient in fail- 
ing to object, and whether defendant was preju- 
diced. U.S.C.A. Const.Amend. 6. Quallis v. 
U.S., 1995, 654 A.2d 1281. Criminal Law Q=> 
1181.5(6) 

In absence of trial counsel's testimony or 
statement on record about pretrial preparation, 
neither reversal nor affirmance was warranted 
based on status judge's failure to allow defen- 
dant to fully express his desire for different trial 
counsel; rather, remand was required in order 
to afford government opportunity to demon- 
strate that trial counsel's pretrial preparation 
was adequate. Matthews v. U.S., 1993, 629 
A.2d 1185. Criminal Law ®=> 1181.5(6) 

In cases where convictions on some but not 
all counts of multiple-count indictment are va- 
cated on appeal, Court of Appeals may remand 
case to trial court for resentencing on remain- 
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ing convictions, so as not to upset interdepen- 
dent sentencing structure; as long as total 
length of new sentence on remaining counts 
does not exceed total length of defendant's pre- 
vious sentence on all counts, including those 
overturned, and there is no other evidence of 
any retaliatory motive, such resentencing of- 
fends neither due process nor double jeopardy 
clause. U.S.C.A. Const. Amends. 5, 14. El- 
dridge v. U.S., 1992, 618 A.2d 690. Criminal 
Law<S=> 1181.5(8) 

In light of Government's letter to chief judge 
of superior court and to defendant's counsel, 
pointing out that length of sentence imposed on 
defendant for unlawful possession of a pistol 
was unauthorized because defendant had not 
previously been convicted under that section, 
case was remanded to trial court for further 
proceedings to correct sentence. D.C.C.E. 
§22-3203. Smith v. U.S., 1980, 414 A.2d 1189. 
Criminal Law ©=> 1 1 8 1 .5(8) 

55. Unjust imprisonment claims — In general 

Relief under District of Columbia's Unjust 
Imprisonment Act, allowing claim against Dis- 
trict for damages, is limited to persons who are 
convicted and subsequently imprisoned for of- 
fenses which they did not commit, and who can 
prove by clear and convincing evidence that 
they did not commit offense for which they 
were incarcerated or any other similarly impri- 
sonable offense. DC. Code 1981, § 1-1222. 
McAllister v. District of Columbia, 1995, 653 
A.2d 849. District Of Columbia <£=> 24. 1 

District of Columbia Unjust Imprisonment 
Act, allowing claim against District for dam- 
ages, did not apply to inmate who was errone- 
ously sentenced to term of imprisonment in 
excess of statutory maximum; inmate's sen- 
tence was corrected rather than having convic- 
tion reversed or set aside, inmate was not par- 
doned upon ground of innocence and unjust 
conviction, and defendant pled guilty to charged 
offense. D.C.Code 1981, §§ 1-1222, 1-1225. 
McAllister v. District of Columbia, 1995, 653 
A.2d 849. District Of Columbia <$=> 24.1 

56. Immunity of court officers, unjust 

imprisonment claims 

Judicial immunity to damages suit by crimi- 
nal defendant who was sentenced and served 
imprisonment term in excess of statutory maxi- 
mum extended to courtroom clerk. McAllister 
v. District of Columbia, 1995, 653 A.2d 849. 
Courts <£=> 55 

Judicial immunity to damages suit of sentenc- 
ing judge and courtroom clerk, in suit by crimi- 
nal defendant who was sentenced and served 
term in excess of statutory maximum was im- 
puted to District of Columbia. McAllister v. 
District of Columbia, 1995, 653 A.2d 849. Dis- 
trict Of Columbia ©=> 24.1 
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57. Release pending new trial tion filed pursuant to subsection (c). United 
Judicial immunity applied to damages suit States v. Flynn, 122 WLR 1021 (Super. Ct. 
against sentencing judge by criminal defendant 1 994). 
who was sentenced and served term of impris- 
onment which exceeded maximum penalty for 58. Successive petitions 

offense of conviction; acts complained of were Although at some point the limitation of sub- 
integral part of judicial process. McAllister v. section (e) on successive motions becomes ap- 
District of Columbia, 1995, 653 A.2d 849. plicable, strict principles of res judicata do not 
Judges G=> 36 apply in proceedings under this section. Petta- 
This section authorizes the court to grant a way v. United States, App. D.C., 390 A. 2d 981 
defendant a new trial and return the defendant (1978); United States v. Hawkins, 110 WLR 
to the legal status of being presumptively inno- 1577 (Super. Ct. 1982). 

cent. Once that occurs, a defendant must be A prisoner who repeatedly filed frivolous pro 

treated like any defendant who is pending trial. S e pleadings seeking post-trial relief based on 

A court must therefore consider whether pre- arguments that he knew had been consistently 

trial release is required by § 23-1321. United denied or rejected in the past would be required 

States v. Flynn, 122 WLR 1021 (Super. Ct. to show cause why he should not be enjoined 

1994). from filing further post-trial motions without 

Superior Court has the inherent power to first obtaining permission from the court to do 

release an inmate who is seeking a new trial so. United States v. Anderson, 126 WLR 805 

through a collateral attack on his or her convic- (Super. Ct. 1998). 

§ 23-1 1 1. Proceedings to establish previous convictions. 

(a)(1) No person who stands convicted of an offense under the laws of the 
District of Columbia shall be sentenced to increased punishment by reason of 
one or more previous convictions, unless prior to trial or before entry of a plea 
of guilty, the United States attorney or the Corporation Counsel, as the case 
may be, files an information with the clerk of the court, and serves a copy of 
such information on the person or counsel for the person, stating in writing the 
previous convictions to be relied upon. Upon a showing by the Government 
that facts regarding previous convictions could not with due diligence be 
obtained prior to trial or before entry of a plea of guilty, the court may 
postpone the trial or the taking of the plea of guilty for a reasonable period for 
the purpose of obtaining such facts. Clerical mistakes in the information may 
be amended at any time prior to the pronouncement of sentence. 

(2) An information may not be filed under this section if the increased 
punishment which may be imposed is imprisonment for a term in excess of 
three years, unless the person either waived or was afforded prosecution by 
indictment for the offense for which such increased punishment may be 
imposed. 

(b) If the prosecutor files an information under this section, the court shall, 
after conviction but before pronouncement of sentence, inquire of the person 
with respect to whom the information was filed whether he affirms or denies 
that he has been previously convicted as alleged in the information, and shall 
inform him that any challenge to a previous conviction which is not made 
before sentence is imposed may not thereafter be raised to attack the sentence. 

(c)(1) If the person denies any allegation of the information of previous 
conviction, or claims that any conviction alleged is invalid, he shall file a 
written response to the information. A copy of the response shall be served 
upon the prosecutor. The court shall hold a hearing to determine any issues 
raised by the response which would except the person from increased punish- 
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merit. The failure of the Government to include in the information the 
complete criminal record of the person or any facts in addition to the convic- 
tions to be relied upon shall not constitute grounds for invalidating the notice 
given in the information required by subsection (a)(1). The hearing shall be 
before the court without a jury and either party may introduce evidence. 
Except as otherwise provided in paragraph (2) of this subsection ; the prosecut- 
ing authority shall have the burden of proof beyond a reasonable doubt on any 
issue of fact. At the request of either party, the court shall enter findings of fact 
and conclusions of law. 

(2) A person claiming that a conviction alleged in the information was 
obtained in violation of the Constitution of the United States shall set forth 
his claim, and the factual basis therefor, with particularity in his response to 
the information. The person shall have the burden of proof by a preponder- 
ance of the evidence on any issue of fact raised by the response. Any 
challenge to a previous conviction, not raised by response to the information 
before an increased sentence is imposed in reliance thereon, shall be waived 
unless good cause be shown for failure to make a timely challenge. 

(d)(1) If the person files no response to the information, or if the court 
determines, after hearing, that the person is subject to increased punishment by 
reason of previous convictions, the court shall proceed to impose sentence upon 
him as provided by law. 

(2) If the court determines that the person has not been convicted as 
alleged in the information, that a conviction alleged in the information is 
invalid, or that the person is otherwise not subject to an increased sentence 
as a matter of law, the court shall, at the request of the prosecutor, postpone 
sentence to allow an appeal from that determination. If no such request is 
made, the court shall impose sentence as provided by law. The person may 
appeal from an order postponing sentence as if sentence had been pro- 
nounced and a final judgment of conviction entered. 

(July 29, 1970, 84 Stat 609, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-111. 
1973 Ed., § 23-111. 



Cross References 

Increased sentences for previous offenders, see §§ 22-1804 and 22-1 804a. 

Section References 

This section is referred to in § ] 1-721. 

Library References 
Key Numbers Encyclopedias 

Sentencing and Punishment <S>1 355 to 1399. CJS indictments and Informations §§ 126 

Indictment and Information ^^ 114. to 129 

Westlaw Key Number Searches: 2 1 Okl 14; 
350Hkl355 to350H1399. 
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Appealable orders, review 9 

Chemical dependents 7 

Construction and application 1 

Cross-examination of defendant 5 

Drug addicts 7 

Ex post facto laws 2 

Hearing 4 

Indictment and information 3 

Official records 6 

Orders subject to review 9 

Remand, review 11 

Reservation of grounds for review 10 

Retrospective and ex post facto laws 2 

Review 8-11 

In general 8 

Orders subject to review 9 

Remand 1 1 

Reservation of grounds for review 10 



1. Construction and application 

Statute under which mandatory minimum 
sentence increases according to defendant's 
prior drug convictions did not irreconcilably 
conflict with statute prohibiting increasing de- 
fendant's punishment based on convictions not 
included in United States Attorney's pretrial in- 
formation and, thus, there was no implied re- 
peal of statute prohibiting increased punish- 
ment D.C.Code 1981, §§23-111, 
33-541 (c)(l)(A-l). Lucas v. U.S., 1992, 602 
A.2d 1107. Statutes©^ 165 

Defendant convicted of armed robbery was 
not improperly denied certain procedural rights 
guaranteed by statute before sentence may be 
enhanced on ground that trial court enhanced 
minimum term of his sentence due to prior 
robbery conviction, in that trial court did not 
state that minimum sentence was predicated 
upon defendant's prior robbery conviction, in- 
formation citing to robbery committed in Mary- 
land was on its face a nullity because enhance- 
ment statute expressly provides that prior crime 
must have been committed in District of Colum- 
bia, and minimum sentence was exactly one 
third of maximum sentence. D.C.Code 1981, 
§§ 22-3202(a)(2), 23-1 1 1(b), 24-2 03(a). Brown 
v. U.S., 1984, 474 A.2d 161. Indictment And 
Information ©» 113 

In imposing a more severe sentence on con- 
viction of carrying a pistol without a license 
where defendant has suffered a prior similar 
conviction or a prior felony conviction, the 
mandatory statutory procedure must be fol- 
lowed. D.C.C.E. §§ 22-3204, 23-111. Cole- 
man v. U. S., 1972, 295 A.2d 896. Weapons ®=> 
17(8) 

The Superior Court simply has no authority to 
impose an enhanced sentence without govern- 
ment compliance with subsection (a)(1) of this 
section, but where the defendant's sentence re- 



sulted from a very specific plea agreement that 
the defendant thoroughly understood, the Court 
may vacate defendant's guilty plea and the gov- 
ernment may reprosecute him on any and all 
appropriate charges. United States v. Short, 1 1 1 
YVLR81 (Super. Ct. 1983). 

Court was limited to sentencing defendant as 
a first offender because the government had not 
filed enhancement papers. United States v. 
Williams, 1 16 WLR 1005 (Super. Ct.). 

2. Retrospective and ex post facto laws 

Repeat offender sentencing statute was not an 
unconstitutional ex post facto law as applied in 
the circumstances of the instant case, even 
though defendant committed the offense which 
formed the basis for the enhanced penalty after 
the crime for which he received the enhanced 
sentence. D.C.Code 1973, §22-104(a); 
U.S.C.A. Const. Art. 1, § 9, cl. 3. Cornwell v. 
U.S., 1982, 451 A. 2d 628. Constitutional Law 
<^203 

3. Indictment and information 

Notice of prior conviction need not be includ- 
ed in an indictment for offense of carrying pistol 
without a license to be sentenced as a felony, 
since fact of a prior conviction is neither an 
element of the offense charged nor necessary to 
double jeopardy protection. D.C.C.E. § 23-1 1 1 ; 
U.S.C.A.Const. Amend. 5. Punch v. U. S., 1977, 
377 A.2d 1353, certiorari denied 98 S.Ct. 1586, 
435 U.S. 955, 55 L.Ed.2d 806. Indictment And 
Information <3=> 1 1 4 

A sentence under the recidivist statute is not a 
part of the offense itself; it is the possible pun- 
ishment for the latter which determines whether 
the prosecution must be by indictment; recidi- 
vist statute comes into play after the trial and 
after accused has been found guilty and pro- 
ceedings thereunder do not involve inquiry into 
guilt or innocence. D.C.C.E. § 23-111, 
U.S.C.A.Const. Amend. 5. Smith v. U.S., 1973, 
304 A.2d 28, certiorari denied 94 S.Ct. 846, 414 
U.S. 1114, 38 L.Ed.2d 741. Indictment And 
Information ®» 3 

Eighteen months' sentence for petit larceny, a 
misdemeanor, did not constitute punishment for 
the offense itself and thus did not cause the 
noninfamous offense, which may be prosecuted 
by information, to be transformed later into an 
infamous offense which must be prosecuted by 
indictment, unless waived. D.C.C.E. 

§§ 22-2202, 23-111; U.S.C.A.Const. Amend. 5; 
D.C.C.E. SCR, Criminal Rule 7(a, b). Smith v. 
U.S., 1973, 304 A.2d 28, certiorari denied 94 
S.Ct. 846, 414 U.S. 1114, 38 L.Ed.2d 741. In- 
dictment And Information ®» 3 
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4. Hearing 

There is no statutory requirement in sentence 
enhancement proceedings that defendant be 
placed under oath to raise issues of proof, nor is 
there any statutory requirement that any inquiry 
of any sort be made of defendant during hearing 
phase of recidivist sentencing process. 
D.C.Code 1981, §§ 22-104a(b)(2), 23-1 1 1(c)(1). 
Boswell v. U.S., 1986, 511 A.2d 29. Witnesses 
e=>227 

As respects allegation of defendant, charged 
with armed robbery and carrying dangerous 
weapon, that his absence from status hearing, at 
which defense counsel was served with informa- 
tion revealing Government's intention to seek 
additional punishment under recidivist statute, 
deprived defendant of meaningful right to par- 
ticipate in plea bargaining, evidence established 
that counsel fully advised his client; further- 
more, there was no absolute right to bargain. 
D.C.CE. §§ 22-2901, 22-3202, 22-3202(a)(2), 
22-3204, 23-111. Smith v. U.S., 1976, 356 
A.2d 650. Criminal Law <3=> 273.1(5) 

5. Cross-examination of defendant 

Consistent with statutory requirement for 
proof of a prior conviction, prosecutor may not 
cross-examine a defendant about a prior convic- 
tion unless the prosecutor has a certificate un- 
der seal or trial judge has ruled in advance of 
the cross-examination or offer of proof aliunde; 
once defendant has denied a conviction, no fur- 
ther questioning about that conviction shall be 
permitted except in accordance with such rul- 
ing by trial judge. D.C.Code 1981, §§ 14-305, 
14-305(b, c). Reed v. U.S., 1984, 485 A.2d 613. 
Witnesses^ 350, 398(3) 

In prosecution for unlawful distribution of 
and possession with intent to distribute heroin, 
prosecution's impeachment of defendant with 
prior rape, attempted rape, and assault convic- 
tions, which was not in accordance with statute 
requiring a certificate under seal, was harmless 
error, as defendant was properly impeached 
with other convictions, evidence against defen- 
dant was very strong, and jury was instructed to 
ignore the improper impeachment. D.C.Code 
1981, §§ 14-305(b, c), 33-541(a)(l). Reed v. 
U.S., 1984, 485 A.2d 613. Criminal Law <®=> 
1171.8(2) 

Prosecutor was not required to lay foundation 
by cross-examining defendant about his credi- 
bility prior to impeaching him with prior con- 
victions. D.C.Code 1981, §§ 14-305, 
14-305(b). Reed v. U.S., 1984, 485 A.2d 613. 
Witnesses <^ 351 

When party establishing a conviction by 
means of cross-examination is met with a deni- 
al, party posing the question must be prepared 
to prove the conviction. D.C.Code 1981, 
§§ 14-305, 14-305(b). Reed v. U.S., 1984, 485 
A.2d613. Witnesses @» 398(3) 



CRIMINAL PROCEDURE 

6. Official records 

Document entitled "Certificate of No Record 
of Firearms Registration Certificate," under seal 
of chief of police, expressly designating supervi- 
sor of firearms registration section as chief's 
deputy, and containing supervisor's attestation 
that records were in supervisor's custody and 
control, complied with Criminal Rule of superi- 
or court governing proof of official records, 
notwithstanding allegation that document failed 
to include separate certificate from custodian of 
records. Criminal Rules 27, 27(a)(1). Willing- 
ham v. U.S., 1983, 467 A.2d 742. Criminal Law 
e^444 

7. Chemical dependents 

Burden of establishing eligibility for sentenc- 
ing under addict exception to mandatory mini- 
mum sentencing provision rests entirely on de- 
fendant who invokes it. D.C.Code 1981, 
§ 33-541(c)(2). Finney v. U.S., 1987, 527 A.2d 
733. Chemical Dependents <£» 17 

If possible existence of conviction disqualify- 
ing drug addict defendant from drug addict 
exception to mandatory minimum sentencing 
provision is made known to sentencing judge 
from any source, judge cannot ignore possible 
existence of disqualifying conviction, but rather, 
must advise defendant that such information 
has come to court's attention and give defen- 
dant opportunity to proffer prima facie evidence 
of his eligibility for sentencing under addict 
exception, that is, evidence that defendant has 
no disqualifying convictions. D.C.Code 1981, 
§ 33-541 (c)(2). Finney v. U.S., 3 987, 527 A.2d 
733. Chemical Dependents <3=> 16 

Fact that government did not file informa- 
tion setting forth defendant drug addict's prior 
conviction was irrelevant to issue of whether 
prior conviction disqualified defendant from 
drug addict exception to mandatory minimum 
sentencing provision; enhanced penalty was 
not involved in sentencing determination, and 
government was thus not required to file infor- 
mation alleging prior conviction to disqualify 
defendant from drug addict sentencing excep- 
tion. D.C.Code 1981, § 33-54 1(c)(2). Finnev 
v. U.S., 1987, 527 A.2d 733. Chemical Depen- 
dents §=> 14 

Court is not precluded from sentencing under 
drug addict exception to mandatory minimum 
sentencing provision by government's failure to 
file information indicating defendant drug ad- 
dict's eligibility for such sentencing, provided 
that defendant proves his eligibility for such 
sentencing. D.C.Code 1981, § 33-541 (c)(2). 
Finney v. U.S., 1987, 527 A.2d 733. Chemical 
Dependents < S=^ 14 

A defendant's disqualifying prior conviction 
precluded sentencing under the addict excep- 
tion of former § 33-54 1 (c)(2) even where the 
prosecutor never files a recidivist information. 
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United States v. Mitchell, 114 WLR 1257 (Su- 
per. Ct.). 

8. Review — In general 

Where sentence was within statutory maxi- 
mum, it was not subject to appellate review. 
Lagon v. U. S., 1982, 442 A.2d 166. Criminal 
Law@=» 1134(3) 

9. Orders subject to review 

Court of Appeals lacked jurisdiction over de- 
fendant's appeal from Superior Court hearing 
commissioner's resentencing decision made af- 
ter Superior Court judge vacated original sen- 
tence and remanded to commissioner upon 
finding that commissioner erred in failing to 
consider defendant's prior sentences; upon re- 
mand, commissioner was faced with range of 
possible courses of action and was required and 
empowered to do more than just impose sen- 
tence he actually imposed, only when he did so 
was matter ripe for review by Superior Court 
judge, and it was only after such review that 
appeal could be taken to Court of Appeals. 
D.C.Code 1981, § U-1732(k). Bratcher v. 
U.S., 1992, 604 A.2d 858. Criminal Law <£=> 
1022 

Superior Court judge's order vacating sen- 
tence and remanding to Superior Court hearing 
commissioner for resentencing, on ground that 
commissioner was required to consider defen- 
dant's prior convictions, was not requisite "re- 
view" which would permit defendant to appeal 
hearing commissioner's resentencing decision 
to Court of Appeals; judge's order did not 
preordain result, but simply ruled that commis- 
sioner erred in his interpretation of law, and 



commissioner was required to do more than 
simply impose sentence. D.C.Code 1981, 
§ ll-1732(k). Bratcher v. U.S., 1992, 604 A.2d 
858. Criminal Law <&=> 1022 

Superior Court judge's order remanding to 
Superior Court hearing commissioner for resen- 
tencing was itself not appealable; in criminal 
case, appeal may not be taken until after pro- 
nouncement of sentence. D.C.Code 1981, 
§ ll-721(a)(l). Bratcher v. U.S., 1992, 604 
A.2d 858. Criminal Law <$=> 1023(9) 

10. — — Reservation of grounds for review 

Government's failure in trial court to raise 
argument that challenge to sentence should 
have been raised on direct appeal justified deci- 
sion not to consider argument on appeal from 
denial of motion to vacate sentence. Coleman 
v. U.S., 1993, 628 A.2d 1005. Criminal Law'<8» 
1042 

1 1 . Remand, review 

Where trial court proceeded under the wrong 
statute, which provided a five-year mandatory 
minimum sentence for a second conviction of a 
crime of violence while armed when in fact 
defendant's previous convictions were not for 
crimes of violence while armed, in sentencing 
defendant to eight to 30 years for armed rob- 
bery with consecutive sentences for other of- 
fenses, thereby curtailing its independent sen- 
tencing discretion, it was necessary to remand 
for resentencing, even though sentence of the 
length imposed could have been imposed under 
the correct statute. D.C.C.E. § 22-3202(a)(l, 2). 
Fields v. U. S., 1979, 396 A.2d 990. Criminal 
Law <£=> 1181.5(8) 



§ 23—112. Consecutive and concurrent sentences. 

A sentence imposed on a person for conviction of an offense shall, unless the 
court imposing such sentence expressly provides otherwise, run consecutively 
to any other sentence imposed on such person for conviction of an offense, 
whether or not the offense (1) arises out of another transaction, or (2) arises out 
of the same transaction and requires proof of a fact which the other does not. 

(July 29, 1970, 84 Stat. 610, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-112. 
1973 Ed., § 23-112. 



Cross References 

Theft and other crimes, prohibition of consecutive sentences, see § 22-3203. 
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Library References 



Key Numbers 

Sentencing and Punishment <®=>545, 631. 



Westlaw Key Number Searches: 
350Hk631. 



350Hk545; 



United States Code Annotated 

Sentences generally, federal criminal procedure, see 18 U.S.C.A. § 3551 et seq. 

United States Supreme Court 



Two or more offenses, 

Conspiracy and substantive offenses, 
same conduct, see U.S. v. Felix, 
U.S.Okla.1992, 112 S.Ct. 1377, 503 
U.S. 378, 118 L.Ed.2d.25, on remand 
964 F.2d 1065, leave to file for rehear- 
ing denied 113 S.Ct. 13, 505 U.S. 1239, 
120L.Ed.2d940. 
Concurrent sentences, 

Conspiracy to distribute controlled sub- 
stances and conducting a continuing 
criminal enterprise in concert with oth- 
ers, same offense, concurrent sen- 
tences, see Rutledge v. U.S., U.S. 111. 
1996, 116 S.Ct. 1241, 517 U.S. 292, 
134 L.Ed.2d 419, on remand 85 F.3d 
632. 
Multiple or cumulative punishment, 
In general, 

Cumulative punishment, same offense, 
single trial, see Missouri v. Hunter, 
U.S.Mo.1983, 103 S.Ct. 673, 459 U.S. 
359, 74 L.Ed. 2d 535, on remand 649 
S.W.2d234. 

Multiple punishments, credit for time 
served on underlying felony against 
longer sentence for felony murder, see 
Jones v. Thomas, U.S.Mo.1989, 109 
S.Ct. 2522, 491 U.S. 376, 105 L.Ed.2d 
322, rehearing denied 110 S.Ct. 12, 492 
U.S. 932, 106 L.Ed.2d 627. 

Resentencing on counts for which sen- 
tencing has been suspended and which 
were affirmed after appeal, vacation of 
sentence of imprisonment on another 
count, see Pennsylvania v. Gold- 
hammer, U.S.Pa.1985, 106 S.Ct. 353, 
474 U.S. 28, 88 L.Ed.2d 183, on re- 
mand 512 Pa. 587, 517 A.2d 1280. 



Sentencing, consideration of conduct of 
which defendant has been acquitted, 
see U.S. v. Watts, U.S.Cal.1997, 117 
S.Ct. 633, 519 U.S. 148, 136 L.Ed.2d 
554, rehearing denied 117 S.Ct. 1024, 
519 U.S. 1144, 136 L.Ed.2d 900, on 
remand 110 F.3d 705. 
Se ntenc i ng facto rs , 

Prosecution growing out of single trans- 
action, multiple sentences, see Simpson 
v. U.S., 1978, 98 S.Ct 909, 435 U.S. 6, 
55 L.Ed. 2d 70. 
Civil sanctions, 

Civil in rem forfeitures, criminal prosecu- 
tions, drug and money laundering vio- 
lations, see U.S. v. Ursery, U.S.Mich. 
1996, 116 S.Ct. 2135, 518 U.S. 267, 
135 L.Ed.2d 549, on remand 92 F.3d 
1485, on remand 109 F.3d 1129, on 
remand 122 F.3d 1285. 

Civil sanctions after criminal prosecution 
and punishment, non-remedial pur- 
poses, see U.S. v. Halper, U.S.N.Y. 
1989, 109 S.Ct. 1892, 490 U.S. 435, 
104 L.Ed.2d487. 

Multiple punishments for same offense, 
imposition of subsequent civil penalty, 
see Hudson v. U.S., U.S.Okla, 1997, 118 
S.Ct. 488. 

Probable cause, forfeitable contraband, 
warrantless seizure of automobile from 
public place, see Florida v. White, 
U.S.Fla.1999, 119 S.Ct. 1555. 

Tax on possession and storage of danger- 
ous drugs, punishment, see Department 
of Revenue of Montana v. Kurth Ranch, 
1994, 114 S.Ct. 1937, 511 U.S. 767, 
128 L.Ed.2d 767. 
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Construction and application 1 

Different offenses in same transaction, double 

jeopardy 5 
Double jeopardy 2-6 

In general 2 

Different offenses in same transaction 5 

Merger of offenses 3 

Multiple punishments for same act 4 

Sentencing 6 



Juveniles 9 

Lesser Included offenses 7 

Merger of offenses, double jeopardy 3 

Multiple punishments for same act, double 

jeopardy 4 
Probation 8 
Review 10,11 

In general 10 

Scope of review 1 1 
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Same act or course of conduct, double jeopardy 

5 
Scope of review 1 1 
Sentencing, double jeopardy 6 



1 . Construction and application 

Sentencing guideline controlling sentence un- 
der multiple-count conviction permits court to 
impose sentence greater than statutory maxi- 
mum of any one count. U.S.S.G. § 5G 1.2(d), 
18 U.S.C.A.* U.S. v. AH, 1995, 897 F.Supp. 267, 
affirmed 92 F.3d 1182, certiorari denied 117 
S.Ct. 535, 519 U.S. 1019, 136 L.Ed.2d 420, 
appeal from denial of post-conviction relief dis- 
missed 199 F.3d 1328. Criminal Law <£=> 
1210(1) 

Sentence on one count of multicount convic- 
tion may be imposed as part consecutive to and 
part concurrent with sentence imposed on an- 
other count. 18 U.S.C.A. § 3584; U.S.S.G. 
§ 5G1.2(d), 18 U.S.C.A. U.S. v. AH, 1995, 897 
F.Supp. 267, affirmed 92 F.3d 1182, certiorari 
denied 117 S.Ct. 535, 519 U.S. 1019, 136 
L.Ed. 2d 420, appeal from denial of post-convic- 
tion relief dismissed 199 F.3d 1328. Criminal 
LawO=» 1210(5) 

Combined sentence of 140 months was im- 
posed upon defendant convicted of possession 
of firearm by convicted felon and possession of 
unregistered firearm, even though maximum 
term by their individual offense was 120 
months; 140-month sentence was within guide- 
line range and 20 months of sentence for sec- 
ond offense was imposed to be consecutive with 
sentence imposed on first offense. 18 U.S.C.A. 
§ 922(g); 26 U.S.C.A. § 5861(d); U.S.S.G. 
§§ 2K2. 1(a)(1), 5G1.2(d), 18 U.S.C.A. U.S. v. 
Ali, 1995, 897 F.Supp. 267, affirmed 92 F.3d 
1182, certiorari denied 117 S.Ct. 535, 519 U.S. 
1019, 136 L.Ed.2d 420, appeal from denial of 
post-conviction relief dismissed 199 F.3d 1328. 
Criminal Law <£=» 1210(4) 

Two offenses are separate and distinct when 
each criminal provision violated requires proof 
of an additional fact which the other does not. 
Jones v. United States, App. D.C., 401 A. 2d 473 
(1979); United States v. Dixon, 117 WLR 9 
(Super. Ct. 1989); Freeman v. United States, 
App. D.C., 600 A.2d 1070 (1991); Robinson v. 
United States, App. D.C., 608 A.2d 115 (1992); 
Simms v. United States, App. D.C., 634 A. 2d 
442(1993). 

The crimes of burglary in the first degree 
while armed and robbery while armed are sepa- 
rate and distinct offenses and because each of- 
fense requires proof of a fact that the other does 
not, consecutive sentencing following convic- 
tions for both is permissible. United States v. 
Venable, 1 11 WLR 2241 (Super. Ct.). 
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2. Double jeopardy — In general 

Double Jeopardy Clause protects against sec- 
ond prosecution for same offense after acquittal, 
second prosecution for same offense after con- 
viction, and multiple punishments for same of- 
fense. U.S.C.A. Const.Amend. 5. Freeman v. 
U.S., 1991, 600 A.2d 1070. Double Jeopardv 
<£=>5.1, 100.1, 105 

In view of facts that in prosecution of defen- 
dant for three counts of "threats" and four 
counts of "obstructing justice" instructions indi- 
cated that only one of the four essential ele- 
ments of an obstruction of justice charge in- 
volved proof of "threats", that proof of 
"threats" was not absolutely necessary to defen- 
dant's conviction since proof of force would 
also have led to his conviction, and that defen- 
dant was acquitted of threats against one wit- 
ness, although the jury found him guilty of 
obstructing justice with regard to the same con- 
duct towards the same witness, proof of guilt on 
the obstruction of justice counts did not neces- 
sarily establish guilt of the "threats" counts, and 
therefore defendant's convictions of both of- 
fenses did not constitute double jeopardy. 
D.C.C.E. §§22-703(a), 22-2307; U.S.C.A.Const. 
Amend. 5. Ball v. U. S., 1981, 429 A.2d 1353. 
Double Jeopardy <3^=> 139.1 

3. — — Merger of offenses, double jeopardy 

Blockburger rule lor determining whether 
two criminal convictions merge is to be applied 
in analysis of multiple punishment issues in 
absence of clear indication of contrary legisla- 
tive intent. D.C.Code 1981, § 23-1 12.' Allen v. 
U.S., 1997, 697 A.2d 1. Criminal Law <3=> 30 

In determining whether offenses of taking in- 
decent liberties with minor child, enticing mi- 
nor child for purpose of taking indecent liber- 
ties, and assault with intent to commit sodomy 
(AWIS) merged, court was required to look only 
to elements of each offense, rather than facts of 
case as alleged in indictment or adduced at 
trial. D.C.Code 1981, §§ 22-503, 22-3501(a, 
b), 22-3502, 23-112. Hicks v. U.S., 1995, 658 
A.2d 200. Criminal Law <£=> 30 

If assault and armed robbery charges are 
triggered by separate acts, convictions do not 
merge for double jeopardy purposes. D.C.Code 
1981, §§ 22-502, 22-2901, 22-3202; U.S.C.A. 
Const.Amend. 5. Simms v. U.S., 1993, 634 
A. 2d 442. Double Jeopardy <®=> 145 

Test to be applied in assessing whether con- 
victions merge for double jeopardy purposes 
turns on statutory elements of particular viola- 
tion, rather than on evidence adduced at trial or 
specific facts of case. U.S.C.A. Const.Amend. 5. 
Simms v. U.S., 1993, 634 A.2d 442. Double 
Jeopardy <£=> 132.1 

Assault with dangerous weapon conviction 
merged, for double jeopardy purposes, with 
armed robbery conviction; victim was struck 
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with hard object to quiet him during robbery, 
perpetrators were still transporting proceeds of 
robbery, perpetrators had previously threatened 
victim with bodily harm, and there was no 
indication that robbery had ended when victim 
was struck. D.C.Code 1981, §§ 22-502, 
22-2901, 22-3202; U.S.C.A. Const.Amend. 5. 
Simms v. U.S., 1993, 634 A.2d 442. Double 
Jeopardy ^ 145 

Simultaneous violation of statute defining 
crime of possession of a firearm during a dan- 
gerous crime and statute enhancing penalty for 
committing certain underlying offenses while 
armed with or having readily available a dan- 
gerous weapon does not constitute a single of- 
fense for double jeopardy purposes, and result- 
ing convictions do not merge; second statute 
requires proof that perpetrator exercise a de- 
gree of dominion and control not required for 
conviction under first statute; also, first statute 
requires proof that instrument possessed was 
either a firearm or an imitation firearm, while 
second statute proscribes any instrument found 
to be a dangerous weapon, which can include 
but is not limited to firearms and their imita- 
tions; thus, each provision requires proof of a 
fact not required under the other. D.C.Code 
1981, §§ 22-3202, 22-3204(b). Thomas v. U.S., 
1992, 602 A.2d 647. Double Jeopardy <&=> 140 

Where same act or transaction constitutes a 
violation of two distinct statutory provisions, 
test to be applied to determine whether there 
are two offenses or only one for double jeopardy 
purposes, is whether each provision requires 
proof of an additional fact which the other does 
not. U.S.C.A. Const.Amend. 5. Thomas v. 
U.S., 1992, 602 A. 2d 647. Double Jeopardy <£=> 
135 

Absent clear legislative intent, in situations 
where same act or transaction constitutes viola- 
tion of two distinct statutory provisions, test to 
be applied to determine whether there are two 
offenses or only one, for purposes of double 
jeopardy clause, is whether each provision re- 
quires proof of fact which the other does not 
and if only one of statutes requires an additional 
element, offenses merge. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, § 23-112. Norris v. 
U.S., 1991, 585 A.2d 1372. Double Jeopardy 
<S=>135 

Unauthorized use of vehicle was lesser includ- 
ed offense of armed robbery on the facts, and 
unauthorized use conviction thus merged with 
armed robbery conviction; automobile was the 
item stolen in armed robbery, and the unautho- 
rized use was essentially no more than the non- 
consensual asportation element of the armed 
robbery. U.S.C.A. Const.Amend. 5; D.C.Code 
1981, § 23-112. Kingsbury v. U.S., 1988, 537 
A.2d 208. Criminal Law <3=> 30 

Punishment for both first-degree burglary 
while armed and first-degree felony-murder 
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predicated on armed robbery did not violate 
double jeopardy clause, where armed burglary 
charge required government to prove at least 
one fact that felony-murder did not, i.e., that 
defendant entered dwelling or other building, 
apartment or room, and felony-murder charge 
required proof of at least one fact that armed 
burglary did not, i.e., that defendant killed an- 
other person. D.C.Code 1981, §§ 22-1 801(a), 
22-3202, 22-2401, 23-112; U.S.C.A. Const. 
Amend. 5. Waller v. U.S., 1987, 531 A.2d 994. 
Double Jeopardy <&* 150(2) 

Conviction and imposition of sentence for 
both unauthorized use of vehicle and grand 
larceny of same vehicle violated double jeopar- 
dy clause as unauthorized use of vehicle convic- 
tion was merged into grand larceny conviction. 
U.S.C.A. Const.Amend. 5. Gams v. U.S., 1985, 
49 1 A.2d 5 1 1 . Double Jeopardy <3== 1 43 

Mayhem was not lesser included offense of, 
and did not merge into, felony-murder on theo- 
ry that defendant's act of burning victim was 
simply the means of killing him. D.C.C.E. 
§§ 22-506, 22-2401, 23-112. McFadden v. U. 
S., 1978, 395 A.2d 14. Criminal Law ©^ 30 

4. Multiple punishments for same act, 

double jeopardy 

Absent clear legislative intent to allow multi- 
ple punishments for the same act, courts must 
apply Blockburger test to determine whether 
two offenses merge for double jeopardy pur- 
poses. U.S.C.A. Const.Amend. 5. Simms v, 
U.S., 1993, 634 A.2d 442. Double Jeopardy e=> 
132.1 

Where legislature intends to impose multiple 
punishments for same offense, multiple punish- 
ments do not violate Double Jeopardy Clause. 
U.S.C.A. Const.Amend. 5. Freeman v. U.S., 
1991, 600 A.2d 1070. Double Jeopardy <3=> 28 

Double jeopardy clause protects against mul- 
tiple punishments for same offense. U.S.C.A. 
Const.Amend. 5. Wilson v. U.S., 1987, 528 
A.2d 876. Double Jeopardy <©=> 28 

If Congress intended to impose multiple 
punishments when more than one statutory vi- 
olation arises from single act, imposition of 
multiple punishments does not violate double 
jeopardy clause. U.S.C.A. Const.Amend. 5. 
Wilson v. U.S., 1987, 528 A. 2d 876. Double 
Jeopardy C=> 134 

5. Different offenses in same transaction, 

double jeopardy 

Offenses of assault with intent to kill and 
malicious disfigurement are governed by sepa- 
rate statutes and each statutory provision re- 
quires proof of element which other does not. 
D.C.Code 1981, §§ 22-501, 22-506, 22-3202. 
Wilson v. U.S., 1987, 528 A. 2d 876. Double 
Jeopardy^ 150(1) 
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Defendant, convicted of pouring flammable 
liquid accelerant: over victim and lighting it, 
could properly be prosecuted and convicted for 
both first-decree premeditated murder and felo- 
ny-murder. ^ D.C.C.E. §§ 22-2401, 23-112. 
McFadden v. U. S., 1978, 395 A.2d 14. Crimi- 
nal Law<3=> 29(14) 

In prosecution for armed robbery and for 
assault with a dangerous weapon, trial court did 
not erroneously permit jury to return a separate 
verdict on assault with a dangerous weapon 
charge, where evidence disclosed that after 
armed robbery of cash register of store defen- 
dant forced victim at gunpoint to walk to rear of 
store where she was searched and on leaving 
defendant warned victim about possibility of 
being shot if she came out before defendant got 
out of store. D.C.C.E. § 23-1 12. Bates v. U. S., 
1974, 327 A.2d 542. Criminal Law <&=> 29(11) 

6. Sentencing, double jeopardy 

Conviction for killing in the course of a rape 
cannot be had without proving all the elements 
of the offense of rape so that consecutive pun- 
ishments for killing in the course of rape and 
rape are not authorized under District of Co- 
lumbia law. D.C.C.E. §§ 22-2401, 22-2404, 
22-2801, 23-112. Whalen v. U. S., U.S.Dist. 
Col. 1980, 100 S.Ct. 1432, 445 U.S. 684, 63 
L.Ed.2d 715. Criminal Law &* 29(14) 

While dual convictions of defendant for first- 
degree murder and premeditated murder aris- 
ing out of one killing was permissible, defen- 
dant could not be given consecutive sentences 
for both. D.C.C.E. §§ 22-2401, 23-112. U. S. 
v. Ammidown, C.A.D.C.1973, 497 F.2d 615, 162 
U.S.App.D.C. 28. Criminal Law <©=> 29(14) 

Where it is clear that defendant has commit- 
ted more than one criminal act, there is no 
constitutional bar to imposition of separate pun- 
ishments for each act. U.S.C.A. Const. Amend. 
5. Hanna v. U.S., 1995, 666 A.2d 845. Double 
Jeopardy <3^ 28 

Double Jeopardy Clause of Fifth Amendment 
does not prohibit separate and cumulative pun- 
ishment for separate criminal acts. U.S.C.A. 
ConstAmend. 5. Hanna v. U.S., 1995, 666 A.2d 
845. Double Jeopardy <©=> 29.1 

Imposing consecutive sentences on defendant 
convicted of conspiracy to commit robbery and 
attempted robbery did not violate double jeop- 
ardy; each offense required proof of fact that 
the other did not. D.C.Code 1981, §§ 22-105a, 
22-2901, 22-2902, 23-112; U.S.C.A. Const. 
Amend. 5. Robinson v. U.S., 1992, 608 A.2d 
115. Double Jeopardy <£=> 151(4) 

Defendant can properly be convicted of both 
unauthorized use of vehicle (UUV) and receiv- 
ing stolen property (RSP) arising out of same 
act or course of conduct, even though State is 
statutorily precluded from consecutively sen- 
tencing a defendant upon convictions for RSP 
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Note 9 

and UUV arising out of same act or course of 
conduct. D.C.Code 1981, §§ 22-3803, 

22-3815, 22-3832, 23-112; U.S.C.A. Const. 
Amend. 5. Byrd v. U.S., 1991, 598 A.2d 386. 
Criminal Law ®=> 29(10) 

Imposition of two separate and concurrent 
sentences for convictions of assault with intent 
to kill while armed and malicious disfigurement 
while armed was not barred by double jeopardy 
clause. U.S.C.A. Const. Amend. 5. Wilson v. 
U.S., 1987, 528 A.2d 876. Double Jeopardy &* 
150(1) 

Shooting of victim following attempted rob- 
bery of victim invaded separate interest and 
therefore was separate offense, and thus, impo- 
sition of consecutive sentences for convictions 
of assault with intent to commit robbery while 
armed and assault with dangerous weapon was 
permissible under double jeopardy clause. 
D.C.Code 1981, §§ 22-501, 22-502, 22-3202, 
23-112; U.S.C.A. ConstAmend. 5. Owens v. 
U.S., 1985, 497 A.2d 1086, certiorari denied 106 
S.Ct. 861, 474 U.S. 1085, 88 L.Ed.2d 900. Dou- 
ble Jeopardy ©=> 145 

Single killing may give rise to convictions for 
both premeditated murder and felony-murder, 
so long as concurrent sentences are imposed. 
D.C.Code 1981, § 23-112. Hading v. U.S., 
1983, 460 A.2d 571. Criminal Law ©=» 29(14) 

Concurrent as well as consecutive sentences 
constitute multiple punishment for purposes of 
double jeopardy, and a concurrent sentence for 
conviction of a separate offense, while not en- 
tailing a lengthier incarceration, nonetheless 
implicates possible collateral consequences 
which effectively result in "multiple'' or "cumu- 
lative" punishment. U.S.C.A. Const. Amend. 5. 
Ball v. U. S., 1981, 429 A.2d 1353. Double 
Jeopardy ©^ 29.1 

7. Lesser included offenses 

For purposes of imposing cumulative sen- 
tences under District of Columbia law, Congress 
intended rape to be considered a lesser offense 
included within the offense of a killing in the 
course of a rape. D.C.C.E. §§ 22-2401, 
22-2404, 22-2801, 23-112. Whalen v. U. S., 
U.S.Dist.Col.1980, 100 S.Ct. 1432, 445 U.S. 
684, 63 L.Ed. 2d 715. Indictment And Informa- 
tion <£=> 191(4) 

8. Probation 

To be effective, probation must be concurrent 
with a coordinate term of suspension of sen- 
tence. Code 1950, §§ 19.2-303, 19.2-306. 
Hartless v. Com., 1999, 510 S.E.2d 738, 29 
Va.App. 172. Criminal Law ©^ 1210(3) 

9. Juveniles 

Upon sentencing of defendant on multiple 
charges under the Youth Rehabilitation Act 
(YRA), sentences would run consecutively un- 
less the sentencing judge provided otherwise; 
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Note 9 

adult sentencing rule requiring multiple sen- ford v. U.S., 1993, 628 A. 2d 1002. Criminal 

tences to be served consecutively, unless the Law <§= 1134(3) 

judge specified otherwise, also applied to sen- On appeal from criminal conviction, the 

tences under the YRA. D.C.Code 1981, Court of Appeals may decide only whether the 

§§ 23-112, 24-801 et seq. Bragdon v. U.S., sentence imposed was legally permissible and 

1998, 717 A. 2d 878. Infants <£= 69(3.1) once the court has determined that the sentence 

was permitted by law, the severity of the sen- 
10. Review— In general tence may not be questioned. Jones v. U. S., 
No appeal from conviction being noted within 1979, 401 A. 2d 473. Criminal Law <§=» 1 134(3) 
time prescribed and no reason for failure to The Court of Appeals is precluded from re- 
note such an appeal being alleged, events at viewing a trial court's decision to impose con- 
trial were not properly before Court of Appeals secutive sentences or, for that matter, concur- 
on review of denial of motion to have consecu- rent sentences for two separate offenses. Jones 
live sentences run concurrently. D.C.C.E. v. U. S., 1979, 401 A. 2d 473. Criminal Law <S= 
Court of Appeals, rule 4 II (b)(1). Banks v. U. 1 147 
S., 1973, 307 A. 2d 767. Criminal Law •©=> If a sentence is within limits set by statute, the 

I 134(8) Court of Appeals may not reduce the sentence. 

Jones v. U. S. f 1979, 401 A.2d 473. Criminal 

I I m Scope of review Law <&=> 1183 

Appellate court would not review sentences A sentence which is within statutorily pre- 

which were within statutory limits on the scribed limits will generally not be reviewed in 

ground that those sentences were too severe. appellate courts. Banks v. U. S., 1973, 307 

D.C.Code 1981, §§22-3501, 22-3502. Craw- A.2d 767. Criminal Law G=> 1 134(3) 

§ 23—1 13. Limitations on actions for criminal violations. 

(a) Time limitations. — (1) A prosecution for murder in the first or second 
degree may be commenced at any time. 

(2) Except as provided in paragraph (4), a prosecution for a felony other 
than murder in first or second degree is barred if not commenced within six 
(6) years after it is committed. 

(3) Except as provided in paragraph (4), a prosecution for any other 
criminal offense is barred if not commenced within three (3) years after it is 
committed. 

(4) A prosecution for a felony or a misdemeanor may be brought within 
three (3) years: 

(A) after a public officer or employee has left office, for any completed 
offense based on official conduct; or 

(B) after a fraud or breach of fiduciary trust has been, or reasonably 
should have been, discovered for any completed offense based on that fraud 
or breach of fiduciary trust; even if barred by the provisions of paragraphs 
(2) and (3): 

Provided, that, in no case shall this provision extend the period of limitations to 
more than nine (9) years in the case of a felony nor more than six (6) years in 
the case of a misdemeanor. 

(b) Time when offense committed. — An offense is committed either when 
every element occurs, or, if a legislative purpose to prohibit a continuing course 
of conduct plainly appears, at the time when the course of conduct, or the 
defendant's complicity therein, is terminated. Time starts to run on the day 
after the offense is committed or completed. 

(c) Commencement of prosecution. — A prosecution is commenced when: 
(1) an indictment is entered; 
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(2) an information is filed; or 

(3) a complaint is filed before a judicial officer empowered to issue an 
arrest warrant; provided, that such warrant is issued without unreasonable 
delay. A prosecution for an offense necessarily included in the offense 
charged shall be considered to have been timely commenced, even though the 
period of limitation for such included offense has expired, if the period of 
limitation has not expired for the offense charged and if there was, after the 
close of the evidence at trial, sufficient evidence as a matter of law to sustain 
a conviction for the offense charged. 

(d) Suspension of period of limitation. — The period of limitation for an 
offense, and any necessarily included offense, does not run during any time 
when a prosecution against the defendant for that offense is pending in the 
courts of the District of Columbia. 

(e) Extended period for commencement of new prosecution. — If a timely 
complaint, indictment, or information is dismissed for any error, defect, insuffi- 
ciency, or irregularity, a new prosecution may be commenced within three (3) 
months after the dismissal becomes final even though the period of limitation 
has expired at the time of the dismissal or will expire within three (3) months 
thereafter. 

(0 Fugitives from justice. — No statute of limitations shall extend to any 
person fleeing from justice. 

(Apr. 30, 1982, D.C. Law 4-104, §§ 2, 3, 29 DCR 1401.) 

Historical and Statutory Notes 

Prior Codifications 4-121, which was referred to the Committee on 

1981 Ed., § 23-113. the Judiciary. The Bill was adopted on first 

and second readings on February 9, 1982, and 

Legislative History of Laws February 23, 1982, respectively. Signed by the 

Law 4-104, the "District of Columbia Crimi- Mayor on March 10, 1982, it was assigned Act 

nal Statute of Limitations Act of 1982," was No. 4-165 and transmitted to both Houses of 

introduced in Council and assigned Bill No. Congress for its review. 

Library References 
Key Numbers Encyclopedias 

Criminal Law <S=»145.5 to 160. C j s Criminal Law §§ 196 to 207. 

Westlaw Key Number Searches: 1 10k 145.5 to 
11 Ok J 60. 

United States Code Annotated 

Limitation of actions, federal criminal procedure, see 18 U.S.C.A. § 3281 et seq. 

Motes of Decisions 

Continuing offenses 4 who had been acquitted of assault with intent to 

Double jeopardy 1 kill while armed arising from same incident and 

Ex post tacto laws 2 involving same victim, where victim had not 

Homicide 3 d - et | at time defendant was prosecuted for as- 

sault, and jury at first trial was not presented 
1. Double jeopardy with question of malice. D.C. Code 1981, 

Double jeopardy did not bar subsequent pros- §§ 22-501, 22-502, 22-2403, 22-3202; U.S.C.A. 
ecution for second -degree murder of defendant 
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Const. Amend. 5. U.S. v. Jackson, 1987, 528 day of the injury inflicted, was law in District of 
A.2d 121 1. Double Jeopardy <3» 1 50(3) Columbia. D.C.Code 1981, §§22-2401, 

22-2403, 49-301. U.S. v. Jackson, 1987, 528 

2. Ex post facto laws A.2d 1211. Homicide <&=> 6 

Prosecution, following abrogation of year and D r j , i i i 

, i r i r ■ • i j- j Prosecution tor murder was not barred by 

a day rule, tor murder or victim who died more f . . } . ■ .. j. , ,, , - 

, • , , r. i r A , tact that victim died more than one year and a 

than year and a day arter date or attack was , r. .. , ^ ^ n A inoi ci nn i/im 

u ju «. r «. i T^^i-j moi da Y arter attack. D.C.Code 1981, §§ 22-2403, 

barred by ex post racto clause. D.C.Code 1981, ,, „ A1 TT c T i ino ^ r ^ . ~, ,-.,/ 

§§ 22-2403, 22-3202; U.S.C.A. Const. Art. I, 22-3202. XLS v. Jackson, 1987, 528 A.2d I2l l. 

§ 9, cl. 3. U.S. v. Jackson, 1987, 528 A.2d Homiclde *~ 6 

1.21.1. Constitutional Law <3=> 201 A „ . . 

4. Continuing olienses 

3. Homicide Since prison breach is a "continuing offense" 
Even though Congress codified elements of six-year criminal statute of limitations did not 

first and second-degree murder in District of bar defendant's prosecution following his indict- 

Columbia, common-law year and day rule, un- ment for the offense eight and one-half years 

der which an assailant may be prosecuted for later. D.C.Code 1981, § 23-113. Craig v. U.S., 

homicide only if victim dies within a year and a 1988, 551 A. 2d 440. Criminal Law <§=> 150 

§ 23—1 14* Corroboration of a child witness' testimony not required. 

For purposes of prosecutions brought under Title 22 of the D.C. Official 
Code, independent corroboration of the testimony of a child victim is not 
required to warrant a conviction. 

(May 3, 1985, D.C. Law 5-196, § 2(b), 31 DCR 5977.) 

Historical and Statutory Notes 

Prior Codifications Bill No. 5-426, which was referred to the Com- 

.198.1 Ed § 23-114 mittee on the Judiciary. The Bill was adopted 

on first and second readings on September 12, 
T . , . „. ri . 1984, and October 23, 1984, respectively. 

Legislative History of Laws Signed by the Mayor on November 8, 1984, it 

Law 5-196, the "Child Abuse Reform Act of was assigned Act No. 5-204 and transmitted to 
1984," was introduced in Council and assigned both Houses of Congress for its review. 

Cross References 

Abducting or enticing children from home for purposes of prostitution and harboring such children, 

see § 22-2704. 
Cruelty to children, definition and penalty, see § 22-1 101. 
Sexual abuse, see § 22-3001 et seq. 
Sexual performances using minors, see § 22-3101 et seq. 

Library References 
Key Numbers Encyclopedias 

Assault and Battery <S»92(5). c.J.S. Assault and Battery § 123. 

Infants ^20 CJ.S. Infants §§ 95, 100 to 107. 

Rape <3=^4(1). 

Westlaw Key Number Searches: 37k92(5); CJ S Ra P e § 78 " 

211k20; 321k54(l). 

Notes of Decisions 

Construction and application 1 offense, that defendant placed his penis in corn- 
Report of rape rule 2 plainant's mouth and anus and fondled com- 

plainant's penis was sufficient to raise jury issue 

in prosecution for committing indecent act with 

1. Construction and application child under age of 16 and for oral and anal 

Uncorroborated testimony by complainant, sodomy; independent corroboration was not re- 

who had been nine years old at time of alleged quired. D.C.Code 1981, §§ 22-3501, 22-3502, 
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23-114. Barrerav. U.S., 1991, 599 A.2d 1119. 
Infants ©^ 20; Sodomy <£=> 6 

Evidence was for jury in prosecution for com- 
mitting indecent act with child under age of 16 
and for oral and anal sodomy, even if indepen- 
dent corroborating evidence was needed along 
with testimony of complainant, who was nine 
years old at time of alleged offense; issue was 
for jury, even though defense attempted to dis- 
credit and rebut circumstantial evidence. 
D.C.Code 1981, §§ 22-3501, 22-3502, 23-114. 
Ban-era v. U.S., 1991, 599 A.2d 1119. Infants 
€=> 20; Sodomy <^> 7 

2. Report of rape rule 

Report of rape rule under which hearsay testi- 
mony concerning sexual assault complaint by 
victim is admissible survives abolition of corrob- 
oration requirement in sex crime prosecutions, 
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Note 2 

as other rationales for rule survive; evidence of 
complaint negates jurors' assumptions that if 
there is no evidence of complaint, no complaint 
was made; such evidence negates prejudices by 
showing that victim behaved as society tradi- 
tionally has expected such victims to act, and it 
rebuts implied charge of recent fabrication. 
Battle v. U.S., 1993, 630 A.2d 211. Rape <S> 
48(1) 

While hearsay testimony concerning victim's 
report of sexual assault can properly, under 
report of rape rule, provide information about 
victim's report sufficient to identify nature of 
offense, its time and place, and perpetrator of 
alleged assault, such testimony cannot go fur- 
ther in describing details of assault. Battle v. 
U.S., 1993, 630 A.2d211. Rape ©=» 48(2) 
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Chapter 3 

Indictments and Informations. 

Subchapter I. General Provisions. 
Section 

23-301. Prosecution by indictment or information. 

Subchapter II. Joinder. 

23-311. Joinder of offenses and of defendants. 

23-312. Joinder of indictments or informations for trial. 

2 3-3 1 3 . Relief from prejudicial joinder. 

23-314. Joinder of inconsistent offenses concerning the same property. [Repealed] 

Subchapter III. Sufficiency. 

23-32 1. . Description of money. 

23-322. Intent to defraud. 

23-323. Perjury. 

23-324. Subordination [Subornation] of perjury. 



Subchapter I, General Provisions. 

§ 23—30 1. Prosecution by indictment or information. 

An offense prosecuted in the Superior Court which may be punished by death 
shall be prosecuted by indictment returned by a grand jury. An offense which 
may be punished by imprisonment for a term exceeding one year shall be 
prosecuted by indictment, but it may be prosecuted by information if the 
defendant, after he has been advised of the nature of the charge and of his 
rights, waives in open court prosecution by indictment. Any other offense may 
be prosecuted by indictment or by information. An information subscribed by 
the proper prosecuting officer may be filed without leave of court. 

(July 29, 1970, 84 Stat. 611, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-301. 
1973 Ed., § 23-301. 

Cross References 

Public passenger vehicles, penalties for unlawful conduct, see § 35-253. 

Library References 

Key Numbers Encyclopedias 

Indictment and Information <3=>1, 3, 5. c.J.S. Indictments and Informations §§ 2, 3, 

Westlaw Key Number Searches: 2 1 0k 1 ; 4 6 to 7 10 

210k3; 210k5. ' 
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United States 

Indictment, 

Dismissal for failure of indictment to al- 
lege intent, reprosecution, see Lee v. 
U.S., U.S.Ind.1977, 97 S.Ct. 2141, 432 
U.S. 23, 53 L.Ed.2d 80. 

Guilty plea, multiple conspiracy indict- 
ments, single conspiracy, see U.S. v. 
Broce, U.S.Kan. 1989, 109 S.Ct. 757, 
488 U.S. 563, 102 L.Ed.2d 927. 

Variance between indictment and trial 
proof, right to be tried only on charges 
in grand jury indictment, see U.S. v. 
Miller, U.S.Cal.1985, 105 S.Ct. 1811, 
471 U.S. 130, 85 L.Ed.2d 99, on re- 
mand 762 F.2d 783. 



Offenses defined, 



§23-301 

Note 4 
Supreme Court 

Criminally violating constitutional rights 
of others under color of state law, fair 
warning requirement, factually similar 
situations, see U.S. v. Lanier, U.S.Tenn. 
1997, 117 S.Ct. 1219, 520 U.S. 259, 
137 L.Ed.2d 432, on remand 114 F.3d 
84, on remand 123 F.3d 945. 

Defendant charged with violation of stat- 
ute containing additional elements of 
offense than other statute, use of other 
statute as basis for a lesser included 
offense instruction, see Carter v. U.S., 
U.S.NJ.2000, 120 S.Ct. 2159. 

Phrase "treats contemptuously" in flag 
misuse statute found void for vague- 
ness, see Smith v. Gosjuen, U.S. Mass. 
1974, 94 S.Ct. 1242, 415 U.S. 566, 39 
L.Ed.2d605. 



Notes of Decisions 



Discretion as to charge 2 

Grand jury 1 

Necessity of indictment 3 

Probable cause 6 

Review 7 

Successive indictments 5 

Sufficiency of indictment - 



1 . Grand jury 

Once grand jury has determined that proba- 
ble cause exists to believe the defendant has 
committed each element of the offense which 
the Government will be required to prove dur- 
ing presentation of case to the trier of fact at 
trial, it has completed its required function. 
D.C.C.E. § 23-301; U.S.C.A.Const. Amend. 5. 
Punch v. U. S., 1977, 377 A.2d 1353, certiorari 
denied 98 S.Ct. 1586, 435 U.S. 955, 55 L.Ed.2d 
806. Grand Jury ^26 

Grand jury is an arm of judicial rather than 
executive branch of government. Washington 
v. U. S., 1976, 366 A.2d 457. Grand Jury <©=> 1 

2. Discretion as to charge 

Where conduct relied upon to prove violation 
of felony statute is identical to conduct pre- 
scribed by misdemeanor statute, conduct does 
not have to be prosecuted as misdemeanor rath- 
er than as a felony. U. S. v. Young, 1977, 376 
A.2d 809. Criminal Law <^ 29(1) 

Where conduct prescribed by felony statute is 
identical to conduct prescribed by misdemeanor 
statute, defendant cannot complain because 
charge against him is brought under statute 
carrying more severe penalty. U. S. v. Young, 
1977, 376 A.2d 809. Criminal Law <^> 29(1) 

If facts show that conduct constituted viola- 
tion of both felony statute and misdemeanor 
statute, an election may be made to prosecute 
under either statute; discretion to choose under 



which statute to prosecute is broad and vested 
in prosecuting attorney and grand jury. U.S. v. 
Young, 1977, 376 A.2d 809. Criminal Law <£=> 
29(1) 

Where both a felony statute and a misde- 
meanor statute cover identical conduct, courts 
are obliged to permit enforcement of both stat- 
utes in the absence of an express statement of 
congressional intent. U. S. v. Young, 1977, 376 
A.2d 809. Criminal Law ©=> 29(1) 

3. Necessity of indictment 

Though denominated a misdemeanor by stat- 
ute, prescribed penalty of up to five years im- 
prisonment made offense of "three-card monte 
and confidence games" prosecutable only by 
indictment. D.C.C.E. §§ 22-1506, 23-301; 18 
U.S.C.A. § .1. U.S. v. Brown, 1973, 309 A.2d 
256. Indictment And Information <3=> 3 

4. Sufficiency of indictment 

Indictment charging defendant with threaten- 
ing to injure another person and her property 
was not insufficient because it failed to charge 
that offense was committed knowingly and in- 
tentionally. D.C.C.E. § 22-2307. " U. S. v. 
Young, 1977, 376 A.2d 809. Extortion And 
Threats <^ 30 

Indictment which follows substantially lan- 
guage of statute making it a felony to threaten 
to injure person and property of another, which 
particularized the date of offending conduct and 
stated species of unlawful communication at. 
issue, i. e., a threat, was sufficient to charge an 
offense under such statute even though indict- 
ment did not contain actual words of alleged 
threat or allege that threats were made know- 
ingly and intentionally. D.C.C.E. § 22-2307. 
U. S. v. Young, 1977, 376 A.2d 809. Extortion 
And Threats s£> 30 
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An indictment must inform accused of charge 
against him by listing elements of offense 
charged and be sufficiently specific to protect 
accused against double jeopardy. U. S. v. 
Young, 1977, 376 A. 2d 809. Indictment And 
Information <&=> 60, 71.2(4) 

5. Successive indictments 

Dismissal of indictment for failure to charge 
offense does not give rise to bar of res judicata 
in another action involving same offense and 
does not preclude government from a subse- 
quent prosecution on good indictment. Wash- 
ington v. U. S., 1976, 366 A.2d 457. Indictment 
And Information <3=> 15(4); Judgment <£=> 751 

Second indictment which was valid on its 
face was all that was required for trial of the 
charges on merits. Washington v. U. S., 1976, 
366 A. 2d 457. Indictment And Information <&=> 
1 5(4) 

Dismissal of original armed robbery indict- 
ment which charged only that defendant 
"stole" for failure to charge specific intent to 
steal was not a final judgment on the merits; 
thus, doctrine of collateral estoppel did not 
make dismissal of first indictment conclusive as 
to sufficiency of second indictment which used 
identical wording. D.C.C.E. §§ 22-2901, 
22-3202. Washington v. U. S., 1976, 366 A.2d 
457. Judgment ©^ 751 

Before a trial court's dismissal of an indict- 
ment can be deemed res judicata so as to bar a 
subsequent indictment, it must be shown that 
first decision was made on the merits, Wash- 
ington v. U. S., 1976, 366 A.2d 457. Judgment 
<^751 

Pendency of grand jury indictment charging 
assault with a dangerous weapon did not pro- 
hibit a second grand jury from considering and 
returning indictment charging not only the 
same count of assault with a dangerous weapon 
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but the additional count of carrying a dangerous 
weapon, regardless of whether prior grand jury 
refused to return a bill charging the offense of 
carrying a dangerous weapon or simply did not 
consider such offense. D.C.C.E. SCR, Criminal 
Rule 105(b)(1). U. S. v. Johnson, 1974, 328 
A. 2d 769. Indictment And Information <2^> 16 

6. Probable cause 

An indictment returned by a legally constitut- 
ed and unbiased grand jury, if valid on its face, 
is enough to call for trial of charge on merits; 
Fifth Amendment requires nothing more. 
U.S.C.A.Const. Amend. 5. Washington v. U. S., 
1976, 366 A.2d 457. Indictment And Informa- 
tion <3=> 17, 56 

A valid grand jury indictment conclusively 
determines existence of probable cause to hold 
accused for trial. D.C.C.E. SCR, Criminal Rule 
5(c)(2). U. S. v. Davis, 1975, 330 A.2d 751. 
Criminal Law <3=> 240 

7. Review 

Where defendant did not assert that indict- 
ment was defective but court granted motion to 
dismiss, filed more than four months after pre- 
liminary hearing, solely on ground that judge 
handling hearing abused discretion in denying 
defendant's request to compel testimony of com- 
plaining witness and that trial judge at status 
hearing erred in denying second request for 
such testimony from witness who died after 
status hearing and where dismissal was taken as 
alternative to ordering preliminary hearing and 
as device to get appellate resolution of case, 
dismissal of indictment was reversible error. 
D.C.C.E. SCR, Criminal Rules 12(b)(2), 47-1 (c). 
U. S. v. Davis, 1975, 330 A.2d 751. Criminal 
Law <£=> 1167(1); Indictment And Information 
<&> 144.1(1) 



Subchapter II. Joinder. 



§ 23—3 1 1 . Joinder of offenses and of defendants. 

(a) Two or more offenses may be charged in the same indictment or informa- 
tion in a separate count for each offense if the offenses charged, whether 
felonies or misdemeanors or both, are of the same or similar character or are 
based on the same act or transaction or on two or more acts or transactions 
connected together or constituting parts of a common scheme or plan. 

(b) Two or more offenses may be charged in the same indictment or informa- 
tion as provided in subsection (a) even though one or more is in violation of the 
laws of the United States and another is in violation of the laws applicable 
exclusively to the District of Columbia and may be prosecuted as provided in 
section 11-502(3). 
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(c) Two or more defendants may be charged in the same indictment or 
information if they are alleged to have participated in the same act or transac- 
tion or in the same series of acts or transactions constituting an offense or 
offenses. Such defendants may be charged in one or more counts together or 
separately and all of the defendants need not be charged in each count. 

(July 29, 1970, 84 Stat. 61 1, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-311. 
1973 Ed., § 23-311. 

Cross References 

Aggregation of theft, fraud, and credit card fraud offenses, see § 22-3202. 

Library References 

CJ.S. Receiving or Transferring Stolen Goods 



Key Numbers 

Indictment and Information <3^124 to 132(8). 
Westlaw Key Number Searches: 210kl24 to 
230kl32. 

Encyclopedias 

CJ.S. Indictments and Informations §§ 142 
to 168. 



and Related Offenses §§ 17 to 20. 



United States Supreme Court 



Ex parte communications, 

Ex parte communications between trial 
judge and juror, see Rushen v. Spain, 
U.S.Cal.1983, 104 S.Ct. 453, 464 U.S. 
114, 78 L.Ed. 2d 267, rehearing denied 
104 S.Ct. 1336, 465 U.S. 1055, 79 
L.Ed.2d 730. 
Media coverage, 

Electronic media and still photography 
coverage of jury trials, see Chandler v. 
Florida, U.S.Fla.1981. 101 S.Ct. 802, 
449 U.S. 560, 66 L.Ed.2d 740. 
Number of jurors, 

Continuing criminal enterprise offense, 
jury unanimity on specific violations, 
see Richardson v. U.S., U.S.I11.1999, 
119 S.Ct. 1707. 

Criminal prosecution before five-member 
jury, see Ballevv v. Georgia, 1978, 98 
S.Ct. 1029, 435 U.S. 223, 55 L.Ed.2d 
234. 

Verdict, conviction by nonunanimous six 
person jury for nonpetty offense, see 
Burch v. Louisiana, U.S.La.1979, 99 
S.Ct. 1623, 441 U.S. 130, 60 L.Ed.2d 
96, on remand 371 So. 2d 1165. 
Jury findings, 

Necessity of jury finding of special cir- 
cumstances, death penalty, see Presnell 
v. Georgia, 1978, 99 S.Ct. 235, 439 U.S. 
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14, 58 L.Ed.2d 207, on remand 243 Ga. 
131, 252 S.E.2d 625. 
Necessity of jury findings of aggravating 
circumstances, death penalty, see Hild- 
win v. Florida, U.S.Fla. 1989, 109 S.Ct. 
2055, 490 U.S. 638, 104 L.Ed.2d 728, 
rehearing denied 109 S.Ct. 3268, 492 
U.S. 927, 106L.Ed.2d612. 

Judicial findings, 

Judicial determination of aggravating cir- 
cumstances, jury trial right, see Walton 
v. Arizona, U.S.Ariz. 1 990, 110 S.Ct. 
3047, 497 U.S. 639, 111 L.Ed.2d 511, 
rehearing denied 1 1 1 S.Ct. 14, 497 U.S. 
1050, 111 L.Ed.2d828. 

Sentencing judge overriding jury's rec- 
ommendation of life imprisonment, 
double jeopardy and cruel and unusual 
punishment, see Spaziano v. Florida, 
U.S.Fla.1984, 104 S.Ct. 3154, 468 U.S. 
447, 82 L.Ed.2d 340, habeas corpus 
denied 557 So. 2d 1372, post-conviction 
relief denied 570 So. 2d 289. 

Jury deliberations, 

Plain error, jury deliberations, presence 
of alternates, see U.S. v. Olano, 
U.S.Wash.1993, 113 S.Ct. 1770, 507 
U.S. 725, 123 L.Ed.2d 508, on remand 
62F.3dll80. 
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Notes of Decisions 



Absence of codefendants 23 
Antagonistic defenses, codefendants 24 
Burglaries, codefendants 27 
Codefendants 16-28 

In general 16 

Absence of codefendants 23 

Burglaries 27 

Disparity in weight of evidence against co- 
defendants 22 

Homicides 26 

Indictment and information 18 

Irreconcilable defenses 24 

Motions for severance 28 

Prejudice 21 

Presumptions 17 

Reciprocal admissibility 19 

Series of acts 20 

Stipulations 25 
Construction and application 1 
Disparity in weight of evidence against code- 
fendants 22 
Distinct proof, joined offenses 6 
Double jeopardy, joined offenses 4 
Drug offenses, joined offenses 9 
Duplicity of joined offenses 13 
Homicides, codefendants 26 
Homicides, joined offenses 12 
Hostility of codefendants 24 
Indictment and information, codefendants 18 
Irreconcilable defenses, codefendants 24 
Joined offenses 3-15 

In general 3 

Drug offenses 9 

Duplicity of joined offenses 13 

Homicides 12 

Motions for severance 14 

Multiple sovereignties 4 

Prejudice 7 

Reciprocal admissibility 5 

Robberies 10 

Sexual assaults 1 1 

Simple and distinct proof 6 

Sufficiency of evidence 15 

Testimony by defendant 8 
Motions for severance, codefendants 28 
Motions for severance, joined offenses 1 4 
Multiple sovereignties, joined offenses 4 
Prejudice, codefendants 21 
Prejudice, joined offenses 7 
Preservation of issues for review 30 
Presumptions, codefendants 17 
Presumptions, generally 2 
Reciprocal admissibility, joined offenses 5 
Reciprocal admissibility, codefendants 19 
Review 29, 30 

In general 29 

Preservation of issues for review 30 
Robberies, joined offenses 10 
Series of acts, codefendants 20 
Sexual assaults, joined offenses 1 1 
Simple and distinct proof, joined offenses 6 



Stipulations, codefendants 25 
Sufficiency of evidence, joined offenses 1 5 
Testimony by defendant, joined offenses 8 



1 . Construction and application 

Court must strictly monitor joint trials due to 
presumptive possibility of prejudice to defen- 
dant, but joinder will be upheld where offenses 
are committed as means to specific common 
end or where offenses are directed toward some 
shared goal, where one offense logically leads to 
another and where offenses are part of common 
scheme or plan, involving same place, short 
period of time, and similar modus operandi. 
D.C.C.E. SCR, Criminal Rule 8(b); D.C.C.E. 
§ 23-3 11(c). Sousa v. U. S., 1979, 400 A.2d 
1036, certiorari denied 100 S.Ct. 484, 444 U.S. 
981, 62 L.Ed.2d 408, certiorari denied 100 S.Ct. 
485, 444 U.S. 981, 62 L.Ed.2d 408. Criminal 
Law ©=> 620(1) 

In considering case involving rule which au- 
thorizes joinder of two or more defendants in 
one indictment for trial, and which is identical 
to federal rule Court of Appeals would be guid- 
ed in its decision by cases interpreting the feder- 
al rule. D.C.C.E. SCR, Criminal Rule 8(b); 
Fed.Rules Crim.Proc. rule 8(b), 18 U.S.C.A.; 
D.C.C.E. § 23-3 1 1 (c). Davis v. U. S., 1 976, 367 
A.2d 1254, certiorari denied 98 S.Ct. 154, 434 
U.S. 847, 54 L.Ed. 2d 114. Courts <£=> 96(1) 

2. Presumptions, generally 

There is a presumption favoring joinder of 
trials. D.C.C.E. SCR, Criminal Rule 8(a); 
D.C.C.E. § 23-31 1(a). Bittle v. U. S., 1980, 410 
A.2d 1383. Criminal Law <£=> 620(1) 

Strong policy favors joinder in that it expe- 
dites administration of justice, reduces conges- 
tion of trial dockets, conserves judicial time, 
lessens burden upon citizens who must sacrifice 
both time and money to serve upon juries, and 
avoid necessity of recalling witnesses who 
would otherwise be called upon to testify only 
once. D.C.C.E. SCR, Criminal Rule' 8(b); 
D.C.C.E. §23-31 1(c). Sousa v. U.S., 1979,400 
A.2d 1036, certiorari denied 100 S.Ct. 484, 444 
U.S. 981, 62 L.Ed.2d 408, certiorari denied 100 
S.Ct. 485, 444 U.S. 981, 62 L.Ed.2d 408. Crim- 
inal Law <$=> 620(1) 

3. Joined offenses — In general 

The Government is permitted to charge lesser 
included or alternative offenses in order to al- 
low for contingencies in proof. U. S. v. Shep- 
ard, C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App. 
D.C. 353. Indictment And Information <S=» 59 

Defendant may move to sever joined counts if 
he establishes that joinder presents most com- 
pelling prejudice when balanced against strong 
social policy to conserve state funds, limit in- 
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convenience, and avoid delay. D.C.Code 1981, 
§ 23-31 1(a); Criminal Rules 8(a), 14. Wheeler 
v. U.S., 1983, 470 A.2d 761. Criminal Law &* 
620(5) 

Joined offenses need not be identical in every 
detail. D.C.Code 1973, § 23-3 11(a); Criminal 
Rule 8(a). Brooks v. U. S., 1982, 448 A.2d 253. 
Criminal Law <&* 620(1) 

Inflammatory nature of offenses, coupled 
with the court's inability to assess before trial 
whether intent would be a "material or genu- 
ine" issue, necessitated severance of the first 
two counts from the remaining counts of the 
indictment. United States v. Peoples, 1 16 WLR 
1161 (Super. Ct. 1988). 

4. Multiple sovereignties, joined offenses 

Passage of Bank Robbery Act did not limit 
prosecutorial discretion to prosecute under Dis- 
trict of Columbia Code for felony-murder occur- 
ring in federally insured financial institution. 
D.C.C.E. §24-301(j); 18 U.S.C.A. § 21 13. U.S. 
v. Caldwell, C.A.D.CJ974, 543 F.2d 1333, 178 
U.S.App.D.C. 20, certiorari denied 96 S.Ct. 877, 
423 U.S. 1087, 47 L.Ed.2d 97. Criminal Law 
<$=> 29(11) 

Prosecution of a defendant under both the 
federal bank (savings and loan) robbery statute 
and the local armed robbery statute of the Dis- 
trict of Columbia is not a denial of equal protec- 
tion; a defendant is subject to only a single trial 
in the District and there are no possible adverse 
consequences due to being found guilty under 
both federal and District of Columbia law, since 
he can ultimately be sentenced under only one 
statutory scheme. 18 U.S.C.A. § 2113(a); 
D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Shep- 
ard, C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App. 
D.C. 353. Constitutional Law <^ 250.1(1) 

Double jeopardy clause of the Fifth Amend- 
ment will bar separate prosecutions under the 
federal and District of Columbia statutes for the 
same offense, i. e., where the offenses are identi- 
cal or where one offense is a lesser included 
offense of the other. U.S.C.A. Const. Amend. 5. 
U. S. v. Shepard, C.A.D.C.1975, 515 F.2d 1324, 
169 U.S.App.D.C. 353. Double Jeopardy &* 
161, 186 

Double jeopardy clause prohibits successive 
prosecutions in the District of Columbia for 
violations of federal and District of Columbia 
law arising from the same bank or savings and 
loan robbery, but it does not require that prose- 
cution under the federal scheme be preferred to 
prosecution under local statutes, so long as only 
a single prosecution takes place. 18 U.S.C.A. 
§ 2113(a); D.C.C.E. §§ 22-2901, 22-3202. U. 

5. v. Shepard, C.A.D.C.1975, 515 F.2d 1324, 
169 U.S.App.D.C. 353. Double Jeopardy <£= 
186 

It is not a denial of due process for the 
Government to choose to prosecute under a 



§23-311 

Note 4 

federal statute which imposes a greater penalty 
than an identical District of Columbia statute; 
and this reasoning applies with equal force to 
the situation where the local statute provides 
greater penalties than the federal statute. U. S. 
v. Shepard, C.A.D.C.1975, 515 F.2d 1.324, 169 
U.S.App.D.C. 353. Constitutional Law <&=> 257 

In the absence of any contrary expression of 
congressional intent, it cannot be implied that 
Congress chose to allow dual prosecutions of 
bank or savings and loan robberies throughout 
the rest of the United States but prohibited the 
Government from ever electing to prosecute un- 
der local rather than federal law when the bank 
or savings and loan association is located in the 
District of Columbia. 18 U.S.C.A. § 2113(a); 
D.C.C.E. §§ 22-2901, 22-3202. U. S. v. Shep- 
ard, C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App. 
D.C. 353. Criminal Law &* 29(4) 

Where federal and District of Columbia of- 
fenses have been properly joined in one indict- 
ment and jeopardy has attached, the district 
court may proceed to a determination of the 
local offenses regardless of any intervening dis- 
position of the federal counts. D.C.C.E. 
§§ 1 1-501 et seq., 1 1-502(3). U. S. v. Shepard, 
C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App.D.C. 
353. Criminal Law <£=> 618 

Whether the passage of a specific law pre- 
cludes prosecution under a more general law 
governing the same offense is a question of 
legislative intent. U. S. v. Shepard, C.A.D.C. 
1975, 515 F.2d 1324, 169 U.S.App.D.C. 353. 
Criminal Law <^ 29(1) 

The federal savings and loan robbery statute 
does not preclude a prosecution under District 
of Columbia law for the robbery of an institu- 
tion falling within the jurisdiction of the federal 
statute. 18 U.S.C.A. §§21 13(a), 3231; D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Shepard, 
C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App.D.C. 
353. Criminal Law <^> 29(4) 

The Government may properly charge in the 
same indictment offenses against both the feder- 
al bank (savings and loan) robbery statute and 
the District of Columbia armed robbery statute, 
provided defendant is not ultimately sentenced 
under two statutes proscribing essentially the 
same offense. 18 U.S.C.A. § 2113(a); D.C.C.E. 
§§ 22-2901, 22-3202. U. S. v. Shepard, 
C.A.D.C.1975, 515 F.2d 1324, 169 U.S.App.D.C. 
353. Indictment And Information <3^ 129(1) 

The Government is not as a general principle 
prevented from simultaneously charging in one 
indictment offenses under similar federal and 
District of Columbia statutes arising out of a 
single transaction. U. S. v. Shepard, C.A.D.C. 
1975, 515 F.2d 1324, 169 U.S.App.D.C. 353. 
Indictment And Information <£=> 129(1) 
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5. Reciprocal admissibility, joined of- 
fenses 

Denial of defendant's motion for severance of 
Bail Reform Act charge, which was based on 
defendant's failure to appear on scheduled trial 
date, from underlying murder charge was not 
abuse of discretion, since evidence of defen- 
dant's failure to appear for trial would have 
been admissible, in any event, at separate trial 
for murder. Russell v. U.S., 1991, 586 ' A.2d 
695. Criminal Law <3=> 620(6) 

Refusal to sever joined burglary counts was 
not plain error, as evidence concerning first 
incident would have been admissible in separate 
trial of offenses committed at second house. 
D.C.Code 1981, §23-3 11 (a); Criminal Rules 
8(a), 14. Wheeler v. U.S., 1983, 470 A.2d 761. 
Criminal Law ®=> 1035(2) 

Propriety of initial joinder of criminal counts 
under Rule permitting initial joinder in single 
indictment of offenses which are of the same or 
similar character does not depend on reciprocal 
admissibility as determined by evidence but on 
general similarity between offenses as alleged in 
indictment. D.C.C.E. SCR, Criminal Rule 8(a). 
Winestock v. U. S., 1981, 429 A.2d 519. Indict- 
ment And Information ©^ 127 

Where evidence of two crimes charged in 
single indictment is reciprocally admissible, sev- 
erance of crimes will be denied. D.C.C.E. SCR, 
Criminal Rule 14. Winestock v. U. S., 1981, 
429 A.2d 519. Criminal Law <^> 620(3.1) 

Generally, joinder of counts presents no prej- 
udice to defendant if evidence of crimes 
charged would be admissible in separate trial 
for other offense. D.C.C.E. SCR, Criminal Rule 
8(a); D.C.C.E. § 23-31 1(a). Bittle v. U. S., 
1980, 410 A.2d 1383. Indictment And Informa- 
tion <&=> 127 

In proceeding in which defendant was con- 
victed of two counts of first-degree murder, 
refusal to sever the three homicide counts 
against defendant and to order separate trials 
on each charge was not abuse of discretion, in 
light of fact that existence of a cover-up scheme 
would have rendered evidence of all the charges 
against defendant, mutually admissible at the 
separate trials if severance motion had been 
granted and in view of indication that the de- 
gree of any prejudice to defendant was out- 
weighed by considerations of economy and ex- 
pedited judicial administration. D.C.C.E. 
§§ 22-2401, 23-31 1(a); D.C.C.E. SCR, Criminal 
Rules 8(a), 14. Hackney v. U. S., 1978, 389 
A.2d 1336, certiorari denied 99 S.Ct. 1054, 439 
U.S. 1132, 59 L.Ed.2d 95. Criminal Law <3=> 
620(6) 

Test of mutual admissibility of offenses does 
not require that a single characteristic be so 
unique as to lead to conclusion that all were 
committed by the same person. D.C.C.E. 
§§ 23-3 11 (a), 23-313; D.C.C.E. SCR, Criminal 
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Rules 8(a), 14. Bridges v. U. S., 1977, 381 A. 2d 
1073, certiorari denied 99 S.Ct. 135, 439 U.S. 
842, 58 L.Ed.2d 141, rehearing denied 99 S.Ct. 
467, 439 U.S. 972, 58 L.Ed.2d 433. Criminal 
Law <&=> 369.1 

If joinder of offenses is based on fact that 
crimes are of a "similar character," a motion to 
sever should be granted unless evidence as to 
each offense is separate and distinct or the 
evidence of each of the joint crimes would be 
admissible at the separate trial of the other. 
D.C.C.E. §§ 23-31 1(a), 23-313; D.C.C.E. SCR, 
Criminal Rules 8(a), 14. Bridges v. U. S., 1977, 
381 A.2d 1073, certiorari denied 99 S.Ct. 135, 
439 U.S. 842, 58 L.Ed.2d 141, rehearing denied 
99 S.Ct. 467, 439 U.S. 972, 58 L.Ed.2d 433. 
Criminal Law &=> 620(3.1) 

6. — — Simple and distinct proof, joined of- 

fenses 

In cases not involving reciprocal admissibility 
of evidence, joinder may be permitted if the 
offenses involved are fairly separable by simple 
and distinct proof. D.C.C.E. SCR, Criminal 
Rules 8(a), 14; D.C.C.E. §§ 23-31 1(a), 23-313. 
Tinsley v. U. S., 1976, 368 A.2d 531. Criminal 
Law €=> 620(1) 

Essence of "simple and distinct" test, as basis 
for joinder of offenses for trial, is that evidence 
be such that jury is unlikely to be confused by it 
or misuse it. D.C.C.E. SCR, Criminal Rules 
8(a), 14; D.C.C.E. §§ 23-31 1(a), 23-313. Tins- 
ley v. U. S., 1976, 368 A.2d 531. Criminal Law 
C^ 620(1) 

7. Prejudice, joined offenses 

A motion for severance of criminal counts 
contained within one indictment may be grant- 
ed in discretion of court upon showing of undue 
prejudice, even if offenses are properly joined. 
D.C.C.E. SCR, Criminal Rule 14. Winestock v. 
U. S., 1981, 429 A.2d 519. Criminal Law <S= 
620(4) 

In order to establish that trial judge abused 
his discretion in denying defendant a severance 
of criminal offenses contained within a single 
indictment, a defendant must show the most 
compelling prejudice from which the court 
would be unable to afford protection if both 
offenses were tried together. D.C.C.E. SCR, 
Criminal Rule 8(a). Winestock v. U. S., 1981, 
429 A.2d 5 1 9. Criminal Law ©=> 620(4) 

In order to establish that trial judge had 
abused his discretion in denying defendant sev- 
erance of criminal offenses contained within 
single indictment, it is not sufficient to show 
that defendant would have better chance of 
acquittal if charges were tried separately. 
D.C.C.E. SCR, Criminal Rule 8(a). Winestock 
v. U. S., 1981, 429 A.2d 519. Criminal Law &=> 
620(4) 
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When offenses of "similar character" are 
joined at trial there is substantial risk of preju- 
dice. D.C.C.E. §§ 23-31 1(a), 23-313; D.C.C.E. 
SCR, Criminal Rules 8(a), 14. Evans v. U. S., 
1978, 392 A.2d 1015. Criminal Law <&=» 620(1) 

Question on review, in regard to propriety of 
trying offenses together over defendant's timely 
and specific objection, is whether trial record 
manifests a sufficient possibility of undue preju- 
dice by reason of the joinder to indicate an 
abuse of discretion. D.C.C.E. § 23-31 1(a); 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Hack- 
ney v. U. S., 1978, 389 A.2d 1336, certiorari 
denied 99 S.Ct. 1054, 439 U.S. 1132, 59 
L.Ed.2d 95. Criminal Law <3=> 620(1) 

Generally, if evidence of joined offenses 
would be mutually admissible in separate trial 
of those offenses, severance is not required on 
account of "criminal propensity" prejudice. 
D.C.C.E. § 23-31 1(a); D.C.C.E. SCR, Criminal 
Rules 8(a), 14. Hackney v. U. S., 1978, 389 
A. 2d 1336, certiorari denied 99 S.Ct. 1054, 439 
U.S. 1132, 59 L.Ed.2d 95. Criminal Law &* 
620(5) 

The appropriateness of joinder in evidence-of- 
other-crimes cases must be determined by bal- 
ancing inevitable prejudice to the defendant 
caused by the joinder against the legitimate 
probative force of the evidence and expedition 
in judicial administration. D.C.C.E. SCR, 
Criminal Rules 8(a), 14; D.C.C.E. §§ 23-3 11 (a), 
23-313. Tinsley v. U. S., 1976, 368 A.2d 531. 
Criminal Law <3=> 620(1) 

Whenever similar but unrelated offenses are 
charged in indictment to single defendant, there 
is possibility of some prejudice but, without 
more, such joinder is permissive. D.C.C.E. 
§ 23-31 1(a); D.C.C.E. SCR, Criminal Rules 
8(a), 14. Arnold v. U. S., 1976, 358 A.2d 335. 
Indictment And Information <S=^ 125(2) 

The decision whether to order separate trial 
on ground that joinder of offenses is prejudicial 
is within the sound discretion of the trial court 
and is not subject to reversal absent manifest 
abuse of that discretion. D.C.C.E. SCR, Crimi- 
nal Rules 8(a), 14; D.C.C.E. § 23-311. Roldan 
v. U. S., 1976, 353 A.2d 292. Criminal Law <S=» 
620(4), 1148 

Offenses may be joined in a single indictment 
if they are similar in character or constitute 
part of a common scheme or plan, but if and 
when such joinder is shown to be prejudicial 
the court may, by way of relief, order that 
separate trials be had. D.C.C.E. SCR, Criminal 
Rules 8(a), 14; D.C.C.E. § 23-311. Roldan v. 
U. S., 1976, 353 A.2d 292. Criminal Law <3=> 
620(5) 

8. Testimony by defendant, joined of- 
fenses 

Defendant, who was convicted of possession 
of dangerous weapon and four counts of first- 
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degree murder, failed to establish abuse of dis- 
cretion in denial of his motion to sever counts of 
indictment involving a murder, which was only 
homicide that defendant wished to testify about, 
from counts charging him with the other mur- 
ders, in that defendant, by merely stating that 
"[I]t is very possible that the defendant will 
wish to take the stand with respect to one 
charge and not the others," had not presented 
sufficient information as to nature of testimony 
he wished to give on one count and his reasons 
for not testifying on other counts. D.C.C.E. 
§§ 22-2401, 22-3204, 23-31 1(a), 23-313; 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Strick- 
land v. U. S., 1978, 389 A.2d 1325, certiorari 
denied 99 S.Ct. 1258, 440 U.S. 926, 59 L.Ed. 2d 
481. Criminal Law <3=> 620(6) 

Trial court did not abuse its discretion in 
refusing to require a separate trial of two of- 
fenses in light of facts that the offenses were 
similar in character, that evidence of the two 
crimes was simple and distinct and that the jury 
was clearly instructed as to each, despite defen- 
dant's contention that but for the joinder deten- 
dant would have taken the stand to testify as to 
how he had come by the stolen property rele- 
vant to one offense. D.C.C.E. SCR, Criminal 
Rules 8(a), 14; D.C.C.E. § 23-311. Roldan v. 
U. S., 1976, 353 A.2d 292. Criminal Law <$=> 
620(6) 

9. ■ Drug offenses, joined offenses 

Defendant's right to fair trial was not violated 
due to joinder of charge of failure to appear in 
court for enhanced drug treatment program 
(EDTP) review hearing with substantive charge 
of distribution of cocaine, and thus defendant 
was not entitled to mistrial, despite claim that 
defendant suffered prejudice by having to intro- 
duce evidence of his drug use to combat con- 
sciousness of guilt instruction for which gov- 
ernment ultimately failed to adduce sufficient 
evidence to support; trial court's limiting in- 
struction adequately informed jury as to evi- 
dence that could be used to determine defen- 
dant's guilt on drug distribution charge. 
D.C.Code 1981, §§ 23-31 1(a), 23-312, 
23-1327(a), 33-541(a)(l); Criminal Rules 8(a), 
13. Brown v. U.S., 1998, 718 A.2d 95. Crimi- 
nal Law <2=> 867 

Joinder of charge of failure to appear in court 
for enhanced drug treatment program (EDTP) 
review hearing with charge of distribution of 
cocaine was permissible; charges were related 
in time, defendant's custody stemmed from sub- 
stantive drug charge, and inference was permis- 
sible that defendant's failure to appear at EDTP 
court date was motivated by avoidance of prose- 
cution for drug offense. D.C.Code 1981, 
§§ 23-31 1(a), 23-312, 23-1327(a), 33-54 1(a)(1); 
Criminal Rules 8(a), 13. Brown v. U.S., 1998, 
718A.2d95. Criminal Law <3=> 620(1) 
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Counts charging defendant with distribution 
of preludin and distribution of heroin involved 
crimes of similar character, and thus could 
properly be joined. Criminal Rule 8(a); 
D.C.Code 1981, § 23-31 1(a). Thorne v. U.S., 
1990, 582 A. 2d 964. Indictment And Informa- 
tion ©=130 

10. Robberies, joined offenses 

Joinder of charges arising from three separate 
armed robberies was proper where evidence for 
each of the crimes was relevant to establish 
common scheme and plan and went to issue of 
identity, evidence as to each crime was clearly 
separable and distinct and not likely to cause 
confusion, and there was no showing that any 
prejudice resulted from refusing to grant sever- 
ance. Fed. Rules Crim.Proc. rules 8(a), 14, 18 
U.S.C.A. U. S. v. Miller, C.A.D.C.1970, 449 
F.2d 974, 145 U.S.App.D.C. 312. Criminal Law 
0=620(1) 

Joinder of two armed robberies which were 
committed ten days apart and involved restau- 
rant and its manager was proper. D.C.Code 
1981, § 23-3 11 (a); Criminal Rule 8(a). Fields 
v. U.S., 1984, 484 A.2d 570, certiorari denied 
105 S.Ct. 2144, 471 U.S. 1067, 85 L.Ed.2d 501. 
Criminal Law G» 620(1) 

The two armed robberies with which defen- 
dant was charged and which were closely relat- 
ed in time and place were of the same or similar 
character within meaning of rule permitting 
initial joinder in single indictment of offenses 
which are of same or similar character and 
were therefore properly joined. D.C.C.E. 
§ 22-2901; D.C.C.E. SCR, Criminal Rule 8(a). 
Winestock v. U. S., 1981, 429 A.2d 519. Indict- 
ment And Information <©=> 130 

Where robbery and felony-murder, although 
unrelated as to place, were so closely related in 
lime as to almost constitute continuing transac- 
tion and evidence of robbery would have been 
admissible in separate trial for felony-murder to 
show motive, intent, absence of accident and 
common scheme or plan to rob, trial court did 
not abuse its discretion in denying severance of 
robbery and felony-murder counts. D.C.C.E. 
§§ 22-2401, 22-2901, 22-3204; D.C.C.E. SCR, 
Criminal Rule 14. Calhoun v. U. S., 1977, 369 
A. 2d 605. Criminal Law ®=> 620(6) 

1 1. Sexual assaults, joined offenses 

In prosecution for two separate rapes, trial 
court did not abuse its discretion in denying 
defendant's motion to sever where similarities 
in two rapes made conclusion that they were 
committed by same person almost inescapable 
and where evidence of each rape would have 
been mutually admissible at separate trials on 
issue of identity of rapist. D.C.Code 1973, 
§ 23-31 1(a); Criminal Rules 8(a), 14, Brooks 
v. U. S., 1982, 448 A.2d 253. Criminal Law <S» 
620(6) 
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Denial of motion to sever counts of indict- 
ment in proceeding in which accused was con- 
victed of four rape offenses and other offenses 
was not abuse of discretion, in view of similar 
characteristics of such offenses, in which assail- 
ant entered through rear of apartments, awoke 
victims, threatened them with weapon, demand- 
ed silence and submission and committed no 
act of violence if there was compliance with his 
orders, in which, in three of the cases, he 
sought to prevent victims from getting good 
look at him and cut or threatened to cut phone 
lines and in which he cut off any pants worn by 
victims. D.C.C.E. §§ 22-502, 22-1 801 (a), 
22-2801, 22-3202, 23-3 11 (a), 23-313; D.C.C.E. 
SCR, Criminal Rules 8(a), 14. Bridges v. U. S., 
1977, 381 A.2d 1073, certiorari denied 99 S.Ct. 
135, 439 U.S. 842, 58 L.Ed.2d 141, rehearing 
denied 99 S.Ct. 467, 439 U.S. 972, 58 L.Ed.2d 
433. Criminal Law <S=> 620(6) 

Trial court in prosecution of defendant for 
two rapes did not abuse its discretion in deny- 
ing severance of one rape count from another 
where, while two rapes occurred at different 
times, method employed by rapist in each case 
was strikingly similar. D.C.C.E. §§ 22-2801, 
23-31 1(a); D.C.C.E. SCR, Criminal Rules 8(a), 
14. Arnold v. U..S., 1976, 358 A.2d 335. Crim- 
inal Law ®=> 620(6) 

12, Homicides, joined offenses 

Under circumstances including, inter alia, 
that crimes occurred almost six months apart, 
were distant in location and no motive was 
shown for either homicide, joint trial, under 
indictment charging two counts of second-de- 
gree murder, was erroneous, since asserted fac- 
tors of commonality left question of identity to 
speculation and probative value of factors did 
not outweigh prejudice, where there was no 
concurrence of unusual or distinctive facts re- 
lating to manner in which crimes were commit- 
ted as would justify a rational conclusion that 
defendant, to exclusion of others, was killer and 
potential misuse of evidence by jury was appar- 
ent. D.C.C.E. SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§23-3 11(a), 23-313. Tinsley v. U. S., 
1976, 368 A.2d 531. Criminal Law <3= 620(1) 

13. Duplicity of joined offenses 

An indictment is ''duplicitous'' if two other- 
wise joinable offenses are actually contained in 
a single count of the indictment. Barker v. U. 
S., 1977, 373 A.2d 1215. Indictment And Infor- 
mation <&=> 125(2) 

Although voluntary and involuntary man- 
slaughter are separate offenses which must be 
charged in separate counts if Government de- 
sires to charge both, original duplicitous nature 
of indictment, charging motorist with man- 
slaughter in connection with death of two per- 
sons as result of automobile accident, which 
duplicity arose from fact that indictment failed 
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to distinguish between voluntary and involun- 
tary manslaughter, was corrected when Govern- 
ment elected to proceed solely upon theory of 
involuntary manslaughter, which election was 
appropriate remedy for such duplicitous indict- 
ment, and thus, indictment was not fatally de- 
fective. Murray v. U. S., 1976, 358 A.2d 314. 
Indictment And Information <2^ 132(2) 

After Government's election to proceed only 
on theory of involuntary manslaughter under 
duplicitous indictment which failed to distin- 
guish between voluntary and involuntary 
manslaughter, trial suffered none of infirmi- 
ties associated with one based upon duplici- 
tous indictment, in that Government adduced 
no proof inconsistent with charge of involun- 
tary manslaughter, motions for judgments of 
acquittal were addressed solely to that charge 
and to charge of negligent homicide, lesser 
included offense, and jury was instructed only 
on involuntary manslaughter; furthermore, 
jury acquitted motorist on charge of man- 
slaughter as to both victims, which abrogated 
any question as to which crime indictment 
referred. D.C.C.E. § 40-606. iMurray v. U. 
S., 1976, 358 A.2d 314. Indictment And" In- 
formation ' <®=» 132(2) 

14. Motions for severance, joined of- 
fenses 

When a pretrial motion claims misjoinder of 
offenses, the court ordinarily determines the 
motion on the basis of the indictment alone. 
D.C.Code 1981, §23-31 1(a); Criminal Rule 
8(a). Brown v. U.S., 1998, 718 A.2d 95. Crimi- 
nal Law <&* 620(1) 

Court has continuing obligation to monitor 
for prejudice and to sever offenses for trial 
where necessary to avoid prejudice, but grant or 
denial of motion for severance will be reversed 
only on showing of abuse of discretion. 
D.C.C.E. SCR, Criminal Rule 8(b); D.C.C.E. 
§ 23-31 1(c). Sousa v. U. S., 1979, 400 A.2d 
1036, certiorari denied 100 S.Ct. 484, 444 U.S. 
981, 62 L.Ed. 2d 408, certiorari denied 100 S.Ct. 
485, 444 U.S. 981, 62 L.Ed.2d 408. Criminal 
Law <3=> 620(5) 

15. Sufficiency of evidence, joined of- 
fenses 

In joint trial, proof of one charge cannot be 
made to carry the other. D.C.C.E. SCR, Crimi- 
nal Rules 8(a), 14; D.C.C.E^ §§ 23-31 1(a), 
23-313. Tinsley v. U. S., 1976, 368 A.2d 531. 
Criminal Law <3= 620(1) 

16. Codefendants — In general 

Presumption that two defendants when 
charged with jointly committing criminal of- 
fense will be jointly tried may be rebutted 
where: (1) there are irreconcilable defenses so 
that jury will unjustifiably infer that this conflict 
alone demonstrates that both are guilty; (2) one 
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codefendant is seeking to call codefendant as 
exculpatory witness; or (3) where evidence 
against one of parties is de minimis. D.C.Code 
1981, § 23-311. Jackson v. U.S., 1994, 650 
A.2d 659. Criminal Law &> 622.2(6), 622.2(10), 
622.2(11) 

There are exceptions to rule that defendants 
who are charged with jointly committing crime 
should be tried together, as where evidence of 
one defendant's complicity in crime is de min- 
imis as compared to that of codefendant, where 
defendant wishes to call codefendant as excul- 
patory witness, or where defendants offer con- 
flicting and irreconcilable defenses, so that jury 
will unjustifiably infer that this conflict alone 
demonstrates that both are guilty. Russell v. 
U.S., 1991, 586 A.2d 695. Criminal Law <£=> 
622 

Courts closely scrutinize joinder for trial of 
offense occurring at different place and at dif- 
ferent time irom capital offense also charged, 
and problem becomes all more vexing when 
joinder of offenses relates to different defen- 
dants. D.C.C.E. SCR, Criminal Rules 8(b), 14; 
D.C.C.E. § 23-3 11(c). Sousa v. U. S., 1979, 400 
A.2d 1036, certiorari denied 100 S.Ct. 484, 444 
U.S. 981, 62 L.Ed.2d 408, certiorari denied 100 
S.Ct. 485, 444 U.S. 981, 62 L.Ed.2d 408. Crim- 
inal Law <S^ 622 

17. Presumptions, codefendants 

Generally, defendants charged with jointly 
committing criminal offense are to be jointly 
tried. Fed.Rules Crim.Proc. rules 8(b), 14, 18 
U.S.C.A. U.S. v. Caldwell, C.A.D.C.1974, 543 
F.2d 1333, 178 U.S.App.D.C. 20, certiorari de- 
nied 96 S.Ct. 877, 423 U.S. 1087, 47 L.Ed. 2d 
97. Criminal Law <&=> 622.1(1) 

There is, traditionally, a presumption in favor 
of joinder, as joint trials conserve state funds, 
diminish inconvenience to witnesses and public 
authorities, and avoid delays in bringing those 
accused of crime to trial. D.C.Code 1981, 
§ 23-311; Criminal Rule 8. Brown v. U.S., 
1998, 718 A.2d 95. Indictment And Informa- 
tion @=> 124(1), 125(1) 

By allowing trial court wide latitude in deter- 
mining whether to grant or deny motion for 
severance, Court of Appeals accords strong pre- 
sumption that two defendants when charged 
with jointly committing criminal offense will be 
jointly tried. D.C.Code 1981, § 23-311. Jack- 
son v. U.S., 1994, 650 A.2d 659. Criminal Law 
<S» 622.1(1) 

When defendants are charged with jointly 
committing crime, strong presumption exists 
that they will be tried together. Russell v. U.S., 
1991, 586 A.2d 695. Criminal Law <^ 622 
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18. Indictment and information, code- 

fendants 

Joinder of defendants, one charged with a 
misdemeanor and the other with a felony in 
connection with carrying a deadly weapon, 
could be accomplished by filing an information 
against the former and, upon indictment of his 
codefendant moving for joinder. D.C.C.E. 
§ 22-3204; D.C.C.E. SCR, Criminal Rule 8(b). 
Freeman v. Smith, 1973, 301 A.2d 217. Crimi- 
nal Law ©^ 622 

19. Reciprocal admissibility, codefend- 

ants 

In view of fact that evidence implicating par- 
ticular defendant would have been admissible at 
separate trial to prove motive, intent, premedi- 
tation and deliberation, denial of his motion to 
sever did not constitute abuse of discretion. 
D.C.C.E. SCR, Criminal Rule 8(b); D.C.C.E. 
§ 23-3 11(c). Sousa v. U. S., 1979, 400 A.2d 
1036, certiorari denied 100 S.Ct. 484, 444 U.S. 
981, 62 L.Ed. 2d 408, certiorari denied 100 S.Ct. 
485, 444 U.S. 981, 62 L.Ed.2d 408. Criminal 
Law ©=> 622.2(1) 

20. Series of acts, codefendants 

Joinder in indictment of counts charging both 
defendants with assault with a dangerous weap- 
on and charging each defendant respectively 
with possession of a pistol without a license was 
proper, since each count was directed to a dif- 
ferent facet of one continuous occurrence, and 
thus constituted a "series of acts" within mean- 
ing of rule governing joinder of offenses. 
D.C.C.E. SCR, Criminal Rule 8(a). Barker v. U. 
S., 1977, 373 A.2d 1215. Indictment And Infor- 
mation <&=> 1 24(4) 

21. Prejudice, codefendants 

To win severance, codefendant must show 
that substantial prejudice derives from joint tri- 
al, and not merely that he would have had 
better chance of acquittal were he tried sepa- 
rately. U.S. v. Caldwell, C.A.D.C.1974, 543 
F.2d 1333, 178 U.S.App.D.C. 20, certiorari de- 
nied 96 S.Ct. 877, 423 U.S. 1087, 47 L.Ed.2d 
97. Criminal Law <^> 622.2(3) 

Fact that a defendant would have had better 
chance of acquittal had he been tried alone is 
not alone basis for holding that denial of sever- 
ance constituted abuse of discretion. D.C.C.E. 
SCR, Criminal Rule 8(b); D.C.C.E. § 23-31 1(c). 
Sousa v. U. S., 1979, 400 A.2d 1036, certiorari 
denied 100 S.Ct. 484, 444 U.S. 981; 62 L.Ed.2d 
408, certiorari denied 100 S.Ct. 485, 444 U.S. 
981, 62 L.Ed.2d 408. Criminal Law <^ 
622.2(1) 

Where assault and weapon charges against 
one defendant were joined for trial with murder 
charges against other defendants, particular de- 
fendant was prejudiced by association with evi- 
dence proving bloody and grotesque killing, and 
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in view of reference throughout trial to defen- 
dants as group having name of particular defen- 
dant, associating particular defendant in minds 
of jurors with murder with which he was not 
charged, prejudice required reversal and there 
was thus abuse of discretion in denying sever- 
ance. D.C.C.E. §§ 22-502, 22-240 1", 22-3202, 
22-3204, 23-31 1(c); D.C.C.E. SCR, Criminal 
Rule 8(b). Sousa v. U. S„ 1979, 400 A.2d 1036, 
certiorari denied 100 S.Ct. 484, 444 U.S. 981, 
62 L.Ed. 2d 408, certiorari denied 100 S.Ct. 485, 
444 U.S. 981, 62 L.Ed.2d 408. Criminal Law 
&» 1166(6) 

22. Disparity in weight of evidence 

against codefendants 

Evidence of defendant's participation in mur- 
der was more than de minimis, so that denial of 
motion for severance was not abuse of discre- 
tion, where testimony of eye witness placed 
defendant in murder victim's apartment and 
described her actions in assisting boyfriend in 
committing crime, including her threats against 
eyewitness. Russell v. U.S., 1991, 586 A.2d 
695. Criminal Law <S=> 622.2(11) 

Severance is not required simply because 
there is more evidence to convict one of multi- 
ple defendants; manifest prejudice occurs from 
denial of severance only where evidence of de- 
fendant's complicity in overall criminal venture 
is de minimis when compared to evidence 
against codefendant. Russell v. U.S., 1991, 586 
A.2d 695. Criminal Law <&=> 622.2(1 1) 

Where assault and weapon charges against 
one defendant were distinct in time and place 
from charges of first-degree murder while 
armed, brought against other defendants, and 
evidence of murder was overwhelmingly major 
portion of five-week trial while there was com- 
paratively meager evidence on assault and 
weapon charges, and evidence of murder would 
not have been admissible at separate trial of 
particular defendant on assault and weapon 
charges, it was error to deny severance. 
D.C.C.E. §§ 22-502, 22-2401, 22-3202, 
22-3204, 23-3 11(c); D.C.C.E. SCR, Criminal 
Rule 8(b). Sousa v. U. S., 1979, 400 A.2d 1036, 
certiorari denied 100 S.Ct. 484, 444 U.S. 981, 
62 L.Ed. 2d 408, certiorari denied 100 S.Ct. 485, 
444 U.S. 981, 62 L.Ed.2d 408. Criminal Law 
©=622.2(11) 

23. Absence of codefendants 

Denial of defendant's motion for severance of 
trial from that of codefendant after codefendant 
failed to appear was not abuse of discretion, 
where defendant's guilt or innocence was not 
inextricably linked to that of codefendant; cir- 
cumstances did not suggest that jury would 
unjustifiably infer that both parties were guilty 
based on codefendant's absence, as defendant 
had defended murder charge on basis that she 
had been coerced into participating in crime by 



378 



INDICTMENTS AND INFORMATIONS 



codefendant. Russell v. U.S., 1991, 586 A.2d 
695. Criminal Law <S^ 622.2(13) 

24. Irreconcilable defenses, codefendants 

To require severance, defendants were re- 
quired to show more than that codefendants 
whose strategies were generally antagonistic 
were tried together; they were at least required 
to demonstrate that conflict was so prejudicial 
that differences were irreconcilable and that 
jury would unjustifiably infer that conflict alone 
demonstrated that both were guilty. Fed. Rules 
Crim.Proc. rules 8(b), 14, 30, 18 U.S.C.A. U.S. 
v. Caldwell C.A.D.C.1974, 543 F.2d 1333, 178 
U.S.App.D.C. 20, certiorari denied 96 S.Ct. 877, 
423 U.S. 1087, 47 L.Ed.2d 97. Criminal Law 
<©=> 622.2(6) 

Essence of trial judge's duty on motion for 
severance is to determine whether alleged an- 
tagonism between codefendants is counterpro- 
ductive to normal reasons for trying cases joint- 
ly. Fed. Rules Crim.Proc. rules 8(b), 14, 18 
U.S.C.A. U.S. v. Caldwell, C.A.D.C.1974, 543 
F.2d 1333, 178 U.S.App.D.C. 20, certiorari de- 
nied 96 S.Ct. 877, 423 U.S. 1087, 47 L.Ed.2d 
97. Criminal Law <&> 622.2(6) 

Taking into account overall considerations of 
judicial economy, trial judge did not abuse her 
discretion in denying severance, though one de- 
fendant contended that the other placed upon 
him chief responsibility for the crimes. Fed. 
Rules Crim.Proc. rules 8(b), 14, 18 U.S.C.A. 
U.S. v. Caldwell, C.A.D.C.1974, 543 F.2d 1333, 
178 U.S.App.D.C. 20, certiorari denied 96 S.Ct. 
877, 423 U.S. 1087, 47 L.Ed.2d 97. Criminal 
Law <S» 622.2(6) 

Severance may be required when defendants 
offer conflicting and irreconcilable defenses so 
that jury will unjustifiably infer that such con- 
flict alone demonstrates that both are guilty. 
D.C.C.E. SCR, Criminal Rule 14; D.C.C.E. 
§ 23-31 1(c). Sousa v. U. S., 1979, 400 A.2d 
1036, certiorari denied 100 S.Ct. 484, 444 U.S. 
981, 62 L.Ed.2d 408, certiorari denied 100 S.Ct. 
485, 444 U.S. 981, 62 L.Ed.2d 408. Criminal 
Law<S^ 622.2(6) 

Defendants, requesting severance, failed to 
show any irreconcilable conflict in defenses, 
unless of a de minimis degree. D.C.C.E. SCR, 
Criminal Rule 8(b); D.C.C.E. § 23-31 1(c). Sou- 
sa v. U, S., 1979, 400 A.2d 1036, certiorari 
denied 100 S.Ct. 484, 444 U.S. 981, 62 L.Ed.2d 
408, certiorari denied 100 S.Ct. 485, 444 U.S. 
981, 62 L.Ed.2d 408. Criminal Law <©=> 
622.2(6) 

Where prosecution of juvenile in juvenile 
court proceeded before judge without jury, 
court did not commit reversible error when it 
refused to grant juvenile separate trial after 
hearing witness testify that juvenile's corespon- 
dent had implicated him in corespondent's 
statements about burglary for which juvenile 
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was being tried. D.C.C.E. §§ 22-501, 22-1801, 
22-2901. Matter of L. J. W., 1977, 370 A.2d 
1333. Infants <3=> 253 

Even assuming that defendant and codefend- 
ant had antagonistic defenses to armed robbery 
charge, where independent evidence of defen- 
dant's guilt was overwhelming and defendant 
did not demonstrate that alleged conflict in de- 
fenses in itself created danger that jury would 
unjustifiably infer defendant's guilt, any possible 
prejudice which may have resulted from joint 
trial was not such as to warrant reversal. 
D.C.C.E. §§22-2901, 22-3202, 23-311, 23-313; 
D.C.C.E. SCR, Criminal Rule 14. Clark v. U. 
S., 1976, 367 A.2d 158. Criminal Law : <S» 
1166(6) 

25. Stipulations, codefendants 

No defendant can demand as of right a stipu- 
lation by his codefendant. U.S. v. Caldwell, 
C.A.D.C.1974, 543 F.2d 1333, 178 U.S.App.D.C. 
20, certiorari denied 96 S.Ct. 877, 423 U.S. 
1087, 47 L.Ed.2d 97. Stipulations ®* 1 

26. Homicides, codefendants 

Joint trial of defendant for second-degree 
murder while armed and assault with a deadly 
weapon with codefendant charged with second- 
degree murder while armed did not cause jury 
to be inflamed against defendant by evidence of 
murder; it was undisputed that defendant cut 
victim on the wrist prior to his being stabbed by 
codefendant in the chest, and jury acquitted 
each of defendants for murder, convicting de- 
fendant instead of assault with deadly weapon 
and codefendant of assault with intent to kill 
while armed. D.C.Code 1981, §§ 22-501, 
22-502, 22-2403, 22-3202, 23-311. Jackson v. 
U.S., 1994, 650 A.2d 659. Criminal Law <^> 
622.2(8) 

27. — — Burglaries, codefendants 

In view of possibility that jury misused evi- 
dence, factors common to two burglaries were 
not sufficiently unusual and distinctive to create 
reasonable probability that same person com- 
mitted both offenses, and thus to make it proper 
to admit evidence of the one offense upon trial 
for the other, though each burglary involved 
nighttime entry of occupied dwelling place by 
two young Negro males who demanded money 
and expressed interest in drugs, each entry was 
facilitated by means of ruse which involved 
third person, victims were either threatened or 
physically assaulted and one intruder other than 
defendant in question was identified by nick- 
name "Papa", and the offenses therefore should 
have been severed for trial for defendant in 
question. D.C.C.E. §§ 23-31 1(a), 23-313; 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Evans 
v. U. S., 1978, 392 A.2d 1015. Criminal Law 
<&> 622.2(8) 
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28, Motions for severance, codefendants 

To enable court to deal effectively with prob- 
lems arising from conflicting defenses, motions 
for severance should be tendered at time suffi- 
ciently early to allow reasonable opportunity 
therefor. Fed. Rules Crim.Proc. rules 8(b), 14, 
18 U.S.C.A. U.S. v. Caldwell, C.A.D.C.1.974, 
543 F.2d 1333, 178 U.S.App.D.C. 20, certiorari 
denied 96 S.Ct. 877, 423 U.S. 1087, 47 L.Ed.2d 
97. Criminal Law <$=> 622 .4 

29. Review — In general 

Misjoinder under rule on joinder of offenses 
and defendants is an error of law, and thus, 
appellate court subjects trial court's joinder de- 
cision to de novo review. D.C.Code 1981, 
§ 23-311; Criminal Rule 8. Brown v. U.S., 
1998, 718 A.2d 95. Criminal Law <3=> 1139 

An order denying severance of criminal of- 
fenses contained within one indictment may be 
reversed only upon clear showing of abuse of 
discretion. D.C.C.E. SCR, Criminal Rule 14. 
Winestock v. U. S., 1981, 429 A.2d 519. Crimi- 
nal Law ®=> 1148 

Where defendants made timely and specific 
objections to joint trial, question for review was 
whether trial record manifested sufficient possi- 
bility of undue prejudice by reason of such 
joinder to indicate abuse of discretion by trial 
judge. D.C.C.E. SCR, Criminal Rule 8(b); 
D.C.C.E. §23-3 11(c). Sousav. U.S., 1979,400 
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A.2d 1036, certiorari denied 100 S.Ct. 484, 444 
U.S. 981, 62 L.Ed.2d 408, certiorari denied 100 
S.Ct 485, 444 U.S. 981, 62 L.Ed.2d 408. Crim- 
inal Law <2^ 1148 

30. Preservation of issues for review 

Trial court's failure to grant defendant's pre- 
trial motion for severance of charges of distribu- 
tion of preludin and distribution of heroin was 
not reversible error; evidence did not indicate 
that pendency of motion to sever was ever 
brought to judge's aLtention, defendant's coun- 
sel did not renew the motion, and thus the judge 
could not reasonably have been expected to 
sever the count sua sponte, prosecutor present- 
ed evidence of two offenses separately and dis- 
tinctly, and trial judge properly instructed jury 
that each count should be considered separate- 
ly. Criminal Rule 8(a); D.C.Code 1981, 
§ 23-31 1(a). Thorne v. U.S., 1990, 582 A.2d 
964. Criminal Law &* 1 166(6) 

Court of Appeals could, at most, review defen- 
dant's claim that charges arising from two rob- 
beries were improperly joined for plain error 
where defendant made no objection to the join- 
der in the trial court. D.C.Code 1981, 
§23-31 1(a); Criminal Rule 8(a). Fields v. 
U.S., 1984, 484 A.2d 570, certiorari denied 105 
S.Ct, 2144, 471 U.S. 1067, 85 L.Ed.2d 501. 
Criminal Law &* 1035(2) 



§ 23-3 12* Joinder of indictments or informations for trial. 

The court may order two or more indictments or informations, or both, to be 
tried together if the offenses, and the defendants if there is more than one, 
could have been joined in a single indictment or information. The procedure 
shall be the same as if the prosecution were under such single indictment or 
information. 

(July 29, 1970, 84 Stat. 611, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-312. 
1973 Ed., § 23-312. 



Key Numbers 

Criminal Law <S^619, 620(1). 
Westlaw Key Number Search: 
U0k620(l). 



Library References 

Encyclopedias 

C.J.S. Criminal Law §§ 558 to 562. 
110k619; 



Lesser included offenses, 

Multiple offenses, continued prosecution 
after plea to lesser included offenses, 
see Ohio v. Johnson, 1984, 104 S.Ct. 
2536, 467 U.S. 493, 81 L.Ed.2d 425, 



United States Supreme Court 

rehearing denied 105 S.Ct. 20, 468 U.S. 
1224, 82 L.Ed.2d 915, on remand. 

Reduction of jeopardy-barred conviction 
to conviction for lesser included offense 
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not jeopardy -barred, see Morris v. 
Mathews, U.S.Ohio 1986, 106 S.Ct. 
1032, 475 U.S. 237, 89 L.Ed.2d 187, 
rehearing denied 106 S.Ct. 1663, 475 
U.S. 1132, 90L.Ed.2d205. 
Multiple sentences, 

Bank robbery with firearms, proseeution 
growing out of single transaction, mul- 
tiple sentences, see Simpson v. U.S., 
1978, 98 S.Ct. 909, 435 U.S. 6, 55 
L.Ed.2d 70. 
Subsequent or successive prosecutions, 
In general, 

Consideration of uncharged but related 
drug offense in imposing sentence for 
other drug offenses did not bar subse- 
quent prosecution of uncharged drug 
offense, see Witte v. U.S., U.S.Tex.1995, 
115 S.Ct. 2199, 515 U.S. 389, 132 
L.Ed,2d351. 

Navajo Indian Tribe, prosecution under 
tribal code and federal law, double 
jeopardy, see U.S. v. Wheeler, U.S.Ariz. 
1978, 98 S.Ct. 1079, 435 U.S. 313, 55 
L.Ed.2d 303. 

Prior misdemeanor traffic convictions 
used to establish elements of offense of 
vehicular homicide, see Grady v. Cor- 
bin, U.S.N.Y.1990, 110 S.Ct. 2084, 495 
U.S. 508, 109 L.Ed.2d548. 

Successive criminal prosecutions, double 
jeopardy, see Jeffers v. United States, 
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U.S.Ind.1977, 97 S.Ct. 2207, 432 U.S. 
137, 53 L.Ed.2d 168; Brown v. Ohio, 
1977, 97 S.Ct. 2221, 432 U.S. 161, 53 
L.Ed.2d 187. 

Successive prosecution, see Schiro v. 
Farley, U.S. Ind. 1994, 114 S.Ct. 783, 
510 U.S. 222, 127 L.Ed.2d 47, rehear- 
ing denied 114 S.Ct. 1341, 510 U.S. 
1215, 127 L.Ed.2d688. 
Identity of conduct, 

Subsequent prosecution, evidence of con- 
duct constituting offense for which de- 
fendant has already been prosecuted, 
see U.S. v. Felix, U.S.Okla.1992, 112 
S.Ct. 1377, 503 U.S. 378, 118 L.Ed.2d 
25, on remand 964 F.2d 1065, leave to 
file for rehearing denied 113 S.Ct. 13, 
505 U.S. 1239, 120 L.Ed.2d 940. 

Successive prosecutions, same conduct 
test, criminal contempt and substantive 
criminal offense, see U.S. v. Dixon, 
U.S.Dist.Col.1993, 113 S.Ct. 2849, 509 
U.S. 688, 125 L.Ed.2d 556. 

Successive prosecutions by two states for 
same conduct, see Heath v. Alabama, 
1985, 106 S.Ct. 433, 474 U.S. 82, 88 
L.Ed.2d387. 
State and federal prosecutions, 

Petite policy, duplicating state and feder- 
al prosecutions, see Rinaldi v. U.S., 
U.S.Fla.1977, 98 S.Ct. 81, 434 U.S. 22, 
54 L.Ed.2d 207. 
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Preservation of grounds for review 2 
Review 1, 2 

In general 1 

Preservation of grounds for review 2 



1 . Review — In general 

Where defendant himself moved for joinder of 
indictments, where defendant did not object to 
admission of evidence of other crimes at trial 
for strategic reasons in order to prove defense 
of insanity, where much of evidence of other 
crimes would have been introduced regardless 
of joinder, and where possibility of prejudice 
was not enlarged by factor of joinder alone, trial 
court's failure to order a severance, sua sponte, 
was not plain error requiring reversal. 
D.C.C.E. SCR, Criminal Rule 14. Bell v. U. S., 
1975, 332 A.2d 351. Criminal Law <^> 1035(2) 

Prejudice resulting from joinder of indict- 
ments must be considered in the light of what 
actually occurred after consolidated trials went 
forward, not merely in terms of what might 
have been a proper course when motion for 
joinder was made. D.C.C.E. SCR, Criminal 
Rule 14, Bell v. U. S., 1975, 332 A.2d 351. 
Criminal Law <£=> 1 166(6) 



2. Preservation of grounds for review 

Defendant cannot claim prejudice from join- 
der of indictments where defendant himself 
moves for joinder and does not object to admis- 
sion of evidence of other crimes at trial for 
strategic reasons in order to prove defense of 
insanity. D.C.C.E. SCR, Criminal Rule 14. 
Bell v." U. S., 1975, 332 A.2d 351. Criminal 
Law<5=> 1137(2) 

Generally, where offenses in an indictment 
are misjoined and accused does not timely ob- 
ject, objection is lost on appeal. Bell v. U. S., 
1975, 332 A.2d 351. Criminal Law <3=> 1032(5) 

If court orders two or more indictments to be 
tried together and it later appears that joinder is 
inappropriate, there must be timely objection so 
that court may fashion suitable remedy, such as 
severance. D.C.C.E. SCR, Criminal Rules 13, 
14. Bell v. U. S., 1 975, 332 A.2d 351. Criminal 
Law &* 620(7) 

Where defendant himself initiated joinder of 
indictments and there was no objection in any 
stage of proceedings to joint trial, defendant 
could not assert on appeal the issue of prejudi- 
cial misjoinder absent finding that trial judge 
should at some point have sua sponte ordered a 
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severance. D.C.C.E. SCR, Criminal Rules 13, 
14. Bell v. U. S., 1975, 332 A.2d 351. Criminal 
Law C=> 1035(2) 



§ 23-3 13, Relief from prejudicial joinder. 

If it appears that a defendant or the government is prejudiced by a joinder of 
offenses or of defendants in an indictment or information or by such joinder for 
trial together, the court may order an election or separate trials of counts, grant 
a severance of defendants, or provide whatever other relief justice requires. In 
ruling on a motion by a defendant for severance the court may order the 
attorney for the government to deliver to the court for inspection in camera any 
statements or confessions made by the defendants which the government 
intends to introduce in evidence at the trial. 

(July 29, 1970, 84 Stat. 611, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-313. 
1973 Ed.,§ 23-313. 



€=>620, 620(3), 622.1 lo 



Key Numbers 

Criminal Law 

622.2(13). 
Westlaw Key Number Searches: 110k620; 

110k620(3); 110k622.1 to 1 10k622.2(13). 



Library References 

Encyclopedias 

C.J.S. Criminal Law §§ 558 to 559, 565 to 

576. 



Notes of Decisions 



Antagonistic defenses, codefendants 15 
Burglaries, joined offenses 7 
Codefendants 13-18 

In general 13 

Firearms violations 16 

Irreconcilable defenses 15 

Motions for severance 18 

Prejudice 14 

Robberies 17 
Distinct proof, joined offenses 4 
Firearms violations, codefendants 16 
Homicides, joined offenses 10 
Hostility of defendants, codefendants 15 
Irreconcilable defenses, codefendants 1 5 
Joined offenses 2-12 

In general 2 

Burglaries 7 

Homicides 10 

Motions for severance 1 1 

Prejudice 5 

Reciprocal admissibility 3 

Robberies 8 

Sexual assaults 9 

Simple and distinct proof 4 

Sufficiency of evidence 12 

Testimony by defendant 6 
Motions for severance, codefendants 1 8 
Motions for severance, joined offenses 1 1 



Prejudice, codefendants 14 

Prejudice, joined offenses 5 

Presumptions 1 

Reciprocal admissibility, joined offenses 3 

Review 19 

Robberies, codefendants 17 

Robberies, joined offenses 8 

Sexual assaults, joined offenses 9 

Simple and distinct proof, joined offenses 4 

Sufficiency of evidence, joined offenses 1 2 

Testimony by defendant, joined offenses 6 



1. Presumptions 

There is a presumption in favor of joinder 
because joint trials conserve state funds, dimin- 
ish inconvenience to witnesses and public au- 
thorities, and avoid delays in bringing those 
accused of crime to trial. D.C.C.E. SCR, Crimi- 
nal Rules 8(b), 14. Carpenter v. U.S., 198.1, 430 
A.2d 496, certiorari denied 102 S.Ct. 295, 454 
U.S. 852, 70 L.Ed.2d 143. Criminal Law <$=> 
620(1) 

2. Joined offenses — In general 

Consolidating charge that defendant had vio- 
lated Bail Reform Act for trial with charges of 
unauthorized use of vehicle and of carrying 
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pistol without license was not abuse. of discre- 
tion, in light of fact that a "connection" be- 
tween the charged acts was manifested, that 
evidence of the other charges would be admissi- 
ble in a separate bail violation charge to show 
motive for flight and willfulness and that evi- 
dence of the bail violation would be admissible 
in a separate trial of the other charges to dem- 
onstrate consciousness of guilt. D.C.C.E. 
§§ 22-2204(a), 22-3204, 23-11 1(a), 23-313, 
23-1327(a, b); D.C.C.E. SCR, Criminal Rules 
8(a), 13, 14. Grant v. U. S., 1979, 402 A.2d 
405. Criminal Law <&=> 620(1) 

Evidence involving other crimes may be ad- 
mitted to prove motive, intent, identity, exis- 
tence of a common scheme or plan or the 
absence of inadvertence, accident or mistake. 
Hackney v. U. S., 1978, 389 A.2d 1336, certiora- 
ri denied 99 S.Ct. 1054, 439 U.S. 1132, 59 
L.Ed. 2d 95. Criminal Law <&=> 369.15, 371(1), 
371(12), 372(1) 

3. Reciprocal admissibility, joined of- 
fenses 

Composite features of crimes for which defen- 
dant was tried indicated that trial court proper- 
ly exercised its discretion in denying severance 
because crimes were so similar as to suggest 
identity of same wrongdoers. Warren v. U. S., 
1981, 436 A.2d 821. Criminal Law <£=> 620(4) 

Tdentity-type reciprocal admissibility, in so- 
called signature crimes, permits joinder where 
offenses are so very identical in method because 
of occurrence of unusual and distinctive charac- 
teristics that it is likely that they were commit- 
ted by same person. Warren v. U. S., 1981, 436 
A.2d 82 1 . Criminal Law <£=> 620( 1 ) 

The two armed robberies with which defen- 
dant was charged and which were closely relat- 
ed in time and place were of the same or similar 
character within meaning of rule permitting 
initial joinder in single indictment of offenses 
which are of same or similar character and 
were therefore properly joined. D.C.C.E. 
§ 22-2901; D.C.C.E. SCR, Criminal Rule 8(a). 
Winestock v. U. S., 1981, 429 A.2d 519. Indict- 
ment And Information @» 130 

Propriety of initial joinder of criminal counts 
under Rule permitting initial joinder in single 
indictment of offenses which are of the same or 
similar character does not depend on reciprocal 
admissibility as determined by evidence but on 
general similarity between offenses as alleged in 
indictment. D.C.C.E. SCR, Criminal Rule 8(a). 
Winestock v. U. S., 1981, 429 A.2d 519. Indict- 
ment And Information <£=> 127 

Where evidence of two crimes charged in 
single indictment is reciprocally admissible, sev- 
erance of crimes will be denied. D.C.C.E. SCR, 
Criminal Rule 14. Winestock v. U. S., 1981, 
429 A. 2d 519. Criminal Law <&=> 620(3.1) 
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Generally, if evidence of joined offenses 
would be mutually admissible in separate trial 
of those offenses, severance is not required on 
account of "criminal propensity" prejudice. 
D.C.C.E. § 23-31 1(a); D.C.C.E. SCR, Criminal 
Rules 8(a), 14. Hackney v. U. S., 1978, 389 
A.2d 1336, certiorari denied 99 S.Ct. 1054, 439 
U.S. 1132, 59 L.Ed.2d 95. Criminal Law <$=> 
620(5) 

In proceeding in which defendant was con- 
victed of two counts of first-degree murder, 
refusal to sever the three homicide counts 
against defendant and to order separate trials 
on each charge was not abuse of discretion, in 
light of fact that existence of a cover-up scheme 
would have rendered evidence of all the charges 
against defendant mutually admissible at the 
separate trials if severance motion had been 
granted and in view of indication that the de- 
gree of any prejudice to defendant was out- 
weighed by considerations of economy and ex- 
pedited judicial administration. D.C.C.E. 
§§ 22-2401, 23-31 1(a); D.C.C.E. SCR, Criminal 
Rules 8(a), 14. Hackney v. U. S., 1978, 389 
A.2d 1336, certiorari denied 99 S.Ct. 1054, 439 
U.S. 1132, 59 L.Ed.2d 95. Criminal Law <&=> 
620(6) 

Two robberies of cab drivers by two women 
were offenses "of the same or similar charac- 
ter" within rule allowing joinder of the two 
counts in same indictment if offenses charged 
were of same or similar character. D.C.C.E. 
SCR, Criminal Rules 8(a), 14. Samuels v. U. S., 
1978, 385 A.2d 16. Indictment And Informa- 
tion^ 127 

Test of mutual admissibility of offenses does 
not require that a single characteristic be so 
unique as to lead to conclusion that all were 
committed by the same person. D.C.C.E. 
§§ 23-31 1(a), 23-313; D.C.C.E. SCR, Criminal 
Rules 8(a), 14. Bridges v. U. S., 1977, 381 A.2d 
1073, certiorari denied 99 S.Ct. 135, 439 U.S. 
842, 58 L.Ed.2d 141, rehearing denied 99 S.Ct. 
467, 439 U.S. 972, 58 L.Ed.2d 433. Criminal 
Law<S=> 369.1 

4. Simple and distinct proof, joined of- 
fenses 

In cases not involving reciprocal admissibility 
of evidence, joinder may be permitted if the 
offenses involved are fairly separable by simple 
and distinct proof. D.C.C.E. SCR, Criminal 
Rules 8(a), 14; D.C.C.E. §§ 23-3 11 (a), 23-313. 
Tinsley v. U. S., 1976, 368 A.2d 531. Criminal 
Law ©=620(1) 

Essence of "simple and distinct" test, as basis 
for joinder of offenses for trial, is that evidence 
be such that jury is unlikely to be confused by it 
or misuse it. D.C.C.E. SCR, Criminal Rules 
8(a), 14; D.C.C.E. §§ 23-311(a), 23-313. Tins- 
ley v. U. S., 1976, 368 A.2d 531. Criminal Law 
©=> 620(1) 
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5. Prejudice, joined offenses 

A motion for severance of criminal counts 
contained within one indictment may be grant- 
ed in discretion of court upon showing of undue 
prejudice, even if offenses are properly joined. 
D.C.C.E. SCR, Criminal Rule 14. Winestock v. 
U. S. ( 1981, 429 A.2d 519. Criminal Law <3=> 
620(4) 

In order to establish that trial judge abused 
his discretion in denying defendant a severance 
of criminal o Flenses contained within a single 
indictment, a defendant must show the most 
compelling prejudice from which the court 
would be unable to afford protection if both 
offenses were tried together. D.C.C.E. SCR, 
Criminal Rule 8(a). Winestock v. U.S., 1981, 
429A.2d519. Criminal Law @=> 620(4) 

In order to establish that trial judge had 
abused his discretion in denying defendant sev- 
erance of: criminal offenses contained within 
single indictment, it is not sufficient to show 
that defendant would have better chance of 
acquittal if charges were tried separately. 
D.C.C.E. SCR, Criminal Rule 8(a). Winestock 
v. U. S., 1981, 429 A.2d 519. Criminal Law <3=> 
620(4) 

When offenses of "similar character" are 
foined at trial there is substantial risk of preju- 
dice. D.C.C.E. .§§23-31 1(a), 23-313; D.C.C.E. 
SCR, Criminal Rules 8(a), 14. Evans v. U. S., 
1978, 392 A.2d 1015. Criminal Law ©=» 620(1) 

Question on review, in regard to propriety of 
trying offenses together over defendant's timely 
and specific objection, is whether trial record 
manifests a sufficient possibility of undue preju- 
dice by reason of the joinder to indicate an 
abuse of discretion. D.C.C.E. § 23-31 1(a); 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Hack- 
ney v. U. S., 1978, 389 A. 2d 1336, certiorari 
denied 99 S.Ct. 1054, 439 U.S. 1132, 59 
L.Ed.2d 95. Criminal Law ©=> 620(1) 

Prejudice to defendant, from refusal to grant 
severance, is not concern where evidence of 
offenses would be mutually admissible at sepa- 
rate trials and evidence of each offense is suffi- 
ciently simple and distinct as not to confuse jury 
or confound defendant in presentation of differ- 
ent defenses to different charges. D.C.C.E. 
SCR, Criminal Rules 8(a), 14. Samuels v. U. S., 
1978, 385 A.2d 16. Criminal Law ©=> 620(5) 

The appropriateness of joinder in evidence-of- 
other-crimes cases must be determined by bal- 
ancing inevitable prejudice to the defendant 
caused by the joinder against the legitimate 
probative force of the evidence and expedition 
in judicial administration. D.C.C.E. SCR, 
Criminal Rules 8(a), 14; D.C.C.E. §§ 23-3 11(a), 
23-313. Tinsley v. U. S., 1976, 368 A.2d 531. 
Criminal Law ®=» 620(1) 
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6. Testimony by defendant, joined of- 
fenses 

Defendant, who was convicted of possession 
of dangerous weapon and four counts of first- 
degree murder, failed to establish abuse of dis- 
cretion in denial of his motion to sever counts of 
indictment involving a murder, which was only 
homicide that defendant wished to testify about, 
from counts charging him with the other mur- 
ders, in that defendant, by merely stating that 
"[I]t is very possible that the defendant will 
wish to take the stand with respect to one 
charge and not the others," had not presented 
sufficient information as to nature of testimony 
he wished to give on one count and his reasons 
for not testifying on other counts. D.C.C.E. 
§§ 22-2401/ 22-3204, 23-31 1(a), 23-313; 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Strick- 
land v. U. S., 1978, 389 A.2d 1325, certiorari 
denied 99 S.Ct. 1258, 440 U.S. 926, 59 L.Ed.2d 
48 1 . Criminal Law ©=> 620(6) 

To establish that defendant has been preju- 
diced by joinder of charged offenses for trial, he 
must show clear abuse of discretion; no such 
abuse can be found unless it appears that jury 
may cumulate evidence of separate crimes to 
find guilt, that jury may improperly infer crimi- 
nal disposition and treat the inference as evi- 
dence of guilt or that defendant may become 
embarrassed or confounded in presenting de- 
fenses to different charges, and, with regard to 
the last type of prejudice, no need for severance 
exists until defendant convincingly shows that 
he has important testimony to give concerning 
one count and strong need to refrain from testi- 
fying on the other. D.C.C.E. § 23-313; 
D.C.C.E. SCR, Criminal Rule 14. Strickland v. 
U. S., 1978, 389 A.2d 1325, certiorari denied 99 
S.Ct. 1258, 440 U.S. 926, 59 L.Ed.2d 481. 
Criminal Law ©=> 620(4) 

7. Burglaries, joined offenses 

In view of possibility that jury misused evi- 
dence, factors common to two burglaries were 
not sufficiently unusual and distinctive to create 
reasonable probability that same person com- 
mitted both offenses, and thus to make it proper 
to admit evidence of the one offense upon trial 
for the other, though each burglary involved 
nighttime entry of occupied dwelling place by 
two young Negro males who demanded money 
and expressed interest in drugs, each entry was 
facilitated by means of ruse which involved 
third person, victims were either threatened or 
physically assaulted and one intruder other than 
defendant in question was identified by nick- 
name "Papa", and the offenses therefore should 
have been severed for trial for defendant in 
question. D.C.C.E. §§ 23-31 1(a), 23-313; 
D.C.C.E. SCR, Criminal Rules 8(a), 14. Evans 
v. U. S„ 1978, 392 A.2d 1015. Criminal Law 
<3> 622.2(8) 
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Evidence of second burglary was admissible 
on the issue of identity of the perpetrator of the 
first burglary where, inter alia, both offenses 
were similar in character. D.C.C.E. § 23-313. 
Roldan v. U. S., 1976, 353 A.2d 292. Criminal 
Law @=> 369.15 

8. Robberies, joined offenses 

In prosecution of two defendants for assault 
with intent to kill and armed robbery wherein 
their intent was at issue, evidence of first rob- 
bery was relevant and admissible as to one 
defendant's intent to kill second robbery victim 
and to show other defendant's criminal intent 
and rebut his theory of innocent presence; trial 
judge could properly find that probative value of 
such evidence outweighed its potential prejudi- 
cial effect, and thus denial of severance of 
counts charging both robberies was proper and 
was not abuse of trial judge's discretion. 
D.C.C.E. SCR, Criminal Rule 14; D.C.C.E. 
§ 23-313. Bittle v. U. S., 1980, 410 A.2d 1383. 
Criminal Law <5=> 620(6) 

Evidence that defendant committed second 
robbery was probative of Government's charge 
that she committed the first robbery, where 
circumstances of two were so similar and so 
proximate in time as to tend to establish her 
identity, but for the evidence to be admissible, it 
was necessary that its probative value outweigh 
potential prejudice to defendant arising from 
propensity of jury to consider such evidence as 
tending to show disposition to commit crime. 
D.C.C.E. SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§ 22-2901, 22-3202. Samuels v. U. 
S., 1978, 385 A.2d 16. Criminal Law &=> 369.15 

In view of fact that evidence relating to two 
robberies was simple and distinct and there was 
no claim thai: jury confused it and where defen- 
dants at trial were well-prepared in their at- 
tempt to refute each charge separately and 
where circumstances of the two robberies were 
so similar and so proximate in time as to tend to 
establish defendant's identity, trial court did not 
abuse discretion in ruling that potential preju- 
dice from admission of evidence of defendant's 
commission of second robbery was outweighed 
by highly probative value of such evidence. 
D.C.C.E. SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§ 22-2901, 22-3202. Samuels v. U. 
S. f 1978, 385 A.2d 16. Criminal Law e=> 369.15 

9. Sexual assaults, joined offenses 

Denial of motion to sever counts of indict- 
ment in proceeding in which accused was con- 
victed of four rape offenses and other offenses 
was not abuse of discretion, in view of similar 
characteristics of such offenses, in which assail- 
ant entered through rear of apartments, awoke 
victims, threatened them with weapon, demand- 
ed silence and submission and committed no 
act of violence if there was compliance with his 
orders, in which, in three of the cases, he 
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sought to prevent victims from getting good 
look at him and cut or threatened to cut phone 
lines and in which he cut off any pants worn by 
victims. D.C.C.E. §§ 22-502, 22-1801(a), 
22-2801, 22-3202, 23-31 1(a), 23-313; D.C.C.E. 
SCR, Criminal Rules 8(a), 14. Bridges v. U. S. f 
1977, 381 A. 2d 1073, certiorari denied 99 S.Ct. 
135, 439 U.S. 842, 58 L.Ed. 2d 141, rehearing 
denied 99 S.Ct. 467, 439 U.S. 972, 58 L.Ed.2d 
433. Criminal Law ©=> 620(6) 

10. Homicides, joined offenses 

Under circumstances including, inter alia, 
that crimes occurred almost six months apart, 
were distant in location and no motive was 
shown for either homicide, joint trial, under 
indictment charging two counts of second-de- 
gree murder, was erroneous, since asserted fac- 
tors of commonality left question of identity to 
speculation and probative value of factors did 
not outweigh prejudice, where there was no 
concurrence of unusual or distinctive facts re- 
lating to manner in which crimes were commit- 
ted as would justify a rational conclusion that 
defendant, to exclusion of others, was killer and 
potential misuse of evidence by jury was appar- 
ent. D.C.C.E. SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§23-31 1(a), 23-313. Tinsley v. U. S., 
1976, 368 A.2d 531. Criminal Law <3=> 620(1) 

11. Motions for severance, joined of- 
fenses 

Since critical factor in determining merits of 
severance motion is prejudice to movant, trial 
court on retrial of defendant correctly consid- 
ered anew the desirability of severance of rape 
charges. Criminal Rule 14. Warren v. U. S., 
1981, 436 A.2d 821. Criminal Law e=> 620(3.1) 

Although a motion to sever is properly made 
pretrial, once a severance issue is presented the 
court has a continuing duty to take adequate 
measures to guard against unfair prejudice from 
joinder. Carpenter v. U.S., 1981, 430 A.2d 496, 
certiorari denied 102 S.Ct. 295, 454 U.S. 852, 
70 L.Ed.2d 143. Criminal Law <S=> 620(3.1) 

Exercise of discretion to grant or refuse sever- 
ance involves weighing prejudice to defendant 
caused by joinder against obviously important 
considerations of economy and expedition in 
judicial administration. D.C.C.E. SCR, Crimi- 
nal Rules 8(a), 14. Samuels v. U. S., 1978, 385 
A.2d 16. Criminal Law <S=> 620(4) 

If joinder of offenses is based on fact that 
crimes are of a "similar character," a motion to 
sever should be granted unless evidence as to 
each offense is separate and distinct or the 
evidence of each of the joint crimes would be 
admissible at the separate trial of the other. 
D.C.C.E. §§ 23-31 1(a), 23-313; D.C.C.E. SCR, 
Criminal Rules 8(a), 14. Bridges v. U. S. ( 1977, 
381 A.2d 1073, certiorari denied 99 S.Ct. 135, 
439 U.S. 842, 58 L.Ed.2d 141, rehearing denied 
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99 S.Ct. 467, 439 U.S. 972, 58 L.Ed.2d 433. 
Criminal Law ®=> 620(3.1) 

12. Sufficiency of evidence, joined of- 
fenses 

In joint trial, proof of one charge cannot be 
made to carry the other. D.C.C.E. SCR, Crimi- 
nal Rules 8(a), 14; D.C.C.E. §§ 23-31 1(a), 
23-313. Tinsley v. U. S. ; 1976, 368 A.2d 531. 
Criminal Law <>^ 620(1) 

13. Codefendants — In general 

Trial court, in exercising its discretion to sev- 
er codefendants, must weigh prejudice to defen- 
dant caused by joinder against obviously impor- 
tant considerations of economy and expedition 
in judicial administration. D.C.Code 1981, 
§ 23-313. Brown v. U.S., 1988, 546 A.2d 390. 
Criminal Law <^> 622.1(2) 

14. Prejudice, codefendants 

Motion to sever for prejudicial joinder is 
properly denied where excision of the prejudi- 
cial portions of the code Pendant's extrajudicial 
statement is a feasible alternative. Carpenter v. 
U.S., 1981, 430 A.2d 496, certiorari denied 102 
S.Ct. 295, 454 U.S. 852, 70 L.Ed.2d 143. Crim- 
inal Law <3=> 622.2(9) 

Trial court did not abuse its discretion in 
failing to grant defendant's motion to sever after 
police officer testified, on rebuttal to codelend- 
ant's testimony, that codefendant confessed and 
implicated defendant in the robbery where rec- 
ord reflected an attempt, whether by court or 
Government, to redact police officer's testimony 
regarding codefendant's statement in order to 
eliminate any reference to defendant and where 
the redaction was feasible. D.C.C.E. SCR, 
Criminal Rule 14. Carpenter v. U.S., 1981, 430 
A.2d 496, certiorari denied 102 S.Ct. 295, 454 
U.S. 852, 70 L.Ed.2d 143. Criminal Law &=> 
622.2(9) 

Trial court in exercising its discretion to sever 
must weigh prejudice to defendant caused by 
joinder against the important considerations of 
economy and expedition of judicial administra- 
tion, and in this balance, some amount of preju- 
dice will be permitted in favor of judicial econo- 
my and the concomitant expedition of cases. 
D.C.C.E. SCR, Criminal Rule 14. Carpenter v. 
U.S., 1981, 430 A. 2d 496, certiorari denied 102 
S.Ct. 295, 454 U.S. 852, 70 L.Ed.2d 143. Crim- 
inal Law <3=> 622.2(3) 

15. Irreconcilable defenses, codefendants 

Even assuming that defendant and codefend- 
ant had antagonistic defenses to armed robbery 
charge, where independent evidence of defen- 
dant's guilt was overwhelming and defendant 
did not demonstrate that alleged conflict in de- 
fenses in itself created danger that jury would 
unjustifiably infer defendant's guilt, any possible 
prejudice which may have resulted from joint 
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trial was not such as to warrant reversal. 
D.C.C.E. §§ 22-2901, 22-3202, 23-311, 23-313; 
D.C.C.E. SCR, Criminal Rule 14. Clark v. U. 
S., 1976, 367 A.2d 158. Criminal Law <Z=> 
1166(6) 

16. Firearms violations, codefendants 

In prosecution which resulted in conviction of 
carrying a pistol without a license, trial court 
did not abuse its discretion in denying defen- 
dant's motion to sever his tria] from that of his 
codefendant on ground that jury might infer his 
guilt from facts and circumstances relating to 
other weapons found in codefendant's trunk. 
D.C.Code 1981, ■§§ 22-3204, 23-313. Brown v. 
U.S., 1988, 546 A.2d 390. Criminal Law <3=» 
622.2(8) 

17. Robberies, codefendants 

Where there was no indication in record that 
evidence was presented in a confusing manner 
or that trial judge did not believe jury could 
separate evidence properly, and judge effective- 
ly took all precautions to avoid unfair prejudice 
to defendant resulting from admission in evi- 
dence, in joint trial of three defendants, of evi- 
dence of armed robbery with which he was not 
charged, trial judge correctly decided that inter- 
ests of judicial economy outweighed potential 
prejudice to defendant and denial of severance 
was proper and not abuse of discretion. 
D.C.C.E. SCR, Criminal Rule 14; D.C.C.E. 
§ 23-313. Bittle v. U. S., 1980, 410 A.2d 1383. 
Criminal Law <&=» 622.2(8) 

In prosecution upon two robbery counts, ad- 
mission of evidence of first robbery, although it 
was not probative of any element of Govern- 
ment's case against defendant in second rob- 
bery, was not an abuse of discretion where it 
was probative of codefendant's intent to commit 
second robbery, where defendant did not object 
to joint trial with codefendant, where there was 
no indication that evidence of the two crimes 
was confused in its presentation to jury and trial 
judge had no reason to suppose that jury could 
not keep separate what was relevant to each, 
and where evidence of second robbery was pro- 
bative of Government's charge that defendant 
committed first robbery, and trial judge did not 
abuse his discretion in denying severance of 
counts. D.C.C.E. SCR, Criminal Rules 8(a), 14; 
D.C.C.E. §§ 22-2901, 22-3202. Samuels v. U. 
S., 1978, 385 A.2d 16. Criminal Law <3=» 371(8), 
620(6) 

18. Motions for severance, codefendants 

In deciding whether to sever, trial judge must 
balance possibility of prejudice to defendants 
against legitimate probative force of evidence 
and interest in judicial economy. D.C.C.E. 
SCR, Criminal Rule 14; D.C.C.E. § 23-313. 
Bittle v. U. S., 1980, 410 A.2d 1383. Criminal 
Law <3=* 622.2(3) 
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19. Review 

An order denying severance of criminal of- 
fenses contained within one indictment may be 
reversed only upon clear showing of abuse of 
discretion. D.C.C.E. SCR, Criminal Rule 14. 
Winestockv. U. S., 1981, 429 A.2d 519. Crimi- 
nal Law <3= 1148 

Decision on severance is left to discretion of 
trial court; reviewing court will disturb deci- 
sion only if there has been an abuse of discre- 
tion. D.C.C.E. SCR, Criminal Rule 14; 
D.C.C.E. § 23-313. Bittle v. U. S., 1980, 410 
A.2d 1383. Criminal Law &=> 622.1(2), 1148 

Standard of review, in regard to a ruling on 
consolidation or severance motion, is abuse of 



trial court discretion; to demonstrate such 
abuse, an appellant must make a strong show- 
ing of prejudice rather than merely show that 
separate trials would provide a better chance 
for acquittal. D.C.C.E. § 23-313; D.C.C.E. 
SCR, Criminal Rules 8(a), 13, 14. Grant v. U. 
S., 1979, 402 A.2d 405. Criminal Law ®= 1148 
Misjoinder is error as matter of law, but re- 
fusal to grant severance is error only if it is an 
abuse of discretion. D.C.C.E. SCR, Criminal 
Rules 8(a), 14. Samuels v. U. S., 1978, 385 
A. 2d 16. Criminal Law <&=> 620(4); Indictment 
And Information <£=> 127 



§ 23-314. Joinder of inconsistent offenses concerning the same property. 

[Repealed] 

(Dec. 1, 1982, D.C. Law 4-164, § 602(a), 29 DCR 3976.) 



Prior Codifications 

1981 Ed., § 23-314. 



Legislative History of Laws 

Law 4-164, the "District of Columbia Theft 
and White Collar Crimes Act of 1982," was 
introduced in Council and assigned Bill No. 



Historical and Statutory Notes 

4-133, which was referred to the Committee on 
the Judiciary. The Bill was adopted on first, 
amended first and second reading on June 22, 
1982, July 6, 1982, and July 20, 1982, respec- 
tively. Signed by the Mayor on August 4, 1982, 
it was assigned act No. 4-238 and transmitted 
to both Houses of Congress for its review. 



Subchapter III. Sufficiency. 

§ 23—321. Description of money. 

In every indictment or information, except for forgery, in which it is neces- 
sary to make an averment as to any money or bank bill or notes, United States 
Treasury notes, postal and fractional currency, or other bills, bonds, or notes, 
issued by lawful authority and intended to pass and circulate as money, it shall 
be sufficient to describe such money, bills, notes, currency, or bonds simply as 
money, without specifying any particular coin, note, bill, or bond; and such 
allegation shall be sustained by proof that the accused has stolen or embezzled 
any amount of coin, or any such note, bill, currency, or bond, although the 
particular amount or species of such coin, note, bill, currency, or bond be not 
proved. 

(July 29, 1970, 84 Stat. 612, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 23-321. 
1973 Ed., § 23-321. 
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Library References 
Key Numbers Encyclopedias 

Indictment and Information <©=>103. c j s indictments and Informations § 108. 

West! aw Key Number Search: 210kl03. 

§ 23-322. Intent to defraud. 

In an indictment or information in which it is necessary to allege an intent to 
defraud, it shall be sufficient to allege that the party accused did the act 
complained of with intent to defraud, without alleging an intent to defraud any 
particular person or body corporate. On the trial of such an indictment or 
information it shall not be necessary to prove an intent to defraud any 
particular person, but it shall be sufficient to prove a general intent to defraud. 

(July 29, 1970/84 Stat. 612, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-322. 
1973 Ed., § 23-322. 



Forgery, see § 22-3241. 
Fraud/see § 22-3821. 



Historical and Statutory Notes 



Cross References 



Library References 
Key Numbers Encyclopedias 

Fraud <3=>69(2). C.J.S. Fraud § 156. 

Indictment and Information C=>88. n T c T i- . . j T f +■ £>; i 1 ^ 

Westlaw Key Number Search: 1 84k69(2). C "{f- Indlctments and Informafcs & 1 ] 6, 

Westlaw Key Number Search: 2 1 0k88. 

§ 23-323. Perjury. 

In every information or indictment for perjury, it shall be sufficient to set 
forth the substance of the offense charged upon the defendant, and by what 
court, or before whom the oath was taken (averring such court, or person or 
persons, to have a competent authority to administer the same) together with 
the proper averment or averments to falsify the matter or matters wherein the 
perjury or perjuries is or are assigned; without setting forth the bill, answer, 
information, indictment, declaration, or any part of any record of proceeding 
either in law or equity, other than as aforesaid; and without setting forth the 
commission or authority of the court, or person or persons before whom the 
perjury was committed; any law, usage, or custom to the contrary notwith- 
standing. 

(July 29, 1970, 84 Stat. 612, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-323. 
1973 Ed., § 23-323. 
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Key Numbers 

Perjury ©=>18. 

Westlaw Key Number Search: 297k 18 



Library References 

Encyclopedias 

C.J.S. Perjury § 36. 



Notes of Decisions 



Construction and application 1 
Materiality 3 
Particularity 2 



1 . Construction and application 

Perjury indictment which tracks the statute 
will be defective unless it also includes particu- 
lars so as to enable defendant to prepare to 
meet the charge. D.C.C.E. §§ 22-2501, 23-323; 
D.C.C.E. SCR, Criminal Rule 7(c). Hsu v. U. 
S., 1978, 392 A.2d 972. Indictment And Infor- 
mation^ 110(33) 

As to allegations of falsity required for valid 
perjury indictment, procedural requirements of 
section of criminal procedure provision pertain- 
ing to information or indictment for perjury are 
the same as those in superior court criminal 
rule pertaining to nature and contents of indict- 
ment or information. D.C.C.E. § 23-323; 
D.C.C.E. SCR, Criminal Rule 7(c). Hsu v. U. 
S., 1978, 392 A.2d 972. Perjury &* 19(1) 

Perjury indictment sufficiently alleged falsity 
by charging that defendant, having taken an 
oath that he would testify truly, unlawfully, wil- 
fully, knowingly and contrary to such oath, stat- 
ed material matters which he did not believe to 
be true. D.C.C.E. §§ 22-2501, 23-323; 
D.C.C.E. SCR, Criminal Rule 7(c). Hsu v. U. 
S., 1 978, 392 A.2d 972. Perjury <^> 26(4) 



2. Particularity 

Falsity was alleged with sufficient particulari- 
ty in perjury indictment which repeated statuto- 
ry language and referred to defendant's oath 
before named judge on stated date in specilic 
action and further specified question and of- 
fending answer defendant allegedly gave. 
D.C.C.E. §§ 22-2501, 23-323; D.C.C.E. SCR, 
Criminal Rule 7(c). Hsu v. U. S., 1978, 392 
A. 2d 972. Indictment And Information <5=> 
71.4(11) 

3. Materiality 

Simple allegation of materiality did not ren- 
der perjury indictment deficient for lack of 
specificity as to materiality alleged. D.C.C.E. 
§§ 22-2501, 23-323; D.C.C.E. SCR, Criminal 
Rule 7(c). Hsu v. U. S., 1978, 392 A.2d 972. 
Perjury <$=> 25(5) 

Face of indictment did not belie materiality of 
defendant's denial that he had been personally 
served temporal'}' restraining order, since defen- 
dant's response, quoted in indictment, that he 
had learned about order from judge's clerk be- 
fore hearing on order to show cause was not 
admission of receipt of restraining order, but 
even if it were such an admission, it would not 
necessarily negate materiality of denial of ser- 
vice of temporary restraining order. D.C.C.E. 
§§ 22-2501, 23-323; D.C.C.E. SCR, Criminal 
Rule 7(c). Hsu v. U. S., 1978, 392 A.2d 972. 
Perjury^ 25(5) 



§ 23—324. Subordination [Subornation] of perjury. 

In every information or indictment for subornation of perjury, or for corrupt 
bargaining or contracting with others to commit perjury, it shall be sufficient to 
set forth the substance of the offense charged upon the defendant, without 
setting forth the bill, answer, information, indictment, declaration, or any part 
of any record or proceeding either in law or equity, and without setting forth 
the commission or authority of the court, or person or persons before whom die 
perjury was committed, or was agreed or promised to be committed, any law, 
usage, or custom to the contrary notwithstanding. 

(July 29, 1970, 84 Stat. 612, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-324. 
1973 Ed., § 23-324. 



Historical and Statutory Notes 



Editor's Notes 

In the catchline to this section, "subornation" 
was inserted in brackets to correct a misspell- 
ing. 
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Library References 
Key Numbers Encyclopedias 

Perjury ^13, 18, 27. C.J.S. Perjury §§ 4, 36, 53 to 54, 57. 

Westlaw Key Number Searches: 297kl3; 
297kl8; 297k27. 
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Section 

23-501. Definitions. 



Chapter 5 

Warrants and Arrests. 

Subchapter I. Definitions. 



Subchapter II. Search Warrants. 

23-521. Nature and issuance of search warrants. 

23-522. Applications for search warrants. 

23-523. Time of execution of search warrants. 

23-524. Execution of search warrants. 

23-525. Disposition of property. 

Subchapter II-A. Currency Seized By the Metropolitan Police Department. 

23-531. Definitions. 

23-532. Depositing of seized currency, 

23-533. Rules. 

23-534. Applicability. 

Subchapter III. Wire Interception and Interception of Oral Communications. 

23-541. Definitions. 

23-542. Interception, disclosure, and use of wire or oral communications prohibited. 

23-543. Possession, sale, distribution, manufacture, assembly, and advertising of wire 
or oral communication intercepting devices prohibited. 

23-544. Confiscation of wire or oral communication intercepting devices. 

23-545. Immunity of witnesses. [Repealed] 

23-546. Applications for authorization or approval of interception of wire or oral 
communicati ons . 

23-547. Procedure for authorization or approval of interception of wire or oral 
communications. 

23-548. Additional procedure for approval of interception of wire or oral communica- 
tions. 

23-549. Maintenance and custody of records. 

23-550. Inventory. 

23—55 1 . Procedure for disclosure and suppression of intercepted wire or oral commu- 
nications. 

23-552. Government appeals. 

23-553. Authorization for disclosure and use of intercepted wire or oral communica- 
tions. 

23-554. Authorization for recovery of civil damages. 

23-555. Reports concerning intercepted wire or oral communications. 

23-556. Relation to Federal law on wire interception and interception of oral commu- 
nications. 

Subchapter IV. Arrest Warrant and Summons. 

23-561. Issuance, form, and contents. 
23-562. Execution and return. 
23-563. Territorial and other limits. 

Subchapter V. Arrest Without Warrant. 

23-581 . Arrests without warrant by law enforcement officers. 
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Section 

23-582. Arrests without warrant by other persons. 

Subchapter VI. Authority to Break and Enter Under Certain Conditions. 

23-59.1 . Authority to break and enter under certain conditions. [Repealed] 

Subchapter I. Definitions. 

§ 23-50 1. Definitions. 

As used in subchapters II, IV, and V of this chapter — 

(1) The term "judicial officer" means a judge of the Superior Court of the 
District of Columbia or of the United States District Court for the District of 
Columbia, or a United States commissioner or magistrate for the District of 
Columbia. 

(2) The term "law enforcement officer" means an officer or member of the 
Metropolitan Police Department of the District of Columbia, or of any other 
police force operating in the District of Columbia; an investigative officer or 
agent of the United States; animal control officer employed by the District of 
Columbia; or the Fire Marshal and any member of the Fire and Arson 
Investigation Unit of the Fire Prevention Bureau of the Fire Department of 
the District of Columbia, for the purpose of enforcing arson and the fire 
safety laws of the District of Columbia, who is so designated in writing by the 
Fire Chief, 

(3) The term "prosecutor" means the United States Attorney for the Dis- 
trict of Columbia or his assistant, the Corporation Counsel of the District of 
Columbia or his assistant, or an attorney employed by, and who has entered 
an appearance on behalf of, the United States or the District of Columbia in a 
criminal case or in an investigation being conducted by a grand jury. 

(July 29, 1970, 84 Stat. 613, Pub. L. 91-358, title II, § 210(a); Oct. 18, 1988, D.C. Law 
7-176, § 9(b), 35 DCR 4787; Mar. 26, 1999, D.C. Law 12-176, § 4, 45 DCR 5662.) 

Historical and Statutory Notes 

Prior Codifications assigned Bill No. 7-276, which was referred to 

1981 Ed., § 23-501. the Committee on Human Services. The Bill 

1973 Ed. , § 23-501. was adopted on first and second readings on 

May 17, 1988 and May 31, 1988, respectively. 

Emergency Act Amendments Signed by the Mayor on June 9, 1988, it was 

For temporary amendment of section, see § 4 assigned Act No. 7-190 and transmitted to both 

of the Arson Investigators Emergency Amend- Houses of Congress for its review. 

ment Act of 1998 (D.C. Act 12-406, July 13, Law ]2 -i 7 6, the "Arson Investigator Amend- 

1998 45 DCR 4833) § 4 of the Arson Investiga- menl Act of 1998/ > was intro duced in Council 

tors Congressiona Review Emergency Amend- d j d Bm Nq 12 _ 4g5 Kh re _ 

ment Act of 1998 (D.C. Act 12-466, October 28, c a * ,u r- •*«. <l t j- ■ -n 

inno a>- T^/-r> 7010^ , K . V ,, A terred to the Committee on the Judiciarv. The 

1998, 4d DCR 7838), and s 4 of the Arson „.„ j . j c- . i j j- 

Investigators Second Congressional Review Blll M was . a ^P t fl ed °" T flTSt f l™ d ^"P 

Emergency Amendment Act of 1998 (D.C. Act °J} Ma J ?> l ? 98 ' and June }\ 1998 ' ^^^ 

12-539, December 24, 1998, 46 DCR 297). Sl S ned ^ the Ma y° r on Jul y 2°' 1998 ' !t , was 

assigned Act No. 12-418 and transmitted to 

Legislative History of Laws both Houses of Congress for its review. D.C. 

Law 7-176, the "Dangerous Dog Amendment Law 12-176 became effective on March 26, 

Act of 1988," was introduced in Council and 1999. 
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Key Numbers 

Arrest ©^58 to 73. 

Criminal Law <2=*208 to 220. 

Searches and Seizures G=>1 1 . 

Telecommunications <3=>491 to 541. 

Westlaw Key Number Searches: 1 10k208 to 

110R220; 35k58 et seq.; 349kll et seq.; 

372k491 to372k541. 



Encyclopedias 

C.J.S. Arrest §§ 2 to 72. 



§23-501 
Note 3 

Library References 

C.J.S. Criminal Law §§ 324 to 334, 337 to 

338. 
C.J.S. Drugs and Narcotics § 120. 
C.J.S. Motor Vehicles § 593(2). 
C.J.S. Searches and Seizures §§ 2, 5, 10 to 

11,42,47. 
C.J.S. Telegraphs, Telephones, Radio, and 

Television' §§ 122, 287 to 288. 



Notes of Decisions 



Construction and application 1 
Federal offenses 4 

Fresh pursuit, law enforcement officers 
Law enforcement officers 2, 3 

In general 2 

Fresh pursuit 3 



1 . Construction and application 

The laws dealing with narcotics and drug 
problems are controlling over the general 
search warrant provisions of the United States 
and District of Columbia Codes. Comprehen- 
sive Drug Abuse Prevention and Control Act of 
1970, § 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 23-501(1), 23-521 to 23-523, 23-521(1) (5), 
23-522(c) (1), 33-4 14(h); Fed.Rules Crim.Proc. 
rule 41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 
294 A.2d 164, certiorari denied 93 S.Ct. 341, 
409 U.S. 992, 34 L.Ed.2d 258, dissenting opin- 
ion 93 S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296. 
Drugs And Narcotics <^= > 181 

Even though search warrant and supporting 
affidavit did not comply with the specific provi- 
sions of the District of Columbia Code relating 
to nighttime searches, search warrant, which 
was issued pursuant to Comprehensive Drug 
Abuse Prevention and Control Act on basis that 
there was reason to believe premises contained 
contraband and which permitted day or night- 
time execution was valid. Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 22-1515(a), 22-3601, 23-501(1), 23-521 to 
23-523, 23-52 1(f) (5), 23-522(c) (1), 33-402, 
33-4 14(h), 33-416; Fed.Rules Crim.Proc. rule 
41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 294 
A. 2d 164, certiorari denied 93 S.Ct. 341, 409 
U.S. 992, 34 L.Ed.2d 258, dissenting opinion 93 
S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296. Drugs 
And Narcotics <£» 189(2) 

2. Law enforcement officers — In general 

A deputy United States marshal is a "law 
enforcement officer" within meaning of District 
of Columbia Code and is authorized to make an 
arrest without a warrant for commission of a 
misdemeanor in his presence. D.C.C.E. 



§§ 23-501(2), 23-581(a)(l)(B). Lucas v. U. S., 
1977, 443 F.Supp. 539, affirmed 590 F.2d 356, 
191 U.S.App.D.C. 225. Arrest <3=> 63.3 

Deputy United States marshal was legally jus- 
tified in stopping and detaining plaintiff on 
steps of courthouse for questioning in regard to 
a possible breach of courtroom security and in 
requesting a driver's license in an effort to ob- 
tain trustworthy identification from plaintiff, 
and once plaintiff forcefully grabbed deputy, 
probable cause to arrest plaintiff for assaulting 
and interfering with a federal officer in perfor- 
mance of his official duties existed, notwith- 
standing whether deputy was placed in fear or 
whether bodily injury was inflicted, and operat- 
ed as a defense under common law of District of 
Columbia to deputy and United States, sued 
under theory of respondeat superior, for torts of 
assault, battery, false arrest and personal injury. 
18 U.S.C.A. §§ 111, 1114, 3053; 28 U.S.C.A. 
§§ 1346(b), 2672, 2674, 2680(h); D.C.C.E. 
§§ 22-504, 23-501(2), 23-58 1(a)(1)(B). Lucas 
v. U. S., 1977, 443 F.Supp. 539, affirmed 590 
F.2d 356, 191 U.S.App.D.C. 225. Arrest ©=> 
63.5(3.1); United States <3=> 129; United States 
Marshals <£=> 34 

3. Fresh pursuit, law enforcement offi- 
cers 

Only authority for Maryland state police offi- 
cer to arrest person within District of Columbia 
exists by virtue of Uniform Act on Fresh Pursuit 
which grants peace officer of another state who 
enters District of Columbia in fresh pursuit of 
person believed to have committed felony same 
authority to arrest as District of Columbia peace 
officers. D.C.Code 1961, § 23-501. District of 
Columbia v. Perry (App. 1966) 215 A.2d 845. 
Arrest <3=> 66(3) 

Arrest of defendant by Maryland state police 
officer within District of Columbia for speeding, 
a misdemeanor in Maryland, was unauthorized 
by Uniform Act on Fresh Pursuit. Code 
Md.1957, art. 66!*,' § 338; D.C.Code 1961, 
§ 23-501. District of Columbia v. Perry (App. 
1966) 215 A.2d 845. Automobiles <S= 349(12) 
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4. Federal offenses Under District of Columbia statute providing 

District of Columbia Code warrant provisions that any warrant issued by magistrate may be 

are not inapplicable to warrants issued in con- executed by any member of police force, Metro- 

nection with federal offenses. 26 U.S.C.A. politan Police had authority to execute federal 

(I.R.C.1954) § 4704(a); D.C.C.E. §§ 23-501, search warrant based on violation of Controlled 

23-52 1(f) (5), 23-522(c) (1), 23-523(b), Substances Act. Comprehensive Drug Abuse 

23-1322, 33-414(h); Comprehensive Drug Prevention and Control Act of 1970, § 509(a), 21 

Abuse Prevention and Control Act of 1970, U.S.C.A. § 879(a); D.C.C.E. §§ 4-138, 

§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 23-501(1); 18 U.S.C.A. § 1405; Fed. Rules 

§ 1405; Fed. Rules Crim.Proc. rule 41(d), 18 Crim.Proc. rule 41(c), 18 U.S.C.A.; Organiza- 

U.S.C.A. U. S. v. Gooding, 1971, 328 F.Supp. tion Order No. 153, D.C.C.E. Title I, Appendix 

1005, reversed 477 F.2d 428, 155 U.S.App.D.C. III. U. S. v. Thomas, 1972, 294 A.2d 164, 

259, certiorari granted 94 S.Ct. 244, 414 U.S. certiorari denied 93 S.Ct. 341, 409 U.S. 992, 34 

907, 38 L.Ed.2d 146, affirmed 94 S.Ct. 1780, L.Ed.2d 258, dissenting opinion 93 S.Ct. 448, 

416 U.S. 430, 40 L.Ed.2d 250. Criminal Law 409 U.S. 992, 34 L.Ed.2d 296. Drugs And 

<^206 Narcotics ©=* 189(1) 



Subchapter II. Search Warrants. 

United States Code Annotated 

Searches and seizures, federal criminal procedure, see 18 U.S.C.A. § 3101 et seq. 

§ 23-521, Nature and issuance of search warrants. 

(a) Under circumstances described in this subchapter, a judicial officer may 
issue a search warrant upon application of a law enforcement officer or 
prosecutor. A warrant may authorize a search to be conducted anywhere in 
the District of Columbia and may be executed pursuant to its terms. 

(b) A search warrant may direct a search of any or all of the following: 

(1) one or more designated or described places or premises; 

(2) one or more designated or described vehicles; 

(3) one or more designated or described physical objects; or 

(4) designated persons. 

(c) A search warrant may direct the seizure of designated property or kinds 
of property, and the seizure may include, to such extent as is reasonable under 
all the circumstances, taking physical or other impressions, or performing 
chemical, scientific, or other tests or experiments of, from, or upon designated 
premises, vehicles, or objects. 

(d) Property is subject to seizure pursuant to a search warrant if there is 
probable cause to believe that it — 

(1) is stolen or embezzled; 

(2) is contraband or otherwise illegally possessed; 

(3) has been used or is possessed for the purpose of being used, or is 
designed or intended to be used, to commit or conceal the commission of a 
criminal offense; or 

(4) constitutes evidence of or tends to demonstrate the commission of an 
offense or the identity of a person participating in the commission of an 
offense. 
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(e) A search warrant may be addressed to a specific law enforcement officer 
or to any classification of officers of the Metropolitan Police Department of the 
District of Columbia or other agency authorized to make arrests or execute 
process in the District of Columbia. 

(f) A search warrant shall contain — 

(1) the name of the issuing court, the name and signature of the issuing 
judicial officer, and the date of issuance; 

(2) if the warrant is addressed to a specific officer, the name of that officer, 
otherwise, the classifications of officers to whom the warrant is addressed; 

(3) a designation of the premises, vehicles, objects, or persons to be 
searched, sufficient for certainty of identification; 

(4) a description of the property whose seizure is the object of the warrant; 

(5) a direction that the warrant be executed during the hours of daylight 
or, where the judicial officers have found cause therefor, including one of the 
grounds set forth in section 23-522(c)(l), and authorization for execution at 
any time of day or night; and 

(6) a direction that the warrant and an inventory of any property seized 
pursuant thereto be returned to the court on the next court day after its 
execution. 

(July 29, 1970, 84 Stat. 614, Pub. L. 91-358, title II, § 210(a); Oct. 26, 1974, 88 Stat. 
1455, Pub. L. 93-481, § 4(b); Apr. 30, 1988, D.C. Law 7-104, § 7(a), 35 DCR 147.) 

Historical and Statutory Notes 

Prior Codifications signed Bill No. 7-346, which was referred to the 

1981 Ed., § 23-521. Committee of the Whole. The Bill was adopted 

1973 Ed., § 23-521. on first and second readings on November 24, 

1987 and December 8, 1987, respectively. 

Legislative History of Laws Signed by the Mayor on December 22, 1987, it 

Law 7-104, the "Technical Amendments Act was assigned Act No. 7-124 and transmitted to 

of 1987," was introduced in Council and as- both Houses of Congress for its review. 

Cross References 

Alcoholic Beverage Control Act, search warrants, see § 25-803. 

Businesses, examination of books and search of premises of certain businesses, see § 5-1 17.02. 

Cruelty to animals, search warrants to prevent, see § 22-1005. 

Gaming houses or bawdy houses, authorization of searches, see § 5-1 15.06. 

Milk containers, search warrants to discover illegal use, see §§ 36-125 and 36-155. 

Pawned or pledged property, examination of property, see § 5-1 17.03. 

Raids, prohibition of advance information of raids to attorneys or bondsmen, see § 23-1 109. 

Uniform Narcotic Drug Act, search warrants, see § 48-902.04. 

Weights, Measures, and Markets, warrantless searches by Director, see § 37-201.24. 

Section References 

This section is referred to in §§ 23-522, 23-523 and 23-524. 

Library References 
Key Numbers ALR Library 

Searches and Seizures ^101 to 129. Propriety Of Execution Of Search Warrant At 

Westlaw Key Number Searches: 349kl01 to Nighthne 41 ALR 5th 171 

349kl40. 
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Encyclopedias 

C.J.S. Searches and Seizures §§ 128 to 155, 
157, 159 to 165, 167 to 189, 204, 236, 244. 



Treatises and Practice Aids 

Wright & Miller: Federal Prac. & Proc. 
§§ 56 (R 4), 670 (R 41). 



United States Supreme Court 



Motor vehicle 
and contents, 
arrest, see 
U.S.N.Y.1981, 



Motor vehicles, 

Search incident to arrest, 

Breath-analysis tests, warrantless, night- 
time arrest in home for a civil, nonjail- 
able traffic offense, see Welsh v. Wis- 
consin, U.S.Wis.1984, 104 S.Ct. 2091, 
466 U.S. 740, 80L.Ed.2d732. 

Investigative detention at police station 
for fingerprinting purposes, see Hayes 
v. Florida, U.S.Fla.1985. 105 S.Ct 
1643, 470 U.S. 811, 84 L.Ed.2d 705, on 
remand 488 So.2d 77. 

Inventory search incident to lawful ar- 
rest, see Illinois v. Lafayette, U.S. 111. 
1983, 103 S.Ct. 2605, 462 U.S. 640, 77 
L.Ed.2d 65. 

passenger compartment 

search incident to lawful 

New York v. Belton, 

101 S.Ct. 2860, 453 U.S. 

454, 69 L.Ed. 2d 768, rehearing denied 

102 S.Ct. 26, 453 U.S. 950, 69 L.Ed.2d 

1036, on remand 447 N.Y.S.2d 873, 55 

N.Y.2ci 49, 432 N.E.2d 745. 

Motor vehicle searches, search incident 
to arrest exception to warrant require- 
ment, issuance of citation, probable 
cause to arrest, motor vehicle search, 
see Knowles v. Iowa, U.S.Iowa 1998, 
119 S.Ct. 484. 

Search, admissions and arrest, see Rawl- 
ingsv. Kentucky, 1980, 100 S.Ct. 2556, 
448 U.S. 98, 65 L.Ed.2d 633. 

Warrantless and nonconsensual search of 
home, probable cause to arrest, state- 
ments bv suspect outside home, see 
New York v. Harris, U.S.N.Y.1990, 1 10 
S.Ct. 1640, 495 U.S. 14, 109 L.Ed.2d 
13, on remand 568 N.Y.S.2d 702, 77 
N.Y.2d434, 570 N.E.2d 1051. 

Warrantless search providing probable 
cause for arrest as search incidental to 
arrest, see Smith v. Ohio, 1990, 110 
S.Ct. 1288, 494 U.S. 541, 108 L.Ed.2d 
464, on remand 51 Ohio St.3d 701, 554 
N.E.2d898. 

Warrantless searches and seizures inci- 
dent to custodial arrest may be made at 
time of arrest or at place of detention, 



see U.S. v. Edwards, 1974, 94 S.Ct. 
1234, 415 U.S. 800, 39 L.Ed.2d 771. 

Search warrants, 

Contents, 

Trunk, compartments, containers, luggage, 

Closed containers in automobiles, proba- 
ble cause, scope of search, see Califor- 
nia v. Acevedo, U.S.Cal.1991, 111 S.Ct. 
1982, 500 U.S. 565, 114 L.Ed.2d 619. 

Consent, scope of search, closed contain- 
er within automobile, see Florida v. 
Jimeno, U.S.Fla.1991, 111 S.Ct. 1801, 
500 U.S. 248, 114 L.Ed.2d 297, on re- 
mand 588 So.2d233. 

Dashboard, reasonable suspicion, remov- 
al of paper obscuring vehicle identifica- 
tion number, see New York v. Class, 
U.S.N.Y.1986, 106 S.Ct. 960, 475 U.S. 
106, 89 L.Ed.2d 81, on remand 503 
N.Y.S.2d 313, 67 N.Y.2d 431, 494 
N.E.2d444. 

Drug smuggling, search of vehicle and 
packages, see U.S. v. Johns, U.S.Ariz. 
1985, 105 S.Ct. 881, 469 U.S. 478, 83 
L.Ed.2d 890, on remand 755 F.2d 705. 

Searches and seizures of passengers' be- 
longings capable of concealing object 
sought, see Wyoming v. Houghton, 
U.S.Wyo. 1999, 119 S.Ct. 1297. 

Search warrant, specification of items, 
see Andresen v. Maryland, 1976, 96 
S.Ct. 2737, 427 U.S. 463, 49 L.Ed. 2d 
627. 
Issuance, 

Search and seizure, warrants to search 
place of owner not suspected of crimi- 
nal involvement, see Zurcher v. Stan- 
ford Daily, U.S.Cal.1978, 98 S.Ct. 1970, 
436 U.S. 547, 56 L.Ed.2d 525, rehear- 
ing denied 99 S.Ct. 231, 439 U.S. 885, 
58 L.Ed. 2d 200, rehearing denied 99 
S.Ct. 232, 439 U.S. 885, 58 L.Ed.2d 
200. 

Search warrants issued for fee, see Con- 
nally v. Georgia, 1977, 97 S.Ct. 546, 
429 U.S. 245," 50 L.Ed.2d 444, on re- 
mand 238 Ga. 403, 233 S.E.2d 381. 



Notes of Decisions 
Authority to issue and execute, multiple sover- Informants, probable cause 
eignties 3 Knock and announce entry 

Construction and application 1 
Entry 10 

396 



5 
10 



WARRANTS AND ARRESTS 

Multiple sovereignties 2, 3 

In general 2 

Authority to issue and execute 3 
Night execution 9 

Permissible subjects, objects, and purposes 7 
Probable cause 4-6 

In general 4 

Informants 5 

Staleness 6 
Review 1 1 
Scope of search 8 
Staleness, probable cause 6 
Time of execution 9 



1. Construction and application 

General provision relating to search warrants 
found in the District of Columbia Code and then 
incorporated in similar form into the new Supe- 
rior Court Rules was intended to be a counter- 
part to comparable Federal Rules of Criminal 
Procedure. D.C.C.E. § 23-521 et seq.; Fed. 
Rules Crim.Proc. rule 41, 18 U.S.C.A. Gooding 
v. U. S., U.S.Dist.Coi.1974, 94 S.Ct. 1780, 416 
U.S. 430, 40 L.Ed.2d 250. Searches And Sei- 
zures <5=> 101 

Where there is a specific statute relating to 
issuance and execution of search warrants, that 
particular statute as a general matter controls 
over any more diffuse search warrant legislation 
or policy. U.S. v. Alatishe, 1985, 616 F.Supp. 
1406. Statutes <S=> 223.4 

The laws dealing with narcotics and drug 
problems are controlling over the general 
search warrant provisions of the United States 
and District of Columbia Codes. Comprehen- 
sive Drug Abuse Prevention and Control Act of 
1970, § 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 23-501(1), 23-521 to 23-523, 23-521(0 (5), 
23-522(c) (1), 33-414(h); Fed.Rules Crim.Proc. 
rule 41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 
294 A.2d 164, certiorari denied 93 S.Ct. 341, 
409 U.S. 992, 34 L.Ed.2d 258, dissenting opin- 
ion 93 S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296. 
Drugs And Narcotics «&=> 181 

2, Multiple sovereignties — In general 

Operative facts surrounding search for nar- 
cotics indicated that standards for issuance of 
search warrant were governed by federal statute 
rather than local laws of District of Columbia, 
where, inter alia, a United States attorney filed 
warrant application with a federal magistrate, 
alleging violations of United States Code for 
which defendant was later indicted, and neither 
application nor supporting affidavits contained 
any mention of local narcotics laws; failure of 
Congress to include in federal statute a special 
provision authorizing District of Columbia po- 
lice officers to obtain search warrants for inves- 
tigating federal offenses could not be taken as a 
deliberate exclusion in view of the overall statu- 
tory framework. D.C.C.E. § 23-521 et seq.; 
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Comprehensive Drug Abuse Prevention and 
Control Act of 1970, § 509(a), 21 U.S.C.A. 
§ 879(a); 18 U.S.C.A. § 1405; Fed.Rules Crira. 
Proc. rule 41, 18 U.S.C.A. Gooding v. U. S., 
U.S.Dist.Col.1974, 94 S.Ct. 1780, 416 U.S. 430, 
40 L.Ed. 2d 250. Drugs And Narcotics <3=> 
187(1) 

District of Columbia Code warrant provisions 
are not inapplicable to warrants issued in con- 
nection with federal offenses. 26 U.S.C.A. 
(1.R.C.1954) § 4704(a); D.C.C.E. §§ 23-501, 
23~521(f) (5), 23-522(c) (1), 23-523(b), 
23-1322, 33-41 4(h); Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405; Fed.Rules Crim.Proc. rule 41(d), 18 
U.S.C.A. U. S. v. Gooding, 1971, 328 F.Supp. 
1005, reversed 477 F.2d 428, 155 U.S.App.D.C. 
259, certiorari granted 94 S.Ct. 244, 414 U.S. 
907, 38 L.Ed.2d 146, affirmed 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Criminal Law 
&=> 206 

Although application for search warrant is- 
sued to United States park police did not state 
whether warrant was applied for under federal 
or local law, warrant was issued under local 
law, even though applicants were federal offi- 
cers, in light of evidence that application for 
warrant was filed in superior court, not federal 
court; warrant directed executing officers to 
file copy of warrant and return with superior 
court, not with federal magistrate as required 
by federal law; warrant was returned to issuing 
judge in superior court, not to federal magis- 
trate; and defendant, whose premises were 
searched pursuant to warrant, was charged only 
under local law. D.C.Code 1981, § 33-565; 
Comprehensive Drug Abuse Prevention and 
Control Act of 1970, § 509, 21 U.S.C.A. § 879; 
Fed.Rules Cr.Proc.Rule 41(a), 18 U.S.C.A. U.S. 
v. Edelen, 1987, 529 A.2d 774. Searches And 
Seizures G=> 101 

3. Authority to issue and execute, multi- 
ple sovereignties 

District of Columbia superior court judges 
were authorized to issue search warrants to 
United States park police under District of Co- 
lumbia Uniform Controlled Substances Act, not- 
withstanding claim that special search warrant 
provision of the Act [D.C.Code 1981, § 33-565] 
limits issuance of such warrants to the metro- 
politan police department of the District of Co- 
lumbia. U.S. v. Alatishe, 1985, 616 F.Supp. 
1406. Searches And Seizures G=> 103.1 

In the future, any reliance on warrant issued 
to United States park police pursuant to local 
narcotics law, which by its express terms does 
not permit issuance to or execution by park 
police, will not be "objectively reasonable." 
D.C.Code 1981, § 33-565(e). U.S. v. Edelen, 
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1987, 529 A.2d 774. Criminal Law <&> 
394.4(5. J) 

United States park police officers cannot 
properly be issued search warrants pursuant to 
local narcotics law; plain language of local law, 
reinforced by scant legislative history, provides 
that search warrants can be issued only to chief 
of police of district or members of metropolitan 
police department. D.C.Code 1981, 

§ 33-565(e). U.S. v. Edelen, 1987, 529 A.2d 
774. Drugs And Narcotics <S=> 187(1) 

In determining whether to suppress narcotics 
evidence seized pursuant to search warrant, 
which was later found to be invalid insofar as it 
was issued to and executed by United States 
park police officers who were not statutorily 
authorized to apply for or execute search war- 
rants issued pursuant to local narcotics law, 
"objectively reasonable" standard would be ap- 
plied; evidentiary hearing was required to de- 
termine whether United States park police offi- 
cers' reliance on warrant, which was issued to 
them in violation of express terms of statute, 
was "objectively reasonable." D.C.Code 1981, 
§ 33-565. U.S. v. Edelen, 1987, 529 A.2d 774. 
Criminal Law e=> 394.4(5.1) 

4. Probable cause — In general 

Under totality of circumstances test, affidavits 
and other information formed probable cause 
for issuance of search warrant of defendant's 
motel room where two separate informants cor- 
roborated information given by the other, sus- 
pects had records of involvement in drug traf- 
ficking in past, activities were suspicious, and 
trained police officer could reasonably draw 
inference that defendant was engaged in illegal 
drug trafficking based from these elements. 
U.S. v. Laws, C.A.D.C.1986, 808 F.2d 92, 257 
U.S.App.D.C. 197. Drugs And Narcotics <3=> 
188(6) 

Affidavits in support of search warrant were 
sufficiently specific to establish nexus between 
two hotel rooms searched and an illicit drug 
enterprise, though neither informants nor police 
officer had actually observed illegal activity or 
contraband in rooms. U.S. v. Laws, C.A.D.C. 
1986, 808 F,2d 92, 257 U.S.App.D.C. 197. 
Drugs And Narcotics <2^> 1 88(2) 

Issuance of search warrant authorizing sei- 
zure of evidence tending to establish connection 
between coconspirators was supported by prob- 
able cause, where affidavit in support of war- 
rant application for search of coconspirator's 
apartment stated, based upon witness's aver- 
ments, that coconspirators were close associates 
who maintained communication via telephone 
and written documentation. U.S.C.A. Const. 
Amend. 4. Irving v. U.S., 1996, 673 A.2d 1284. 
Searches And Seizures ©=> 114 

Search warrant which authorized search of 
coconspirator's apartment for seizure of docu- 
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ments tending to establish connection between 
coconspirators was not impermissibly vague, in 
light of affidavit supporting warrant application 
which averred that coconspirators communicat- 
ed by written documentation. U.S.C.A. Const. 
Amend. 4. Irving v. U.S., 1996, 673 A, 2d 1284. 
Searches And Seizures ^ 125 

5. Informants, probable cause 

Reliability of search warrant informant's affi- 
davit may be established by external circum- 
stances tending to show that information sup- 
plied deserves credit, or that informant has 
proven credible in other instances. U.S. v. 
Laws, C.A.D.C.1986, 808 F.2d 92, 257 U.S.App. 
D.C. 197. Searches And Seizures ©=> 1 17 

In measuring overall reliability of tip, fair 
indication of informant's basis of knowledge 
may compensate for less than conclusive dem- 
onstration of credibility. U.S. v. Laws, C.A.D.C. 
1986, 808 F.2d 92, 257 U.S.App.D.C. 197. 
Searches And Seizures <£=> 1 16 

Tip contained in first affidavit, standing alone, 
did not provide substantial basis for finding of 
probable cause to issue search warrant for de- 
fendant's motel room, where affidavit did not 
indicate how informant obtained information 
regarding illegal drug transactions nor did it 
indicate informant's veracity, though police at- 
tempted to corroborate informant's information 
by checking for criminal records on individuals 
named in affidavits. U.S. v. Laws, C.A.D.C. 
1986, 808 F.2d 92, 257 U.S.App.D.C. 197. 
Drugs And Narcotics <£=> 188(6) 

Independent police investigation may make 
sufficient showing of probable cause for issu- 
ance of search warrant even where investiga- 
tion began with tip from anonymous informant 
whose credibility, reliability, and source of in- 
formation were questionable or unknown. U. 
S. v. Berry, C.A.D.C. 1972, 463 F.2d 1278, 150 
U.S.App.D.C. 187. Searches And Seizures ©^ 
118 

Failure of search warrant affidavit to set forth 
factual circumstances from which magistrate 
could appraise informant's credibility and to 
state circumstances upon which informant 
based his conclusion was not fatal where, ac- 
cording to affidavits, information triggered in- 
vestigation by officers who set out details and 
results of their investigation of gambling and 
lottery law violations. D.C.C.E. §§ 22-1501, 
22-1502, 22-1505; 28 U.S.C.A. § 294(c). U. S. 
v. Berry, C.A.D.C.1972, 463 F.2d 1278, 150 
U.S.App.D.C. 187. Gaming ©=> 60; Lotteries e=> 
19 

Search warrant affidavit reciting uncorrob- 
orated tip that first person was picking up 
numbers and taking them to address of second 
person, a well-known gambler, together with 
investigative officers' observations of observed 
comings and goings and delivery of "small 
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package," all in accordance with officers' 
knowledge as to operation of numbers game, 
was sufficient to support warrant for search, 
leading to lottery and gambling charges, where 
affidavit recited that participants had gambling 
law convictions and that premises had been 
established by police records to have recently 
housed gambling operation, although it would 
have been helpful had officers elaborated on 
modus operandi of numbers operation. 
D.C.C.E. §§ 22-1501, 22-1502; 22-1505; 28 
U.S.C.A. § 294(c). U. S. v. Berry, C.A.D.C. 
1972, 463 F.2d 1278, 150 U.S.App.D.C. 187. 
Gaming <2^ 60; Lotteries <^> 19 

6. Staleness, probable cause 

Information contained in affidavits in support 
of search warrant were not too stale to satisfy 
constitutional requirements, where entire epi- 
sode from informant's tip to issuance of warrant 
consumed less than ten hours. U.S. v. Laws, 
C.A.D.C. 1986, 808 F.2d 92, 257 U.S.App.D.C. 
197. Searches And Seizures ^ 121.1 

7. Permissible subjects, objects, and purposes 

Trial court's order granting application for 
search warrant in order that three objects, be- 
lieved to be bullets shot at defendant during 
armed robbery, be removed from defendant's 
body was proper under search warrant statute 
since statute was broad enough to encompass 
the order. D.C.C.E. §§ 17-305(a), 23-521. 
Hughes v. U. S., 1981, 429 A.2d 1339. 
Searches And Seizures OM02 

Defendant charged with rape may not be re- 
quired to submit blood sample to-be tested for 
HIV retrovirus. United States v. Gannon, 120 
WLR 105 (Super. Ct. 1992). 

8. Scope of search 

Purse which was sitting on table apart from 
its owner was not being "worn" by owner and 
search thereof did not constitute search of own- 
er's person. U.S.C.A. Const. Amend. 4. U. S. v. 
Johnson, C.A.D.C. 1973, 475 F.2d 977, 154 
U.S.App.D.C. 393. Searches And Seizures <^ 
11 

Where search warrant was issued for apart- 
ment on affidavit which recited that within pre- 
ceding two weeks information had come to po- 
lice from reliable informant that narcotics were 
being sold in apartment and that agent had 
purchased narcotics at apartment, and officers 
after announcing their purpose heard noise fol- 
lowed by sound of window breaking and upon 
entry found party attempting to escape through 
window, search of purse which belonged to 
defendant who was in apartment and which 
was sitting on table was proper. U.S.C.A. Const. 
Amend. 4. U. S. v. Johnson, C.A.D.C. 1973, 475 
F.2d 977, 154 U.S.App.D.C. 393. Drugs And 
Narcotics <^ 189(4) 
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Where search warrant authorized officers to 
search entire apartment for narcotics, apart- 
ment visitor's purse which was sitting on table 
could properly be searched in pursuit of items 
for which warrant had issued. U.S.C.A. Const. 
Amend. 4. U. S. v. Johnson, C.A.D.C. 1973, 475 
F.2d 977, 154 U.S.App.D.C. 393. Drugs And 
Narcotics <3=> 189(4) 

Seizure of newspaper article about conspira- 
tor's arrest for murder was within scope of 
search warrant which authorized search of co- 
conspirator's apartment for seizure of docu- 
ments tending to establish connection between 
coconspirators. U.S.C.A. Const. Amend. 4. Irv- 
ing v. U.S., 1996, 673 A. 2d 1284. Searches And 
Seizures <£=> 148 

Before police may seize item during search, it 
must either be particularly described in valid 
search warrant or police must have found it in 
plain view during course of lawful search and 
have probable cause to believe that it is incrimi- 
nating evidence. U.S.C.A. Const. Amend. 4. 
Irving v. U.S., 1996, 673 A.2d 1284. Searches 
And Seizures <3=> 47. 1 , 49, 148 

Warrant for search of premises at designated 
street address was sufficient to include back 
room of shop which had formerly had separate 
entrance on another street and which could be 
entered only through the apparel shop address. 
Short v. District of Columbia, 1973, 300 A. 2d 
450. Searches And Seizures <^> 148 

9. Time of execution 

Under District of Columbia law, execution of 
search warrant during nighttime was autho- 
rized where both warrant in question and its 
underlying affidavit asserted belief that cocaine 
was being sold from named premises. 
D.C.Code 1981, §§ 23-52 1(f)(5), 33-565(h). 
U.S. v. Burch, C.A.D.C. 1998, 156 F.3d 1315, 
332 U.S.App.D.C. 287, certiorari denied 119 
S.Ct. 1155, 526 U.S. 1011, 143 L.Ed.2d 220. 
Drugs And Narcotics <®=» 1 89(2) 

Federal statute providing that a search war- 
rant relating to offenses involving controlled 
substances may be served at any time of day or 
night if a judge or United States Magistrate is 
satisfied that probable cause exists for warrant 
and for its service at such time provides rele- 
vant tests by which to judge validity of search 
warrants executed at nighttime in connection 
with violations of federal narcotics laws, rather 
than District of Columbia statutes or Federal 
Rule of Criminal Procedure. D.C.C.E. 
§§ 23-521 to 23-523, 23-52 1(f)(5), 23-522(c)(l), 
33-4 14(c, h); Fed. Rules Crim.Proc. rule 41(c), 
18 U.S.C.A.; 21 U.S.C.A. § 879(a). U. S. v. 
Gooding, C.A.D.C. 1973, 477 F.2d 428, 155 
U.S.App.D.C. 259, certiorari granted 94 S.Ct. 
244, 414 U.S. 907, 38 L.Ed.2d 146, affirmed 94 
S.Ct. 1780, 416 U.S. 430, 40 L.Ed.2d 250. 
Drugs And Narcotics <&=> 1 89(2) 
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District of Columbia narcotics statute provid- 
ing that "the judge or commissioner shall insert 
a direction in the warrant that it may be served 
at any time in the day or night/', qualifies 
District of Columbia statute permitting a night- 
time execution of the search warrant if, and 
only if, there is an express authorization there- 
fore pursuant to statute; the latter statute is 
applicable to nonnarcotic cases only. D.C.C.E. 
§§ 23-52 1(f) (5), 23-522(c) (1), 23-523(b), 
33-414(h). U. S. v. Green, 1971, 331 F.Supp. 
44. Searches And Seizures <&* 146 

Where none of grounds set forth in District of 
Columbia Code for search warrant authorizing 
execution at night were included in either appli- 
cation or warrant, search made pursuant to 
warrant well after ending of daylight hours was 
invalid and evidence seized was subject to sup- 
pression, though warrant was issued in connec- 
tion with alleged violations of federal narcotics 
laws. 26 U.S.C.A. (I.R.C.1954) § 4704(a); 
D.C.C.E. §§ 23-521.(0 (5), 2.3-522(c) (1), 
23-523(b), 33-4 14(h); Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405; Fed. Rules Crim.Proc. rule 41(d), 18 
U.S.C.A. U. S. v. Gooding, 1971, 328 F.Supp. 
1005, reversed 477 F.2d 428, 155 U.S.App.D.C. 
259, certiorari granted 94 S.Ct. 244, 414 U.S. 
907, 38 L.Ed. 2d 146, affirmed 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Criminal Law 
<&=> 394.4(8); Drugs And Narcotics <3=> 189(2) 

Where affidavit in support of search warrant 
stated that automobile to be searched had spe- 
cific District of Columbia license tag and was 
registered to a District resident with a known 
address and where alleged criminal activity de- 
scribed in affidavit was ongoing and officer who 
sought search warrant delayed six days after 
verifying ownership of car before applying for 
the warrant, it could not be reasonably inferred 
that a daytime execution of the warrant was 
impossible and in absence of showing that war- 
rant could not be executed during the day or 
that stolen property which was allegedly in car 
was likely to be removed unless seized forthwith 
or would be in car only at certain times of day, 
allegations did not support issuance of night- 
time search warrant. D.C.C.E. §§ 23-521, 
23-52 1(f)(5), 23-522, 23-522(c). Spence v. U. 
S., 1977, 370 A. 2d 1351. Searches And Sei- 
zures G^ 1 46 

Where judge issuing warrant for nighttime 
search of juvenile's home must have known that 
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search was to be executed at night, warrant 
authorized nighttime search on its face, and 
judge was orally informed that property sought 
was likely to be removed or destroyed if not 
seized forthwith, warrant was not defective be- 
cause application for it did not contain, in writ- 
ing, any of grounds for authorizing nighttime 
search.' D.C.C.E. §§ 23-52 1(f)(5), 23-522; 
23-522(a-c), (c)(2); Fed. Rules Crim.Proc. rules 
41, 41(c), 18 U.S.C.A.; U.S.C.A.Const. Amend. 
4. Matter of L. J. W., 1977, 370 A.2d 1333. 
Searches And Seizures ©^ 146 

Even though search warrant and supporting 
affidavit did not comply with the specific provi- 
sions of the District of Columbia Code relating 
to nighttime searches, search warrant, which 
was issued pursuant to Comprehensive Drug 
Abuse Prevention and Control Act on basis that 
there was reason to believe premises contained 
contraband and which permitted day or night- 
time execution was valid. Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 22-1 5 15(a), 22-3601, 23-501(1), 23-521 to 
23-523, 23-521(f) (5), 23-522(c) (1), 33-402, 
33-4 14(h), 33-416; Fed. Rules Crim.Proc. rule 
41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 294 
A.2d 164, certiorari denied 93 S.Ct. 341, 409 
U.S. 992, 34 L.Ed.2d 258, dissenting opinion 93 
S.Ct, 448, 409 U.S. 992, 34 L.Ed.2d 296. Drugs 
And Narcotics ®» 189(2) 

10. Entry 

Officer's failure to knock and announce at 
outer door did not give rise to violation of 
"knock-and-announce" statute, where doorway 
gave entry into a common hallway some dis- 
tance from apartment which officers sought to 
search. 18 U.S.C.A. § 3109. U.S. v. Alatishe, 
1985, 616 F.Supp. 1406. Searches And Sei- 
zures @=> 143.1 

1 1 . Review 

When reviewing challenge to search warrant, 
appellate court accords great deference to de- 
termination of magistrate. U.S.C.A. Const. 
Amend. 4. Irving v. U.S., 1996, 673 A.2d 1284. 
Searches And Seizures <&=> 191 

Appellate court's function in reviewing chal- 
lenge to search warrant is only to ensure that 
magistrate had substantial basis for concluding 
existence of probable cause. U.S.C.A. Const. 
Amend. 4. Irving v. U.S., 1996, 673 A.2d 1284. 
Searches And Seizures <>=> 200 



§ 23—522. Applications for search warrants. 

(a) Each application for a search warrant shall be made in writing upon oath 
or affirmation to a judicial officer. 

(b) Each application shall include — 
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(1) the name and title of the applicant; 

(2) a statement that there is probable cause to believe that property of a 
kind or character described in section 23-52 1(d) is likely to be found in a 
designated premise, in a designated vehicle or object, or upon designated 
persons; 

(3) allegations of fact supporting such statement; and 

(4) a request that the judicial officer issue a search warrant directing a 
search for and seizure of the property in question. 

The applicant may also submit depositions or affidavits of other persons 
containing allegations of fact supporting or tending to support those contained 
in the application. 

(c) The application may also contain a request that the search warrant be 
made executable at any hour of the day or night upon the ground that there is 
probable cause to believe that (1) it cannot be executed during the hours of 
daylight, (2) the property sought is likely to be removed or destroyed if not 
seized forthwith, or (3) the property sought is not likely to be found except at 
certain times or in certain circumstances. Any request made pursuant to this 
subsection must be accompanied and supported by allegations of fact support- 
ing such request. 

(July 29, 1970, 84 Stat. 615, Pub. L. 91-358, title II, § 210(a); Oct. 26, 1974, 88 Stat. 
1455, Pub. L. 93-481, § 4(c).) 



Prior Codifications 

1981 Ed., § 23-522. 
1973 Ed., § 23-522. 



Historical and Statutory Notes 



Cross References 



Alcoholic Beverage Control Act, search warrants, see § 25-803. 

Businesses, examination of books and search of premises of certain businesses, see § 5-1 17.02. 

Cruelly to animals, search warrants to prevent, see § 22-1005. 

Gaming houses or bawdy houses, authorization of searches, see § 5-1 15.06. 

Milk containers, search warrants to discover illegal use, see §§ 36-125 and 36-1555. 

Pawned or pledged property, examination of property, see § 5-1 17.03. 

Raids, prohibition of advance information of raids to attorneys or bondsmen, see § 23-1 109. 

Uniform Narcotic Drug Act, search warrants, see § 48-902.04. 

Weights, Measures, and Markets, warrantless searches by Director, see § 37-201.24. 

Section References 

This section is referred to in § 23-521. 

Library References 
Key Numbers Encyclopedias 

Searches and Seizures <3=>1 05. C.J.S. Searches and Seizures §§ 137, 145, 

Westlaw Key Number Search: 349kl05. 149 to 150, 152 to 154, 236, 244. 

ALR Library Treatises and Practice Aids 

Propriety Of Execution Of Search Warrant At Wright & Miller: Federal Prac. & Proc. 

Nighttime, 41 A.L.R. 5th 171. §§ 56 (R 4), 670 (R 41). 
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Notes of Decisions 



Affidavits, probable cause 5 
Authority to issue and execute, multiple sover- 
eignties 3 
Construction and application 1 
Informants, probable cause 6 
Multiple sovereignties 2, 3 

In general 2 

Authority to issue and execute 3 
Night execution 7 
Probable cause 4-6 

In general 4 

Affidavits 5 

Informants 6 
Time of execution 7 



1 . Construction and application 

Federal Rules of Criminal Procedure govern- 
ing service of federal search warrants is not 
applicable to searches governed by more specif- 
ic narcotic search statutes. Fed. Rules Crim. 
Proc. rule 41, 18 U.S.C.A.; Comprehensive 
Drug Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405. Gooding v. U. S., U.S.Dist.Col.1974, 94 
S.Ct. 1780, 416 U.S. 430, 40 L.Ed.2d 250. 
Drugs And Narcotics <£=> 1 89( 1 ) 

General provision relating to search warrants 
found in the District, of Columbia Code and then 
incorporated in similar form into the new Supe- 
rior Court Rules was intended to be a counter- 
part to comparable Federal Rules of Criminal 
Procedure. D.C.C.E. § 23-521 et seq.; Fed. 
Rules Crim. Proc. rule 41, 1.8 U.S.C.A. Gooding 
v. U. S., U.S.Dist.Col.1974, 94 S.Ct. 1780, 416 
U.S. 430, 40 L.Ed. 2d 250. Searches And Sei- 
zures <&=> 101 

The laws dealing with narcotics and drug 
problems are controlling over the general 
search warrant provisions of the United States 
and District of Columbia Codes. Comprehen 
sive Drug Abuse Prevention and Control Act of 
1970, § 509(a), 21 U.S.C.A. § 879(a); D.C.C.E; 
§§ 23-501(1), 23-521 to 23-523, 23-52 1(f) (5) 
23-522(c) (1), 33-414(h); Fed.Rules Crim. Proc 
rule 41(c), 18 U.S.C.A. U. S. v. Thomas, 1972 
294 A.2d 164, certiorari denied 93 S.Ct. 341 
409 U.S. 992, 34 L.Ed.2d 258, dissenting opin 
ion 93 S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296 
Drugs And Narcotics <&=> 181 

2. Multiple sovereignties — In general 

Operative facts surrounding search for nar- 
cotics indicated that standards for issuance of 
search warrant were governed by federal statute 
rather than local laws of District of Columbia, 
where, inter alia, a United States attorney filed 
warrant application with a federal magistrate, 
alleging violations of United States Code for 
which defendant was later indicted, and neither 
application nor supporting affidavits contained 



any mention of local narcotics laws; failure of 
Congress to include in federal statute a special 
provision authorizing District of Columbia po- 
lice officers to obtain search warrants for inves- 
tigating federal offenses could not be taken as a 
deliberate exclusion in view of the overall statu- 
tory framework. D.C.C.E. § 23-521 et seq.; 
Comprehensive Drug Abuse Prevention and 
Control Act of 1970, § 509(a), 21 U.S.C.A. 
§ 879(a); 18 U.S.C.A. § 1405; Fed.Rules Crim. 
Proc. rule 41, 18 U.S.C.A. Gooding v. U. S., 
U.S.Dist.Col.1974, 94 S.Ct. 1780, 416 U.S. 430, 
40 L.Ed.2d 250. Drugs And Narcotics <3=> 
187(1) 

Statute of the District of Columbia dealing 
with issuance of search warrants on complaint 
under oath need not be complied with when 
Federal Rule of Criminal Procedure dealing 
with search and seizure has been complied 
with. D.C.Code 1951, § 23-301; Fed.Rules 
Crim.Proc. rule 41, 18 U.S.C.A. Shay v. U.S., 
C.A.D.CJ954, 212 F.2d 809, 93 U.S.App.D.C. 
379, certiorari denied 74 S.Ct. 865, 347 U.S. 
1012, 98 L.Ed. 1136. Searches And Seizures 
&=> 105.1 

Search warrant, which had been executed in 
accordance with Federal Rules of Criminal Pro- 
cedure, was valid even though it did not comply 
with District of Columbia statute authorizing 
issuance of search warrants. Fed.Rules Crim. 
Proc. rule 41(c), 18 U.S.C.A.; D.C.Code 1951, 
§ 23-301. Ledbetter v. U.S., C.A.D.C.1953, 211 
F.2d 628, 93 U.S.App.D.C. 155, certiorari de- 
nied 74 S.Ct. 789, 347 U.S. 977, 98 L.Ed. 1116. 
Searches And Seizures <£=> 105.1 



3. 



multi 



— Authority to issue and execute, 
pie sovereignties 

Even though officers preparing search war- 
rants cited inapplicable statutes in support of 
issuance of warrant, search warrant signed by 
Superior Court judge was nevertheless effective 
since judge clearly had authority to authorize 
search warrant. D.C.Code 1981, § 33-565. 
U.S. v. Bright, 1982, 563 F.Supp. 354. 
Searches And Seizures ©=> 105.1 

Arrest and search warrants were not invalid 
merely because an Assistant United States attor- 
ney had given his approval to the complainants 
to secure the warrants. Fed.Rules Crim.Proc. 
rules 3, 4, 41, 18 U.S.C.A.; 18 U.S.C.A. § 3045. 
U.S. v. Purgitt, D.D.C1959, 176 F.Supp. 557. 
Criminal Law <$=> 217; Searches And Seizures 
@=» 106 

In determining whether to suppress narcotics 
evidence seized pursuant to search warrant, 
which was later found to be invalid insofar as it 
was issued to and executed by United States 
park police officers who were not statutorily 
authorized to apply for or execute search war- 
rants issued pursuant to local narcotics law, 
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"objectively reasonable" standard would be ap- 
plied; evidentiary hearing was required to. de- 
termine whether United States park police offi- 
cers' reliance on warrant, which was issued to 
them in violation of express terms of statute, 
was "objectively reasonable." D.C.Code 1981, 
§ 33-565. U.s' v. Edelen, 1987, 529 A.2d 774. 
Criminal Law <£=> 394.4(5.1) 

In the future, any reliance on warrant issued 
to United States park police pursuant to local 
narcotics law, which by its express terms does 
not permit issuance to or execution by park 
police, will not be "objectively reasonable." 
D.C.Code 1981, § 33-565(e). U.S. v. Edelen, 
1987, 529 A.2d 774. Criminal Law <B=> 
394.4(5.1) 

United States park police officers cannot 
properly be issued search warrants pursuant to 
local narcotics law; plain language of local law, 
reinforced by scant legislative history, provides 
that search warrants can be issued only to chief 
of police of district or members of metropolitan 
police department. D.C.Code 1981, 

§ 33-565(e). U.S. v. Edelen, 1987, 529 A.2d 
774. Drugs And Narcotics <S=> 187(1) 

Although application for search warrant is- 
sued to United States park police did not state 
whether warrant was applied for under federal 
or local law, warrant was issued under local 
law, even though applicants were federal offi- 
cers, in light of evidence that application for 
warrant was filed in superior court, not federal 
court; warrant directed executing officers to 
file copy ol warrant and return with superior 
court, not with federal magistrate as required 
by federal law; warrant was returned to issuing 
judge in superior court, not to federal magis- 
trate; and defendant, whose premises were 
searched pursuant to warrant, was charged only 
under local law. D.C.Code 1981, § 33-565; 
Comprehensive Drug Abuse Prevention and 
Control Act of 1970, § 509, 21 U.S.C.A. § 879; 
Fed.Rules Cr.Proc.Rule 41(a), 18 U.S.C.A. U.S. 
v. Edelen, 1987, 529 A.2d 774. Searches And 
Seizures <3^ 101 

4. Probable cause — In general 

Affiant seeking a search warrant and issuing 
magistrate had some latitude in interpretation 
of evidence before them, and evidence may sup- 
port warrant even though later held insufficient 
to support conviction. U. S. v. Bast, C.A.D.C. 
1974, 495 F.2d 138, 161 U.S.App.D.C. 312. 
Searches And Seizures® 3 ' 105.1 

Affidavits in support of warrant applications 
are to be given a commonsense reading. 
U.S.C.A. Const.Amend. 4. U.S. v. Watson, 
1982, 551 F.Supp. 1123. Searches And Sei- 
zures <&=> 105.1 

Determination of whether there was an ade- 
quate showing of probable cause to support a 
search warrant must be tested and interpreted 
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by magistrates and courts in a commonsense 
and realistic fashion. Tyler v. U. S., 1972, 298 
A. 2d 224. Searches And Seizures <£=> 113.1 

Observations of fellow officers of government 
engaged in a common investigation are a reli- 
able basis for a search w r arrant applied for by 
one of their number. Tyler v. U. S., 1972, 298 
A. 2d 224. Searches And Seizures <£=> 1 1 9 

Alleged fact that there was no evidence to 
show that person from whom undercover agent 
purchased heroin obtained the heroin from 
within defendant's residence because such per- 
son was not searched by undercover agent prior 
to his entry did not render affidavit in support 
of search warrant inadequate, where affidavit 
demonstrated that agent's covert status was un- 
known to person from whom he purchased the 
heroin and therefore he was in no position to 
search such person without compromising his 
status, and there was no reason to assume false 
dealings. Tyler v. U. S., 1972, 298 A.2d 224. 
Drugs And Narcotics @=> 1 88( 1 ) 

5. Affidavits, probable cause 

Warrants not supported by written sworn dec- 
laration void. U.S. v. Keleher, 1924, 2 F.2d 
934, 55 App.D.C. 132. Searches And Seizures 
<^> 108 

Courts should be extremely cautious in allow- 
ing a finding of probable cause for search war- 
rant to be made based on information outside 
the affidavit and of which the judicial officer is 
only presumed to know, especially where that 
information is critical to such a determination. 
U.S.C.A. Const.Amend. 4. U.S. v. Muggins, 
1990, 733 F.Supp. 445. Searches And Seizures 
<3^ 108 

Affidavits in support of search warrant are to 
be read in their entirety. U. S. v. Kuch, 
D.D.C1968, 301 F.Supp. 961. Searches And 
Seizures ®^ 105.1 

A search warrant was not insufficient on its 
face even though issued on the basis of a joint 
affidavit signed by three police officers where 
affidavit specified with clarity which items of 
information were known by each of the affiants. 
U. S. v. Castle, D.D.C1962, 213 F.Supp. 56. 
Searches And Seizures ©=> 1 07 

The commissioner is not required to personal- 
ly type up affidavit upon which search warrant 
is based, and the investigating police officers 
can prepare the affidavit, and if the complaint is 
dated, signed and sworn to by one of the com- 
plainants and the commissioner is satisfied that 
sworn statements constitute sufficient basis lor 
the issue of the warrant, the requirements of 
Federal Rules of Criminal Procedure have been 
fulfilled. Fed.Rules Crim.Proc. rules 3, 4, 18 
U.S.C.A. U.S. v. Purgitt, D.D.C1959, 176 
F.Supp. 557. Searches And Seizures <3^ 107 

Affidavit for search warrant need not state all 
facts and circumstances known to officers, but 
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need only set forth sufficient facts in short and 
concise manner to establish probable cause. 
U.S. v. Bell, D.D.C1955, 17 F.R.D. 13. 
Searches And Seizures <^ 105.1 

6. Informants, probable cause 

In determining whether probable cause exists 
for magistrate to issue search warrant, so long 
as magistrate is sufficiently informed of underly- 
ing circumstances which justify belief in inform- 
er's reliability and underlying circumstances 
upon which informer concluded that contra- 
band was where he claimed it was, informer's 
allegations require no independent corrobora- 
tion. U.S.C.A.Const. Amend. 4. Jones v. U. S., 
1975, 336 A.2d 535, certiorari denied 96 S.Ct. 
427, 423 U.S. 997, 46 L.Ed.2d 372. Searches 
And Seizures <&=> 1 1 7 

Affidavit, which, inter alia, stated that attest- 
ing officer watched front door of apartment 
building, a multi storied structure with many 
units, after giving informant money to purchase 
narcotics from defendant rather than watching 
defendant's door did not, on theory that officer 
could not attest to informant's entry into defen- 
dant's apartment, thereby render search war- 
rant based on such affidavit invalid. 
U.S.C.A.Const. Amend. 4. Jones v. U. S., 1975, 
336 A.2cl 535, certiorari denied 96 S.Ct. 427, 
423 U.S. 997, 46 L.Ed.2d 372. Drugs And 
Narcotics ®=> 188(1) 

There was no need to demonstrate, in affida- 
vit in support of a search warrant, reliability of 
informant who merely aided in initial contact 
with person from whom agent purchased her- 
oin, where thereafter investigation proceeded 
independently, and since affidavit contained ob- 
servations of agent accompanying such person 
to address respecting a purchase of heroin and 
presence of heroin in premises, affidavit re- 
flected sufficient probable cause to issue search 
warrant. Tyler v. U. S., 1972, 298 A.2d 224. 
Drugs And Narcotics ©^ 188(6) 

7. Time of execution 

Federal statute relating to searches for "con- 
trolled substances" and providing that a war- 
rant may be served at any time of the day or 
night as long as the issuing authority is satisfied 
that probable cause exists to believe that there 
are grounds for the warrant "and for its service 
at such time" requires no special showing for a 
nighttime search, other than a showing that the 
contraband is likely to be on the property or 
person to be searched at that time. Compre- 
hensive Drug Abuse Prevention and Control Act 
of 1970, § 509(a), 21 U.S.C.A. § 879(a). Good- 
ing v. U. S., U.S.Dist.Col.1974, 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Drugs And 
Narcotics e» 189(2) 

Federal statute providing that a search war- 
rant relating to offenses involving controlled 
substances may be served at any time of day or 
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night if a judge or United States Magistrate is 
satisfied that probable cause exists for warrant 
and for its service at such time provides rele- 
vant tests by which to judge validity of search 
warrants executed at nighttime in connection 
with violations of federal narcotics laws, rather 
than District of Columbia statutes or Federal 
Rule of Criminal Procedure. D.C.C.E. 
§§ 23-521 to 23-523, 23-521(0(5), 23-522(c)(l), 
33-414(c, h); Fed.Rules Crim.Proc. rule 41(c), 
18 U.S.C.A.; 21 U.S.C.A. § 879(a). U. S. v. 
Gooding, C.A.D.C.1973, 477 F.2d 428, 155 
U.S.App.D.C. 259, certiorari granted 94 S.Ct. 
244, 414 U.S. 907, 38 L.Ed.2d 146, affirmed 94 
S.Ct. 1780, 416 U.S. 430, 40 L.Ed.2d 250. 
Drugs And Narcotics <S» 189(2) 

District of Columbia narcotics statute provid- 
ing that "the judge or commissioner shall insert 
a direction in the warrant that it may be served 
at any time in the day or night.", qualifies 
District of Columbia statute permitting a night- 
time execution of the search warrant if, and 
only if, there is an express authorization there- 
fore pursuant to statute; the latter statute is 
applicable to nonnarcotic cases onlv. D.C.C.E. 
§§ 23-521(0 (5), 23-522(c) (1)/' 23-523(b), 
33-414(h). U. S. v. Green, 1971, 331 F.Supp. 
44. Searches And Seizures <®= 146 

Where none of grounds set forth in District of 
Columbia Code for search warrant authorizing 
execution at night were included in either appli- 
cation or warrant, search made pursuant to 
warrant well after ending of daylight hours was 
invalid and evidence seized was subject to sup- 
pression, though warrant was issued in connec- 
tion with alleged violations of federal narcotics 
laws. 26 U.S.C.A. (I.R.C.1954) § 4704(a); 
D.C.C.E. §§ 23-521(0 (5), 23-522(c) (1), 
23-523(b), 33-4 14(h); Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405; Fed.Rules Crim.Proc. rule 41(d), 18 
U.S.C.A. U. S. v. Gooding, 1971, 328 F.Supp. 
1005, reversed 477 F.2d 428, 155 U.S.App.D.C. 
259, certiorari granted 94 S.Ct. 244, 414 U.S. 
907, 38 L.Ed.2d 146, affirmed 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Criminal Law 
<&=> 394.4(8); Drugs And Narcotics &=> 189(2) 

Where affidavit in support of search warrant 
stated that automobile to be searched had spe- 
cific District of Columbia license tag and was 
registered to a District resident with a known 
address and where alleged criminal activity de- 
scribed in affidavit was ongoing and officer who 
sought search warrant delayed six days after 
verifying ownership of car before applying for 
the warrant, it could not be reasonably inferred 
that a daytime execution of the warrant was 
impossible and in absence of showing that war- 
rant could not be executed during the day or 
that stolen property which was allegedly in car 
was likely to be removed unless seized forthwith 
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or would be in car only at certain times of day, 
allegations did not support issuance of night- 
time search warrant. D.C.C.E. §§ 23-521, 
23-521(0(5), 23-522, 23-522(c). Spence v. U. 
S., 1977, 370 A.2d 1351. Searches And Sei- 
zures <>=> 146 

Where judge issuing warrant for nighttime 
search of juvenile's home must have known that 
search was Lo be executed at night, warrant 
authorized nighttime search on its face, and 
judge was orally informed that property sought 
was likely to be removed or destroyed if not 
seized forthwith, warrant was not defective be- 
cause application for it did not contain, in writ- 
ing, anv of grounds for authorizing nighttime 
search/ D.C.C.E. §§ 23-521(0(5), 23-522, 
23-522(a-c), (c)(2); Fed. Rules Crim.Proc. rules 
41, 41(c), 18 U.S.C.A.; U.S.C.A. Const. Amend. 
4. Matter of L. J. W., 1977, 370 A.2d 1333. 
Searches And Seizures <3= :> 1 46 



§ 23-523 

Note 1 

Even though search warrant and supporting 
affidavit did not comply with the specific provi- 
sions of the District of Columbia Code relating 
to nighttime searches, search warrant, which 
was issued pursuant to Comprehensive Drug 
Abuse Prevention and Control Act on basis that 
there was reason to believe premises contained 
contraband and which permitted day or night- 
time execution was valid. Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 22-151 5(a), 22-3601, 23-501(1), 23-521 to 
23-523, 23-521(1) (5), 23-522(c) (1), 33-402, 
33-414(h), 33-416; Fed.Rules Crim.Proc. rule 
41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 294 
A.2d 164, certiorari denied 93 S.Ct. 341, 409 
U.S. 992, 34 L.Ed.2d 258, dissenting opinion 93 
S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296. Drugs 
And Narcotics <S=> 1 89(2) 



§ 23-523. Time of execution of search warrants. 

(a) A search warrant shall not be executed more than ten days after the date 
of issuance and shall be returned to the court after its execution or expiration in 
accordance with section 23-52 1(f)(6). 

(b) A search warrant may be executed on any day of the week and, in the 
absence of express authorization in the warrant pursuant to section 
23-52 1(f)(5), shall be executed only during the hours of daylight. 

(June 3, 1997, D.C. Law 1 1-275, § 14(b), 44 DCR 1408.) 



Prior Codifications 

1981 Ed, § 23-523. 
1973 Ed., § 23-523. 



Legislative History of Laws 

Law 11-275, the "Second Criminal Code 
Technical Amendments Act of 1996," was intro- 
duced in Council and assigned Bill No. 11-909, 



Historical and Statutory Notes 

which was referred to the Committee of the 
Whole. The Bill was adopted on first and sec- 
ond readings on November 1 , 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor 
on December 24, 1996, it was assigned Act No. 
1 i— 520 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 11-275 became 
effective on June 3, 1997. 



Library References 
Key Numbers Encyclopedias 

Searches and Seizures @=> 145. CJ.S. Searches and Seizures §§ 202 to 204, 

Westlaw Key Number Search: 349kl45. 216. 

Notes of Decisions 
Authority to issue and execute, multiple sover- Time of execution — Cont'd 



eignties 3 
Construction and application 1 
Delay, time of execution 7 
Forthwith search, time of execution 5 
Multiple sovereignties 2, 3 

In general 2 

Authority to issue and execute 3 
Might, time of execution 6 
Time of execution 4-7 

In general 4 



Delay 7 

Forthwith search 5 
Night 6 



1. Construction and application 

Federal Rules of Criminal Procedure govern- 
ing service of federal search warrants is not 
applicable to searches governed by more specif- 
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Note 1 

ic narcotic search statutes. Fed. Rules Crim. 
Proc. rule 41, 1.8 U.S.C.A.; Comprehensive 
Drug Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405. Gooding v. U. S., U.S.Dist. Col. 1974, 94 
S.Ct. 1780, 416 U.S. 430, 40 L.Ed. 2d 250. 
Drugs And Narcotics <^> 1 89(1) 

General provisions governing service of war- 
rants are displaced in the face of a specific 
statutory regime for an articulated class of of- 
fenses. Fed. Rules Cr.Proc.Rule 41, 18 U.S.C.A. 
U.S. v. Burch, C.A.D.C.1998, 156 F.3d 1315, 
332 U.S.App.D.C. 287, certiorari denied 119 
S.Ct. 1155, 526 U.S. 1011, 143 L.Ed.2d 220. 
Searches And Seizures <3^ 145.1 

The laws dealing with narcotics and drug 
problems are controlling over the general 
search warrant provisions of the United States 
and District of Columbia Codes. Comprehen- 
sive Drug Abuse Prevention and Control Act of 
1970, § 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 23-501(1), 23-521 to 23-523, 23-52 1(f) (5), 
23-522(c) (1), 33-414(h); Fed.Rules Crim.Proc. 
rule 41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 
294 A. 2d 164, certiorari denied 93 S.Ct. 341, 
409 U.S. 992, 34 L.Ed. 2d 258, dissenting opin- 
ion 93 S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296. 
Drugs And Narcotics ©=> 181 

2. Multiple sovereignties — In general 

District of Columbia Code warrant provisions 
are not inapplicable to warrants issued in con- 
nection with federal offenses. 26 U.S.C.A. 
(1.R.C.1954) § 4704(a); D.C.C.E. §§ 23-501, 
23-521(0 (5), 23-522(c) (1), 23-523(b), 
23-1322, 33-41 4(h); Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405; Fed.Rules Crim.Proc. rule 41(d), 18 
U.S.C.A. ■ U. S. v. Gooding- 1971, 328 F.Supp. 
1005, reversed 477 F.2d 428, 155 U.S.App.D.C. 
259, certiorari granted 94 S.Ct. 244, 414 U.S. 
907, 38 L.Ed.2d 146, affirmed 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Criminal Law 
<S=>206 

3. Authority to issue and execute, multi- 
ple sovereignties 

In the future, any reliance on warrant issued 
to United States park police pursuant to local 
narcotics law, which by its express terms does 
not permit issuance to or execution by park 
police, will not be "objectively reasonable." 
D.C.Code 1981, § 33-565(e). U.S. v. Edelen, 
1987, 529 A.2d 774. Criminal Law <S=> 
394.4(5.1) 

In determining whether to suppress narcotics 
evidence seized pursuant to search warrant, 
which was later found to be invalid insofar as it 
was issued to and executed by United States 
park police officers who were not statutorily 
authorized to apply for or execute search war- 
rants issued pursuant to local narcotics law, 
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"objectively reasonable" standard would be ap- 
plied; evidentiary hearing was required to de- 
termine whether United States park police offi- 
cers' reliance on warrant, which was issued to 
them in violation of express terms of statute, 
was "objectivelv reasonable." D.C.Code 1981, 
§ 33-565. U.S^ v. Edelen, 1987, 529 A.2d 774. 
Criminal Law @=» 394.4(5.1) 

4. Time of execution — In general 

Police officer's failure to cross out "daytime" 
clause of search warrant which authorized 
search "in the daytime/at any time of the day or 
night" did not render warrant invalid, as legal 
standard for evaluating validity of search did 
not contain time restriction, officer acted in 
good faith, and officer's conduct was objectively 
reasonable. U.S. v. Burch, C.A.D.C.1998, 156 
F.3d 1315, 332 U.S.App.D.C. 287, certiorari de- 
nied 119 S.Ct. 1155, 526 U.S. 1011, 143 
L.Ed. 2d 220. Searches And Seizures &* 146 

District of Columbia statute providing that 
search warrant, absent express authorization in 
warrant pursuant to statute, should be executed 
only during hours of daylight is, as special or 
local statute, qualification upon prior general 
federal statute providing that search warrant 
relating to offenses involving controlled sub- 
stances may be served at any time of day or 
night if judge or United States magistrate is 
satisfied that there is probable cause to believe 
that grounds exist for warrant and its service at 
such time. D.C.C.E. § 23-523(b); Comprehen- 
sive Drug Abuse Prevention and Control Act of 
1970, § 509(a), 21 U.S.C.A. § 879(a). U. S. v. 
Gooding, 1971, 328 F.Supp. 1005, reversed 477 
F.2d 428, 155 U.S.App.D.C. 259, certiorari 
granted 94 S.Ct. 244, 414 U.S. 907, 38 L.Ed. 2d 
146, affirmed 94 S.Ct. 1780, 416 U.S. 430, 40 
L.Ed. 2d 250. Drugs And Narcotics <^ 189(2) 

Issuance of warrant signifies that judicial offi- 
cer has made determination that there are rea- 
sonable grounds to believe that the information 
underlying the warrant is true and is of suffi- 
cient reliability and timeliness to justify a search 
for up to ten days. U.S.C.A. Const. Amend. 4; 
D.C.Code 1981, § 33-565(i). Williams v. U.S., 
1990, 576 A.2d 700. Searches And Seizures ©=> 
145.1 

5. Forthwith search, time of execution 

Though outer limits of period within which 
search warrant may validly be executed and 
returned are delineated in rule providing that 
warrant may be executed and returned only 
within ten days after its date, and though 
"forthwith" command in other rule providing 
that warrant shall command officer to search 
forthwith the person or place named for proper- 
ty specified means something in point of time, 
there is no automatic touchstone by which to 
test sufficiency of compliance with "forthwith" 
command. Fed.Rules Crim.Proc. rule 41(c, d), 
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18 U.S.C.A. House v. U. S., C.A.D.C.1969, 411 

F.2d 725, 134 U.S.App.D.C. 10, certiorari de- 
nied 90 S.Ct. 2220, 399 U.S. 915, 26 L.Ed.2d 
574. Searches And Seizures <3= > 145.1 

While the federal rule provides that a search 
warrant shall command the officer to search 
"forthwith" the person or place named and that 
the warrant may be executed and returned only 
within 10 days after its date, the federal rule 
defines the word "forthwith" by limiting the 
time of search to ten days after the issuance of 
the warrant. Fed. Rules Crim.Proc. rule 41(c, d), 
18 U.S.C.A. Mitchell v. U. S., C.A.D.C.1958, 
258 F.2d 435, 103 U.S.App.D.C. 341. Searches 
And Seizures <3=> 145.1 

Where search warrant was issued on Febru- 
ary 12 but was not executed until February 17, 
the search warrant was not invalid as not exe- 
cuted "forthwith" within the federal rule. Fed. 
Rules Crim.Proc. rule 41(c, d), 18 U.S.C.A. 
Mitchell v. U. S. ( C.A.D.C.1958, 258 F.2d 435, 
103 U.S.App.D.C. 341. Searches And Seizures 
e=> 145.1 

Requirement that search warrant command 
search "forthwith" is to insure that probable 
cause existing when warrant issued also exists 
when it is executed. D.C.C.E. § 33-4 14(e, i). 
Curtis v. U. S. (App. 1970) 263 A.2d 653. 
Searches And Seizures <£=> 1 46 

Under District of Columbia Code providing 
that warrant command the search "forthwith" 
and that warrant must be executed within 10 
days after its date, delay within 10-day limita- 
tion does not, standing alone, vitiate warrant. 
D.C.C.E. § 33-414(e, i). Johnson v. U. S. (App. 
1969) 255 A.2d 494. Searches And Seizures ©=> 
145.1 

6. Night, time of execution 

Federal statute relating to searches for "con- 
trolled substances" and providing that a war- 
rant may be served at any time of the day or 
night as long as the issuing authority is satisfied 
that probable cause exists to believe that there 
are grounds for the warrant "and for its service 
at such time" requires no special showing for a 
nighttime search, other than a showing that the 
contraband is likely to be on the property or 
person to be searched at that time. Compre- 
hensive Drug Abuse Prevention and Control Act 
of 1970, § 509(a), 21 U.S.C.A. § 879(a). Good- 
ing v. U. S., U.S.Dist.Col.1974, 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Drugs And 
Narcotics @=> 189(2) 

Federal statute providing that a search war- 
rant relating to offenses involving controlled 
substances may be served at any time of day or 
night if a judge or United States Magistrate is 
satisfied that probable cause exists for warrant 
and for its service at such time provides rele- 
vant tests by which to judge validity of search 
warrants executed at nighttime in connection 
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Note 6 

with violations of federal narcotics laws, rather 
than District of Columbia statutes or Federal 
Rule of Criminal Procedure. D.C.C.E. 
§§ 23-521 to 23-523, 23-52 1 (f)(5), 23-522(c)(l), 
33-414(c, h); Fed.Rules Crim.Proc. rule 41(c), 
18 U.S.C.A.; 21 U.S.C.A. § 879(a). U. S. v. 
Gooding, C.A.D.C.1973, 477 F.2d 428, 155 
U.S.App.D.C. 259, certiorari granted 94 S.Ct. 
244, 414 U.S. 907, 38 L.Ed.2d 146, affirmed 94 
S.Ct. 1780, 416 U.S. 430, 40 L.Ed.2d 250. 
Drugs And Narcotics <3=> 1 89(2) 

Search warrant and its execution during the 
nighttime hours was proper in narcotics case 
where there was a showing of probable cause 
both as to its existence for its service at such 
time, and where it was accompanied by a sup- 
porting affidavit as well as by an insertion with- 
in the warrant as to when it could be served. 
Narcotic Drugs Import and Export Act, § 2(c, 1), 
21 U.S.C.A. § 174; 26 U.S.C.A. (I.R.C.1954) 
§ 4704(a); D.C.C.E. §§ 23-523(b), 33-414(h). 
U. S. v. Green, 1971, 331 F.Supp. 44. Drugs 
And Narcotics &=> 189(2) 

Warrant which meets the "positivity" require- 
ments of rule relating to issuance and contents 
of a warrant, or in narcotics cases the require- 
ments of statute providing, inter alia, that 
search warrant in such cases may be served at 
any time of the day or night if judge or magis- 
trate is satisfied that there is probable cause to 
believe grounds exist for the warrant and for its 
service at such time, satisfies the requirements 
necessary for its execution in the nighttime. 
Fed.Rules Crim.Proc. rule 41(c), 18 U.S.C.A.; 
Comprehensive Drug Abuse Prevention and 
Control Act of 1970, § 509(a), 21 U.S.C.A. 
§ 879(a). U. S. v. Green, 1971, 331 F.Supp. 44. 
Searches And Seizures ■£=> 146 

District of Columbia narcotics statute provid- 
ing that "the judge or commissioner shall insert 
a direction in the warrant that it may be served 
at any time in the day or night.", qualifies 
District of Columbia statute permitting a night- 
time execution of the search warrant if, and 
only if, there is an express authorization there- 
fore pursuant to statute; the latter statute is 
applicable to nonnarcotic cases only. D.C.C.E. 
§§ 23-521(f) (5), 23-522(c) (1), 23-523(b), 
33-414(h). U. S. v. Green, 1971, 331 F.Supp. 
44. Searches And Seizures ©=> 146 

Where none of grounds set forth in District of 
Columbia Code for search warrant authorizing 
execution at night were included in either appli- 
cation or warrant, search made pursuant to 
warrant well after ending of daylight hours was 
invalid and evidence seized was subject to sup- 
pression, though warrant was issued in connec- 
tion with alleged violations of federal narcotics 
laws. 26 U.S.C.A. (I.R.C.1954) § 4704(a); 
D.C.C.E. §§ 23-521(0 (5), 23-522(c) (1), 
23-523(b), 33-414(h); Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
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§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405; Fed. Rules Crim.Proc. rule 41(d), 18 
U.S.C.A. U. S. v. Gooding, 1971, 328 F.Supp. 
1005, reversed 477 F.2d 428, 155 U.S.App.D.C. 
259, certiorari granted 94 S.Ct. 244, 414 U.S. 
907, 38 L.Ed.2d 146, affirmed 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed. 2d 250. Criminal Law 
<&=> 394.4(8); Drugs And Narcotics <£=> 189(2) 

Warrant specifically authorizing search at any 
Lime of the day or night was not invalid on its 
face because it authorized a nighttime search 
and was based upon an affidavit which asserted 
that affiants had reason to believe instead of 
positive knowledge that property sought w r as on 
the premises, where warrant was issued under 
narcotics search statute on basis of an affidavit 
by two detectives that they had reason to believe 
that narcotics paraphernalia were being con- 
cealed on premises specified, and was not is- 
sued on basis of rule of criminal procedure 
pertaining to issuance of search warrants. Fed. 
Rules Crim.Proc. rule 41(c), 18 U.S.C.A.; 18 
U.S.C.A. § 1405. U. S. v. Castle, D.D.C1962, 
213 F.Supp. 52. Drugs And Narcotics <§=> 
189(2); Searches And Seizures <£=> 146 

Within rule requiring that a search warrant 
be served in daytime, unless affidavits are posi- 
tive the property is on person or in place to be 
searched, it is sufficient that the search begin in 
the daytime, although it continue after dark. 
Fed. Rules Crim.Proc. rule 41(c), 18 U.S.C.A. 
U.S. v. Bell, D.D.C1955, 126 F.Supp. 612, re- 
consideration denied 17 F.R.D. 13. Searches 
And Seizures <S= 145.1 

Where affidavit in support of search warrant 
stated that automobile to be searched had spe- 
cific District of Columbia license tag and was 
registered to a District resident with a known 
address and where alleged criminal activity de- 
scribed in affidavit was ongoing and officer who 
sought search warrant delayed six days after 
verifying ownership of car before applying for 
the warrant, it could not be reasonably inferred 
that a daytime execution of the warrant was 
impossible and in absence of showing that war- 
rant could not be executed during the day or 
that stolen property which was allegedly in car 
was likely to be removed unless seized forthwith 
or would be in car only at certain times of day, 
allegations did not support issuance of night- 
time search warrant. D.C.C.E. §§ 23-521, 
23-521(0(5), 23-522, 23-522(c). Spence v. U. 
S., 1977, 370 A.2d 1351. Searches And Sei- 
zures <3= 146 

Where judge issuing warrant for nighttime 
search of juvenile's home must have known that 
search was to be executed at night, warrant 
authorized nighttime search on its face, and 
judge was orally informed that property sought 
was likely to be removed or destroyed if not 
seized forthwith, warrant was not defective be- 
cause application for it did not contain, in writ- 
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ing, any of grounds for authorizing nighttime 
search. D.C.C.E. §§ 23-52 1 (f)(5), 23-522, 
23-522(a-c), (c)(2); Fed. Rules Crim.Proc. rules 
41, 41(c), 18 U.S.C.A.; U.S.C.A.Const. Amend. 
4. Matter of L. J. W., 1977, 370 A.2d 1333. 
Searches And Seizures C=> 146 

Even though search warrant and supporting 
affidavit did not comply with the specific provi- 
sions of the District of Columbia Code relating 
to nighttime searches, search warrant, which 
was issued pursuant to Comprehensive Drug 
Abuse Prevention and Control Act on basis that 
there was reason to believe premises contained 
contraband and which permitted day or night- 
time execution was valid. Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); D.C.C.E. 
§§ 22-1515(a), 22-3601, 23-501(1), 23-521 to 
23-523, 23-521(f) (5), 23-522(c) (1), 33-402, 
33-4 14(h), 33-416; Fed. Rules Crim.Proc. rule 
41(c), 18 U.S.C.A. U. S. v. Thomas, 1972, 294 
A.2d 164, certiorari denied 93 S.Ct. 341, 409 
U.S. 992, 34 L.Ed.2d 258, dissenting opinion 93 
S.Ct. 448, 409 U.S. 992, 34 L.Ed.2d 296. Drugs 
And Narcotics <£=> 189(2) 

Search conducted at ten o'clock in the morn- 
ing and three days after issuance of warrant 
authorizing search of defendant's apartment at 
any time during the day or night may not have 
strictly complied with criminal rule that "the 
warrant shall direct that it be served in the 
daytime, but if the affidavits are positive that the 
property is on the person or in the place to be 
searched, the warrant may direct that it be 
served at any time.", but error constituted only 
technical defect and there was no unreasonable 
action on part of the government prejudicing 
constitutionally protected rights where magis- 
trate's finding of probable cause had clear sup- 
port from affidavit. Fed. Rules Crim.Proc. rule 
41(c), 18 U.S.C.A. U.S. v. Scott (App. 1970) 
269 A.2d 444. Searches And Seizures &=> 145.1 

7. Delay, time of execution 

Search warrant for house was not invalid on 
ground that facts supporting probable cause for 
immediate search had become stale by time 
warrant was executed, where warrant was exe- 
cuted within ten-day statutory period and it was 
entirely reasonable for police to assume that in 
absence of interdiction, house would continue 
to serve as fixed and secure location for drug 
sales. U.S.C.A. Const.Amend. 4; Fed. Rules Cr. 
Proc.Rule 41(c)(1), 18 U.S.C.A. U.S. v. Allen, 
C.A.D.C.1992, 960 F.2d 1055, 295 U.S.App.D.C. 
128, certiorari denied 113 S.Cl. 231, 506 U.S. 
881, 121 L.Ed. 2d 167. Drugs And Narcotics <3=> 
188(8) 

As respects question of timeliness of execution 
of search warrant, search reasonably referable 
to a contemporaneous violation of law is neces- 
sary. Fed. Rules Crim.Proc. rule 41(c, d), 18 
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U.S.C.A. House v. U. S., C.A.D.C.1969, 411 informant that people were inside that had 
F.2d 725, 134 U.S.App.D.C. .10, certiorari de- numbers slips on them did not render search 
nied 90 S.Ct. 2220, 399 U.S. 915, 26 L.Ed.2d unlawful. D.C.C.E. § 23~523(a); D.C.C.E. SCR, 
574. Searches And Seizures e= 145.1 Criminal Rule 41(e)(1); U.S.C.A. Const. Amend. 
In absence of showing of prejudice, delay of 4. U. S. v. Graves, 1974, 315 A. 2d 559. Gam- 
one and one-half days between issuance of war- ing <3= 60 

rant and its execution did not invalidate search. Even an unrea sonable time lag in execution 

Fed.Rules Crim.Proc, rule 41(d), 18 U.S.C.A. of search warrant must prejudice defendant to 

U. S v. Kuch D.D.C1968 301 F.Supp. 965. render search invalid. D.C.C.E. § 33-414(e, i). 

Searches And Seizures <S=> 145.1 Curtis v D s (App 197Q) 263 A2d 653 

Search of house executed five days alter war- Searches And Seizures <3=> 145 1 

rant was issued was not untimely; statute al- _ r , f . n , x , , . , ^ , , , 

, u . . i i Delendant tailed to show that eight-day delay 

lows a search warrant to be served up to Len . . , . r, • • j 

days after issuance, there had been long-stand- m executing search warrant after ,t was issued 

ing complaints to police about activities in had prejudiced him. DCCE - & 33-41 4(e i). 

house, and man who came out of house and Curtis v. U. S. (App. 1970) 263 A.2d 653. 

spotted police reinforced judicial officer's deter- Searches And Seizures <&=» 145.1 

mination of timeliness. D.C.Code 1981, Inasmuch as no prejudice to defendant was 

§ 33-565(i); U.S.C.A. Const.Amend. 4. claimed by reason of failure to execute search 

Williams v. U.S., 1990, 576 A. 2d 700. Searches warrant until six days after its issuance, such 

And Seizures <3= 145.1 delay did not vitiate the warrant and did not 

Where warrant authorized search of delica- require suppression of evidence obtained pursu- 
tessen within ten days of date of issuance of ant to warrant. D.C.C.E. § 33-4 14(e, i). John- 
warrant for gambling paraphernalia, fact that son v. U. S. (App. 1969) 255 A. 2d 494. Crimi- 
police permitted eight days to elapse before nal Law <3=> 394.4(8); Searches And Seizures <S= 
executing the warrant after receiving tip from 145.1 

§ 23-524, Execution of search warrants. 

(a) An officer executing a warrant directing a search of a dwelling house or 
other building or a vehicle shall execute such warrant in accordance with 
section 3109 of Title 18, United States Code. 

(b) An officer executing a warrant directing a search of a person shall give, 
or make reasonable effort to give, notice of his identity and purpose to the 
person, and, if such person thereafter resists or refuses to permit the search, 
such person shall be subject to arrest by such officer pursuant to section 23-581 
(a) for violation of section. 432 of the Revised Statutes of the United States 
relating to the District of Columbia (D.C. Official Code, sec. 22-405) (resisting a 
police officer) or other applicable provision of law. 

(c)(1) An officer or agent executing a search warrant shall write and sub- 
scribe an inventory setting forth the time of the execution of the search warrant 
and the property seized under it. 

(2) If the search is of a person, a copy of the warrant and of the return 
shall be given to that person. 

(3) If the search is of a place, vehicle, or object, a copy of the warrant and 
of the return shall be given to the owner thereof if he is present, or if he is 
not, to an occupant, custodian, or other person present; or if no person is 
present, the officer shall post a copy of the warrant and of the return upon 
the premises, vehicle, or object searched. 

(d) A copy of the warrant shall be filed with the court whose judge or 
magistrate authorized its issuance on the next court day after its execution, 
together with a copy of the return. 
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(e) An officer or agent executing a search warrant may seize any property 
discovered in the course of the lawful execution of such warrant if he has 
probable cause to believe that such property is subject to seizure under section 
23-52 1(d), even if the property is not enumerated in the warrant or the 
application therefor, and no additional warrant shall be required to authorize 
such seizure, if the property is fully set forth in the return. Such seizure may 
include taking physical or other impressions or performing chemical, scientific, 
or other tests or experiments. 

(f) An officer or agent executing a search warrant may take photographs and 
measurements during the execution. 

(g) An officer executing a warrant directing a search of premises or a vehicle 
may search any person therein (1) to the extent reasonably necessary to protect 
himself or others from the use of any weapon which may be concealed upon the 
person, or (2) to the extent reasonably necessary to find property enumerated in 
the warrant which may be concealed upon the person. 

(July 29, 1970, 84 Stat. 615, Pub. L. 91-358, title II, § 210(a); Oct. 26, 1974, 88 Stat. 
1456, Pub. L. 93-481, § 4(d).) 



Prior Codifications 

198] Ed., § 23-524. 
1973 Ed., § 23-524. 



Historical and Statutory Notes 



Cross References 



Execution of warrants by police force, see § 5-127.05. 
Search warrants in narcotic drug cases, see § 48-902.04. 

Library References 
Key Numbers Encyclopedias 

Searches and Seizures^ 141 to 150. c.J.S. Searches and Seizures §§ 173, 191 to 

Westlaw Kev Number Searches: 349kl41 to 194 196 to 206 211 to 216 

349kl50. " 

ALR Library 

What Constitutes Compliance With Knock- 
and-announce Rule In Search Of Private 
Premises — state Cases, 70 A.L.R. 3rd 217. 

United States Supreme Court 

Mode of entry, tions, see Richards v. Wisconsin, 1 997, 

Dwellings, lack of prior announcement, 117S.Ct. 1416. 

reasonableness, see Wilson v. Arkansas, Search and seizure, entry to fight fire and 
1995, 115 S.Ct. 1914, 514 U.S. 927, to investigate possible arson, see Michi- 
131L.Ed.2d976. gan v. Tyler, U.S.Mich. 1978, 98 S.Ct. 
Entry into outdoor premises to test smoke 1942, 436 U.S. 499, 56 L.Ed. 2d 486. 
plumes not violative of fourth amend- Search warrants, no-knock entry, de- 
ment rights see Air Pollution Variance struction of property, exigent circum- 
Bd. of Colorado v. Western Alfalfa stances, standard of "conduct by police, 

^7'JVhV, !n C 7* ' 16 H Hfi see U.S. v. Ramirez, U.S.Ore.1998, 1 1 8 

861, 40 L.Ed.2d 607, on remand 534 « r qq? 

P.2d 796, 35 Colo.App. 207. s.ct.^z. 

Knock and announce requirement, blan- Execution of warrant, 

ket exception for felony drug investiga- Warrantless searches, 
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Expectation of privacy, 
Standing, 

Curtilage, warrant for search of house as 
extending to barn, see U.S. v. Dunn, 
U.S.Tex.1987, 107 S.Ct. 1134, 480 U.S. 
294, 94 L.Ed. 2d 326, rehearing denied 
107 S.Ct. 1913, 481 U.S. 1024, 95 
L.Ed.2d 519, on remand 817 F.2d 18. 

Domicile, media presence during execu- 
tion of search warrant, see Hanlon v. 
Berger, U.S.Mont. 1999, 119 S.Ct. 1707. 
Reasonableness requirement, 

Persons entitled to challenge legality of 
search, see Rakas v. Illinois, U.S. 111. 
1978, 99 S.Ct. 421, 439 U.S. 128, 58 
L.Ed.2d 387, rehearing denied 99 S.Ct. 
1035, 439 U.S. 1122, 59 L.Ed.2d 83. 

Standing, coconspirator exception, see 
U.S. v. Padilla, U.S.Ariz.1993, 113 S.Ct. 
1936, 508 U.S. 77, 123 L.Ed.2d 635, on 
remand 993 F.2d 721. 
Reasonableness requirement, 

Aliens, searches and seizures, see U.S. v. 
Verdugo-Urquidez, U.S.Cal.1990, 110 
S.Ct. 1056, 494 U.S. 259, 108 L.Ed.2d 
222, rehearing denied 110 S.Ct. 1839, 
494 U.S. 1092, 108 L.Ed.2d 968, on 
remand 902 F.2d 773. 

Students, reasonableness of search by 
school officials, see New Jersey v. 
T.L.O., U.S. N.J. 1985, 105 S.Ct. 733, 
469 U.S. 325, 83 L.Ed.2d 720. 
Expectation of privacy, warrantless searches 
and seizures, 
Domicile, 

Privacy, warrantless searches, fire dam- 
aged residence, criminal investigation, 
see Michigan v. Clifford, U.S.Mich. 
1984, 104 S.Ct. 641, 464 U.S. 287, 78 
L.Ed. 2d 477, rehearing denied 104 
S.Ct. 1457, 465 U.S. 1084, 79 L.Ed.2d 
773. 

Probationer's, warrantless search on rea- 
sonable grounds, see Griffin v. Wiscon- 
sin, U.S.Wis.1987, 107 S.Ct. 3164, 483 
U.S. 868, 97 L.Ed.2d 709. 

Seizures, unauthorized eviction, mobile 
home park, see Soldal v. Cook County, 
111., U.S.I11.1992, 113 S.Ct. 538, 506 
U.S. 56, 121 L.Ed.2d 450, on remand 
986F.2d 1425. 

Warrantless search as invasion of priva- 
cy, see Walter v. U.S., U.S.Fla.1980, 
100 S.Ct. 2395, 447 U.S. 649, 65 
L.Ed.2d 410, on remand 625 F.2d 
1311, 
Dominion and control, 

Controlled delivery of contraband con- 
tainers, dominion and control, see Illi- 
nois v. Andreas, U.S.I11.1983, 103 S.Ct. 
3319, 463 U.S. 765, 77 L.Ed.2d 1003. 



Dominion and control, warrantless sei- 
zure, see U.S. v. Jacobsen, U.S.Minn. 

1984, 104 S.Ct. 1652, 466 U.S. 109, 80 
L.Ed.2d 85. 

Garbage, 

Warrantless searches of garbage, see Cal- 
ifornia v. Greenwood, U.S.Cal. 1988, 
108 S.Ct. 1625, 486 U.S. 35, 100 
L.Ed.2d 30, . 
Guests, visitors, 

Overnight guests, standing, warrantless 
entry, see Minnesota v. Olson, 
U.S.Minn. 1990, 110 S.Ct. 1684, 495 
U.S. 91, 109L.Ed.2d 85. 

Searches and seizures, temporary visitors 
to home, business purpose, see Minne- 
sota v. Carter, U.S.Minn. 1998, 119 
S.Ct. 469. 
Beepers, 

Monitoring hidden beeper signals, expec- 
tation of privacy, see U.S. v. Knotts, 
U.S.Minn.1983, 103 S.Ct. 1081, 460 
U.S. 276, 75 L.Ed.2d 55. 
Prisons, 

Privacy rights, prison cells, unreasonable 
searches, see Hudson v. Palmer, 
U.S.Va.1984, 104 S.Ct. 3194, 468 U.S. 
517, 82 L.Ed.2d 393, on remand 744 
F.2d 22. 
Protective searches, warrantless searches, 
Patdown, 

Protective patdown search, scope, seizure 
of contraband, plain feel test, see 
Minnesota v. Dickerson, U.S.Minn. 
1993, 113 S.Ct. 2130, 508 U.S. 366, 
124 L.Ed.2d 334. 
Sweep, 

Protective sweep in conjunction with in- 
home arrest, reasonable belief of dan- 
ger, see Maryland v. Buie, 1990, 110 
S.Ct. 1093, 494 U.S. 325, 108 L.Ed.2d 
276, on remand 580 A.2d 167, 320 Md. 
696. 
Corporations, offices, and records, 

Bookstores, examination and purchase of 
materials, see Maryland v. Macon, 

1985, 105 S.Ct. 2778, 472 U.S. 463, 86 
L.Ed. 2d 370, on remand 65 Md.App. 
777. 

Closely regulated industry, warrantless 
inspection of automobile junkyard, see 
New York v. Burger, U.S.N.Y.1987, 107 
S.Ct. 2636, 482 U.S. 691, 96 L.Ed.2d 
601. 

Expectation of privacy, public employers' 
search of office, desk and files of em- 
ployees, see O'Connor v. Ortega, 
U.S.Cal.1987, 107 S.Ct. 1492, 480 U.S. 
709, 94 L.Ed. 2d 714, on remand 817 
F.2d 1408. 



411 



§ 23-524 



CRIMINAL PROCEDURE 



Physician's clinic, service of capiases on 
third parties in investigation of welfare 
fraud, see Pembaur v. City of Cincinna- 
ti, 1986, 106 S.Ct. 1292, 475 U.S. 469, 
89 L.Ed.2d 452, on remand 792 F.2d 
57. 
Closed containers and luggage, warrantless 
searches, 

In general, 

Subjective intent of law enforcement offi- 
cer, privacy interest in traveler's per- 
sonnal luggage, see Bond v. United 
States, 120 S.Ct. 1462. 

Warrantless search of luggage and foot- 
lockers, see U.S. v. Chadwick, 
U.S.Mass.1977, 97 S.Ct. 2476, 433 U.S. 
1, 53 L.Ed.2d 538. 
Exceptions to warrant requirement, 
In general, 

Impeachment exception, scope, defense 
witnesses, see James v. Illinois, U.S. 111. 
1990, 110 S.Ct. 648, 493 U.S. 307, 107 
L.Ed.2d 676. 

Involuntary confinement, lack of proba- 
ble cause, see Florida v, Royer, U.S.Fla. 
1983, 103 S.Ct. 1319, 460 U.S. 491, 75 
L.Ed.2d 229. 

Railroad employees, drug and alcohol 
testing, lack of probable cause and war- 
rant requirements, see Skinner v. Rail- 
way Labor Executives' Ass'n, U.S.Cal, 
1989, 109 S.Ct. 1402, 489 U.S. 602, 
103 L.Ed.2d 639. 
Search incident to arrest, 

Breath-analysis tests, warrantless, night- 
time arrest in home for a civil, nonjaii- 
able traffic offense, see Welsh v. Wis- 
consin, U.S.Wis.1984, 104 S.Ct. 2091, 
466 U.S. 740, 80 L.Ed.2d 732. 

Investigative detention at police station 
for fingerprinting purposes, see Hayes 
v. Florida, U.S.Fla.1985, 105 S.Ct. 
1643, 470 U.S. 811, 84 L.Ed.2d 705, on 
remand 488 So.2d 77. 

Motor vehicle passenger compartment 
and contents, search incident to lawful 
arrest, see New York v. Belton, 
U.S.N.Y.1981, 101 S.Ct. 2860, 453 U.S. 
454, 69 L.Ed.2d 768, rehearing denied 
102 S.Ct. 26, 453 U.S. 950, 69 L.Ed.2d 
1036, on remand 447 N.Y.S.2d 873, 55 
N.Y.2d49, 432N.E.2d745. 

Motor vehicle searches, search incident 
to arrest exception to warrant require- 
ment, issuance of citation, probable 
cause to arrest, motor vehicle search, 
see Knowles v. Iowa, U.S. Iowa 1998, 
119 S.Ct. 484. 

Search, admissions and arrest, see Rawl- 
ings v. Kentucky, 1980, 100 S.Ct. 2556, 
448 U.S. 98, 65 L.Ed.2d 633. 



Warrantless and nonconsensual search of 
home, probable cause to arrest, state- 
ments by suspect outside home, see 
New York v. Harris, U.S.N.Y.1990, 110 
S.Ct. 1640, 495 U.S. 14. 109 L.Ed.2d 
13, on remand 568 N.Y.S.2d 702, 77 
N.Y.2d434, 570 N.E.2d 1051. 

Warrantless search providing probable 
cause for arrest as search incidental to 
arrest, see Smith v. Ohio, 1990, 110 
S.Ct. 1288, 494 U.S. 541, 108 L.Ed.2d 
464, on remand 51 Ohio St.3d 701, 554 
N.E.2d 898. 

Warrantless searches and seizures inci- 
dent to custodial arrest may be made at 
time of arrest or at place of detention, 
see U.S. v. Edwards, 1974, 94 S.Ct. 
1234, 415 U.S. 800, 39 L.Ed.2d 771. 
Inventory and impoundment, 

Automobiles, inventory search, admissi- 
bility of evidence seized in standardized 
police procedure conducted in good 
faith, see Colorado v. Bertine, 1987, 
107 S.Ct. 738, 479 U.S. 367, 93 
L.Ed.2d739. 

Drug smuggling, search of vehicle and 
packages, inventory search, see U.S. v. 
Johns, U.S.Ariz.1985, 105 S.Ct. 881, 
469 U.S. 478, 83 L.Ed.2d 890, on re- 
mand 755 F.2d 705. 

Incident to lawful arrest, inventory 
searches, see Illinois v. Lafayette, 
U.S. III. 1983, 103 S.Ct. 2605, 462 U.S. 
640, 77 L.Ed.2d 65. 

Inventory search, closed containers, stan- 
dardized criteria, see Florida v. Wells, 
U.S.Fla.1990, 110 S.Ct. 1632, 495 U.S. 
1, 109L.Ed.2d 1. 

Protective search of passenger compart- 
ment and inventory search, see Michi- 
gan v. Long, U.S.Mich. 1983, 103 S.Ct. 
3469, 463 U.S. 1032, 77 L.Ed.2d 1201, 
on remand 419 Mich. 636, 359 N.W.2d 
194. 

Routine search of locked automobile im- 
pounded for multiple traffic violations, 
see South Dakota v. Opperman, 1976, 
96 S.Ct. 3092, 428 U.S. 364, 49 
L.Ed.2d 1000, on remand 247 N.W.2d 
673. 
Independent source doctrine, 

Illegal search, rediscovery of evidence 
during valid search, see Murray v. U.S., 
U.S.Mass.1988, 108 S.Ct. 2529, 487 
U.S. 533, 101 L.Ed.2d472. 

Warrantless search, independent source, 
see Segura v. U.S., U.S.N.Y.1984, 104 
S.Ct. 3380, 468 U.S. 796, 82 L.Ed.2d 
599. 
Inevitable discovery exception, 
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Right to counsel, inevitable discovery ex- 
ception to exclusionary rule, see Nix v. 
Williams, U.S.Iowa 1984, 104 S.Ct. 
2501, 467 U.S. 431, 81 L.Ed.2d 377, on 
remand 751 F.2d 956. 
Murder scene exception, 

Warrant requirement, murder scene ex- 
ception, see Flippo v. West Virginia, 
U.S.W.Va.1999, 120 S.Ct. 7; Mincey v. 
Arizona, U.S.Ariz. 1978, 98 S.Ct. 2408, 
437 U.S. 385, 57 L.Ed.2d 290; Thomp- 
son v. Louisiana, U.S.La.1984, 105 
S.Ct. 409, 469 U.S. 17, 83 L.Ed.2d 246, 
rehearing denied 105 S.Ct. 981, 469 
U.S. 1197, 83 L.Ed.2d 983, on remand 
466 So.2d 39. 
Scene of crime, 

Search of automobile at scene, search at 
later time, probable cause, see Texas v. 
White, U.S.Tex.1975, 96 S.Ct. 304, 423 
U.S. 67, 46 L.Ed.2d 209, rehearing de- 
nied 96 S.Ct. 869, 423 U.S. 1081, 47 
L.Ed.2d 91, on remand 543 S.W.2d 
366. 
Plain view, 

Immediately apparent, plain view, see 
Texas v.' Brown, U.S.Tex. 1983, 103 
S.Ct. 1535, 460 U.S. 730, 75 L.Ed.2d 
502, on remand 657 S.W.2d 797. 

Inadvertence, plain view doctrine, war- 
rantless seizures, inadvertent discovery, 
see Horton v. California, U.S.Cal.1990, 
110 S.Ct. 2301, 496 U.S. 128, 110 
L.Ed.2d 112. 

Incident to arrest, plain view, peace offi- 
cer accompanying lawfully arrested de- 
fendant to retrieve identification, see 
Washington v. Chrisman, U.S. Wash. 
1982, 102 S.Ct. 812, 455 U.S. 1, 70 
L.Ed.2d 778, on remand 100 Wash.2d 
814, 676P.2d419. 

Need for probable cause before moving 
objects in plain view, see Arizona v. 
Hicks, U.S.Ariz. 1987, 107 S.Ct. 1149, 
480 U.S. 321,94L.Ed.2d347. 

Warrantless search of luggage, plain 
view, obvious contents, see Robbins v. 
California, U.S.Cal.1981, 101 S.Ct. 
2841, 453 U.S. 420, 69 L.Ed.2d 744, 
rehearing denied 102 S.Ct. 26, 453 U.S. 
950, 69 L.Ed.2d 1036, on remand 178 
Cal.Rptr. 672, 125 Cal.App.3d 818. 

Warrantless seizures, plain view, see Col- 
orado v. Bannister, 1980, 101 S.Ct. 42, 
449 U.S. 1, 66 L.Ed.2d 1, on remand 
619P.2d71. 
Open fields doctrine, 

Legitimate expectation of privacy, open 
fields doctrine, warrantless search, see 
Oliver v. U.S., U.S.Ky.1984, 104 S.Ct. 



1735, 466 U.S. 170, 80 L.Ed.2d 214, on 
remand 485 A.2d 952. 

Privacy expectation in fenced off barn, 
open fields doctrine, see U.S. v. Dunn, 
U.S.Tex.1987, 107 S.Ct. 1134, 480 U.S. 
294, 94 L.Ed. 2d 326, rehearing denied 
107 S.Ct. 1913, 481 U.S. 1024, 95 
L.Ed.2d 519, on remand 817 F.2d 18. 
Public place, 

Doorway of house as public place for 
Fourth Amendment purposes, see U.S. 
v. Santana, U.S.Pa.1976, 96 S.Ct. 2406, 
427 U.S. 38, 49 L.Ed.2d 300. 

Forfeitable contraband, warrantless sei- 
zure of automobile from public place, 
see Florida v. White, U.S.Fla.1999, 119 
S.Ct. 1555. 
Aerial sunmllance, 

Aerial observation of fenced-in backyard 
within curtilage of home, see California 
v. Ciraolo, U.S.Cal.1986, 106 S.Ct. 
1809, 476 U.S. 207, 90 L.Ed. 2d 210, 
rehearing denied 106 S.Ct. 3320, 478 
U.S. 1014, 92 L.Ed.2d 728. 

Aerial observation of residential backyard 
with the naked eye, see Florida v. Riley, 
U.S.Fla.1989, 109 S.Ct. 693, 488 U.S. 
445, 102 L.Ed. 2d 835, rehearing denied 
109 S.Ct. 1659, 490 U.S. 1014, 104 
L.Ed.2d 172, on remand 549 So.2d 
673. 

Aerial photography of chemical compa- 
ny's industrial complex, see Dow 
Chemical Co. v. U.S., U.S.Mich. 1986, 
106 S.Ct. 1819, 476 U.S. 227, 90 
L.Ed.2d226. 
Automobile exception, 

Automobile exception to search warrant 
requirement, exigency test, see Mary- 
land v. Dyson, 1999, 119 S.Ct. 2013. 

Closed containers in automobiles, proba- 
ble cause, scope of search, see Califor- 
nia v. Acevedo, U.S. Cal. 1991, 111 S.Ct. 
1982, 500 U.S. 565, 114 L.Ed.2d 619. 

Contraband, warrantless searches, thor- 
oughness, see U.S. v. Ross, U.S.Dist. 
Col.1982, 102 S.Ct. 2157, 456 U.S. 798, 
72 L.Ed.2d 572. 

Forfeitable contraband, Probable cause, 
warrantless seizure of automobile from 
public place, see Florida v. White, 
U.S.Fla.1999, 119 S.Ct. 1555. 

Mobile motor homes, warrantless 
searches, probable cause, see Califor- 
nia v. Carney, U.S.Cal.1985, 105 S.Ct. 
2066, 471 U.S. 386, 85 L.Ed.2d 406. 

Probable cause, independent state 
grounds, exigent circumstances, see 
Pennsylvania v. Labron, U.S. Pa. 1996, 
116 S.Ct. 2485, 135 L.Ed. 2d 1031. 
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Searches and seizures of passengers' be- 
longings capable of concealing object 
sought, see Wyoming v. Houghton, 
U.S.Wyo.1999, 119S.Ct. 1297. 

Warrantless examination of exterior paint 
and tire of automobile not unreason- 
able under fourth and fourteenth 
amendments with probable cause, see 
Cardwell v. Lewis, U.S.Ohio 1974, 94 
S.Ct. 2464, 417 U.S. 583, 41 L.Ed.2d 
325, 69 0.0.2d 69. 
Consent, 



Knowledge of right to refuse, consent, see 
Ohio v. Robinette, 1996, 117 S.Ct. 417, 
519 U.S. 33, 148 A.L.R. Fed. 739, 136 
L.Ed.2d 347, on remand 80 Ohio St.3d 
234, 685 N.E.2d 762. 

Persons giving consent, authority of for- 
mer cotenant, see Illinois v. Rodriguez, 
U.S. 111.1990, 110 S.Ct. 2793, 497 U.S. 
177, 111 L.Ed.2d 148. 

Random bus searches, consent of passen- 
ger, see Florida v. Bostick, U.S.Fla. 
1991, 111 S.Ct. 2382, 501 U.S. 429, 
1 1 5 L,Ed.2d 389, on remand 593 So.2d 
494. 

Scope of search, closed container within 
automobile, consent, see Florida v. Jim- 
eno, U.S.Fla.1991, 111 S.Ct. 1801, 500 
U.S. 248, 114 L.Ed.2d 297, on remand 
588 So.2d 233. 

Validity of consent to warrantless search 
of shared premises, see U.S. v. Matlock, 
U.S.Wis.1974, 94 S.Ct. 988, 415 U.S. 
164, 39 L.Ed.2d 242. 
Emergencies and exigent circumstances, 

Absence of exigent circumstances or con- 
sent, see Steagald v. U.S., U.S.Ga.1981, 
101 S.Ct. 1642, 451 U.S. 204, 68 
L.Ed.2d 38, on remand 656 F.2d 109, 
on remand 664 F.2d 1242. 

Deadly force to prevent escape of suspect, 
see Tennessee v. Garner, 1985, 105 
S.Ct. 1694, 471 U.S. 1, 85 L.Ed.2d 1. 

Exigency test, automobile exception to 
search warrant requirement, see Mary- 
land v. Dyson, 1999, 119 S.Ct. 2013. 

Pursuit, police chases as seizures, see 
Michigan v. Chesternut, U.S.Mich. 
1988, 108 S.Ct. 1975, 486 U.S. 567, 
100L.Ed.2d565. 

Pursuit, substantive due process, high 
speed police chases, death through de- 
liberate or reckless indifference, see 
County of Sacramento v. Lewis, 
U.S.Cal.1998, 118 S.Ct. 1708. 

Pursuit, time of seizure, police chase, 
abandoned property as fruit of seizure, 



see California v. Hodari D., U.S.Cal. 
1991, 111 S.Ct. 1547, 499 U.S. 621, 
113 L.Ed.2d 690. 

Good faith reliance, 

Exclusionary rule, good faith reliance on 
invalid statutes authorizing warrantless 
administrative searches, see Illinois v. 
Krull, U.S.I11.1987, 107 S.Ct. 1160, 480 
U.S. 340, 94 L.Ed.2d 364, on remand 
128 Ill.Dec. 105, 126 111. 2d 235, 534 
N.E.2d 125. 

Good faith exception to exclusionary rule, 
seizures resulting from clerical errors 
of court employees, see Arizona v. Ev- 
ans, U.S.Ariz. 1995, 115 S.Ct. 1185, 514 
U.S. 1, 131 L.Ed.2d 34. 

Invalid search warrant, exclusionary rule 
exceptions, good-faith reliance totality 
of circumstances, see U.S. v. Leon, 
U.S.Cal. 1984, 104 S.Ct. 3405, 468 U.S. 
897, 82 L.Ed. 2d 677, dissenting opin- 
ion 104 S.Ct. 3430, 468 U.S. 897, 82 
L.Ed. 2d 677, rehearing denied 105 
S.Ct. 52, 468 U.S. 1250, 82 L.Ed.2d 
942, on remand 746 F.2d 1488. 

Warrants, good faith and reasonable be- 
lief of one apartment on floor, search of 
other apartment, see Maryland v. Gar- 
rison, 1987, 107 S.Ct. 1013, 480 U.S. 
79, 94L.Ed.2d 72. 
Electronic devices and wire-taps, 

Electronic listening devices, covert entry 
for purpose of installing otherwise legal 
electronic bugging equipment, see Da- 
lia v. U.S., U.S.N.J.1979, 99 S.Ct. 1682, 
441 U.S. 238, 60L.Ed.2d 177. 

Wire-taps, identification of person com- 
mitting offense on application for judi- 
cial approval, see U.S. v. Donovan, 
U.S.Ohiol977, 97 S.Ct. 658, 429 U.S. 
413, 50 L.Ed. 2d 652, on remand 552 
F.2d735. 
Pen registers, 

Use of pen registers to investigate of- 
fenses committed by means of tele- 
phone, see U.S. v. New York Tel. Co., 
U.S.N.Y.1977, 98 S.Ct. 364, 434 U.S. 
159, 54L.Ed.2d376. 
Corporations, offices, and records, 

Warrants to search place of owner not 
suspected of criminal involvement, see 
Zurcher v. Stanford Daily, U.S.Cal. 
1978, 98 S.Ct, 1970, 436 U.S. 547, 56 
L.Ed. 2d 525, rehearing denied 99 S.Ct. 
231, 439 U.S. 885, 58 L.Ed.2cl 200, 
rehearing denied 99 S.Ct. 232, 439 U.S. 
885, 58 L.Ed.2d 200. 
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Notes of Decisions 



Constructive refusal of entry 3 
Entry 2-5 

In general 2 

Constructive refusal of entry 

Exigent circumstances 4 

Ruse 5 
Exigent circumstances, entry 4 
Forced entry 4 

Incidental searches of persons 6 
Multiple sovereignties 1 
Review 7 
Ruse, entry 5 



1. Multiple sovereignties 

Search under state warrant but conducted by 
District of Columbia police, producing evidence 
examined by federal experts who later testified 
at federal trial, was a "federal search" subject 
to federal rule. Fed. Rules Crim.Proc. rule 41, 
18 U.S.C.A. U. S. v. Haywood, C.A.D.C.1972, 
464 F.2d 756, 150 U.S.App.D.C. 247, on remand 
360 F.Supp. 956. Searches And Seizures ©^ 32 

2. Entry — In general 

The requirement that the police knock and 
announce their presence before entering an in- 
dividual's home to execute a search warrant is 
inherent, at least to some degree, in the Fourth 
Amendment's prohibition against unreasonable 
searches and seizures. U.S.C.A. Const. Amend. 
4; D.C.Code 1981, § 23-524(a). Moore v. U.S., 
2000, 748 A.2d 915. Searches And Seizures ©=^ 
143.1 

Purposes of knock and announce rule are (1) 
reduction of potential violence to both occu- 
pants and police resulting from unannounced 
entry, (2) prevention of unnecessary property 
damage, and (3) protection of occupant's right 
to privacy. 18 U.S.C.A. § 3109; D.C.Code 
1981, § 23-524. Coleman v. U.S., 1999, 728 
A. 2d 1230, certiorari denied 120 S.Ct. 256, 145 
L.Ed. 2d 215. Searches And Seizures ©= 54, 
143.1 

Police entry into defendant's apartment was 
not a "breaking" within meaning of knock and 
announce statute, though police stated that they 
had a search warrant and did not wait for 
response from defendant before they entered, 
where door was open, and police knocked and 
announced their purpose while defendant was 
looking at them and was aware of their pres- 
ence. U.S.C.A. Const.Amend. 4; D.C.Code 
1981, § 33-565(g). Belton v. U.S., 1994, 647 
A.2d 66, certiorari denied 115 S.Ct. 1383, 514 
U.S. 1028, 131 L.Ed.2d 236. Searches And 
Seizures ©^ 143.1 

Entry through an open door by a police offi- 
cer with search warrant, after occupant is made 
aware of officer's presence and purpose, is not a 
"breaking" within meaning of knock and an- 



nounce statute. U.S.C.A. Const.Amend. 4; 
D.C.Code 1981, § 33-565(g). Belton v. U.S., 
1994, 647 A. 2d 66, certiorari denied 115 S.Ct. 
1383, 514 U.S. 1028, 131 L.Ed.2d 236. 
Searches And Seizures ©^ 1 43. 1 

Underlying purpose of knock and announce 
requirement is threefold: it reduces potential 
for violence to both police officers and occu- 
pants of house in which entry is sought; it 
guards against needless destruction of private 
property; and it symbolizes respect for individ- 
ual privacy; however, those interests are not 
absolute and can be overridden in certain cir- 
cumstances. D.C.Code 1981, § 23-524(a). 
Poole v. U.S., 1993, 630 A.2d 1109, certiorari 
denied 115 S.Ct. 160, 513 U.S. 855, 130 
L.Ed.2d 98, certiorari denied 115 S.Ct. 166, 513 
U.S. 858, 130 L.Ed.2d 103. Searches And Sei- 
zures ©^ 143.1 

Failure to observe statu to ry requirement that 
police knock, announce their purpose and iden- 
tity, and wait to be refused admittance before 
attempting forced entry, cannot be justified by 
general assumption that certain classes ot per- 
sons subject to arrest are more likely than oth- 
ers to resist arrest, attempt to escape, or destroy 
evidence. D.C.Code 1981, § 23-524. Poole v. 
U.S., 1993, 630 A.2d 1 109, certiorari denied 115 
S.Ct. 160, 513 U.S. 855, 130 L.Ed.2d 98, certio- 
rari denied 115 S.Ct. 166, 513 U.S. 858, 130 
L.Ed.2dl03. Arrest ©^ 68(1 1) 

3. Constructive refusal of entry 

The concept of constructive refusal, as excep- 
tion to the "knock and announce" statute that 
requires the police to provide notice before en- 
tering a home to execute a search warrant, 
provides that if the police can reasonably infer 
from the actions or inactions of the occupants 
that they have been refused admission, the po- 
lice may enter without waiting for an actual 
reply. U.S.C.A. Const.Amend. 4; D.C.Code 
1981, § 23-524(a). Moore v. U.S., 2000, 748 
A.2d 915. Searches And Seizures ©=> 143.1 

A ten-second delay between police announce- 
ment and forced entry into home to execute 
search warrant was too short for police to have 
reasonably concluded that they were construc- 
tively refused admittance for purposes of knock 
and announce statute. D.C.Code 1981, 
§ 23-524. Poole v. U.S., 1993, 630 A.2d 1109, 
certiorari denied 115 S.Ct. 160, 513 U.S. 855, 
130 L.Ed. 2d 98, certiorari denied 115 S.Ct. 166, 
513 U.S. 858, 130 L.Ed.2d 103. Searches And 
Seizures ©^143.1 

4. Exigent circumstances, entry 

Under the theory of exigent circumstances, as 
exception to the "knoek and announce" statute 
that requires the police to provide notice before 
entering a home to execute a search warrant, 
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the police may enter a home to execute a war- 
rant without waiting for a reply if they have 
reason to believe that the occupants are destroy- 
ing evidence or if there is reason to believe that 
the officers executing the warrant are in danger. 
U.S.C.A. Const.Amend. 4; 18 U.S.C.A. § 3109; 
B.C. Code 1981, § 23-524(a). Moore v. U.S., 
2000, 748 A. 2d 915. Searches And Seizures <3=> 
143.1 

Exigent circumstances, as exception to the 
"knock and announce" statute that requires the 
police to provide notice before entering a home 
to execute a search warrant, do not exist any- 
time a search warrant is related to the seizure 
of guns. U.S.C.A. Const.Amend. 4; 18 U.S.C.A. 
§ 3109; D.C.Code 1981, § 23-524(a). Moore v. 
U.S., 2000, 748 A.2d 915. Searches And Sei- 
zures©^ 143.1 

Exigent circumstances, based on a fear that 
their safety may be compromised because of the 
possible presence and use of weapons, existed 
which justified police to forcibly enter defen- 
dant's apartment and execute a search warrant 
for weapons, though police did not comply with 
the "knock and announce" statute; clear and 
direct evidence that there w r ere weapons on the 
premises was provided by a reliable informant 
who observed, as he purchased drugs in the 
apartment, three individuals with handguns in 
their waistbands, and there was a realistic pos- 
sibility that the apartment's occupants would 
use weapons against the police, in that the occu- 
pants declared their intent to use their weapons 
to protect their drug business. U.S.C.A. Const. 
Amend. 4; 18 U.S.CA. § 3109; D.C.Code 1981, 
§ 23-524(a). Moore . v. U.S., 2000, 748 A.2d 
915. Searches And Seizures @=> 1 43 , 1 

Forced entry to execute search warrant was 
justified by evidence of exigent circumstances 
which showed that police had reason to believe 
that defendant was armed and that there was a 
realistic possibility he might use deadly force 
against entering police officers. D.C.Code 
1981, § 23-524. Poole v. U.S., 1993, 630 A.2d 
1109, certiorari denied 115 S.Ct. 160, 513 U.S. 
855, 130 L.Ed.2d 98, certiorari denied 115 S.Ct. 
166, 513 U.S. 858, 130 L.Ed.2d 103. Searches 
And Seizures <&=> 143.1 

As a general rule, when government invokes 
concerns for police safety, based upon possible 
presence of weapon, to justify forced entry to 
execute search warrant, government must show 
that police had concrete, particularized evi- 
dence that reasonably led them to believe that 
there were weapons on premises and there was 
realistic possibility that occupant or occupants 
would use weapons against them. D.C.Code 
1981, § 23-524. Poole v. U.S., 1993, 630 A.2d 
1109, certiorari denied 115 S.Ct. 160, 513 U.S. 
855, 1.30 L.Ed.2d 98, certiorari denied 115 S.Ct. 
166, 513 U.S. 858, 130 L.Ed.2d 103. Searches 
And Seizures <£=> 143.1 
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Evidence that suspect merely possesses a 
weapon is insufficient to justify a forced entry to 
execute search warrant. D.C.Code 1981, 
§ 23-524. Poole v. U.S., 1993, 630 A.2d 1 109, 
certiorari denied 1.15 S.Ct. 160, 513 U.S. 855, 
130 L.Ed.2d 98, certiorari denied 115 S.Ct. 166, 
513 U.S. 858, 130 L.Ed.2d 103. Searches And 
Seizures <&=> 143.1 

To justify forced entry to execute search war- 
rant, belief that weapon is on premises and may 
well be used must be based upon particularized 
information or specific prior incidents. 
D.C.Code 1981, § 23-524. Poole v. U.S., 1993, 
630 A.2d 1109, certiorari denied 115 S.Ct. 160, 
513 U.S. 855, 130 L.Ed.2d 98, certiorari denied 
115 S.Ct. 166, 513 U.S. 858, 130 L.Ed.2d 103. 
Searches And Seizures <&= 143.1 

Where police are attempting to execute 
search warrant related to violent crime, lesser 
degree of exigency is required for forced entry if 
police have at least knocked and announced 
themselves before making forced entry, rather 
than entirely disregarding knock and announce 
requirement. D.C.Code 1981, § 23-524. Poole 
v. U.S., 1993, 630 A.2d 1109, certiorari denied 
115 S.Ct. 160, 513 U.S. 855, 130 L.Ed.2d 98, 
certiorari denied 115 S.Ct. 166, 513 U.S. 858, 
130 L.Ed. 2d 103. Searches And Seizures ©=> 
143.1 

Exigent circumstances justifying forced entry 
to execute search warrant are not limited to last 
minute surprises that are discovered by police 
only after they have arrived on the scene. 
D.C.Code 1981, § 23-524. Poole v. U.S., 1993, 
630 A.2d 1109, certiorari denied 115 S.Ct. 160, 
513 U.S. 855, 130 L.Ed. 2d 98, certiorari denied 
115 S.Ct. 166, 513 U.S. 858, 130 L.Ed.2d 103. 
Searches And Seizures ©=> 143.1 

Test for whether exigent circumstances exist- 
ed justifying officers breaking into residence 
only five seconds after they knocked and an- 
nounced their authority and purpose is how 
reasonable and experienced officer would re- 
spond under same circumstances. D.C.Code 
1981, §§ 22-2901, 22-3202, 22-3204(b), 
23-524, 23-524(a), 33-565(g); U.S.C.A. Const. 
Amend. 4; 18 U.S.C.A. § 3109. Culp v. U.S., 
1993, 624 A.2d 460. Searches And Seizures <S=> 
143.1 

Exigency existed justifying police officers 
breaking into residence using battering ram 
only five seconds after they knocked and an- 
nounced that they were police officers executing 
search warrant, where police officers arrived at 
residence knowing that defendant was suspect- 
ed of committing as many as 12 robberies using 
Uzi-type weapon, that defendant had used 
weapon to take human shield to insure safe 
escape after committing latest robbery, that Uzi 
had been seen on premises within past 24 
hours, and officers' knock and announcement of 
their authority and purpose was met with si- 
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lence even though they had seen lights and 
heard voices inside home. D.C.Code 1981, 
§§ 22-2901, 22-3202, 22-3204(b), 23-524, 
23-524(a), 33-565(g); U.S.C.A. Const.Amend. 4; 
18 U.S.C.A. § 3109. Gulp v. U.S., 1993, 624 
A. 2d 460. Searches And Seizures <&=>. 143.1 

5. Ruse, entry 

Guiding factor in determining whether entry 
into dwelling effected by a ruse is reasonable is 
whether ruse frustrates purposes of knock and 
announce rule. U.S.C.A. Const.Amend. 4; 18 
U.S.C.A. § 3109; D.C.Code 1981, § 23-524. 
Coleman v. U.S., 1999, 728 A.2d 1230, certiora- 
ri denied 120 S.Ct. 256, 145 L.Ed.2d 215. 
Searches And Seizures <3= 54, 143.1 

Entry in dwelling obtained by means of a ruse 
does not constitute a "breaking" within mean- 
ing of knock-and-announce statutes. 18 
U.S.C.A. § 3109; D.C.Code 1981, § 23-524. 
Coleman v. U.S., 1999, 728 A.2d 1230, certiora- 
ri denied 120 S.Ct. 256, 145 L.Ed.2d 215. 
Searches And Seizures <&* 54, 143.1 

Entry into defendant's house by officers with 
valid search warrant, by use of ruse about bur- 
glary call on defendant's elderly, invalid moth- 
er, did not violate local and federal knock-and- 
announce statutes. 18 U.S.C.A. § 3109; 
D.C.Code 1981, § 23-524. Coleman v. U.S., 
1999, 728 A.2d 1230, certiorari denied 120 S.Ct. 
256, 145 L.Ed. 2d 215. Searches And Seizures 
<^> 143.1 

Entry into defendant's house by officers with 
valid search warrant, by use of ruse about bur- 
glary call on defendant's elderly, invalid moth- 
er, was reasonable under Fourth Amendment; 
potential for violence was greatly reduced by 
type of ruse employed, ruse reduced possible 
danger of harm to defendant's mother that 
might have resulted if entry had been denied 
and police found it necessary to break down 
door, effectiveness of ruse forestalled any de- 
struction of property that might otherwise have 
resulted, and privacy of occupants was main- 
tained because officers at door knocked and 
waited to get permission to enter from mother. 
U.S.C.A. Const.Amend. 4; 18 U.S.C.A. § 3109; 
D.C.Code 1981, § 23-524. Coleman v. U.S., 
1999, 728 A.2d 1230, certiorari denied 120 S.Ct. 
256, 145 L.Ed. 2d 215. Searches And Seizures 
@=> 143.1 

6. Incidental searches of persons 

Grocery store owner's civil rights were not 
violated when police officers searched his per- 
son and arrested him following discovery of 
ledger book containing lottery numbers during 
search of his business for evidence of numbers 
operation conducted pursuant to search war- 
rant where officers had had probable cause to 
search and arrest owner, notwithstanding fact 
that search of owner's person was not autho- 
rized in search warrant. 42 U.S.C.A. § 1983. 
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Washington v. District of Columbia, 1988, 685 
F.Supp. 264. Civil Rights &* 1 33 

Warrantless search of defendant found on 
premises named in search warrant was proper 
in view of statute allowing officer executing 
search warrant to search any person on premis- 
es to extent reasonably necessary to find proper- 
ty enumerated in warrant which may be con- 
cealed upon the person, and in view of officer's 
knowledge of information from informant that 
person fitting defendant's general description 
had been seen selling narcotics on named prem- 
ises. D.C.C.E. §§ 23-524(g), 33-401, 33-402. 
Thomas v. U. S., 1976, 352 A.2d 390. Drugs 
And Narcotics <®=> 189(1) 

Officers executing warrant [or search ol deli- 
catessen for gambling paraphernalia, having 
received tip from informant that people were 
inside that had numbers slips on them, had suf- 
ficient grounds to search the five or six persons 
on the premises when the warrant was execut- 
ed. D.C.C.E. § 23-524(g); U.S.C.A.Const. 
Amend. 4. U. S. v. Graves, 1974, 315 A.2d 
559. Gaming <^> 60 

Where on executing warrant authorizing 
search of after-hours club or bar for a "gaming 
table and other related gambling parapherna- 
lia", police officers knocked twice and an- 
nounced they were police officers with a search 
warrant, after hearing someone run away from 
the door, officers waited approximately 30 sec- 
onds and then forced door open and from previ- 
ous observations police had probable cause to 
believe that extensive gambling was being car- 
ried on, police had sufficient grounds to search 
the individuals present and tinfoil packet found 
on in-depth search of an occupant was properly 
seized and would be admissible in prosecution 
for possession of heroin; officers had reason- 
able cause to believe that occupants possessed, 
concealed and were about to remove or destroy 
evidence for which they had a search warrant. 
18 U.S.C.A. § 2232; D.C.C.E. §§ 22-1515(a), 
23-524, 23-524(g), 33-402. U. S. v. Miller, 
1972, 298 A.2d 34. Criminal Law <3= 394.4(14); 
Gaming <£=> 60 

In execution of a validly obtained search war- 
rant, an officer may seize property from the 
person of an individual on the premises to be 
searched in order to prevent the destruction of 
evidence. D.C.C.E. §§ 23-524, 23-524(g). U. 
S. v. Miller, 1972, 298 A.2d 34. Searches And 
Seizures ^ 141 

7. Review 

Court of Appeals reviews de novo ultimate 
legal determination as to whether facts and 
inferences support conclusion that police did 
not violate knock and announce statute. 
D.C.Code 1981, § 23-524. Poole v. U.S., 1993, 
630 A. 2d 1109, certiorari denied 115 S.Ct. 160, 
513 U.S. 855, 130 L.Ed.2d 98, certiorari denied 
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115 S.Ct. 166, 513 U.S. 858, 130 L.Ed.2d 103. 
Criminal Law £> 1 139 

Material issue of fact concerning whether de- 
fendant was attempting to flee when officers 
knocked and announced their intent to search 
premises precluded appellate court from deter- 
mining whether search of defendant, who was 
one of five persons in private house at the time 
of search and who was not named in search 
warrant, violated defendant's Fourth Amend- 



CRIMINAL PROCEDURE 

ment rights and thus judgment of conviction 
would be vacated and case remanded to trial 
court to make necessary factual findings and 
rule de novo on motion to suppress and if court 
upheld search and seizure and entered new 
judgment of conviction, defendant would have 
usual right to appeal. D.C.Code 1981, 
§ 17-306; U.S.C.A. Const.Amend. 4. White v. 
U.S., 1986, 512 A.2d 283. Criminal Law <8=> 
1181.5(7) 



§ 23-525. Disposition of property. 

A law enforcement officer or a designated civilian employee of the Metropoli- 
tan Police Department who seizes property in the execution of a search warrant 
shall cause it to be safely kept for use as evidence. No property seized shall be 
released or destroyed except in accordance with law and upon order of a court 
or of the United States attorney or Corporation Counsel for the District of 
Columbia or one of their assistants. 

(July 29, 1970, 84 Stat. 616, Pub. L. 91-358, title II, § 210(a); June 12, 1999, D.C. Law 
12-284, § 8(a), 46 DCR 1328.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-525. 
1973 Ed., § 23-525. 

Temporary Amendments of Section 

Section 8(a) of D.C. Law 12-282 substituted 
"A law enforcement officer or a designated ci- 
vilian employee of the Metropolitan Police De- 
partment" for "An officer or agent." 

Section 13(b) of D.C. Law 12-282 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 8(a) of the Metropolitan Police Department 
Civilianization and Street Solicitation for Prosti- 
tution Emergency Amendment Act of 1998 (D.C, 
Act 12-428, August 6, 1998, 45 DCR 5884). 

For Lemporary amendment of section, see 
§ 8(a) of the Metropolitan Police Department 
Civilianization Legislative Review Emergency 
Amendment Act of 1998 (D.C. Act 12-506, No- 
vember 10, 1998, 45 DCR 8139), and § 8(a) of 
the Metropolitan Police Department Civilianiza- 
tion Congressional Review Emergency Amend- 



ment Act of 1999 (D.C. Act 13-13, February 8, 
1999, 46 DCR 2333). 

Legislative History of Laws 

Law 12-282, the "Metropolitan Police De- 
partment Civilianization Temporary Amend- 
ment Act of 1998," was introduced in Council 
and assigned Bill No. 12-709. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor, it was assigned Act No. 
12-492 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 12-282 became 
effective on May 28, 1999. 

Law 12-284, the "Metropolitan Police De- 
partment Civilianization Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-710, which was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor, it was assigned Act 
No. 12-613 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-284 be- 
came effective on June 12, 1999. 



Cross References 

Disposition of drugs seized under Uniform Narcotic Drug Act, see § 48-902.08. 

Drug Paraphernalia Act of 1982, property subject to forfeiture under Act, see § 48-1 104. 

Property Clerk of Metropolitan Police Department, powers and duties, see §§ 5-1 19.01 to 5-1 19.07. 
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Key Numbers 

Searches and Seizures €=>84, 150. 
West] aw Key Number Search: 
349k 150. 



Library References 

Encyclopedias 

CJ.S. Searches and Seizures §§ 214 to 215, 
217 to 226. 



349R84; 



Notes of Decisions 



Construction and application 1 
Forfeiture 3 
Jurisdiction 2 



1. Construction and application 

Once an item of property is no longer perti- 
nent to a criminal prosecution, it may be re- 
turned to owner on application to the same 
criminal court, though owner could also bring a 
civil action. U. S. v. Wilson, C.A.D.C.1976, 540 
F.2d 1100, 176 U.S.App.D.C. 321. Searches 
And Seizures ®=» 84 

2. Jurisdiction 

Federal district court in criminal case had 
jurisdiction and duty to return to defendant 
property seized from him in the investigation 
but which was not alleged to be stolen or con- 
traband and which was not needed or was no 
longer needed as evidence, and return of which 
had been sought before sentencing, despite con- 
tention that court lacked ancillary jurisdiction 
to dispose of the property after sentencing. 
Fed.Rules Crim.Proc. rule 41(e), 18 U.S.C.A. 
U. S. v. Wilson, C.A.D.C.1976, 540 F.2d 1100, 
176 U.S.App.D.C. 321. Searches And Seizures 
e=> 84 

Once a court's need for property seized from 
defendant terminated, it had both jurisdiction 
and duty to return the property, which was not 
alleged to be stolen or contraband, regardless 
and independently of the validity or invalidity of 



the underlying search and seizure, and thus 
despite any waiver by plea of guilty of claim of 
unlawfulness of the search and seizure. Fed. 
Rules Crim.Proc. rule 41(e), 18 U.S.C.A. U. S. 
v. Wilson, C.A.D.C.1976, 540 F.2d 1100, 176 
U.S.App.D.C. 321. Searches And Seizures ®= 
84 

Whoever held money seized in the course of 
criminal investigation leading to prosecution in 
federal court held it subject to order of the 
federal court and subject to that court's judg- 
ment and the execution thereof, and thus return 
of money, which was not alleged to be stolen or 
contraband, to defendant after the criminal pro- 
ceedings had been concluded was not precluded 
on ground that the money had been deposited 
into the District of Columbia's bank account. 
U. S. v. Wilson, C.A.D.C.1976, 540 F.2d 1100, 
176 U.S.App.D.C. 321. Searches And Seizures 
^ 84 

3. Forfeiture 

Claim by owner for return of property cannot 
be successfully resisted by the Government by 
asserting that the property is subject to forfei- 
ture; if the Government seeks to forfeit the 
property, a proper proceeding should be insti- 
tuted to accomplish that purpose. U. S. v. 
Wilson, C.A.D.C.1976, 540 F.2d 1100, 176 
U.S.App.D.C. 321. Searches And Seizures G=> 
84 



Subchapter II-A. Currency Seized By the Metropolitan Police Department. 



§ 23-531. Definitions. 

For the purposes of this subchapter, the term: 

(1) "Seized-currency" means moneys, coins, or negotiable instrument with 
monetary value, including personal checks, commercial checks, cashiers' 
checks, travelers' checks, bearer bonds, or money orders, seized by the 
Metropolitan Police Department or other District of Columbia law enforce- 
ment agency pending criminal forfeiture or civil forfeiture proceedings. 

(2) "Independent evidentiary value" includes the presence of fingerprints, 
written notations; or dye markings, traceable amounts of narcotic residue or 
other identifying substance on currency, or the packaging of currency in an 
incriminating manner. 

(October 4, 2000, D.C. Law 13-160, § 402, 47 DCR 4619.) 
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Historical and Statutory Notes 

Legislative History of Laws second readings on February 1, 2000, and April 

Law 13-160, the "Omnibus Police Reform 3, 2000, respectively. Signed by the Mayor on 

Amendment Act of 2000," was introduced in April 24, 2000, it was assigned Act No. 13-334 

Council and assigned Bill No. 13-118, which and transmitted to both Houses of Congress for 

was referred to the Committee on Government its review. D.C. Law 13-160 became effective on 

Operations. The Bill was adopted on first and October 4, 2000. 

§ 23—532. Depositing of seized currency. 

(a)(1) Seized currency shall be promptly deposited in an interest-bearing 
escrow account in a federal insured financial institution in the District of 
Columbia to be administered by the Metropolitan Police Department pending 
final disposition of forfeiture proceedings. Where practical, seized foreign 
currency shall be converted to U.S. currency and deposited. 

(2) Deposited seized currency, with any accrued interest, shall be divided 
and deposited as provided in section 48-907. 02, or returned to the owners if 
directed by the Court, after the dispositions of forfeiture proceedings. 

(b)(1) The Chief of Police may grant an exception to subsection (a) of this 
section, pursuant to a request from the United States Attorney or the Corpora- 
tion Counsel for the District of Columbia, if the seized currency is to be used as 
evidence and has independent evidentiary value. Seized currency retained 
pursuant to this subchapter shall be stored according to routine evidentiary 
procedures established by the Chief of Police. 

(2) The Chief of Police in consultation with the United States Attorney for 
the District of Columbia, shall consider whether other means of preserving 
the independent evidentiary value of the seized currency is feasible, including 
photography, in determining whether an exception to subsection (a) of this 
section shall be granted. 

(3) If part of the seized currency has independent evidentiary value, the 
remaining currency shall be deposited pursuant to subsection (a) of this 
section. 

(c) Nothing in this subchapter shall apply to currency advanced to the 
Metropolitan Police Department, from appropriated funds for use in undercov- 
er police activities. 

(October 4, 2000, D.C. Law 13-160, § 402, 47 DCR4619.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-160, see notes following 
§ 23-531. 

§ 23-533. Rules. 

The Chief of Police, in consultation with the United States Attorney for the 
District of Columbia and the Corporation Counsel, shall promulgate regulations 
to implement this subchapter within 60 days of the effective date of this act 
[October 4, 2000], 

(October 4, 2000, D.C. Law 13-160, § 402, 47 DCR 4619.) 
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Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-160, see notes following 
§ 23-531. 

§ 23-534. Applicability. 

The provisions of this subchapter shall apply to any seized currency in 
possession of the Metropolitan Police Department on the effective date of the 
regulations implementing this subchapter. 

(October 4, 2000, D.C. Law 13-160, § 402, 47 DCR 4619.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-160, see notes following 
§ 23-531. 

Subchapter III. Wire Interception and Interception of Oral Communications. 

United States Code Annotated 

Electronic Communications Privacy Act, federal crimes and offenses, see 18 U.S.C.A. § 2701 et seq. 
Interception and disclosure of wire, communications, see 18 U.S.C.A. § 2511. 

Interception of electronic, wire and oral communications, federal crimes and offenses, see 18 
U.S.C.A. § 2510 et seq. 

United States Supreme Court 
Electronic listening devices, phone, see U.S. v. New York Tel. Co., 

Covert entry for purpose of installing oth- "£*■*■ » 977 98 S.Ct. 364, 434 U .S . 

1 i l . ■ i • • lby, j4 L.Jb.o.2o 37o. 
erwise legal electronic bugging equip- 
ment, see Dalia v. U.S., U.S.NJ.1979, Wire-taps, 

99 S.Ct. 1682, 441 U.S. 238, 60 Identification of person committing of- 

L.Ed.2d 177. fense on application for judicial ap- 

. proval of wire-tap, see U.S. v. Donovan, 

Pen registers, U.S.Ohiol977, 97 S.Ct. 658, 429 U.S. 

Use of pen registers to investigate of- 413, 50 L.Ed. 2d 652, on remand 552 

fenses committed by means of tele- F.2d 735. 

§ 23-541. Definitions. 

As used in this subchapter — 

(1) the term "wire communication" means any communication made in 
whole or in part through the use of facilities for the transmission of commu- 
nications by the aid of wire, cable, or other like connection between the point 
of origin and the point of reception furnished or operated by any person 
engaged as a common carrier in providing or operating such facilities; 

(2) the term "oral communication" means any oral communication uttered 
by a person exhibiting an expectation that the communication is not subject 
to interception under circumstances justifying the expectation; 

(3) the term "intercept" means the aural acquisition of the contents of any 
wire or oral communication through the use of any intercepting device; 
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(4) the term "intercepting device" means any electronic, mechanical, or 
other device or apparatus which can be used to intercept a wire or oral 
communication other than — 

(A) any telephone or telegraph instrument, equipment, or facility, or any 
component thereof, (i) furnished to the subscriber or user by a communica- 
tions common carrier in the ordinary course of its business and being used 
by the subscriber or user in the ordinary course of its business; or (ii) 
being used by a communications common carrier in the ordinary course of 
its business, or by an investigative or law enforcement officer in the 
ordinary course of his duties; or 

(B) a hearing aid or similar device being used to correct subnormal 
hearing to not better than normal; 

(5) the term "investigative or law enforcement officer" means any officer 
of the United States or of the District of Columbia who is empowered by law 
to conduct investigations of or to make arrests for offenses enumerated in this 
subchapter, and any attorney authorized by law to prosecute or participate in 
the prosecution of such offenses; 

(6) the term "contents'', when used with respect to any wire or oral 
communication, includes any information concerning the identity of the 
parties to the communication or the existence, substance, purport, or mean- 
ing of that communication; 

(7) the term "judge" means a judge of the Superior Court of the District of 
Columbia, a judge of the District of Columbia Court of Appeals, a judge of the 
United States District Court for the District of Columbia, or a judge of the 
United States Court of Appeals for the District of Columbia circuit; 

(8) the term "judge of competent jurisdiction" means, in addition to the 
judges included in paragraph (7) — 

(A) a judge of a United States district court or a United States court of 
appeals not in the District of Columbia; or 

(B) a judge of any court of general criminal jurisdiction of a State who is 
authorized by a statute of that State to enter orders authorizing intercep- 
tions of wire or oral communications; 

(9) the term "aggrieved person" means a person who was a party to any 
intercepted wire or oral communication or a person against whom the 
interception was directed; 

(10) the term "communication common carrier" has the same meaning 
which is given the term "common carrier" by section 3(h) of the Communica- 
tions Act of 1934 (47 U.S.C, 153(h)); and 

(11) the term "United States attorney" means the United States attorney 
for the District of Columbia or any of his assistants designated by him or 
otherwise designated by law to act in his place for the particular purpose in 
question. 

(July 29, 1970, 84 Stat 616, Pub. L. 91-358, title II, § 210(a); June 3, 1997, D.C. Law 
1 1-275, § 14(c), 44 DCR 1408.) 
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§23-541 

Note 5 



Prior Codifications 

1981 Ed., § 23-541. 
1973 Ed., § 23-541. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 11-275, 
see Historical and Statutory Notes following 

§ 23-523. 



Key Numbers 

Telecommunications <S^491 to 541. 
Westlaw Key Number Searches: 372k491 to 
372k541." 



Library References 

Encyclopedias 

C.J.S. Telegraphs, Telephones, 



Radio, and 



Television §§ 122, 287 to 288. 



United States Code Annotated 

Search and seizure offenses, federal crimes and offenses, see 18 U.S.C.A. § 2231 et seq. 



Notes of Decisions 



Admissibility of evidence 7 
Application or affidavit 4 
Construction and application 
Jurisdiction 2 
Order or warrant 5 
Pen registers 6 
Standing 3 
Warrant 5 



1. Construction and application 

Although it may be necessary to place "bug- 
ging" devices on private premises, such "bug- 
ging" is to be accomplished with court's au- 
thorization limited to narrowest precise point 
necessary to accomplish law enforcement pur- 
pose and reasons for intrusion must be includ- 
ed in public record ultimately available for 
further court review whenever prosecution re- 
sults. D.C.C.E. § 23-541 et seq.; 18 U.S.C.A. 
§ 2510 et seq. U. S. v. Ford, 1976, 414 
F.Supp. 879, affirmed 553 F.2d 146, 180 
U.S.App.D.C. 1. Telecommunications <5=> 511 

2. Jurisdiction 

Federal district court did not lack jurisdiction 
to authorize electronic surveillance in an inves- 
tigation of local offenses conducted solely by 
local officials. D.C.Code 1981, §§ 23-541(7), 
23-547. U.S. v. Johnson, C.A.D.C.1982, 696 
F.2d 115, 225 U.S.App.D.C. 33. Telecommuni- 
cations ^ 513 

3. Standing 

Those two defendants who were parties to 
intercepted conversations, which occurred sub- 
sequent to defendants' take-overs of three build- 
ings, did not have standing under District of 
Columbia statute to challenge the wiretaps, 
since those defendants, as trespassers, were not 
"aggrieved persons." D.C.C.E. §§ 23-541(9), 
23-551(b). Khaalis v. U.S., 1979, 408 A.2d 313, 
certiorari denied 100 S.Ct. 1059, 444 U.S. 1092, 
62 L.Ed. 2d 781. Criminal Law &* 394.5(2) 



4. Application or affidavit 

Section of District of Columbia electronic sur- 
veillance statute requiring that wiretap order 
specify the identity of person, if known, whose 
communications are to be intercepted does not 
impose any broader obligation on Government 
to identify "known" individuals in its wiretap 
applications than that imposed by provision 
specifying that applications for wiretap order 
shall include the identity of the person, if 
known, who committed, is committing, or is 
about to commit the offense and whose commu- 
nications are to be intercepted. D.C.C.E. 
§§ 23-541 et seq., 23-547(a)(2)(D), (e)(1); 18 
U.S.C.A. §§ 1955, 2518(l)(b)(iv); 

U.S.C.A.Const. Amend. 4. U. S. v. Moore, 
C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Telecommunications ®=> 5 1 7 

5. Order or warrant 

A warrant for wire interception of oral com- 
munications must be specific and, if more than 
one entry is involved, each intrusion must be 
treated formally and approved in advance so 
that judge or magistrate can supervise when 
and how entry is to be accomplished and a 
separate determination of probable cause and 
reasonableness is required as to each intrusion 
upon private premises. D.C.C.E. § 23-541 et 
seq.; 18 U.S.C.A. § 25 10 et seq. U. S. v. Ford, 
1976, 414 F.Supp. 879, affirmed 553 F.2d 146, 
180 U.S.App.D.C. 1. Telecommunications @=> 
518 

Judicial authorization of electronic surveil- 
lance not limiting number of entries of private 
premises nor specifying either general time or 
manner of entry was far too sweeping and war- 
rant authorizing such was invalid on its face. 
D.C.C.E. § 23-541 et seq.; 18 U.S.C.A. § 2510 
et seq. U. S. v. Ford, 1976, 414 F.Supp. 879, 
affirmed 553 F.2d 146, 180 U.S.App.D.C. 1. 
Telecommunications <^ 518 
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Note 5 

That judge in fact approved each entry of 23-546. Davis v. U. S., 1978, 390 A.2d 976. 

private premises for electronic surveillance in Telecommunications <^> 494. 1 
advance and knew that, contrary to broad terms 

of warrant, police were planning to enter at a 7. Admissibility of evidence 

reasonable time, for valid reasons each time \uu^ , ^n- u i- u- u 

, , , ' , , in' Where gambling paraphernalia which consti- 

and by what appeared to be a wholly proper . + A A • 1 *■ vc j 1 

?. , 4 F f , c \ K s , tuted evidence concerning a violation oi federal 

ruse, did not avoid consequences or overbreadth U1 . . , , F . j , , , , 

f ., . .. lf , n ., ,. . . . gambling statute were obtained solely through 

01 the warrant itselr, where the discussions that «.■ r u j . , 1- 

1 1 ,. *u ■ j- • 1 if i . execution 01 search and arrest warrants predi- 

led to the judicial, approval or each entry were A 1 ■ 1 

. . -i 1 + 1 1 ffi v cated in part on conversations intercepted 

not transcribed or presented by affidavits so , , '■ , , .„ r . v 

that there was no supporting record to review; * rou g h court-ordered surveil ance a finding 

thus the warrant as written was binding and that the ^rveillance was illegal would mandate 

exclusive. D.C.C.E. §23-541 et seq.; 18 suppression of the warrants and evidence ac- 

U.S.C.A. § 2510 et seq. U. S. v. Ford, 1976, Q^red pursuant to their execution as the tainted 

414 F.Supp. 879, affirmed 553 F.2d 146, 180 P^Uum l^fV^T^ Jm^ 
US Add DC 1 Telecommunications <3=> 518 §§ 23-541(9), 23-547(a)(2)(D), 23-5^ 1(b); 18 
U.b.App.D.C. 1. lelecommunications C- 518 USCA §§ 1955> 2 518(l)(b)(iv). U. S. v. 

6. Pen registers Moore, C.A.D.C.1975, 513 F.2d 485, 168 

Because pen registers do not accomplish CLS.App.D.C. 227, vacated 556 F.2d 77, 181 

"aural acquisition" or acquire contents of com- U.S.App.D.C. 200. Criminal Law <3=> 394.3 

munications, they fall outside purview of the In order for interception of wire or oral com- 

Omnibus Crime Control and Safe Streets Act munication to be in accordance with wiretap 

which prescribes procedures by which wiretap statute, and be admissible as evidence against 

order can be obtained, nor are they otherwise nonconsenting party, one-party consent must 

prohibited or regulated by wiretap provisions of have been given voluntarily. D.C.Code 1981, 

the District of Columbia Code. 18 U.S.C.A. §§ 23-541, 23-542(b)(2), 23-556. U.S. v. Sell, 

§§ 2510-2520, 2510(4); D.C.C.E. §§ 23-541 to 1985, 487 A.2d 225. Criminal Law <3=» 394.3 

§ 23—542, Interception, disclosure, and use of wire or oral communications 
prohibited. 

(a) Except as otherwise specifically provided in this subchapter, any person 
who in the District of Columbia — 

(1) willfully intercepts, endeavors to intercept, or procures any other 
person to intercept or endeavor to intercept any wire or oral communication; 

(2) willfully discloses or endeavors to disclose to any other person the 
contents of any wire or oral communication, or evidence derived therefrom, 
knowing or having reason to know that the information was obtained 
through the interception of a wire or oral communication; or 

(3) willfully uses or endeavors to use the contents of any wire or oral 
communication, or evidence derived therefrom, knowing or having reason to 
know, that the information was obtained through the interception of a wire 
or oral communication; 

shall be fined not more than $10,000 or imprisoned not more than five years, or 
both; except that paragraphs (2) and (3) of this subsection shall not apply to the 
contents of any wire or oral communication, or evidence derived therefrom, 
that has become common knowledge or public information. 

(b) It shall not be unlawful under this section for — 

(1) an operator of a switchboard, or an officer, agent, or employee of a 
communication common carrier, whose facilities are used in the transmis- 
sion of a wire communication, to intercept, disclose, or use that communica- 
tion, in the normal course of his employment while engaged in any activity 
which is a necessary incident to the rendering of his service or to the 
protection of the rights or property of the carrier of such communication, or 
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Note 1 

to provide information, facilities, or technical assistance to an investigative or 
law enforcement officer who, under this subchapter, is authorized to inter- 
cept a wire or oral communication, but no communication common carrier 
shall utilize service observing or random monitoring except for mechanical 
or service quality control checks; 

(2) a person acting under color of law to intercept a wire or oral communi- 
cation, where such person is a party to the communication, or where one of 
the parties to the communication has given prior consent to such intercep- 
tion; or 

(3) a person not acting under color of law to intercept a wire or oral 
communication, where such person is a party to the communication, or 
where one of the parties to the communication has given prior consent to 
such interception, unless such communication is intercepted for the purpose 
of committing any criminal or tortious act in violation of the Constitution or 
laws of the United States, any State, or the District of Columbia, or for the 
purpose of committing any other injurious act. 

(July 29, 1970, 84 Stat. 617, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-542. 
1973 Ed., § 23-542. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 23-544 and 23-556. 

Library References 

Key Numbers Treatises and Practice Aids 

Telecommunications @*491 to 497. SB07 American Law Institute-American Bar 

Westlaw Key Number Searches: 372k491 to Association 217 

372k497. 

Encyclopedias 

CJ.S. Telegraphs, Telephones, Radio, and 
Television §§ 122, 287 to 288. 

Notes of Decisions 

Business extensions, interception or disclosure Purpose 1 

5 ■ Voluntariness of consent 9 

Consent 7-9 

In general 7 

Implied consent 8 . 1 • Purpose 

Voluntariness of consent 9 Statute dealing with unauthorized publication 
Expectation of privacy 2 or use of telegraph, telephone, and radio corn- 
Implied consent 8 munications was aimed at prohibiting a tele- 
Intent, interception or disclosure 4 phone switchboard operator from divulging any 
Interception 3-6 conversation that may be overheard, or any 
In general 3 telegraph or radio operator from disclosing con- 
Business extensions 5 tents of a telegram or radiogram, and to pre- 
Intent 4 elude any unauthorized person from surrepti- 
Pen registers 6 tiously attaching some mechanical apparatus to 
Pen registers, interception or disclosure 6 a telephone or telegraph wire and thereby lis- 
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tening to or otherwise intercepting communica- 
tions passing over the wire, without knowledge 
of parties to conversation or message. Commu- 
nications Act of 1934 7 § 605, 47 U.S.C.A. § 605. 
U.S. v. Sullivan, D.D.C1953, 116 F.Supp. 480. 
Telecommunications &* 494.1 

2. Expectation of privacy 

Defendants, who forcibly took over three 
buildings without permission and held hostages 
for several days, could not have had a legitimate 
expectation of privacy, protected by the Fourth 
Amendment, against seizure of their telephone 
conversations by electronic surveillance on the 
premises; nor, in any event, did they have any 
such subjective expectation. D.C.C.E. 

§ 23-548(a); U.S.C.A. Const. Amend. 4. Khaalis 
v. U.S., 1979, 408 A. 2d 313, certiorari denied 
100 S.Ct. 1059, 444 U.S. 1092, 62 L.Ed.2d 781. 
Telecommunications <§=> 494.1 

3. Interception — In general 

Police officers' overhearing defendants' tele- 
phone conversations by means of a "spike 
mike" attached to heating duct of house, did not 
"intercept" conversations within statute prohib- 
iting interception of telephone communications. 
U.S.C.A. Const. Amends. 4, 5; Communications 
Act of 1934, § 605, 47 U.S.C.A. § 605. Silver- 
man v. U.S., U.S.Dist.Col.1961, 81 S.Ct. 679, 
365 U.S. 505, 97 A.L.R.2d 1277, 5 L.Ed. 2d 734. 
Telecommunications <©=» 494.1 

Action of officers who, with permission of 
owners, entered vacant row house adjoining 
that in which they suspected defendants were 
maintaining unlawful betting office, in inserting 
antenna spike under baseboard and into party 
wall and connecting ear phones so that they 
were then able to overhear defendants conduct 
their betting business by telephone, did not con- 
stitute such an unlawful "search and seizure" as 
is proscribed by the Fourth Amendment to the 
federal Constitution and such actions did not 
constitute an interference with any communica- 
tions system in violation of the Communications 
Act of 1934. U.S.C.A. Const. Amend. 4; Commu- 
nications Act of 1934, § 605, 47 U.S.C.A. § 605. 
Silverman v. U.S., C.A.D.C.1960, 275 F.2d 173, 
107 U.S.App.D.C. 144, certiorari granted 80 
S.Ct. 1237, 363 U.S. 801, 4 L.Ed. 2d 1145, re- 
versed 81 S.Ct. 679, 365 U.S. 505, 97 A.L.R.2d 
1277, 5 L.Ed. 2d 734. Telecommunications <$=* 
494.1 

Fact that witness in equitable action for revo- 
cation of physician's license made phone call to 
physician and allowed police officer to listen to 
conversation on extension line, did not consti- 
tute wire tapping or violate statute prohibiting 
the interception and divulging of intercepted 
communications. D.C.Code 1951, § 2-123; 
Communications Act, § 605, 47 U.S.C.A. § 605. 
Ladrey v. Commission on Licensure to Practice 
Healing Art in District of Columbia, C.A.D.C. 
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1958, 261 F.2d 68, 104 U.S.App.D.C. 239, cer- 
tiorari denied 79 S.Ct. 288, 358 U.S. 920, 3 
L.Ed.2d 239, rehearing denied 79 S.Ct. 351, 358 
U.S. 948, 3 L.Ed. 2d 353. Telecommunications 
<S=> 494.1 

The "interception" of a telephone call within 
statute prohibiting divulging of any intercepted 
communication, involves idea that a speaker 
thinks he is talking to one person whereas in 
fact a third person is listening, and when a 
person calls a number on a telephone and 
speaks a message to whoever answers, he can- 
not claim that his message was intercepted 
merely because person responding is not person 
to whom he intended to speak. 47 U.S.C.A. 
§ 605. Billed v. U. S., C.A.D.C. 1950, 184 F.2d 
394, 24 A.L.R.2d 881, 87 U.S.App.D.C. 274. 
Telecommunications &* 494 A 

Actions of marshals who were searching 
premises in which was found property alleged 
to be gambling paraphernalia, in picking up 
telephones when they rang and listening to 
what callers had to say, did not constitute an 
"interception" within statute prohibiting divulg- 
ing of intercepted communications, and statute 
did not preclude marshals from testifying as to 
what was said, in prosecution for managing or 
carrying on a lottery. D.C.Code, 1940 
§ 22-1501; 47 U.S.C.A. § 605. Billed v. U. S., 
C.A.D.C. 1950, 184 F.2d 394, 24 A.L.R.2d 881, 
87 U.S.App.D.C. 274. Criminal Law <©=> 394.3; 
Telecommunications <&* 494.1 

Under statute proscribing the advertising of 
listening devices in such a way as to promote 
their use for surreptitious interception of wire 
or oral communications and under statute pro- 
viding that it is not unlawful for a person to 
intercept a wire or oral communication where 
such person is a party to the communication or 
where one of parties to the communication has 
given prior consent to such interceptions, what 
distinguishes a lawful from an unlawful inter- 
ception is the word "surreptitious". 18 
U.S.C.A. §§ 2511(2)(d), 2512(l)(c)(ii). U. S. v. 
Bast, 1972, 348 F.Supp. 1202, vacated 495 F.2d 
138, 161 U.S.App.D.C. 312. Telecommunica- 
tions <^> 494 A 

Where conversations in adjacent hotel room 
could be heard in defendant's room, by the 
unassisted ear, defendant recorded conversa- 
tions by using a cassette-type recorder with a 
standard microphone no more sensitive than 
the human ear and there was no question of 
contrivance by defendant and defendant did not 
eavesdrop in a position where an individual 
would not normally be expected and did not 
place any device in an unauthorized place, de- 
fendant could not be found guilty of intercep- 
tion of oral communication in violation of Om- 
nibus Crime Control and Safe Streets Act of 
1968. 18 U.S.C.A. §§2510 et seq., 2510(2). U. 
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S. v. Carroll, 1971, 337 F.Supp. 1260. Tele- 
communications <3=> 494.1 

Overhearing and recording of one end of a 
telephone conversation in adjoining hotel room 
without the actual interception of a communica- 
tion passing through the wires does not consti- 
tute interception of a "wire communication" 
under statute dealing with interception of oral 
and wire communications but rather constituted 
the interception of an "oral communication." 
18 U.S.C.A. §§ 2510, 2511, 2511(1) (a); Com- 
munications Act of 1934, § 605, 47 U.S.C.A. 
§ 605. U. S. v. Carroll, 1971, 332 F.Supp. 
1299, supplemented 337 F.Supp. 1260. Tele- 
communications <>=> 494.1 

Any distinction which might be drawn be- 
tween consensual monitoring and third -party 
monitoring has no constitutional significance as 
far as the Fourth Amendment privacy concept is 
concerned. U.S.C.A. Const. Amend. 4. U. S.'v. 
Jones, D.D.C1968, 292 F.Supp. 1001, reversed 
433 F.2d 1176, 140 U.S.App.D.C. 70, certiorari 
denied 91 S.Ct. 1613, 402 U.S. 950, 29 L.Ed.2d 
120. Telecommunications <&=> 495 

Telephone communication was not "di- 
vulged" within prohibition of wire tap statute 
simply bv being turned over to police. Commu- 
nications Act of 1934, § 605, 47 U.S.C.A. § 605. 
U. S. v. Zarkin, D.D.C1966, 250 F.Supp. 728. 
Telecommunications ^ 494.1 

"Intercept" within statutory prohibition on 
interception of communications implies seizure 
or diverting of course against one's will, and 
statute forbids only those interceptions not au- 
thorized by sender. Communications Act of 
1934, § 605, 47 U.S.C.A. § 605. U. S. v. Zarkin, 
D.D.C1966, 250 F.Supp. 728. Telecommunica- 
tions <3^ 495 

Telephone conversation recorded by use of 
induction coil was "intercepted" within prohibi- 
tion of Communications Act. Communications 
Act of 1934, § 605, 47 U.S.C.A. § 605. U. S. v. 
Laughlin, D.D.C1964, 226 F.Supp. 112. Tele- 
communications^ 494.1 

Though telephone conversation was recorded 
by use of induction coil, and not by direct 
attachment to telephone or telephone line, mes- 
sage was "intercepted" within prohibition of 
Federal Communications Act. Communications 
Act of 1934, §§ 1 et seq., 605, 47 U.S.C.A. §§151 
et seq., 605. U. S. v. Laughlin, D.D.C1963, 223 
F.Supp. 623, motion denied 226 F.Supp. 112. 
Telecommunications @=> 494.1 

Information, obtained by police officer when 
he listened, by means of telephone extension, to 
conversation ensuing when, at officer's in- 
stance, special employee of narcotics squad 
placed telephone call, was not obtained in viola- 
tion of statute prohibiting person unauthorized 
by sender from "intercepting" any communica- 
tion, and there was no such impropriety in 
issuance of search warrant procured by officers 
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acting upon such information as would require 
suppression of narcotics seized under color of 
warrant. Communications Act of 1934, § 605, 
47 U.S.C.A. § 605. U.S. v. Barbour, D.D.C1958, 
164 F.Supp. 893. Criminal Law &=> 394.3; 
Telecommunications <&* 495 

Under statute providing that no person shall 
divulge to "any person" contents of intercepted 
communication, playing back of recorded tele- 
phone conversation in court would constitute a 
prohibited divulgence. Communications Act of 
1934, §§ 1 et seq., 605, 47 U.S.C.A. §§ 151 et 
seq., 605. U.S. v. Stephenson, D.D.C1954, 121 
F.Supp. 274, appeal dismissed 223 F.2d 336, 96 
U.S.App.D.C. 44. Telecommunications <2=> 
494.1 

Action of deputy marshals in answering a 
number of incoming telephone calls after raid- 
ing premises, listening to what party calling 
said and participating in conversation did not 
constitute an "interception" within provision 
of Federal Communications Act prohibiting in- 
terception of communications, so as to render 
evidence obtained thereby inadmissible in sub- 
sequent criminal prosecution. Federal Commu- 
nications Act of 1934, § 605, 47 U.S.C.A. 
§ 605. U.S. v. Lewis, D.D.C1950, 87 F.Supp. 
970, reversed 184 F.2d 394, 24 A.L.R.2d 881, 
87 U.S.App.D.C. 274. Criminal Law <£=> 394.3; 
Telecommunications <£=> 494.1 

The recording of a telephone conversation 
with consent of one of parties to it does not 
constitute an "interception" in violation of pro- 
vision of Federal Communications Act prohibit- 
ing interception of communications, so as to 
render recording inadmissible in criminal pros- 
ecution. Federal Communications Act of 1934, 
§ 605, 47 U.S.C.A. § 605. U.S. v. Lewis, 
D.D.C1950, 87 F.Supp. 970, reversed 184 F.2d 
394, 24 A.L.R.2d 881, 87 U.S.App.D.C. 274. 
Criminal Law <&* 394.3; Telecommunications 
<£= 495 

4. Intent, interception 

Determinative factor in assessing whether in- 
tercepted communication violates Title 111 of 
Omnibus Crime Control and Safe Streets Act is 
whether primary motivation, or determinative 
factor in party's motivation for intercepting con- 
versation was criminal or tortious. 18 U.S.C.A. 
§ 251 l(2)(d). U.S. v. Cisneros, 1999, 59 
F.Supp.2d 58. Telecommunications <&* 494.1 

In determining whether intercepted commu- 
nication violates Title III of Omnibus Crime 
Control and Safe Streets Act, use of tape record- 
ings is not critical factor, but rather, it is party's 
intent in making recording that is determina- 
tive. 18 U.S.C.A. § 2511(2)(d). U.S. v. Cisne- 
ros, 1999, 59 F.Supp.2d 58. Telecommunica- 
tions <3> 494.1 



427 



§ 23-542 

Note 5 

5. - — Business extensions, interception 

Business extension exception to federal wire- 
tap statute did not permit State Department 
officials and employees to secretly monitor con- 
versation between Acting Assistant Secretary of 
State for Legislative Affairs and Assistant Secre- 
tary of State for Consular Affairs, concerning 
investigation into presidential candidate's pass- 
port; there was no reason presented as to need 
for secret monitoring nor was it shown to be 
routine. 18 U.S.C.A. § 2510(5)(a). Berry v. 
Funk, C.A.D.C. 1998, 146 F.3d 1003, '331 
U.S.App.D.C. 62. Telecommunications <&* 495 

Switchboard operator and provider exception 
to federal wiretap statute did not permit State 
Department officials and employees to secretly 
monitor conversation between Acting Assistant 
Secretary of State for Legislative Affairs and 
Assistant Secretary of State for Consular Affairs, 
concerning investigation into presidential candi- 
date's passport; it was not in normal course of 
State Department employees' employment to 
engage in any monitoring contrary to Depart- 
ment's own guidelines, and exception in ques- 
tion was intended to apply to inevitability that 
switchboard operators, when connecting calls, 
would overhear small part of call, and was not 
intended to authorize random monitoring. 18 
U.S.C.A. § 251 l(2)(a)(i). Berry v. Funk, 
C.A.D.C.1998, 146 F.3d 1003, 331 U.S.App.D.C. 
62. Telecommunications <&=> 495 

6. Pen registers, interception 

Because pen registers do not accomplish 
"aural acquisition" or acquire contents of com- 
munications, they fall outside purview of the 
Omnibus Crime Control and Safe Streets Act 
which prescribes procedures by which wiretap 
order can be obtained, nor are they otherwise 
prohibited or regulated by wiretap provisions of 
the District of Columbia Code. 18 U.S.C.A. 
§§ 2510-2520, 2510(4); DX.C.E. §§ 23-541 to 
23-546. Davis v. U. S., 1978, 390 A.2d 976. 
Telecommunications <&=> 494.1 

7. Consent — In general 

Where attachment of audio-surveillance de- 
vice to person from whom defendant had alleg- 
edly solicited a bribe was with the consent of 
such person, use of the device to record transac- 
tion in which such person gave defendant mon- 
ey did not violate the Communications Act or 
the Omnibus Crime Control and Safe Streets 
Act. Communications Act of 1934, § 605, 47 
U.S.C.A. § 605; 18 U.S.C.A. §§ 2510 et seq., 
2511(2) (c), 2517(3). U. S. v. Bishton, C.A.D.C. 
1972,463 F.2d 887, 150 U.S.App.D.C. 51. Tele- 
communications <&=> 495 

Warrantless electronic surveillance of conver- 
sation between defendants and undercover 
agent was not illegal where the undercover 
agent consented. U. S. v. Bryant, C.A.D.C. 
1971, 439 F.2d 642, 142 U.S.App.D.C. 132, on 
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remand 331 F.Supp. 927. Telecommunications 
e=M95 

Monitoring by federal agents of telephone 
conversations between defendant and third par- 
ty with third party's consent did not, under then 
applicable law, deny Fourth Amendment rights 
of defendant. U.S.C.A.Const. Amend. 4. U. S. 
v. Jones, C.A.D.C. 1970, 433 F.2d 1176, 140 
U.S.App.D.C. 70, certiorari denied 91 S.Ct. 
1613, 402 U.S. 950, 29 L.Ed.2d 120. Telecom- 
munications @=» 495 

Where reliable information that illegal sales 
of narcotics had occurred at certain address 
and that defendant was involved was confirmed 
by telephone call from informer to person other 
than defendant, overheard by police on exten- 
sion, with caller's consent, there was no illegal 
interception of telephone message; and where, 
after first searching informant and finding him 
without narcotics, police observed him enter 
building at such address and shortly thereafter 
return with narcotics, search warrant they ob- 
tained was properly issued; and when after they 
entered premises and found a supply of narcot- 
ics and a congregation of known drug addicts, 
defendant entered premises and, upon seeing 
policemen, dropped bag of groceries he was 
carrying and removed a small bag from his 
pocket, there was ample cause to arrest him; 
and search of his person and use in evidence of 
narcotics found on his person was proper. 
Barbour v. U.S., C.A.D.C. 1959, 264 F.2d 375, 
105 U.S.App.D.C. 89, certiorari denied 79 S.Ct. 
1288, 360 U.S. 905, 3 L.Ed.2d 1256. Arrest &=> 
71.1(3); Drugs And Narcotics <^> 188(4.1); 
Telecommunications £== 495 

Test for consent to interception of wire com- 
munication by one participating in the commu- 
nication is less rigorous than consent required 
for waiver of a constitutional right and requires 
only that individual proceed despite his or her 
understanding that the conversation is being 
recorded, and thus promises of leniency do not 
vitiate consent under wiretap statute. 18 
U.S.C.A. § 2511(2)(c). U.S. v. Edmond, 1989, 
718 F.Supp. 988. Telecommunications <3=> 495 

Informants' consent to recording of wire 
communications to which they were parties was 
sufficiently shown by circumstantial evidence 
from the agents who witnessed the consent, and 
testimony from the informants themselves was 
not required. 18 U.S.C.A. § 2511(2)(c). U.S. v. 
Edmond, 1989, 718 F.Supp. 988. Telecommu- 
nications <&* 495 

Wiretap tapes obtained with the consent of 
informants participating in the wire communi- 
cations, as required by federal law, were admis- 
sible in federal prosecution regardless of wheth- 
er the tapes were obtained in violation of state 
law requiring consent of both parties before a 
conversation may be recorded. 18 U.S.C.A, 
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§2511(2)(c). U.S. v. Edmond, 1989, 718 
F.Supp. 988. Telecommunications ^ 495 

Fourth Amendment is not violated where, 
during an investigation, a government agent, 
without revealing his true identity or purpose, 
consents to the recording of his private conver- 
sation with a suspect. U.S.C.A. Const. Amend. 

4. U. S. v. Kline, 1973, 366 F.Supp. 994. Tele- 
communications <£=> 495 

Defendants' lawyers were not entitled to be 
told in advance of contemplated overhearing by 
the Government of a conversation between the 
defendants and a government informer, so that 
the lawyers might advise defendants of the risks 
involved in carrying on such a conversation. U. 

5. v. Kline, 1973, 366 F.Supp. 994. Telecom- 
munications <3=> 495 

Use of even the most clandestine recorder is 
lawful if it falls within statute providing that it is 
not unlawful for a person to intercept a wire or 
oral communication where such person is a 
party to the communication or where one of 
parties to the communication has given prior 
consent to such interceptions. 18 U.S.C.A. 
§§ 2511(2)(d), 2512. U. S. v. Bast, 1972, 348 
F.Supp. 1202, vacated 495 F.2d 138, 161 
U.S.App.D.C. 312. Telecommunications <5=» 495 

Same strict standards which are required in 
order to validate consent to search and seizure 
should apply to consent to intercept telephone 
conversation. Communications Act of 1934, 
§ 605, 47 U.S.C.A. § 605. U. S. v. Zarkin, 
D.D.C1966, 250 F.Supp. 728. Telecommunica- 
tions <3= 495 

Warrantless interception of telephone conver- 
sations between alleged prostitute and police 
officer accused of forcing her to sodomize him, 
based on one-party consent of alleged prosti- 
tute, did not violate police officer's Fourth 
Amendment rights. D.C.Code 1981, 

§ 23-542(b)(2); U.S.C.A. Const.Amend. 4. U.S. 
v. Sell, 1985, 487 A.2d 225. Telecommunica- 
tions ©» 495 

8. Implied consent 

Under prior consent exception to federal 
wiretap statute, which authorizes interception 
of wire communications "where (3)27 one of 
the parties to the communication has given pri- 
or consent to such interception," implicit con- 
sent is sufficient. 18 U.S.C.A. § 2511(2)(c, d). 
Berry v. Funk, C.A.D.C.1998, 146 F.3d 1003, 
331 U.S.App.D.C. 62. Telecommunications @=> 
495 

implied consent to interception of wire com- 
munications under the federal wiretap statute is 
inferred from surrounding circumstances indi- 
cating that the party knowingly agreed to the 
surveillance; the key question in such an inquiry 
is whether parlies were given sufficient notice. 
Berry v. Funk, C.A.D.C.1998, 146 F.3d 1003, 
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331 U.S.App.D.C. 62. Telecommunications €=> 
495 

9. Voluntariness of consent 

Consent of third party to monitoring by feder- 
al agents of telephone conversations with defen- 
dant was not coerced or involuntary notwith- 
standing that third party was himself under 
investigation for perjury before grand jury. U. 
S. v. Jones, C.A.D.C.1970, 433 F.2d 1176, 140 
U.S.App.D.C. 70, certiorari denied 91 S.Ct. 
1613, 402 U.S. 950, 29 L.Ed.2d 120. Criminal 
Law <3= 394.5(3); Telecommunications <$=> 495 

Because witness' consent to recording of tele- 
phone conversation was coerced, the listening 
in to telephone conversation was an intercep- 
tion in violation of Communications Act and the 
intercepted conversation could not be used as 
evidence in criminal prosecution. Communica- 
tions Act of 1934, § 605, 47 U.S.C.A. § 605. 
Laughlin v. U. S., C.A.D.C.1965, 344 F.2d 187, 
120 U.S.App.D.C. 93. Criminal Law e=* 394.3; 
Telecommunications < S= > 495 

Authorization given by party to telephone 
conversation to monitor conversation is not in- 
voluntary, so as to render exception to wire tap 
statute inapplicable, so long as pressure is not 
initiated by police for purposes of overbearing 
will of party, and fact that authorization is given 
in hope of leniency does not render it involun- 
tary. Communications Act of 1934, § 605, 47 
U.S.C.A. § 605. U. S. v. Zarkin, D.D.C1966, 
250 F.Supp. 728. Telecommunications <§=> 495 

Where witness admitted she had committed 
perjury and felt she had to cooperate with pros- 
ecuting officials, her consent for them to record 
her telephone conversations with defendant was 
not voluntary within communications statute. 
Communications Act of 1934, § 605, 47 U.S.C.A. 
§ 605. U. S. v. Laughlin, D.D.C1963, 223 
F.Supp. 623, motion denied 226 F.Supp. 112. 
Telecommunications <£=> 495 

In order to suppress evidence of wiretap con- 
ducted pursuant to one-party consent, party ob- 
jecting to such evidence must show improper 
inducement or coercive threats. D.C.Code 
1981, § 23-542(b)(2). U.S. v. Sell, 1985, 487 
A.2d 225. Criminal Law ®=> 394.3 

Consent to wiretap is not vitiated simply be- 
cause government offers benefits in exchange 
for cooperation or calls party's attention to po- 
tential criminal prosecution. D.C.Code 1981, 
§ 23-542(b)(2). U.S. v. Sell, 1985, 487 A.2d 
225. Telecommunications <&=» 495 

Evidence that alleged prostitute initiated com- 
plaint against police officer alleging that he 
forced her to sodomize him, later filed formal 
complaint, voluntarily informed investigators oi 
her contact with officer after filing complaint, 
and knowingly cooperated with wiretap estab- 
lished that her consent to wiretap was volun- 
tary, notwithstanding fact that she was poten- 
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tially liable for prosecution on prostitution 1981, § 23-542(b)(2). U.S. v. Sell, 1985, 487 
charges. U.S. v. Sell, 1985, 487 A.2d 225. A.2d 225. Telecommunications ®» 495 
Telecommunications @=* 495 In order for interception of wire or oral corn- 

r* + + uj f U ■ +u *. munication to be in accordance with wiretap 

Government meets burden ol showing that «.' + i , , . . ul .-, . F 

, & ., statute, and be admissible as evidence against 

one-party consent to wiretap was voluntarily nonconsenting partVf one-party consent must 

given by showing that consenting party engaged have been given voluntarily. D.C.Code 1981, 

in communication knowing that it was being §§ 23-541, 23-542(b)(2), 23-556. U.S. v. Sell, 

monitored by government agents. D.C.Code 1985, 487 A. 2d 225. Criminal Law ©^ 394.3 

§ 23—543. Possession, sale, distribution, manufacture, assembly, and adver- 
tising of wire or oral communication intercepting devices 
prohibited. 

(a) Except as otherwise specifically provided in subsection (b) of this section, 
any person who in the District of Columbia — 

(1) willfully possesses, sells, distributes, manufactures, or assembles an 
intercepting device, the design of which renders it primarily useful for the 
purpose of the surreptitious interception of a wire or oral communication; or 

(2) willfully places in any newspaper, magazine, handbill, or other publica- 
tion any advertisement of — 

(A) any intercepting device, the design of which renders it primarily 
useful for the purpose of the surreptitious interception of a wire or oral 
communication; or 

(B) any intercepting device where such advertisement promotes the use 
of such device for the purpose of the surreptitious interception of a wire or 
oral communication; 

shall be fined not more than $10,000 or imprisoned not more than five years, or 
both. 

(b) It shall not be unlawful under this section for— 

(1) a communication common carrier or an officer, agent, or employee of, 
or a person under contract with a communication common carrier, in the 
usual course of the communication common carrier's business; or 

(2) a person under contract with the Government of the United States, a 
State or a political subdivision thereof, or the District of Columbia, or an 
officer, agent, or employee of the Government of the United States, a State or 
a political subdivision thereof, or the District of Columbia; 

to possess, sell, distribute, manufacture or assemble, or advertise any intercept- 
ing device, while acting in furtherance of the appropriate activities of the 
United States, a State or political subdivision thereof, the District of Columbia, 
or a communication common carrier. 

(July 29, 1970, 84 Stat. 618, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-543. 
1973 Ed.,§ 23-543. 

430 



WARRANTS AND ARRESTS § 23-544 

Cross References 
Section References 

This section is referred to in §§ 23-544 and 23-556. 

Library References 
Key Numbers Encyclopedias 

Telecommunications <3^497. C.J.S. Telegraphs, Telephones, Radio, and 

Westlaw Key Number Search; 372k497. Television §§ 122, 287 to 288. 

Notes of Decisions 

Pleas 1 headquarters, pleas were accepted only after 

extraordinarily elaborate procedure, stretching 

over four days, conducted largely in camera, 

1. Pleas anc } involving two competent attorneys, and nei- 

Record established that defendants' guilty ther counsel, prosecutor, nor judge exerted the 
pleas to charge of breaking into national politi- slightest pressure on defendants to induce them 
cal party headquarters were voluntary and to plead guilty, withdrawal of pleas would sub- 
knowing, that, on allocution, defendants delib- stantially prejudice legitimate prosecution inter- 
erately and repeatedly deceived the court, that ests, defendants were granted "use immunity" 
withdrawal of pleas eight months after they so that they might testify before grand jury and 
were entered would prejudice the government, congressional committees and, at time of plea, 
and that defendants' supposed national security defendants had denied employment by govern- 
reasons for their guilty pleas were based on me nt intelligence agencies, defendants would 
entirely subjective beliefs which were patently not be entitled, eight months after pleading 
unreasonable. 18 U.S.C.A. §§ 371, 2510, 2511; guilty, to withdraw their pleas because they 
D.C.C.E. §§ 22-1801 (b), 23-543(a); Fed. Rules honestly, though mistakenly, believed that "na- 
Crim.Proc. rules 11, 32(d), 18 U.S.C.A. U. S. v. tional security" considerations required their 
Barker, C.A.D.C.1975, 514 F.2d 208, 168 silence. 18 U.S.C.A. §§ 371, 2510, 2511; 
U.S.App.D.C. 312, certiorari denied 95 S.Ct. D.C.C.E. §§ 22-1 801(b), 23-543(a); Fed. Rules 
2420, 421 U.S. 1013, 44 L.Ed.2d 682. Criminal Crim.Proc. rules 11, 32(d), 18 U.S.C.A. U. S. v. 
Law §=> 274(1) Barker, C.A.D.C.1975, 514 F.2d 208, 168 

Where prosecution in its opening statement U.S.App.D.C. 312, certiorari denied 95 S.Ct. 

had outlined overwhelming case against defen- 2420, 421 U.S. 1013, 44 L.Ed. 2d 682. Criminal 

dants, charged with burglary of political party Law <£=> 274(3.1), 274(9) 

§ 23—544. Confiscation of wire or oral communication intercepting devices. 

Any intercepting device in the District of Columbia — 

(1) possessed; 

(2) used; 

(3) sold; 

(4) distributed; or 

(5) manufactured or assembled; 

in violation of section 23-542 or 23-543 may be seized and forfeited to the 
District of Columbia. Insofar as applicable and not inconsistent with the 
provisions of this chapter, all provisions of law relating to the seizure, summary 
and judicial forfeiture, and condemnation of property for violation of the 
customs laws; the disposition of such property; the remission or mitigation of 
such forfeitures; the compromise of claims; and the award of compensation to 
informers in respect of such forfeitures shall apply to seizures and forfeitures 
incurred, or alleged to have been incurred, under the provisions of this title; 
except that such duties as are imposed upon the customs officer or any other 
person with respect to the seizure and forfeiture of property under the customs 
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laws shall be performed with respect to seizures and forfeitures of property 
under this section by such officers, agents or other persons as may be autho- 
rized or designated for that purpose by the Mayor, except to the extent that 
such duties arise from seizures and forfeitures effected by any customs officer. 
The proceeds from the sale of any property forfeited under this section shall be 
deposited in the Treasury to the credit of the general fund of the District of 
Columbia. 

(July 29, 1970/84 Stat 619, Pub. L. 91-358, title II, § 210(a); Apr. 30, 1988, D.C. Law 
7-104, § 7(b), 35 DCR 147.) 

Historical and Statutory Notes 

Prior Codifications Change in Government 

1981 Ed. § 23-544. This section originated at a time when local 

f 1 8 ji ~aa government powers were delegated to the Dis- 

19 15 hid., § 23-b44. trict f Columbia Council and to a Commission- 
er of the District of Columbia. The District of 

Legislative History of Laws Columbia Self-Governmenl and Governmental 

Law 7-104, the "Technical Amendments Act Reorganization Act, 87 Stat. 818, § 71J (D.C. 
of 1987," was introduced in Council and as- Code, §1-207 11) abolished the District of Co- 
signed Bill No. 7-346, which was referred to the l^ia Council and the Office of Commissioner 
„° . c . ,. rl , t-,, „.,, j * i °r the District oi Columbia, these branches or 
Committee or the Whole. The Bill was adopted ^ _ . _. , .11 .1 n 1 r ., 

., . , 1. vt i-i^ government were replaced bv the Council oi the 
on brst and second readings on November 24, Distr i ct f Columbia and the Office of Mavor of 
1987 and December 8, 1987, respectively. the District of Columbia, respectively. Accord- 
Signed by the Mayor on December 22, 1987, it j ng ]y ( and also pursuant to § 7.14(a) of such Act 
was assigned Act No. 7-1.24 and transmitted to (D.C. Code, § 1-207. 14(a)), appropriate changes 
both Houses of Congress for its review. in terminology were made in this section. 

Library References 
Key Numbers Encyclopedias 

Forfeitures <3= ? 3. C. J. S. Forfeitures § 3. 

Searches and Seizures <3=83. C.J.S. RICO (Racketeer Influenced and Cor- 

Westlaw Key Number Search: J 80k3. rupt Organizations) § 30. 

Westlaw Key Number Search: 349k83. C.J.S. Searches and Seizures § 14. 

§ 23-545. Immunity of witnesses. [Repealed] 

(Oct. 15, 1970, 84 Stat. 931, Pub. L. 91-452, title II, § 252.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-545. 

§ 23-546, Applications for authorization or approval of interception of 
wire or oral communications. 

(a) The United States attorney may authorize, in writing, any investigative or 
law enforcement officer to make application to a court for an order authorizing 
the interception of wire or oral communications. 

(b) The United States attorney may authorize, in writing, any investigative or 
law enforcement officer to make application to a court for an order of approval 
of the previous interception of any wire or oral communication, when the 
contents of such communication — 
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(1) relate to an offense other than that specified in an order of authoriza- 
tion; 

(2) were intercepted in an emergency situation; or 

(3) were intercepted in an emergency situation and relate to an offense 
other than that contemplated at the time the interception was made. 

(c) An application for an order of authorization (as provided in subsection (a) 
of this section) or of approval (as provided in paragraph (2) of subsection (b) of 
this section) may be authorized only when the interception of wire or oral 
communications may provide or has provided evidence of the commission of or 
a conspiracy to commit any of the following offenses: 

(1) Any of the offenses specified in the Act entitled 'An Act to establish a 
code of law for the District of Columbia", approved March 3, 1901, and listed 
in the following table: 

Offense: Specified in — 

Arson sections 820, 82 1 (D.C. Official Code, sees. 

22-301,22-302). 

Burglary section 823 (D.C. Official Code, sec. 22-801). 

Destruction of property of value in excess of 

$200 section 848 (D.C. Official Code, sec. 22-303). 

Gambling sections 863, 866, 869e (D.C. Official Code, sees. 

22-1701,22-1705, 22-1713). 

Kidnapping . . section 812 (D.C. Official Code, sec. 22-2001). 

Murder sections 798, 800 (D.C. Official Code, sees. 

22-2101,22-2103). 
Robbery section 810 (D.C. Official Code, sec. 22-2801). 

(2) Bribery as specified in the Act of February 26, 1936 (D.C. Official Code, 
sec. 22-704). 

(3) Threats as specified in section 1501 of the Omnibus Crime Control and 
Safe Streets Act of 1968 (D.C. Official Code, sees. 22-5106, 22-1810). 

(4) Offenses involving the manufacture, distribution, or possession with 
intent to manufacture or distribute controlled substances as specified in 
sections 401 through 403 of the District of Columbia Uniform Controlled 
Substances Act of 1981, effective August 5, 1981 (D.C. Official Code, sees. 
48-904.01 through 48-904.03). 

(5) Any of the offenses specified in the District of Columbia Theft and 
White Collar Crimes Act of 1982, and listed in the following table; 

Offense: Specified in — 

Extortion section 151 [D.C. Official Code, § 22-3251], 

Blackmail section 1 52 [D.C. Official Code, § 22-3252]. 

Bribery section 302 [D.C. Official Code, § 22-712]. 
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Obstruction of Justice section 502 [D.C. Official Code, § 22-722]. 

Receiving stolen property of value in excess 

of $250 section 132 [D.C. Official Code, § 22-3232]. 

Theft of property of value in excess of $250 section 111 [D.C, Official Code, § 22-3211]. 

Trafficking in stolen property section 131 [D.C. Official Code, § 22-3231]. 

(July 29, 1970, 84 Stat. 620, Pub. L. 91-358, title II, § 210(a); Dec. 1, 1982, D.C. Law 
4-164, § 601(f), 29 DCR 3976; Apr. 30, 1988, D.C. Law 7-104, § 7(c), 35 DCR 147.) 

Historical and Statutory Notes 

Prior Codifications "(Section) 22-1810," referred to at the end of 

1981 Ed § 23-546 paragraph (3) of subsection (c) of this section, 

' derived from § 1502 of the Omnibus Crime 

1 J73 hd„ § 23-546. Control and Safe Streets Act of 1968. 

The "District of Columbia Theft and White 
Legislative History of Laws Collar Crimes Act of j 982/ ' referred to in pam . 

For legislative history of D.C. Law 4-164, see graph (5) of subsection (c) of this section, is 

Historical and Statutory Notes following D.C. Law 4-164. 

§ 22-3201. Bracketed translations of the references to the 

For legislative historv of D.C. Law 7-104, see District of Columbia Theft and White Collar 

Historical and Statutory Notes following Crimes Act of 1982 have been inserted in para- 

8 23-544 " graph (5) of subsection (c) of this section for the 

convenience of the user. 



Editor's Notes 



References in Text 

"Section 1501 of the Omnibus Crime Control Section 7(c) of D c Law ? _ J04 purported to 

and Sale Streets Act of 1968," referred to m su b s titute "33-502" for "33-402," "33-516" for 

paragraph (3) of subsection (c) of this section, "33-416," and "33-602" for "33-702" [1981 

was codified as § 22-2306 [1981 Ed.]. Section Ed.] in subsection (c)(4), apparently without re- 

22-2306 [1981 Ed.] was repealed by § 602 (mm) gard to the amendment of this section by D.C. 

of D.C. Law 4-164. Law 4-164. 

Cross References 

Blackmail, see § 22-3252. 

Bribery, see § 22-712. 

Extortion, see § 22-3251. 

Obstruction of justice, see § 22-722. 

Receiving stolen property, see § 22-3232. 

Theft, see§ 22-3211. 

Trafficking in stolen property, see § 22-3231. 

Section References 

This section is referred to in §§ 23-547 and 23-556. 

Library References 

Key Numbers Encyclopedias 

Telecommunications <S>5 14. C.J.S. Telegraphs, Telephones, Radio, and 

Westlaw Key Number Search: 372k514. Television §§ 287 to 288. 

Notes of Decisions 

Authorization 1 Pen registers 3 

Conventional techniques 2 Suppression of evidence 5 

434 



WARRANTS AND ARRESTS 



§ 23-547 



Use of information obtained 4 



1. Authorization 

Special designation of assistant attorney gen- 
eral to authorize application for order authoriz- 
ing installation of electronic listening device 
satisfied statutory requirements even though At- 
torney General who had made the designation 
had been succeeded at time assistant attorney 
general authorized the application since delay 
in revalidation was relatively brief and since 
purposes of statutory requirements were ade- 
quately served. 18 U.S.C.A. § 2516(1). U.S. v. 
Robinson, C.A.D.C.1983, 698 F.2d 448, 225 
U.S.App.D.C. 282. Telecommunications <S^ 512 

Where it was conceded by defendants that the 
United States Attorney had actually authorized 
wiretap applications and that Assistant United 
States Attorney had, pursuant to established 
Justice Department policy, sought and received 
authorization of two Assistant Attorneys General 
who had been specifically designated to approve 
federal wiretap applications, failure of Assistant 
United Stales Attorney to obtain written autho- 
rization of United States Attorney did not re- 
quire suppression of results of wiretap even 
though statute called for such written authoriza- 
tion. D.C.Code 1981, § 23-546(a). U.S. v. 
Johnson, C.A.D.C.1982, 696 F.2d 115, 225 
U.S.App.D.C. 33. Criminal Law ©^ 394.3 

2. Conventional techniques 

Affidavit supporting Government's applica- 
tion for listening device provided required "full 
and complete statement as to whether or not 
other investigative procedures have been tried 
and failed or why they reasonably appear to be 
unlikely to succeed if tried or to be too danger- 
ous." 18 U.S.C.A. § 2518(l)(c). U.S. v. Robin- 
son, C.A.D.C.1983, 698 F.2d 448, 225 U.S'.App. 
D.C. 282. Telecommunications §^516 

3. Pen registers 

Because pen registers do not accomplish 
"aural acquisition" or acquire contents of com- 
munications, they fall outside purview of the 
Omnibus Crime Control and Safe Streets Act 
which prescribes procedures by which wiretap 
order can be obtained, nor are they otherwise 
prohibited or regulated by wiretap provisions of 
the District of Columbia Code. 18 U.S.C.A. 
§§ 2510-2520, 2510(4); D.C.C.E. §§ 23-541 to 
23-546. Davis v. U. S., 1978, 390 A.2d 976. 
Telecommunications ©^ 494.1 



Assuming that probable cause was required 
for pen registers, information supplied by in- 
former and personal observations of police offi- 
cers of gambling activities presented probable 
cause. U.S.C.A. Const. Amend. 4; D.C.C.E. 
§§ 22-1508, 23-546(c); D.C.C.E. SCR, Criminal 
Rule 41-l(a). Davis v. U. S., 1978, 390 A.2d 
976. Telecommunications <§=» 515 

4. Use of information obtained 

When metropolitan police department officers 
intercept conversations relating to offenses 
specified in order of authorization, District of 
Columbia statute requiring officer who inter- 
cepts communications relating to offenses other 
than those specified in order of authorization to 
make application to a judge for disclosure and 
use is not operative, and officers may disclose 
or use those conversations to extent that such 
disclosure or use is appropriate to the proper 
performance of their official duties. 18 
U.S.C.A. § 2517(5); D.C.C.E. §§ 22-1501, 
22-1505, 23-546(c)(l), 23-548(b). U. S. v. 
Moore, C.A.D.C.1975, 513 F.2d 485, 168 
U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Telecommunications <3^ 529 

Where wiretap applications and orders con- 
cerned gambling offenses for which the District 
of Columbia statute permitted court-authorized 
installation of electronic surveillance equip- 
ment, and evidence was intercepted which not 
only related to such offenses but also estab- 
lished probable cause to believe federal gam- 
bling offenses were being committed, metropoli- 
tan police department officers' disclosure of 
such evidence to FBI was not within contempla- 
tion of District of Columbia statute requiring 
officer who intercepts communications relating 
to offenses other than those specified in order of 
authorization to make application to a judge for 
disclosure and use. D.C.C.E. §§ 23-546(c), 
23-548(b), 23-553. U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications <§=> 529 

5. Suppression of evidence 

Remedy of suppression of electronically ob- 
tained evidence is warranted only when govern- 
ment fails to satisfy any of the statutory require- 
ments that directly and substantially implement 
congressional intention to limit use of intercept 
procedures to those situations clearly calling for 
employment of this extraordinary investigative 
device. 18 U.S.C.A. §§ 2510-2520. US. v. 
Robinson, C.A.D.C.1983, 698 F.2d 448, 225 
U.S.App.D.C. 282. Criminal Law <^> 394.3 



§ 23-5 47. Procedure for authorization or approval of interception of wire 
or oral communications. 

(a) Each application for an order authorizing or approving the interception 
of a wire or oral communication shall be made in writing upon oath or 
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affirmation to a judge and shall state the applicant's authority to make the 
application. Each application shall include — 

(1) the identity of the investigative or law enforcement officer making the 
application, and the officer authorizing the application; 

(2) a full and complete statement of the facts and circumstances relied 
upon by the applicant to justify his belief that an order should be issued, 
including (A) details as to the particular offense that has been, is being, or is 
about to be committed, (B) a particular description of the nature and location 
of the facilities from which or the place where the communication is to be or 
was intercepted, (C) a particular description of the type of communications 
sought to be or which were intercepted, and (D) the identity of the person, if 
known, who committed, is committing, or is about to commit the offense and 
whose communications are to be or were intercepted; 

(3) a full and complete statement as to whether or not other investigative 
procedures have been tried and failed or why they reasonably appear or 
appeared to be unlikely to succeed if tried or to be too dangerous; 

(4) a statement of the period of time for which the interception is or was 
required to be maintained, and if the nature of the investigation is or was 
such that the authorization for interception should not automatically termi- 
nate or should not have automatically terminated when the described type of 
communication has been or was first obtained, a particular description of 
facts establishing probable cause to believe that additional communications 
of the same type will or would occur thereafter; 

(5) a full and complete statement of the facts concerning all previous 
applications, known to the individual authorizing or making the application, 
made to any judge for authorization to intercept, or for approval of intercep- 
tions of, wire or oral communications involving any of the same persons, 
facilities, or places specified in the application, and the action taken by the 
judge on each such application; and 

(6) where the application is for the extension of an order, a statement 
setting forth the results thus far obtained from the interception, or a reason- 
able explanation of the failure to obtain results. 

(b) The judge may require the applicant to furnish additional testimony or 
documentary evidence in support of the application. 

(c) Upon application the judge may enter an ex parte order, as requested or 
as modified, authorizing or approving interception of wire or oral communica- 
tions within the District of Columbia, if the judge determines on the basis of the 
facts submitted by the applicant that — 

(1) there is or was probable cause for belief that the person whose 
communication is to be or was interpreted is or was committing, has 
committed, or is about to commit a particular offense enumerated in section 
23-546; 

(2) there is or was probable cause for belief that particular communica- 
tions concerning that offense will or would be obtained through the intercep- 
tion; 
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(3) normal investigative procedures have or would have been tried and 
have or had failed or reasonably appear or appeared to be unlikely to succeed 
if tried or to be too dangerous; and 

(4) there is or was probable cause for belief that the facilities from which, 
or the place where, the wire or oral communications are to be or were 
intercepted were used, are being used, or are about to be used, in connection 
with the commission of the offense, or are or were leased to, listed in the 
name of, or commonly used by the person referred to in paragraph (1). 

(d) If the facilities from which a wire communication is to be or was 
intercepted are or were being used by, are or were about to be used by, or are 
or were leased to, listed in the name of, or commonly used by, a licensed 
physician, a licensed attorney, or practicing clergyman, or if the place where an 
oral communication is to be or was intercepted is or was a place used primarily 
for habitation by a husband and wife or primarily by a licensed physician, 
licensed attorney, or practicing clergyman for his own professional purposes, 
no order authorizing or approving such interception may be issued unless the 
court, in addition to the matters provided in subsection (c) of this section, 
determines that — 

(1) such facilities or place are or were being used or are or were about to 
be used in connection with conspiratorial activities characteristic of orga- 
nized crime; and 

(2) such interceptions will be so conducted as to minimize or eliminate the 
number of interceptions of privileged wire or oral communications between 
licensed physicians and patients, licensed attorneys and clients, practicing 
clergymen and confidants, and husbands and wives. 

No otherwise privileged wire or oral communication intercepted in accordance 
with, or in violation of, the provisions of this subchapter shall lose its privileged 
character. 

(e) Each order authorizing or approving the interception of any wire or oral 
communication shall specify— 

(1) the identity of the person, if known, or otherwise a particular descrip- 
tion of the person, if known, whose communications are to be or were 
intercepted; 

(2) the nature and location of the communication facilities as to which, or 
the place where, authority to intercept or any approval of interception is or 
was granted; 

(3) a particular description of the type of communication sought to be or 
which was intercepted, and a statement of the particular offense to which it 
relates; 

(4) the identity of the agency authorized to intercept or whose interception 
is approved, and of the person authorizing the application; and 

(5) the period of time during or for which the interception is authorized or 
approved, including a statement as to whether or not the interception shall 
automatically terminate when the described communication has been first 
obtained. 
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(f) An order authorizing the interception of a wire or oral communication 
shall, upon request of the applicant, direct that a communication common 
carrier, landlord, custodian, or other person shall furnish the applicant forth- 
with all information, facilities; or technical assistance necessary to accomplish 
the interception unobtrusively and with a minimum of interference with the 
services that such carrier, landlord, custodian, or person is according the 
person whose communications are to be intercepted. Any communication 
common carrier, landlord, custodian, or other person furnishing such facilities 
or technical assistance shall be compensated therefore by the applicant at the 
prevailing rates. 

(g) No order entered under this section may authorize or approve the 
interception of any wire or oral communication for any period longer than is 
necessary to achieve the objective of the authorization, nor in any event longer 
than thirty days. Extensions of an order may be granted, but only upon 
application for an extension made in accordance with subsection (a) of this 
section and the court making the findings required by subsection (c) of this 
section. The period of extension shall be no longer than the authorizing judge 
deems necessary to achieve the purposes for which it was granted and in no 
event for longer than thirty days. Every order and extension thereof shall 
contain a provision that the authorization to intercept shall be executed as soon 
as practicable, shall be conducted in such a way as to minimize or eliminate the 
interception of communications not otherwise subject to interception under this 
subchapter, and must terminate upon attainment of the authorized objective, or 
in any event in thirty days. 

(h) Whenever an order authorizing interception is entered pursuant to this 
subchapter, the order may require reports to be made to the judge who issued 
the order showing what progress has been made toward achievement of the 
authorized objective and the need for continued interception. Reports shall be 
made at such intervals as the judge may require. 

(July 29, 1970, 84 Stat. 621, Pub. L. 91-358, title II, § 210(a); May 22, 1998, D.C. Law 
12-114, § 3(a), 45DCR486.) 

Historical and Statutory Notes 

Prior Codifications the Committee of the Whole. The Bill was 

1981 Ed., § 23-547. adopted on first and second readings on No- 

1973 Ed., § 23-547. vember 4, 1997, and December 4, 1997, respec- 
tively. Signed by the Mayor on December 22, 

Legislative History of Laws 1997, it was assigned Act No. 12-233 and trans- 
Law .12-114, the "Criminal Amendment Act mitted to both Houses of Congress for its re- 

of 1998," was introduced in Council and as- view. D.C. Law 12-114 became effective on 

signed Bill No. 12-406, which was referred to May 22, 1998. 

Cross References 
Section References 

This section is referred to in §§23-551, 23-555 and 23-556. 
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Note 2 



Key Numbers 

Telecommunications <S=>513 to 518. 
Westlaw Key Number Searches: 372k513 to 
372k518. 



Library References 

Encyclopedias 

CJ.S. Telegraphs, Telephones, Radio, 
Television §§ 287 to 288. 
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1 . Construction and application 

Even nontrespassory interception of oral 
communications is subject to strictures of 
Fourth Amendment. U.S.C.A.Const. Amend. 4. 
U. S. v. Ford, C.A.D.C.1977, 553 F.2d 146, 180 
U.S.App.D.C. 1. Searches And Seizures <§=> 
25.1 

Surreptitious physical invasion of home or 
protected business premises, when undertaken 
by police agents for purpose of installing, main- 
taining, or removing electronic eavesdropping 
devices, is, absent valid consent or sufficiently 
particularized judicial authorization to enter, 
violation of Fourth Amendment. 18 U.S.C.A. 
§§ 2510-2520; U.S.C.A.Const. Amend. 4. U. S. 
v. Ford, C.A.D.C.1977, 553 F.2d 146, 180 
U.S.App.D.C. 1. Telecommunications ®=> 519.1 

A warrant for wire interception of oral com- 
munications must be specific and, if more than 
one entry is involved, each intrusion must be 
treated formally and approved in advance so 
that judge or magistrate can supervise when 
and how entry is to be accomplished and a 
separate determination of probable cause and 
reasonableness is required as to each intrusion 
upon private premises. D.C.C.E. § 23-541 et 
seq.; 18 U.S.C.A. § 2510 et seq. U. S. v. Ford, 
1976, 414 F.Supp. 879, affirmed 553 F.2d 146, 
180 U.S.App.D.C. 1. Telecommunications <§=> 
518 

Although it may be necessary to place "bug- 
ging" devices on private premises, such "bug- 
ging" is to be accomplished with court's au- 
thorization limited to narrowest precise point 
necessary to accomplish law enforcement pur- 
pose and reasons for intrusion must be includ- 
ed in public record ultimately available for 
further court review whenever prosecution re- 



sults. D.C.C.E. § 23-541 et seq.; 18 U.S.C.A. 
§2510 et seq. U. S. v. Ford, 1976, 414 
F.Supp. 879, affirmed 553 F.2d 146, 180 
U.S.App.D.C. 1. Telecommunications <§=> 511 

2. Application or affidavit, generally 

Affidavit supporting Government's applica- 
tion for listening device provided required "full 
and complete statement as to whether or not 
other investigative procedures have been tried 
and failed or why they reasonably appear to be 
unlikely to succeed if tried or to be too danger- 
ous." 18 U.S.C.A. § 2518(l)(c). U.S. v. Robin- 
son, C.A.D.C.1983, 698 F.2d 448, 225 U.S.App. 
D.C. 282. Telecommunications <§=> 516 

Special designation of assistant attorney gen- 
eral to authorize application for order authoriz- 
ing installation of electronic listening device 
satisfied statutory requirements even though At- 
torney General who had made the designation 
had been succeeded at time assistant attorney 
general authorized the application since delay 
in revalidation was relatively brief and since 
purposes of statutory requirements were ade- 
quately served. 18 U.S.C.A, § 2516(1). U.S. v. 
Robinson, C.A.D.C.1983, 698 F.2d 448, 225 
U.S.App.D.C. 282. Telecommunications <§=> 512 

Applications for electronic interceptions at 
particular addresses clearly complied with stat- 
utory mandates where basis for concluding that 
normal investigative procedures had been ex- 
hausted or would be unlikely to produce essen- 
tial evidence was adequately set forth and, 
though certain sections were framed in conclu- 
sory terminology, such sections could not ra- 
tionally be separated from preceding detailed 
descriptions of investigative events. 18 
U.S.C.A. § 2518(l)(c). U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. 112, 439 U.S. 
832, 58 L.Ed. 2d 127. Telecommunications ©=» 
516 

Fact that investigation proceeded through less 
intrusive pen register on telephones subscribed 
to by defendant had no probative value with 
respect to statutory requirements concerning 
telephones at another location where a wiretap 
was installed after other investigative tech- 
niques, including pen registers, had already 
been employed. D.C.C.E. § 23-547(a)(2)(D), 
(3), (c)(3). U. S. v. Moore, C.A.D.C.1975, 513 
F.2d 485, 168 U.S.App.D.C. 227, vacated 556 
F.2d 77, 181 U.S.App.D.C. 200. Telecommuni- 
cations <3=> 514.1 
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Note 2 

Government attorneys who sought authoriza- 
tion for wiretaps of certain individuals in con- 
nection with investigation of gambling activities 
were required to disclose to court fact that prior 
authorization for interception of communica- 
tions of one of the persons under investigation 
had been granted, even though the prior autho- 
rization had been in connection with an unrelat- 
ed narcotics investigation. 18 U.S.C.A. 
§ 2518(])(e); D.C.C.E. § 23-547(a)(5). U. S. v. 
Bellosi, C.A.D.C. 1974, 501 F.2d 833, 163 
U.S.App.D.C. 273. Telecommunications ©=> 
514.1 

3. Conventional techniques 

Where affidavit accompanying wiretapping 
application revealed that- wiretap was sought 
only after more than six months of extensive 
investigation, discussed a number of techniques 
that had been tried or considered, and amply 
demonstrated need for electronic surveillance in 
this particular investigation, statutory require- 
ment that wiretap be necessary and that normal 
investigative procedures had or would have 
failed was satisfied. D.C.Code 1981, 
§ 23-547(c)(3). U.S. v. Johnson, C.A.D.C.1982, 
696 F.2d 115, 225 U.S.App.D.C. 33. Telecom- 
munications <2> 516 

Wiretapping may not be resorted to in situa- 
tions where traditional investigative techniques 
would suffice to expose crime and may be uti- 
lized only where circumstances warrant surrep- 
titious interception of wire and oral communi- 
cations. 18 U.S.C.A. § 2518(1)(c). U. S. v. 
Williams, C.A.D.C.1978, 580 F.2d 578, 188 
U.S.App.D.C. 315, certiorari denied 99 S.Ct. 
112, 439 U.S. 832, 58 L.Ed.2d 127. Telecom- 
munications <£=> 493 

Statutory proscriptions do not foreclose elec- 
tronic surveillance until every other imaginable 
method of investigation has been unsuccessfully 
attempted; it is sufficient if the Government 
shows that other techniques are impractical un- 
der the circumstances and that it would be 
unreasonable to require pursuit of those ave- 
nues of investigation; showing must be tested in 
a practical and commonsense fashion. 18 
U.S.C.A. § 2518(l)(c). U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. 112, 439 U.S. 
832, 58 L,Ed.2d 127. Telecommunications ^ 
513 

Because necessity is a keystone of congres- 
sional regulation of electronic eavesdropping, 
courts will give close scrutiny to applications 
challenged for noncompliance and will reject 
generalized exclusory statements that other in- 
vestigative procedures would prove unsuccess- 
ful. 18 U.S.C.A. § 2518(l)(c). U. S. v. 
Williams, C.A.D.C.1978, 580 F.2d 578, 188 
U.S.App.D.C. 315, certiorari denied 99 S.Ct. 
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112, 439 U.S. 832, 58 L.Ed.2d 127. Telecom- 
munications «£=» 516 

Under both federal and District of Columbia 
wiretapping statutes, wiretapping authorization 
would be defective for failure to make further 
conventional investigations only where such in- 
vestigations might obviate wiretap itself. 
D.C.C.E. § 23-547(a)(3), (c)(3); 18 U.S.C.A. 
§ 2518(l)(c), (3)(c). U. S. v. Johnson, C.A.D.C. 
1976, 539 F.2d 181, 176 U.S.App.D.C. 179, cer- 
tiorari denied 97 S.Ct. 784, 429 U.S. 1061, 50 
L.Ed. 2d 776. Telecommunications <$=> 513 

4. Identity of person to be surveilled 

Under federal and District of Columbia wire- 
tapping statutes, application and court order 
authorizing wiretap must identify persons 
whose conversations are likely to be intercepted 
only when there is also probable cause to be- 
lieve that they are committing offense for which 
wiretap is sought. D.C.C.E. § 23-547(a)(2)(D), 
(e)(1); 18 U.S.C.A. § 25 1 8(1 )(b)(iv), (4)(a). U. 

5. v. Johnson, C.A.D.C. 1976, 539 F.2d 181, 176 
U.S.App.D.C. 179, certiorari denied 97 S.Ct. 
784, 429 U.S. 1061, 50 L.Ed.2d 776. Telecom- 
munications @=» 518 

Under the circumstances, omission of defen- 
dants' names as targets of wiretap from applica- 
tion and court order approving wiretap did not 
violate District of Columbia wiretapping statute. 
D.C.C.E. § 23-547(a)(2)(D), (e)(1). U. S. v. 
Johnson, C.A.D.C.1976, 539 F.2d 181, 176 
U.S.App.D.C. 179, certiorari denied 97 S.Ct. 
784, 429 U.S. 1061, 50 L.Ed.2d 776. Telecom- 
munications C S=» 518 

Section of District of Columbia electronic sur- 
veillance statute requiring that wiretap order 
specify the identity of person, if known, whose 
communications are to be intercepted does not 
impose any broader obligation on Government 
to identify "known" individuals in its wiretap 
applications than that imposed by provision 
specifying that applications for wiretap order 
shall include the identity of the person, if 
known, who committed, is committing, or is 
about to commit the offense and whose commu- 
nications are to be intercepted. D.C.C.E. 
§§ 23-541 et seq., 23-547(a)(2)(D), (e)(1); 18 
U.S.C.A. §§ 1955, 2518(l)(b)(iv); 

U.S.C.A. Const. Amend. 4. U. S. v. Moore, 
C.A.D.C. 1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Telecommunications €=» 517 

Even though Government investigators had 
codefendant's full name and address as well as 
confidential source's information concerning 
gambling activities of an individual having same 
first name as codefendant, information available 
to Government investigators at time of wiretap 
application and order was insufficient to estab- 
lish probable cause to believe defendant was 
implicated in the gambling offenses being inves- 
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tigated and was likely to be intercepted over the 
target telephones. D.C.C.E. § 23-547(a)(2)(D). 
U. S. v. Moore, C.A.D.C.1975, 513 F.2d 485, 168 
U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Telecommunications <&=> 515 

Where codefendant secured notice of fact and 
circumstances of surveillance, and the surveil- 
lance was conducted to minimize interception 
of communications not otherwise subject to in- 
terception under District of Columbia electronic 
surveillance statute, any unintentional failure of 
judge who issued wiretap order to comply with 
statutory requirement that order specify the 
identity or a particular description of "known" 
individuals was de minimis and did not require 
reversal of codefendant's conviction. D.C.C.E. 
§ 23-547(a)(2)(D), (e)(1); 18 U.S.C.A. 
§ 2518(4)(a). U. S. v. Moore, C.A.D.C.1975, 513 
F.2d 485, 168 U.S.App.D.C. 227, vacated 556 
F.2d 77, 181 U.S.App.D.C. 200. Criminal Law 
©» 1169.1(8) 

When an individual's complicity in the crimes 
being investigated and likely use of the target 
telephones is discoverable, he is not "known" 
within mandate of District of Columbia elec- 
tronics surveillance statute that known individu- 
als be named in a wiretap application, but once 
Government possesses probable cause to sus- 
pect such complicity and use, the individual is 
"known" within the statutory language and 
must be brought to the attention of the judge 
ruling on the wiretap request. D.C.C.E. 
§ 23-547(a)(2)(D). U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications <§=> 517 

Under mandate of District of Columbia elec- 
tronic surveillance statute that application for a 
wiretap order shall include identity of person, if 
known, who committed, is committing, or is 
about to commit offense and whose communi- 
cations are to be intercepted, standard for nam- 
ing an individual in the application and order is 
probable cause, not conclusiveness. D.C.C.E. 
§ 23-547(a)(2)(D). U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications <&* 517 

Government's pursuance of policy of seeking 
wiretaps as to particular individuals only when 
it had absolutely no question as to the existence 
of probable cause did not excuse Government's 
failure to comply with mandate of District of 
Columbia electronic surveillance statute that 
application for wiretap shall include the identity 
of the person, if known, who committed, is 
committing, or is about to commit offense and 
whose communications are to be intercepted. 
D.C.C.E. § 23-547(a)(2)(D). U. S. v. Moore, 
C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Telecommunications <^=> 517 
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Where government investigators had probable 
cause to believe that defendant was a principal 
involved in gambling offenses under investiga- 
tion, and also had probable cause to believe 
defendant would be overheard in conversations 
transpiring between telephones involved, defen- 
dant was a person "known" to be committing 
criminal offenses within mandate of District of 
Columbia electronic surveillance statute that 
application for wiretap shall include identity of 
person, if known, who committed, is commit- 
ting, or is about to commit offense and whose 
communications are to be intercepted. 
D.C.C.E. § 23-547(a)(2)(D). U. S. v. Moore, 
C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Telecommunications ©=» 517 

Even though probable cause with respect to 
defendant's complicity in gambling operations 
and likely use of target telephones was estab- 
lished relatively shortly before wiretap applica- 
tion was filed, it still necessitated the Govern- 
ment's naming of defendant as a "known" 
subject of the proposed surveillance, under 
District of Columbia electronic surveillance 
statute which specifies that application for a 
wiretap order shall include identity of person, 
if known, who committed, is committing, or is 
about to commit the offense and whose com- 
munications are to be intercepted. D.C.C.E. 
§ 23-547(a)(2)(D). U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. 
Telecommunications <^=> 517 

If all information possessed by Government at 
a particular moment in time is sufficient to 
establish probable cause to believe that an indi- 
vidual will be using a target telephone for illegal 
activities, he must be named as a "known" 
person in any wiretap application and order 
under District of Columbia electronic surveil- 
lance statute, regardless of whether Govern- 
ment believes the information has established 
such probable cause. D.C.C.E. 

§ 23-547(a)(2)(D). U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications <&*> 517 

Although a relatively minor effort on part of 
Government investigators might have resulted 
in filling in gap that would have rendered code- 
fendant a "known" person within mandate of 
District of Columbia electronic surveillance stat- 
ute that application for wiretap include identity 
of person, if known, who committed, is commit- 
ting, or is about to commit offense and whose 
communications are to be intercepted, the Gov- 
ernment was not required to make that effort as 
a precondition to a valid intercept order. 
D.C.C.E. § 23-547(a)(2)(D). U. S. v. Moore, 
C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 

1 
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227, vacated 556 F.2d 77, 181 U.S.App.D.C, 
200. Telecommunications <&=> 517 

If informant's statements were insufficient to 
establish probable cause to believe that one 
"Robert" would be using the target telephones 
to commit alleged gambling offenses, a particu- 
lar description of "Robert" would not be a 
prerequisite to a valid intercept order under 
District of Columbia electronic surveillance stat- 
ute. 18 U.S.C.A. § 2518(4)(a); D.C.C.E. 
§ 23-547(a)(2)(D), (e)(1). U. S. v. Moore, 
C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Telecommunications <£=> 517 

Failure to name "known" individual in appli- 
cation for wiretap violated a District of Colum- 
bia statutory provision which materially fur- 
thered executive and judicial review functions, 
and thus suppression of evidence acquired as 
result of wiretap was appropriate remedy. 
D.C.C.E. § 23-547(a)(2)(D). U. S. v. Moore, 
C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Criminal Law <£=> 394.3; Telecommunica- 
tions <&=> 517 

Even if omission of defendant's name from 
wiretap application and order, in violation of 
District of Columbia electronic surveillance stat- 
ute, was inadvertent, Government investigators 
could not assert such "good faith" as a justifica- 
tion for introducing otherwise inadmissible evi- 
dence. D.C.C.E. § 23-547(a)(2)(D). U. S. v. 
Moore, C.A.D.C.1975, 513 F.2d 485, 168 
U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Criminal Law <S=> 394.3 

5. Probable cause, generally 

In determining whether issuance of particular 
search warrant was justified, affidavits of proba- 
ble cause are to be tested in commonsense, 
realistic fashion and issuing magistrate's deter- 
mination of probable cause should be paid great 
deference by reviewing courts. U.S.C.A. Const. 
Amend. 4. U. S. v. Ford, C.A.D.C.1977, 553 
F.2d 146, 180 U.S.App.D.C. 1. Searches And 
Seizures <§=> 200 

Mere fact of association with person engaged 
in illegal activities is insufficient to support find- 
ing of probable cause for purpose of including 
name as target of wiretap in application and 
court order approving . wiretap. D.C.C.E. 
§ 23-547(a)(2)(D), (e)(1); 18 U.S.C.A. 

§ 2518(T)(b)(iv), (4)(a). U. S. v. Johnson, 
C.A.D.C.1976, 539 F.2d 181, 176 U.S.App.D.C. 
179, certiorari denied 97 S.Ct. 784, 429 U.S. 
1061, 50 L.Ed. 2d 776. Telecommunications @=» 
515 

In assessing existence vel non of probable 
cause, court ruling on wiretap request must 
determine the objective facts available to the 
police department as a collective entity. 
D.C.C.E. § 23-547(a)(2)(D). U. S. v. Moore, 
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C.A.D.C.1975, 513 F.2d 485, 168 U.S.App.D.C. 
227, vacated 556 F.2d 77, 181 U.S.App.D.C. 
200. Telecommunications <£=> 515 

Existence of probable cause to install a pen 
register on telephones subscribed to by defen- 
dant would not necessarily establish probable 
cause to intercept defendant's conversations 
through a wiretap on telephones at another 
location; however, particularly in light of fact 
that other evidence supported installation of 
wiretap, evidence enumerated in application for 
pen register was more than sufficient to require 
defendant's being named as a "known" individ- 
ual in wiretap application and order, under 
District of Columbia electronic surveillance stat- 
ute. D.C.C.E. § 23-547(a)(2)(D). U. S. v. 
Moore, C.A.D.C.1975, 513 F.2d 485, 168 
U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Telecommunications^ 517 

The Court of Appeals will accord considerable 
deference to conclusions of judges making prob- 
able cause determinations in connection with 
applications for wiretap. D.C.C.E. 

§ 23-547(a)(2)(D). U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications <&==> 530 

6. Authorization — In general 

Cases involving surreptitious entry "bugging" 
require bifurcated analysis in which both the 
trespass and the overhearing are subjected to 
independent Fourth Amendment analysis. 
U.S.C.A.Const. Amend. 4. U. S. v. Ford, 
C.A.D.C.1977, 553 F.2d 146, 180 U.S.App.D.C. 
1 . Telecommunications <&=> 5 1 

Judge, in authorizing surreptitious entry onto 
private premises to install electronic surveil- 
lance devices, should consider danger that oc- 
cupants of premises may discover unidentified 
intruders and oppose their entry, and specify in 
warrant to what extent, if at all, surreptitious 
entrance may be armed. 18 U.S.C.A. § 3109; 
U.S.C.A.Const. Amend. 4. U. S. v. Ford, 
C.A.D.C.1977, 553 F.2d 146, 180 U.S.App.D.C. 
1 . Telecommunications <S=> 5 1 8 

When police seek to invade, surreptitiously 
and without consent, protected premises to in- 
stall, maintain, or remove electronic surveil- 
lance devices, prior judicial authorization in 
form of valid warrant authorizing that invasion 
must be obtained. 18 U.S.C.A. §§ 2510-2520, 
2518(7); D.C.C.E. § 23-548; U.S.Ct. of App. 
D.C.Cir. Rule 8(g), 28 U.S.C.A.; U.S.C.A.Const. 
Amend. 4. U. S. v. Ford, C.A.D.C.1977, 553 
F.2d 146, 180 U.S.App.D.C. 1. Telecommunica- 
tions <&=> 5 1 1 

Unless judicially created exception to warrant 
requirement can be invoked, when case involves 
incursions on both private premises and conver- 
sational privacy each requires prior valid judi- 
cial authorization, although such authorization 
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may be contained in same document. 18 
U.S.C.A. §§ 2510-2520; U.S.C.A.Const. Amend. 
4. U. S. v. Ford, C.A.D.C.1977, 553 F.2d 146, 
180 U.S.App.D.C. 1. Telecommunications <^ 
511 

Person whose physical privacy is to be invad- 
ed has right to expect that judicial officers issu- 
ing intercept order will authorize only those 
entries and those means of entry necessary to 
satisfy demonstrated and cognizable needs of 
applicant. 18 U.S.C.A. §§ 2510-2520; 

U.S.C.A.Const. Amend. 4. U. S. v. Ford, 
C.A.D.C.1977, 553 F.2d 146, 180 U.S.App.D.C. 
1 . Telecommunications <&=> 5 1 8 

7. Jurisdiction, authorization 

Federal district court did not lack jurisdiction 
to authorize electronic surveillance in an inves- 
tigation of local offenses conducted solely by 
local officials. D.C.Code 1981, §§ 23-541(7), 
23-547. U.S. v. Johnson, C.A.D.C.1982, 696 
F.2d 115, 225 U.S.App.D.C. 33. Telecommuni- 
cations <&=> 513 

8. Overbroad authorization 

Court order authorizing police to enter and 
reenter private premises in any manner, includ- 
ing breaking and entering or other surreptitious 
entry, or entry and reentry by ruse and strata- 
gem, for purpose of installing electronic surveil- 
lance devices on such premises, was unlawful as 
being overly broad where affidavits submitted in 
support of application for such order were de- 
void of allegations which would warrant conclu- 
sion that executing officers needed freedom to 
make multiple entries at any time of day or 
night, by any means they believed necessary. 
18 U.S.C.A. §§2510-2520; U.S.C.A.Const. 
Amend. 4. U. S. v. Ford, C.A.D.C.1977, 553 
F.2d 146, 180 U.S.App.D.C. 1. Telecommunica- 
tions ^=518 

Suppression of evidence obtained by electron- 
ic surveillance of private premises conducted 
through "bugs" covertly placed on such premis- 
es by police officers was proper remedy where 
entry on such premises to install such devices 
was made pursuant to court order which was 
overly broad and unsupported by affidavit. 18 
U.S.C.A. §§ 2510-2520; U.S.C.A.Const. Amend. 
4. U. S. v. Ford, C.A.D.C.1977, 553 F.2d 146, 
180 U.S.App.D.C. 1. Criminal Law <&=> 394.1(1) 

Judicial authorization of electronic surveil- 
lance not limiting number of entries of private 
premises nor specifying either general time or 
manner of entry was far too sweeping and war- 
rant authorizing such was invalid on its face. 
D.C.C.E. § 23-541 et seq.; 18 U.S.C.A. § 2510 
et seq. U. S. v. Ford, 1976, 414 F.Supp. 879, 
affirmed 553 F.2d 146, 180 U.S.App.D.C. 1. 
Telecommunications ^^ 518 

That judge in fact approved each entry of 
private premises for electronic surveillance in 
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advance and knew that, contrary to broad terms 
of warrant, police were planning to enter at a 
reasonable time, for valid reasons each time 
and by what appeared to be a wholly proper 
ruse, did not avoid consequences of overbreadth 
of the warrant itself, where the discussions that 
led to the judicial approval of each entry were 
not transcribed or presented by affidavits so 
that there was no supporting record to review; 
thus the warrant as written was binding and 
exclusive. D.C.C.E. § 23-541 et seq.; 18 
U.S.C.A. § 2510 et seq. U. S. v. Ford, 1976, 
414 F.Supp. 879, affirmed 553 F.2d 146, 180 
U.S.App.D.C. 1. Telecommunications §=> 518 

9. Conduct of surveillance 

There is obligation on part of judges and 
investigators to make reasonable efforts to mini- 
mize interception of conversation unrelated to 
original purpose of wiretap; however, this obli- 
gation does not extend to shutting off tape re- 
corder in midst of properly authorized and con- 
ducted interception when unexpected evidence 
of another crime presents itself. D.C.C.E. 
§ 23-547(g); 18 U.S.C.A. § 2518(5). U. S. v. 
Johnson, C.A.D.C.1976, 539 F.2d 181, 176 
U.S.App.D.C. 179, certiorari denied 97 S.Ct. 
784, 429 U.S. 1061, 50 L.Ed.2d 776. Telecom- 
munications ©=» 520 

10. Sealing of evidence 

Government provided satisfactory explanation 
for delay of four days in arranging for judicial 
sealing of evidence obtained from listening de- 
vice. 18 U.S.C.A. § 2518(8)(a); D.C.Code 1981, 
§ 23-549(a). U.S. v. Robinson, C.A.D.C.1983, 
698 F.2d 448, 225 U.S.App.D.C. 282. Telecom- 
munications <&=> 527 

1 1 . Suppression of evidence, generally 

Remedy of suppression of electronically ob- 
tained evidence is warranted only when govern- 
ment fails to satisfy any of the statutory require- 
ments that directly and substantially implement 
congressional intention to limit use of intercept 
procedures to those situations clearly calling for 
employment of this extraordinary investigative 
device. 18 U.S.C.A. §§ 2510-2520. U.S. v. 
Robinson, C.A.D.C.1983, 698 F.2d 448, 225 
U.S.App.D.C. 282. Criminal Law <£=> 394.3 

Where gambling paraphernalia which consti- 
tuted evidence concerning a violation of federal 
gambling statute were obtained solely through 
execution of search and arrest warrants predi- 
cated in part on conversations intercepted 
through court-ordered surveillance, a finding 
that the surveillance was illegal would mandate 
suppression of the warrants and evidence ac- 
quired pursuant to their execution as the tainted 
product of that surveillance. D.C.C.E. 
§§ 23-541(9), 23-547(a)(2)(D), 23-55 1(b); 18 
U.S.C.A. §§ 1955, 2518(l)(b)(iv). U. S. v. 
Moore, C.A.D.C.1975, 513 F.2d 485, 168 
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U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Criminal Law ©=> 394.3 
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§ 23-548. Additional procedure for approval of interception of wire or oral 
communications. 

(a) Notwithstanding any other provision of this subchapter, any investigative 
or law enforcement officer, specially designated by the United States attorney 
for the District of Columbia, who reasonably determines that— 

(1) an emergency situation exists with respect to conspiratorial activities 
characteristic of organized crime that requires a wire or oral communication 
to be intercepted before an order authorizing the interception can with due 
diligence be obtained, and 

(2) there are grounds upon which an order could be entered under this 
subchapter to authorize interception, 

may intercept the wire or oral communication if an application for an order 
approving the interception is initiated in accordance with this section within 
twelve hours and is completed within seventy-two hours after the interception 
has occurred, or begins to occur. In the absence of an order, the interception 
shall immediately terminate when the communication sought is obtained or 
when the application for the order is denied, whichever is earlier. In the event 
the application for approval is denied, or in any other case where the intercep- 
tion is terminated without an order having been issued, the contents of any 
wire or oral communication intercepted shall be treated as having been 
obtained in violation of this subchapter, and an inventory shall be served as 
provided for in section 23-550 on the person named in the application. 

(b) When an investigative or law enforcement officer, while engaged in 
intercepting wire or oral communications in the manner authorized by this 
subchapter, intercepts wire or oral communications relating either to offenses 
other than those specified in the order of authorization or to offenses other than 
those offenses for which interception was made pursuant to subsection (a) of 
this section, he shall make an application to a judge as soon as practicable for 
approval for disclosure and use, in accordance with section 23-553, of the 
information intercepted. 

(July 29, 1970, 84 Stat. 623, Pub. L. 91-358, title II, § 210(a).) 
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1981 Ed., § 23-548. 
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784, 429 U.S. 1061, 50 L.Ed.2d 776. 
munications *®==> 518 



Telecom- 



1 . Expectation of privacy 

Defendants, who forcibly took over three 
buildings without permission and held hostages 
for several days, could not have had a legitimate 
expectation of privacy, protected by the Fourth 
Amendment, against seizure of their telephone 
conversations by electronic surveillance on the 
premises; nor, in any event, did they have any 
such subjective expectation. D.C.C.E. 

§ 23-548(a); U.S.C.A.Const. Amend. 4. Khaalis 
v. U.S., 1979, 408 A.2d 313, certiorari denied 
100 S.Ct. 1059, 444 U.S. 1092, 62 L.Ed.2d 781. 
Telecommunications ( 3= > 494. 1 

2. Conventional techniques 

Under both federal and District of Columbia 
wiretapping statutes, wiretapping authorization 
would be defective for failure to make further 
conventional investigations only where such in- 
vestigations might obviate wiretap itself. 
D.C.C.E. § 23-547(a)(3), (c)(3); 18 U.S.C.A. 
§ 2518(l)(c), (3)(c). U. S. v. Johnson, C.A.D.C. 
1976, 539 F.2d 181, 176 U.S.App.D.C. 179, cer- 
tiorari denied 97 S.Ct. 784, 429 U.S. 1061, 50 
L.Ed. 2d 776. Telecommunications <§=» 513 

3. Identity of person to be surveilled 

Under the circumstances, omission of defen- 
dants' names as targets of wiretap from applica- 
tion and court order approving wiretap did not 
violate District of Columbia wiretapping statute. 
D.C.C.E. § 23-547(a)(2)(D), (e)(1).- U: S. v. 
Johnson, C.A.D.C. 1976, 539 F.2d 181, 176 
U.S.App.D.C. 179, certiorari denied 97 S.Ct. 
784, 429 U.S. 1061, 50 L.Ed.2d 776. Telecom- 
munications < s==> 518 

Under federal and District of Columbia wire- 
tapping statutes, application and court order 
authorizing wiretap must identify- persons 
whose conversations are likely to be intercepted 
only when there is also probable cause to be- 
lieve that they are committing offense for which 
wiretap is sought. D.C.C.E. § 23-547(a)(2)(D), 
(e)(1); 18 U.S.C.A. § 25 18(1 )(b)(iv), (4)(a). U. 
S. v. Johnson, C.A.D.C. 1976, 539 F.2d 181, 176 
U.S.App.D.C. 179, certiorari denied 97 S.Ct. 



4. Authorization 

When police seek to invade, surreptitiously 
and without consent, protected premises to in- 
stall, maintain, or remove electronic surveil- 
lance devices, prior judicial authorization in 
form of valid warrant authorizing that invasion 
must be obtained. 18 U.S.C.A. §§ 2510-2520, 
2518(7); D.C.C.E. § 23-548; U.S.Ct. of App. 
D.C.Cir. Rule 8(g), 28 U.S.C.A.; U.S.C.A.Const. 
Amend. 4. U. S. v. Ford, C.A.D.C. 1977, 553 
F.2d 146, 180 U.S.App.D.C. I. Telecommunica- 
tions <3=> 511 

Statutory procedures for instituting electronic 
surveillance must be strictly construed; howev- 
er, judicial approval orders should be analyzed 
in a common sense and realistic fashion. 
D.C.C.E. § 23-548(b). U. S. v. Moore, C.A.D.C. 

1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications < 3= > 518 

5. Notice and disclosure of surveillance 

District of Columbia wiretapping statute re- 
quires no more than reasonable effort to reach 
persons whose conversations have been inter- 
cepted in authorized wiretap. D.C.C.E. 
§ 23-550. U. S. v. Johnson, C.A.D.C. 1976, 539 
F.2d 181, 176 U.S.App.D.C. 179, certiorari de- 
nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d 
776. Telecommunications <£^ 528 

Sending registered letter to address where 
telephone was registered in defendant's name 
constituted adequate compliance with District 
of Columbia wiretapping statutory provision 
that inventory notice be given to certain persons 
whose calls have been intercepted. D.C.C.E. 
§ 23-550. U. S. v. Johnson, C.A.D.C.1976, 539 
F.2d 181, 176 U.S.App.D.C. 179, certiorari de- 
nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d 
776. Telecommunications ©=> 528 

Defendants' receipt of actual notice of wiretap 
was bar to any suppression argument based on 
noncompliance with inventory requirement of 
District of Columbia wiretapping statute, at 
least where failure to give formal notice was not 
deliberate act of either court or Government. 
D.C.C.E. § 23-550. U. S. v. Johnson, C.A.D.C. 

1976, 539 F.2d 181, 176 U.S.App.D.C. 179, cer- 
tiorari denied 97 S.Ct. 784, 429 U.S. 1061, 50 
L.Ed.2d 776. Criminal Law ©=> 394.3 
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6. Other offenses 

Where affidavit accompanying application for 
extension of wiretap clearly informed judge of 
interception of evidence relating to offenses for 
which defendants were subsequently prosecut- 
ed, prior wiretap application contained Govern- 
ment's clear statement of its intention to seek 
federal indictments, and heroin and cocaine 
trafficking in violation of local statute was very 
similar to federal crime of trafficking in a non- 
narcotic drug, failure to obtain separate judicial 
authorization for wiretap to gather information 
relating to federal crime of trafficking in a non- 
narcotic drug did not require suppression of 
intercepted communications. D.C.Code 1981, 
§ 23-548(b); Comprehensive Drug Abuse Pre- 
vention and Control Act of 1970, §§ 401(a), 
403(b), 406, as amended, 21 U.S.C.A. §§ 841(a), 
843(b), 846. U.S. v. Johnson, C.A.D.C. 1982, 
696 F.2d 115, 225 U.S.App.D.C. 33. Criminal 
Law <&> 394.3 

Under federal wiretapping statute, Govern- 
ment was not required to apply for judicial 
permission to use fruits of narcotics wiretap in 
seeking authorization for further telephone sur- 
veillance relating to gambling. 18 U.S.C.A. 
§ 2517(5). U. S. v. Johnson, C.A.D.C.1976, 539 
F.2d 181, 176 U.S.App.D.C. 179, certiorari de- 
nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d 
776. Telecommunications <§=» 529 

Where wiretap applications and orders con- 
cerned gambling offenses for which the District 
of Columbia statute permitted court-authorized 
installation of electronic surveillance equip- 
ment, and evidence was intercepted which not 
only related to such offenses but also estab- 
lished probable cause to believe federal gam- 
bling offenses were being committed, metropoli- 
tan police department officers' disclosure of 
such evidence to FBI was not within contempla- 
tion of District of Columbia statute requiring 
officer who intercepts communications relating 
to offenses other than those specified in order of 
authorization to make application to a judge for 
disclosure and use. D.C.C.E. §§ 23-546(c), 
23-548(b), 23-553. U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. Tele- 
communications ®=> 529 

When metropolitan police department officers 
intercept conversations relating to offenses 
specified in order of authorization, District of 
Columbia statute requiring officer who inter- 
cepts communications relating to offenses other 
than those specified in order of authorization to 
make application to a judge for disclosure and 
use is not operative, and officers may disclose 
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or use those conversations to extent that such 
disclosure or use is appropriate to the proper 
performance of their official duties. 18 
U.S.C.A. §2517(5); D.C.C.E. §§22-1501, 
22-1505, 23-546(c)(l), 23-548(b). U. S. v. 
Moore, C.A.D.C. 1975, 513 F.2d 485, 168 
U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Telecommunications &=> 529 

Even if metropolitan police department offi- 
cers' disclosure of evidence concerning District 
of Columbia gambling offenses to FBI was 
within contemplation of District of Columbia 
statute requiring an officer who intercepts com- 
munications relating to offenses other than 
those specified in order of authorization to 
make application to a judge for disclosure and 
use, requirement of court authorization was 
met where evidence obtained by metropolitan 
police and divulged to FBI was evidence which 
judges who issued wiretap orders clearly antici- 
pated would be obtained and disclosed. 
D.C.C.E. §§ 23-548(b), 23-553(a); 18 U.S.C.A. 
§ 1955(b)(i-iii), (c). U. S. v. Moore, C.A.D.C. 
1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 
cated 556 F.2d 77, 181 U.S.App.D.C. 200. 
Telecommunications <£=» 529 

District of Columbia statute requiring officer 
who intercepts communications relating to of- 
fenses other than those specified in order of 
authorization to make application to a judge for 
disclosure and use was designed to deter abuse 
of wiretapping procedures by guaranteeing that 
the original order was lawfully obtained and 
executed, and that it was sought in good faith 
and not merely as a subterfuge, search for evi- 
dence relating to other crimes. D.C.C.E. 
§ 23-548(b). U. S. v. Moore, C.A.D.C. 1975, 513 
F.2d 485, 168 U.S.App.D.C. 227, vacated 556 
F.2d 77, 181 U.S.App.D.C. 200. Telecommuni- 
cations <3=3 529 

Where gambling paraphernalia seized pursu- 
ant to search and arrest warrants would have 
been lawfully seized even if metropolitan police 
department officers' disclosure of surveillance 
data to FBI had been violative of District of 
Columbia statute requiring officer who inter- 
cepts communications relating to offenses other 
than those specified in order of authorization to 
make application to a judge for disclosure and 
use, and this evidence was sufficient to sustain 
defendant's conviction, any noncompliance with 
such statute was harmless error. D.C.C.E. 
§ 23-548(b). U. S. v. Moore, C.A.D.C. 1975, 513 
F.2d 485, 168 U.S.App.D.C. 227, vacated 556 
F.2d 77, 181 U.S.App.D.C. 200. Criminal Law 
<&» 1169.1(8) 



§ 23-549o Maintenance and custody of records. 

(a) The contents of any wire or oral communication intercepted by any 
means authorized by this subchapter shall, if possible, be recorded on tape or 
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wire or other comparable device. The recording of the contents of any wire or 
oral communication under this subchapter shall be done in such way as will 
protect the recording from editing or other alterations. Immediately upon the 
expiration of the period of the order, or extensions thereof, the recordings shall 
be made available to the judge issuing the order and sealed under his di- 
rections. Custody of the recordings shall be wherever the judge orders. They 
shall not be destroyed except upon an order of the issuing or denying judge and 
in any event shall be kept for ten years. Duplicate recordings may be made for 
use or disclosure pursuant to the provisions of subsection (a) of section 23-553, 
for investigations. The presence of the seal provided for by this subsection, or 
a satisfactory explanation for the absence thereof, shall be a prerequisite for the 
use or disclosure of the contents of any wire or oral communication or evidence 
derived therefrom under subsection (b) of section 23-553. 

(b) Applications made and orders granted under this subchapter shall be 
sealed by the judge. Custody of the applications and orders shall be wherever 
the judge directs. The applications and orders shall be disclosed only upon a 
showing of good cause before a judge of competent jurisdiction and shall not be 
destroyed except on order of the issuing or denying judge, and in any event 
shall be kept for ten years. 

(c) Any violation of the provisions of this subsection may be punished as 
contempt of court. 

(July 29, 1970, 84 Stat. 624, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-549. 
1973 Ed., § 23-549. 

Cross References 
Section References 

This section is referred to in §§ 23-551 and 23-556. 

Library References 
Key Numbers Encyclopedias 

Telecommunications <&=»52 7. CJ.S. Telegraphs, Telephones, Radio, and 

Westlaw Key Number Search: 372k527. Television §§ 287 to 288. 

Notes of Decisions 

Delay in sealing 1 Where tapes obtained as result of wiretap 

were placed in a police vault in a condition that 

1. Delay in sealing guaranteed their integrity, four-and -one-half day 

Government provided satisfactory explanation dela ^ in Judicially sealing tapes due to unavaila- 

for delay of four days in arranging for judicial billt Y of motion judge at time seal was sought 

sealing of evidence obtained from listening de- was not a ground for suppression of tapes, 

vice. "18 U.S.C.A. § 2518(8)(a); D.C.Code 1981, D.C.Code 1981, §§ 23-549(a), 23-551(b)(5). 

§ 23-549(a). U.S. v. Robinson, C.A.D.C.1983, U.S. v. Johnson, C.A.D.C.1982, 696 F.2d 115, 

698 F.2d448, 225 U.S.App.D.C. 282. Telecom- 225 U.S.App.D.C. 33. Criminal Law <S=> 394.3 
munications t^^ 527 
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§ 23-550. Inventory. 

Within a reasonable time but not later than ninety days after the filing of an 
application for an order of approval under section 23-548 which is denied, or 
the termination of the period of any order or extensions thereof, the issuing or 
denying judge shall cause to be served, on the persons named in the order or 
the application, and such other parties to intercepted communications as the 
judge may determine, in his discretion, are necessary in the interest of justice, 
an inventory which shall include notice of — 

(1) the fact of the entry of the order or the application for an order of 
approval which was denied; 

(2) the date of the entry of the order or the denial of the application for an 
order of approval; 

(3) the period of authorized, approved, or disapproved interception; and 

(4) whether during the period wire or oral communications were intercept- 
ed. 

The judge, upon the filing of a motion, may in his discretion make available to 
the person or his counsel for inspection such portions of the intercepted 
communications, applications, and orders as the judge determines to be in the 
interests of justice. On an ex parte showing of good cause to a judge, the 
serving of the inventory required by this subsection may be postponed. 

(July 29, 1970, 84 Stat. 624, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-550. 
1973 Ed., § 23-550. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 23-548, 23-551 and 23-556. 

Library References 
Key Numbers Encyclopedias 

Telecommunications ®=>527, 528. c.J.S. Telegraphs, Telephones, Radio, and 

West! aw Key Number Search: 372k527; Television §§ 287 to 288. 



372k528. 



Notes of Decisions 



Notice and disclosure of surveillance 1 Sending registered letter to address where 

telephone was registered in defendant's name 

constituted adequate compliance with Distinct 

1. Notice and disclosure of surveillance Q f Columbia wiretapping statutory provision 

District of Columbia wiretapping statute re- that inventory notice be given to certain persons 

quires no more than reasonable effort to reach whose calls have been intercepted. D.C.C.E. 

persons whose conversations have been inter- § 23-550. U. S. v. Johnson, C.A.D.C.1976, 539 

cepted in authorized wiretap. D.C.C.E. F. 2d 181, 176 U.S.App.D.C. 179, certiorari de- 

§ 23-550. U. S. v. Johnson, C.A.D.C.1976, 539 nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d 

F.2d 181, 176 U.S.App.D.C. 179, certiorari de- 776. Telecommunications @=> 528 

nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d Defendants' receipt of actual notice of wiretap 

776. Telecommunications §=> 528 was bar to any suppression argument based on 
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noncompliance wiLh inventory requirement of D.C.C.E. § 23-550. U. S. v. Johnson, C.A.D.C. 

District of Columbia wiretapping statute, at 1976, 539 F.2d 181, 176 U.S.App.D.C. 179, cer- 

least where failure to give formal notice was not tiorari denied 97 S.Ct. 784, 429 U.S. 1061, 50 

deliberate act of either court or Government. L.Ed. 2d 776. Criminal Law <3=> 394.3 

§ 23-551. Procedure for disclosure and suppression of intercepted wire or 
oral communications. 

(a) The contents of any intercepted wire or oral communication or evidence 
derived therefrom shall not be received in evidence or otherwise disclosed in 
any trial, hearing, or other proceeding in or before any court, department, 
officer, agency, regulatory body, or other authority of the United States or the 
District of Columbia unless not less than ten days before the trial, hearing, or 
proceeding— 

(1) the inventory as provided in section 23-550 has been served; and 

(2) the parties to the action have been served with a copy of the order and 
accompanying application under which the interception was authorized or 
approved. 

This ten-day period may be waived by court order where -a court finds that it 
was not possible to furnish the party with the above information ten days before 
the trial hearing, or proceeding and that the party will not be prejudiced by the 
delay in receiving the information. 

(b) Any aggrieved person in any trial, hearing, or proceeding in or before any 
court, department, officer, agency, regulatory body, or other authority of the 
United States or the District of Columbia, may move to suppress the contents of 
any intercepted wire or oral communication, or evidence derived therefrom, on 
the grounds that — 

(1) the communication was unlawfully intercepted; 

(2) the order of authorization or approval under which it was intercepted 
is insufficient on its face; 

(3) the interception was not made in conformity with the order of authori- 
zation or approval; 

(4) service was not made as provided in section 23-547; or 

(5) the seal prescribed by section 23-549(a) is not present and there is no 
satisfactory explanation for its absence. 

The motion shall be made before the trial, hearing or proceeding unless there 
was no opportunity to make the motion or the person was not aware of the 
grounds of the motion. If the motion is granted, the contents of the intercepted 
wire or oral communication, or evidence derived therefrom, shall be treated as 
having been obtained in violation of this subchapter and shall not be received in 
evidence in the trial, hearing, or proceeding. The judge, upon the filing of the 
motion by the aggrieved person, may in his discretion make available to the 
aggrieved person or his counsel for inspection such portions of the intercepted 
communication or evidence derived therefrom as the judge determines to be in 
the interests of justice. 

(July 29, 1970, 84 Stat. 624, Pub. L. 91-358, title II, § 210(a); Dec. 7, 1970, 84 Stat. 
1390, Pub. L. 91-530, § 2(c).) 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-551. 
1973 Ed., § 23-551. 

Cross References 
Section References 

This section is referred to in §§ 23-552 and 23-556. 



Key Numbers 

Criminal Law <3=>394.3. 
Telecommunications @=>528; 529. 
Westlaw Key Number Searches: 110k394.3 
372k528; 372k529. 



Library References 

Encyclopedias 

C.J.S. Criminal Law § 793. 
C.J.S. Telegraphs, Telephones, Radio, and 
Television §§ 287 to 288. 



Notes of Decisions 



Construction and application 1 

Disclosure to parties 3 

Notice and disclosure to parties 3 

Sealing 4 

Standing 2 

Tainted evidence 6 

Waiver of objections 5 



1 . Construction and application 

Remedy of suppression of electronically ob- 
tained evidence is warranted only when govern- 
ment fails to satisfy any of the statutory require- 
ments that directly and substantially implement 
congressional intention to limit use of intercept 
procedures to those situations clearly calling for 
employment of this extraordinary investigative 
device. 18 U.S.C.A. §§ 2510-2520. U.S. v. 
Robinson, C.A.D.C.1983, 698 F.2d 448, 225 
U.S.App.D.C. 282. Criminal Law <3= 394.3 

Communications which were intercepted pur- 
suant to wiretap which was authorized on basis 
of application which failed to disclose previous 
wiretap authorization directed against one of 
the individuals under investigation were "un- 
lawfully intercepted" within meaning of statute 
which provides lor suppression of communica- 
tions which are unlawfully intercepted. 18 
U.S.C.A. § 2518(10)(a); D.C.C.E. § 23-551(b). 
U. S. v. Bellosi, C.A.D.C.1974, 501 F.2d 833, 
163 U.S.App.D.C. 273. Criminal Law ®=> 394.3 

2. Standing 

Before an accused may be heard to complain 
that prosecution evidence should be suppressed 
because it was come by illegitimately, he must 
first make out his standing which generally en- 
tails a demonstration that his own interests 
were affected by challenged search or seizure. 
U.S.C.A.Const. Amend. 4. U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. 112, 439 U.S. 



832, 58 L.Ed.2d 127. Criminal Law <&=> 
394.5(2) 

With particular regard to electronic eaves- 
dropping, an accused seeking to demonstrate 
that his own interests were affected by chal- 
lenged search or seizure must show that it was 
directed at him, that the Government intercept- 
ed his conversations or that the wiretap com- 
munications occurred at least partly on his 
premises; unless he can establish one of these 
events, it is legally irrelevant that the surveil- 
lance was unlawful, even if acquisition of the 
questioned evidence was not the direct result of 
unlawful conduct but instead was the fruit of 
the proverbial poisonous tree. 18 U.S.C.A. 
§ 2518; U.S.C.A.Const. Amend. 4. U. S. v. 
Williams, C.A.D.C.1978, 580 F.2d 578, 188 
U.S.App.D.C. 315, certiorari denied 99 S.Ct. 
112, 439 U.S. 832, 58 L.Ed.2cl 127. Criminal 
Law <S=> 394.5(2) 

A denial by the Government that the accused 
has been victimized by an unlawful electronic 
eavesdropping must generally be accepted as 
conclusive when the accused seeks to establish 
his standing to complain that the evidence 
should be suppressed because it was come by 
illegitimately. 18 U.S.C.A. §§ 2518, 3504; 
U.S.C.A.Const. Amend. 4. U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. 112, 439 U.S. 
832, 58 L.Ed.2d 127. Criminal Law ©=> 
394.5(1); Telecommunications^ 528 

Defendants failed to establish their standing 
to challenge any taint in electronic intercepts 
stemming from prior unlawful wiretaps where, 
in light of the Government's positive denial that 
the defendants were victimized by the prior 
unlawful wiretaps, defendants failed to carry 
the threshold burden of demonstrating that any 
of their conversations were intercepted, and 
they urged neither of the other two traditional 
grounds of entitlement to records in wiretap 
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communications for use at a taint hearing, 
namely, that the prior misconduct made possi- 
ble an interception of their conversations or a 
breach of the privacy of their premises. 18 
U.S.C.A. §§ 2518, 3504; U.S.C.A.Const. Amend. 
4. U. S. v. Williams, C.A.D.C.1978, 580 F.2d 
578, 188 U.S.App.D.C. 315, certiorari denied 99 
S.Ct. 112, 439 U.S. 832, 58 L.Ed.2d 127. Crim- 
inal Law <$=> 394.5(2) 

Tapes and transcripts of prior unlawful wire- 
taps could not be provided to defendants to 
enable them to traverse the Government's deni- 
al that any of the defendants' conversations 
were intercepted since the denial was conclu- 
sive and the defendants, therefore, failed to car- 
ry their threshold burden of demonstrating in- 
terception. 18 U.S.C.A. §§ 2518, 3504; 
U.S.C.A.Const. Amend. 4. U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. .112, 439 U.S. 
832, 58 L.Ed.2d 127. Criminal Law <&* 
627.6(1) 

All persons whose telephone conversations 
were intercepted pursuant to wiretap which was 
authorized on basis of application which failed 
to disclose that one of the persons under investi- 
gation had previously been the subject of a 
wiretap had standing to seek suppression of the 
intercepted communication. 18 U.S.C.A. 
§ 2518(10)(a); D.C.C.E. § 23-551(b). U. S. v. 
Bellosi, C.A.D.C.1974, 501 F.2d 833, 163 
U.S.App.D.C. 273. Criminal Law <3=> 394.5(2) 

Those two defendants who were parties to 
intercepted conversations, which occurred sub- 
sequent to defendants' take-overs of three build- 
ings, did not have standing under District of 
Columbia statute to challenge the wiretaps, 
since those defendants, as trespassers, were not 
"aggrieved persons." D.C.C.E. §§ 23-541(9), 
23-551(b). Khaalis v. U.S., 1979, 408 A.2d 313, 
certiorari denied 100 S.Ct. 1059, 444 U.S. 1092, 
62 L.Ed.2d 781. Criminal Law <^> 394.5(2) 

3. Notice and disclosure to parties 

District of Columbia wiretapping statute re- 
quires no more than reasonable effort to reach 
persons whose conversations have been inter- 
cepted in authorized wiretap. D.C.C.E. 
§ 23-550. U. S. v. Johnson, C.A.D.C.1976, 539 
F.2d 181, 176 U.S.App.D.C. 179, certiorari de- 
nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d 
776. Telecommunications <®=» 528 

Sending registered letter to address where 
telephone was registered in defendant's name 
constituted adequate compliance with District 
of Columbia wiretapping statutory provision 
that inventory notice be given to certain persons 
whose calls have been intercepted. D.C.C.E. 
§ 23-550. U. S. v. Johnson, C.A.D.C.1976, 539 
F.2d 181, 176 U.S.App.D.C. 179, certiorari de- 
nied 97 S.Ct. 784, 429 U.S. 1061, 50 L.Ed.2d 
776. Telecommunications G^ 528 
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Defendants' receipt of actual notice of wiretap 
was bar to any suppression argument based on 
noncompliance with inventory requirement of 
District of Columbia wiretapping statute, at 
least where failure to give formal notice was not 
deliberate act of either court or Government. 
D.C.C.E. § 23-550. U. S. v. Johnson, C.A.D.C. 
1976, 539 F.2d 181, 176 U.S.App.D.C. 179, cer- 
tiorari denied 97 S.Ct. 784, 429 U.S. 1061, 50 
L.Ed.2d 776. Criminal Law ®=> 394.3 

4. Sealing 

Government provided satisfactory explanation 
for delay of four days in arranging for judicial 
sealing of evidence obtained from listening de- 
vice. 18 U.S.C.A. § 2518(8)(a); D.C.Code 1981, 
§ 23-549(a). U.S. v. Robinson, C.A.D.C. 1983, 
698 F.2d 448, 225 U.S.App.D.C. 282. Telecom- 
munications <@=» 527 

Where tapes obtained as result of wiretap 
were placed in a police vault in a condition that 
guaranteed their integrity, four-and-one-half day 
delay in judicially sealing tapes due to unavaila- 
bility of motion judge at time seal was sought 
was not a ground for suppression of tapes. 
D.C.Code 1981, §§ 23-549(a), 23-55 1(b)(5). 
U.S. v. Johnson, C.A.D.C. 1 982, 696 F.2d 115, 
225 U.S.App.D.C. 33. Criminal Law <S=> 394.3 

5. Waiver of objections 

Under federal and District of Columbia wire- 
tapping statutes, failure to raise objection before 
trial to admission of wiretap communications 
waived right to object to admission of such 
evidence, in absence of evidence that defendants 
had no opportunity to make suppression motion 
or that thev were not aware of grounds of 
motion. 18 U.S.C.A. § 2518(10)(a). U. S. v. 
Johnson, C.A.D.C.1976, 539 F.2d 181, 176 
U.S.App.D.C. 179, certiorari denied 97 S.Ct. 
784, 429 U.S. 1061, 50 L.Ed.2d 776. Criminal 
Law <3=> 394.6(3) 

6. Tainted evidence 

It was incumbent on each defendant, seeking 
to contend that earlier unlawful wiretaps taint- 
ed later ones at two locations as well as evi- 
dence therefrom, to show that prior misconduct 
made possible an interception of his conversa- 
tions or a breach of privacy of his premises. 1 8 
U.S.C.A. § 2518; U.S.C.A.Const. Amend. 4. U. 
S. v. Williams, C.A.D.C.1978, 580 F.2d 578, 188 
U.S.App.D.C. 315, certiorari denied 99 S.Ct. 
112, 439 U.S. 832, 58 L.Ed.2d 127. Criminal 
Law <&» 394.5(4) 

Where it is unquestioned that there has been 
electronic eavesdropping and that it was unlaw- 
ful, pertinent response from the Government is 
one indicating whether accused himself was vic- 
timized thereby; if the Government answers in 
the affirmative, accused is entitled to examine 
the records incorporating the contents of any 
monitored conversation that he has standing to 
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attack. 18 U.S.C.A. §§ 2518, 3504; 
U.S.C.A.Const Amend. 4. U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. 112, 439 U.S. 
832, 58 L.Ed. 2d 127. Criminal Law <^> 
394.5(1), 627.6(6); Telecommunications ©=> 528 

When the Government responds in the affir- 
mative to question whether there has been un- 
lawful electronic eavesdropping and whether 
the accused himself was victimized thereby, the 
accused may demand records only of the moni- 
toring of his own conversations, implicating his 
own premises or aimed at him. 18 U.S.C.A. 
§§ 2518, 3504; U.S.C.A.Const. Amend. 4. U. S. 
v. Williams, C.A.D.C.1978, 580 F.2d 578, 188 
U.S.App.D.C. 315, certiorari denied 99 S.Ct. 
112, 439 U.S. 832, 58 L.Ed. 2d 127. Criminal 
Law <&=» 627.6(6) 

To facilitate an accused's effort to demon- 
strate that evidence employable against him is 
contaminated by illegal surveil lance previously 
conducted, the Government, upon request, must 
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affirm or deny the occurrence of the alleged 
unlawful act. 18 U.S.C.A. §§ 2518, 3504; 
U.S.C.A.Const. Amend. 4. U. S. v. Williams, 
C.A.D.C.1978, 580 F.2d 578, 188 U.S.App.D.C. 
315, certiorari denied 99 S.Ct. 112, 439 U.S. 
832, 58 L.Ed.2d 127. Criminal Law <&> 
394.5(1) 

Where gambling paraphernalia which consti- 
tuted evidence concerning a violation of federal 
gambling statute were obtained solely through 
execution of search and arrest warrants predi- 
cated in part on conversations intercepted 
through court-ordered surveillance, a finding 
that the surveillance was illegal would mandate 
suppression of the warrants and evidence ac- 
quired pursuant to their execution as the tainted 
product of that surveillance. D.C.C.E. 
§§ 23-541(9), 23-547(a)(2)(D), 23-551(b); 18 
U.S.C.A. §§ 1955, 2518(l)(b)(iv). U. S. v. 
Moore, C.A.D.C.1975, 513 F.2d 485, 168 
U.S.App.D.C. 227, vacated 556 F.2d 77, 181 
U.S.App.D.C. 200. Criminal Law <3» 394.3 



§ 23-552. Government appeals. 

In addition to any other right to appeal, the United States or the District of 
Columbia, as the case may be, shall have the right to appeal from an order 
granting a motion to suppress made under section 23-551 or from the denial of 
an application for an order of approval, if the United States or the District of 
Columbia, as the case may be, shall certify to the judge or other official 
granting such motion or denying the application that the appeal is not taken for 
purposes of delay. Appeal shall be taken within thirty days after the date the 
order was entered and shall be diligently prosecuted. 

(July 29, 1970, 84 Stat. 625, Pub. L. 91-358, title II, § 210(a).) 
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Telecommunications ©=>530. 
Westlaw Key Number Searches 

110k1023(3);110k1024(l); 372k530. 



Library References 

Encyclopedias 

CJ.S. Criminal Law §§ 1 672 to 1 673, 1 675. 
C.J.S. Telegraphs, Telephones, Radio, and 
Television §§ 287 to 288. 



ALR Library 

Propriety Of Execution Of Search Warrant At 
Nighttime, 41 A.L.R. 5th 171. 
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Note 1 

§ 23—553. Authorization for disclosure and use of intercepted wire or oral 
communications. 

(a) Any investigative or law enforcement officer who, by any authorized 
means and in conformity with this subchapter, has obtained knowledge of the 
contents of any wire or oral communication, or evidence derived therefrom, 
may disclose or use such contents or evidence to the extent that such disclosure 
or use is appropriate to the proper performance of his official duties. 

(b) Any person who, by any authorized means and in conformity with this 
subchapter, has obtained knowledge of the contents of any wire or oral 
communication intercepted in accordance with this subchapter, or other lawful 
authority, or evidence derived therefrom, may disclose the contents of such 
communication or evidence while giving testimony under oath or affirmation in 
any criminal trial, hearing, or proceeding before any grand jury or court. 

(c) The contents of any wire or oral communication intercepted in conformi- 
ty with this subchapter, or evidence derived therefrom, may otherwise be 
disclosed or used only by court order upon a showing of good cause. 

(July 29, 1970, 84 Stat. 625, Pub, L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed.,§ 23-553. 
1973 Ed., § 23-553. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 23-548, 23-549 and 23-556. 

Library References 

Key Numbers Encyclopedias 

Telecommunications <3=>529 to 530. C j S Telegraphs, Telephones, Radio, and 

Telecommunications <3=>529. Television §§ 287 to 288. 
Westlaw Key Number Search: 372k529. 
Westlaw Key Number Searches: 372k529 to 
372kS30. 

Notes of Decisions 

Other offenses 1 to offenses other than those specified in order of 

authorization to make application to a judge for 

1 Oth<>r rt ffan«^ disclosure and use. D.C.C.E. §§ 23-546(c), 

\ A /u ; t- • i j 23-548(b), 23-553. U. S. v. Moore, C.A.D.C. 

Where wiretap applications and orders con- {9J5 5{3 R2(J 4g5 16g rj.s.App.D.C. 227, va- 

nf rnh,!^ <l° ^-hich the District ^ 556 d rj.s.App.D.C. 200. Tele- 

ot Columbia statute permitted court-authorized . . ' ,_-,.. M 

installation of electronic surveillance equip- communications <S=» 529 

merit, and evidence was intercepted which not Even ,F metropolitan police department offi- 
only related to such offenses but also estab- cers ' disclosure of evidence concerning District 
lished probable cause to believe federal gam- of Columbia gambling offenses to FBI was 
bling offenses were being committed, metropolis within contemplation of District of Columbia 
tan police department officers' disclosure of statute requiring an officer who intercepts corn- 
such evidence to FBI was not within contempla- munications relating to offenses other than 
tion of District of Columbia statute requiring those specified in order of authorization to 
officer who intercepts communications relating make application to a judge for disclosure and 
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Note 1 

use, requirement of court authorization was D.C.C.E. §§. 23-548(b), 23-553(a); 18 U.S.C.A. 

met where evidence obtained by metropolitan § 1955(b)(i-iii), (c). U. S. v. Moore, C.A.D.C. 

police and divulged to FBI was evidence which 1975, 513 F.2d 485, 168 U.S.App.D.C. 227, va- 

judges who issued wiretap orders clearly antici- cated 556 F.2d 77, 181 U.S.App.D.C. 200. 

pated would be obtained and disclosed. Telecommunications <&= 529 

§ 23-554. Authorization for recovery of civil damages, 

(a) Any person whose wire or oral communication is intercepted, disclosed, 
or used in violation of this subchapter shall — 

(1) have a civil cause of action against any person who intercepts, dis- 
closes, or uses, or procures any other person to intercept, disclose, or use, 
such communications; and 

(2) be entitled to recover from any such person — 

(A) actual damages, but not less than liquidated damages computed at 
the rate of $100 a day for each day of violation, or $1,000 whichever is 
higher; 

(B) punitive damages; and 

(C) a reasonable attorney's fee and other litigation costs reasonably 
incurred. 

(b) Good faith reliance on a court order or legislative authorization shall 
constitute a complete defense to an action brought under this section or any 
other law. 

(c) As used in this section, the term "person" includes die District of 
Columbia. The District of Columbia shall not assert any governmental immu- 
nity to avoid liability under this section. Judgment against the District of 
Columbia shall not constitute a bar to action against any other person. 

(July 29, 1970, 84 Stat. 626, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-554. 
1973 Ed, § 23-554. 

Cross References 

Return of property by Property Clerk, see § 5-1 19.06. 
Section References 

This section is referred to in § 23-556. 

Library References 

Key Numbers Encyclopedias 

Telecommunications <S=>498. C.J.S. Telegraphs, Telephones, Radio, and 

Westlaw Key Number Search: 372k498. Television §§ 287 to 288. 

§ 23-555. Reports concerning intercepted wire or oral communications, 

(a) Within thirty days after the expiration of an order or an extension entered 
under section 23-547 or 23-548 or the denial of an order of approval, the 
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issuing or denying court shall report to the chief judge of the District of 
Columbia Court of Appeals — 

(1) that an order or extension was applied for; 

(2) the kind of order or extension applied for; 

(3) if the order or extension was granted as applied for, was modified, or 
was denied; 

(4) the period of the interceptions authorized by the order, and the number 
and duration of any extensions of the order; 

(5) the offense specified in the order or application, or extension of an 
order; 

(6) the identity of the applying investigative or law enforcement officer, the 
agency making the application, and the person authorizing the application; 
and 

(7) the character and location of the facilities from which and die place 
where communications were (and were to be) intercepted. 

(b) In January of each year the United States Attorney for the District of 
Columbia shall report to the Congress of the United States and the chief judge 
of the District of Columbia Court of Appeals — 

(1) the information required by paragraphs (1) through (7) of subsection 
(a) of this section with respect to each application for an order or extension 
made during the immediately preceding calendar year; 

(2) a general description of the interceptions made under such order or 
extension, including — 

(A) the approximate character and frequency of incriminating communi- 
cations intercepted; 

(B) the approximate character and frequency of other communications 
intercepted; 

(C) the approximate number of persons whose communications were 
intercepted; and 

(D) the approximate character, amount, and cost of the manpower and 
other resources used in the interceptions; 

(3) the number of arrests resulting from interceptions made under such 
order or extension; 

(4) the offenses for which the arrests were made; 

(5) the number of trials resulting from such interceptions; 

(6) the number of motions to suppress made with respect to such intercep- 
tions; 

(7) the number of motions to suppress granted or denied; 

(8) the number of convictions resulting from such interceptions; 

(9) the offenses for which the convictions were obtained; 

(10) a general assessment of the importance of the interceptions; and 

(11) for purposes of comparison, the information required by paragraphs 
(2) through (10) of this subsection with respect to orders and extensions 
obtained in other preceding calendar years. 
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(c) Reports made pursuant to the section shall be made in accordance with 
regulations prescribed by the Director of the Administration Office of the 
United States Courts under section 2519(3) of Title 18, United States Code. 

(July 29, 1970, 84 Stat. 626, Pub. L. 91-358, title II, § 210(a); June 3, 1997, D.C. Law 
1 1-275, § 14(d), 44 DCR 1408.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 23-555. P° r legislative history of D.C. Law 11-275, 

<„__„, c ~_ rrr see Historical and Statutory Notes following 

1973 Ed., § 23-555. §23-523. 

Cross References 
Section References 

This section is referred to in § 23-556. 

Library References 
Key Numbers Encyclopedias 

Telecommunications <3=>527. CJ.S. Telegraphs, Telephones, Radio, and 

Westlaw Key Number Search: 372k527. Television §§ 287 to 288. 

Notes of Decisions 

Suppression of evidence 1 Government's violation of requirement that it 

file annual reports on electronic surveillance. 

1. Suppression of evidence D.C.Code 1981, § 23-555(b). U.S. v. Johnson, 

Suppression of fruits of electronic surveil- C.A.D.C.1982 696 F.2d 115. 225 U.S.App.D.C. 

lance would be an inappropriate remedy for 33. Criminal Law <3=> 394.3 

§ 23-556. Relation to Federal law on wire interception and interception of 
oral communications. 

(a) Sections 23-542, 23-543, 23-545, 23-553, 23-554, and 23-555 of this 
subchapter shall be construed to supplement, and not to supersede or otherwise 
limit, the provisions of chapter 119 of Title 18, United States Code (relating to 
wire interception and interception of oral communications). 

(b) Sections 23-546, 23-547, 23-548, 23-549, 23-550, 23-551, and 23-552 of 
this subchapter shall be construed not to supersede or otherwise limit the 
provisions of chapter 119 of Title 18, United States Code, except in cases of 
irreconcilable conflict. 

(July 29, 1970, 84 Stat. 627, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications ber 15, 1970, 84 Stat. 931, Pub. L. 91-452, 

1981 Ed., § 23-556. § 252. 

1973 Ed., § 23-556. 

References in Text 

Section 23-545, referred to in subsection (a) 
of this section, was repealed by the Act of Octo- 
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Library References 

Key Numbers Encyclopedias 

Telecommunications @=»492. CJ.S. Telegraphs, Telephones, Radio, and 

Westlaw Key Number Search: 372k492. Television §§ 122, 287 to 288. 

Notes of Decisions 

Jurisdiction I ment's clear statement of its intention to seek 
federal indictments, and heroin and cocaine 

v . ,. . trafficking in violation of local statute was very 
1. Jurisdiction . ., . ^ r i i r * tr 1 • 
^ . , ,. . ,. , ,,..,.. similar to federal crime oi tratnckmg in a non- 
Federal district court did not lack jurisdiction . , c ., A , . « ■ j- • i 
. . , A .,, . J . narcotic drug, failure to obtain separate mdicial 
to authorize electronic surveillance in an inves- . • ■ r • . iL • r ,- 
ligation of local offenses conducted solely by authorization for wiretap to gather information 
local officials. D.CCode 1981, §§ 23-541(7), relat,n - to feder ^ ! cnme of trafficking in a non- 
23-547. U.S. v. Johnson, C.A.D.C. 1982, 696 narcotic drug did not require suppression of 
F.2d 1 15, 225 U.S.App.D.C. 33. Telecommuni- intercepted communications. D.CCode 1981, 
cations @=» 513 § 23-548(b); Comprehensive Drug Abuse Pre- 
Where affidavit accompanying application for vention and Control Act of 1970, §§ 401(a), 
extension of wiretap clearly informed judge of 403(b), 406, as amended, 21 U.S.C.A. §§ 841(a), 
interception of evidence relating to offenses for 843(b), 846. U.S. v. Johnson, C.A.D.C. I 982, 
which defendants were subsequently prosecut- 696 F.2d 115, 225 U.S.App.D.C. 33. Criminal 
ed, prior wiretap application contained Govern- Law O 3 394.3 



Subchapter IV. Arrest Warrant and Summons. 

United States Code Annotated 

Arrest and commitment, federal criminal procedure, see 18 U.S.C.A. § 3041 et seq. 

§ 23—561. Issuance, form, and contents. 

(a)(1) A judicial officer may issue a warrant for the arrest of any person upon 
a sworn complaint which states facts constituting an offense over which the 
judicial officer has jurisdiction for trial or preliminary examination, and estab- 
lishing probable cause to believe that the person committed the offense. More 
than one warrant may issue on the same complaint. 

(2) Upon request of the prosecutor, a summons shall issue instead of an 

arrest warrant. More than one summons may issue on the same complaint. 

If a person fails to appear in response to a summons, a warrant shall issue 

for his arrest. 

(b)(1) An arrest warrant shall be signed by the judicial officer and shall state 
or contain the name of the issuing court, the date of issuance of the warrant, a 
description of the offense charged, and the name of the person to be arrested 
or ; if his name is unknown, any name or description by which he can be 
identified with reasonable certainty. It shall command that the person be 
arrested and brought before the issuing court or officer. 

(2) A summons shall be in the same form as an arrest warrant except that 

it shall summon the person named to appear before the issuing court or 

officer at a stated time and place. 

(c) An arrest warrant may be directed to a specific law enforcement officer 
or to any classifications of officers of the Metropolitan Police of the District of 
Columbia or other agency authorized to make arrests or execute process. 
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(d) Each complaint shall be made in writing upon oath or affirmation. 
Except for good cause shown, no warrant shall be issued unless the complaint 
has been approved by an appropriate prosecutor. 

(July 29, 1970, 84 Stat. 627, Pub. L. 91-358, title II, § 210(a); Oct. 26, 1974, 88 Stat. 
1456, Pub. L. 93-481, § 4(e).) 



Prior Codifications 

1981 Ed., § 23-561. 
1973 Ed., § 23-561. 



Historical and Statutory Notes 



Key Numbers 

Criminal Law <S^208, 215. 
Westlaw Kev Number Search: 
110k215. 



Library References 

Treatises and Practice Aids 

Wright & Miller: Federal Prac. & Proc. § 56 
110k208; ( R4 ), 



Encyclopedias 

C.J.S. Criminal Law §£ 



324, 327, 334. 



United States Supreme Court 



Arrest warrants, 

Applications, 

Prosecutorial immunity, application for 
arrest warrant, false statements of fact, 
see Kalina v. Fletcher, U.S.Wash.1997, 
118 S.Ct. 502. 

Probable cause, 

Due process, arrest, warrant unsupported 
by probable cause, see Albright v. Oli- 
ver, U.S.I11.1994, 114 S.Ct. 807, 510 
U.S. 266, 127 L.Ed.2d 114, rehearing 
denied 114 S.Ct. 1340, 510 U.S. 1215, 
127L.Ed.2d 688. 
Exclusionary rule, warrantless and non- 
consensual search of home, probable 
cause to arrest, statements by suspect 



outside home, see New York v. Harris, 
U.S.N.Y.1990, 110 S.Ct. 1640,495 U.S. 
14, 109 L.Ed.2d 13, on remand 568 
N.Y.S.2d 702, 77 N.Y.2d 434, 570 
N.E.2d 1051. 

Involuntary confinement, lack of proba- 
ble cause, see Florida v. Royer, U.S.Fla. 
1983, 103 S.Ct. 1319, 460 U.S. 491, 75 
L.Ed.2d 229. 

Warrantless search providing probable 
cause for arrest as search incidental to 
arrest, see Smith v. Ohio, 1990, 110 
S.Ct. 1288, 494 U.S. 541, 108 L.Ed.2d 
464, on remand 51 Ohio St.3d 701, 554 
N.E.2d 898. 



Notes of Decisions 



Detainers 1 



1 . Detainers 

Arrest warrant will serve as detainer, within 
purview of Interstate Agreement on Detainers 
(IAD), if it is based on untried information, 
indictment or complaint, it is filed by criminal 
justice agency, it is filed directly with facility 
where prisoner is incarcerated, it notifies prison 
officials that prisoner is wanted to face pending 
charges, and it asks prison either to hold prison- 
er at conclusion of his sentence, or to notify 
agency officials when prisoner's release is im- 
minent. D.C.Code 1981, § 24-701 et seq. 
Tucker v. U.S., 1990, 569 A.2d 162. Extradition 
And Detainers <3=5> 52 

Where it is unclear whether arrest warrant 
was lodged as "detainer," within meaning of 



Interstate Agreement on Detainers, court em- 
ploys "functional analysis," under which it de- 
termines whether officials intended warrant to 
serve as detainer and whether defendant suf- 
fered any prejudice during his incarceration on 
account of warrant. D.C.Code 1981, § 24-701 
et seq. Tucker v. U.S., 1990, 569 A.2d 162. 
Extradition And Detainers <§=* 52 

District of Columbia arrest warrants left with 
local South Carolina police by District officers 
who had interviewed defendant following his 
arrest on South Carolina charges did not consti- 
tute detainers under Interstate Agreement on 
Detainers, for purpose of triggering speedy trial 
provisions of that statute, though warrants were 
ultimately placed in defendant's South Carolina 
prison records, District officials did not intend 
that warrants, provided as courtesy to local 
officers, be lodged as detainers and there was 



458 



WARRANTS AMD ARRESTS § 23-562 

no showing that existence of warrants in defen- 1990, 569 A. 2d 162. Extradition And Detainers 
dant's prison file prejudiced him. D.C.Code &=> 59 
1981, § 24-701, Art. 111(a). Tucker v. U.S., 

§ 23—562. Execution and return. 

(a)(1) A warrant issued pursuant to this subchapter shall be executed by the 
arrest of the person named. The officer need not have the warrant in his 
possession at the time of the arrest, but upon request he shall show the warrant 
to the person as soon as possible. If the officer does not have the warrant in 
his possession at the time of the arrest, he shall inform the person of the offense 
charged and of the fact that a warrant has been issued. 

(2) A summons shall be served upon a person by delivering a copy to him 
personally, by leaving it at his dwelling house or usual place of abode with 
some person of suitable age and discretion then residing therein, or by 
mailing it to the person's last known address. 

(b)(1) The officer executing a warrant shall make return thereof to the 
judicial officer before whom the person is brought for preliminary examination. 
At the request of the appropriate prosecutor, any unexecuted and unexpired 
warrant shall be returned to the issuing court or judicial officer and shall be 
canceled. 

(2) On or before the return day the person to whom a summons was 
delivered for service shall make return thereof to the court or officer before 
whom the summons is returnable. 

(3) At the request of the appropriate prosecutor made at any time while the 
complaint is pending, a warrant returned unexecuted and not canceled or 
expired or a summons returned unserved or a duplicate thereof may be 
delivered by the judicial officer to the marshal or other authorized person for 
execution or service. 

(c)(1) A law enforcement officer within the District of Columbia making an 
arrest under a warrant issued pursuant to this subchapter, making an arrest 
without a warrant, or receiving a person arrested by a special policeman or 
other person pursuant to § 23-582, or a designated civilian employee of the 
Metropolitan Police Department receiving a person arrested by a law enforce- 
ment officer within the District of Columbia or a special policeman or other 
person pursuant to § 23-582, shall take the arrested person without unneces- 
sary delay before the court or other judicial officer empowered to commit 
persons charged with the offense for which the arrest was made. This subsec- 
tion, however, shall not be construed to conflict with or otherwise supersede 
section 3501 of Title 18, United States Code. When a person arrested without a 
warrant is brought before a judicial officer, a complaint or information shall be 
filed forthwith. 

(2) Before taking an arrested person to a judicial officer, a law enforce- 
ment officer or a designated civilian employee of the Metropolitan Police 
Department, may perform any recording, fingerprinting, photographing, or 
other preliminary police duties required in the particular case, and if such 
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duties are performed with reasonable promptness, the period of time re- 
quired therefor shall not constitute a delay within the meaning of this section. 

(July 29, 1970, 84 Stat. 628, Pub. L. 9.1-358, title II, § 210(a); June 12, 1999, D.C. Law 
12-284, § 8(b), 46DCR 1328.) 



Prior Codifications 

1981 Ed., § 23-562. 
1973 Ed., § 23-562. 



Temporary Amendments of Section 

Section 8(b) of D.C. Law 12-282 inserted "or 
a designated civilian employee of the Metropoli- 
tan Police Department receiving a person ar- 
rested by a law enforcement officer within the 
District of Columbia or a special policeman or 
other person pursuant to § 23-582 [1981 Ed.]" 
in (c)(1); and in (c)(2), inserted "or a designated 
civilian employee of the Metropolitan Police De- 
partment." 

Section 13(b) of D.C. Law 12-282 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 8(b) of the Metropolitan Police Department 
Civilian ization and Street Solicitation for Prosti- 
tution Emergency Amendment Act of 1998 (D.C. 
Act 12-428," August 6, 1998, 45 DCR 5884). 

For temporary amendment of section, see 
§ 8(b) of the Metropolitan Police Department 
Civilian ization Legislative Review Emergency 
Amendment Act of 1998 (D.C. Act 12-506, No- 



Historical and Statutory Notes 

vember 10, 1998, 45 DCR. 45 8139), and § 8(b) 
of the Metropolitan Police Department Civiliani- 
zation Congressional Review Emergency 
Amendment Act of 1999 (D.C. Act 13-13, Febru- 
ary 8, 1999, 46 DCR 2333). 



Legislative History of Laws 

Law 12-282, the "Metropolitan Police De- 
partment Civilian] zation Temporary Amend- 
ment Act of 1998," was introduced in Council 
and assigned Bill No. 12-709. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor, it was assigned Act No. 
12-492 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 12-282 became 
effective on May 28, 1999. 

Law 12-284, the "Metropolitan Police De- 
partment Civilianization Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-710, which was referred to the 
Committee on the Judiciary. The Bill was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor, it was assigned Act 
No. 12-613 and transmitted to both Houses of 
Congress for its review. D.C. Law 12-284 be- 
came effective on June 12, 1999. 



Cross References 

Execution of warrants by police force, see § 5-127.05. 



Key Numbers 

Arrest <^=>65, 68(5). 
Criminal Law <3= 3 220. 
Westlaw Key Number 
35k68(5); 110k220. 



Library References 

Encyclopedias 

C.J. S. Arrest §§ 7 to 9, 46 to 47. 



Search: 35k65; 



Use of deadly force, 

Deadly force to prevent escape of suspect, 
see Tennessee v. Garner, 1985, 105 
S.Ct. 1694, 471 U.S. 1, 85 L.Ed.2d 1. 
Warrantless arrest, 
Necessity for warrant, 

Breath-analysis tests, warrantless, night- 
time arrest in home for a civil, nonjail- 
able traffic offense, see Welsh v. Wis- 
consin, U.S.Wis.1984, 104 S.Ct. 2091, 
466 U.S. 740, 80 L.Ed.2d 732. 



United States Supreme Court 

Confession, custodial interrogation after 
illegal arrest, warrant filed after arrest, 
significant intervening events, see Tay- 
lor v. Alabama, 1982, 102 S.Ct. 2664, 
457 U.S. 687, 73 L.Ed. 2d 314. 

Warrantless arrest, probable cause, au- 
thority to enter dwelling, see Payton v. 
New York, U.S.N.Y.1980, loo" S.Ct. 
1371, 445 U.S. 573, 63 L.Ed.2d 639, on 
remand 433 N.Y.S.2d 61, 51 N.Y.2d 
169,412 N.E.2d 1288. 
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Warrantless arrest, prompt probable 
cause determination, see County of Riv- 
erside v. McLaughlin, U.S.Cal.1991, 
111 S.Ct. 1661, 500 U.S. 44, 114 
L.Ed.2d 49, on remand 943 F.2d 36. 



§ 23-562 
Note 5 

Execution of warrant, 

Media presence during execution of ar- 
rest warrant, see Wilson v. Layne, 
U.S.Md.1999, 119 S.Ct. 1692. 



Notes of Decisions 



Arrest reports, custody and disposition of pris- 
oner 6 
Bail, custody and disposition of prisoner 8 
Charge 2 

Counsel for accused 4 
Custody and disposition of prisoner 5-8 

In general 5 

Arrest reports 6 

Bail 8 

Presentment to magistrate 7 
Entry 1 

Miranda warnings 3 

Presentment to magistrate, custody and disposi- 
tion of prisoner 7 



1. Entry 

Arrest warrant, issued under rule governing 
execution of arrest warrants, provides authority 
to enter any premises for purpose of enforcing 
warrant, if police officer has probable cause to 
believe that subject is located therein. Fed. 
Rules Crim.Proc.' rule 4(c), 18 U.S.C.A. U. S. v. 
Brown, C.A.D.C. 1972, 467 F.2d 419, 151 
U.S.App.D.C. 365. Arrest ®=» 68(12) 

Standards to be applied for execution of an 
arrest warrant at a residence of a third party 
not named in the warrant is reasonable belief of 
police officer that person named in the warrant 
is present in the third party's residence. Fed. 
Rules Crim.Proc. rule 4(b)(1), 18 U.S.C.A. U. S. 
v. Brown, C.A.D.C. 1972, 467 F.2d 419, 151 
U.S.App.D.C. 365. Arrest C=> 68(7) 

Where police officers, in attempting to exe- 
cute warrant for arrest of usually armed suspect 
who was involved in narcotics and wanted for 
murder, saw two men enter apartment building 
of suspect's "number one girl friend" with a 
private key about 11:30 P.M., saw lights in area 
of girl friend's apartment light up, waited from 
1 1 :00 P.M. to 5:00 A.M. in order to avoid armed 
resistance and then announced their presence 
three times, one of which informed the girl 
friend that they had a warrant for the suspect, 
before girl friend opened her door, such officers 
had probable cause to enter the apartment and 
search for the suspect and to require girl friend 
to open the door even without their having a 
search warrant, and constitutionally protected 
interest of privacy was not unreasonably im- 
paired. Fed. Rules Crim.Proc. rules 4(b)(1), (c), 
41, 18 U.S.C.A. U. S. v. Brown, C.A.D.C. 1972, 
467 F.2d 419, 151 U.S.App.D.C. 365. Arrests 
68(7) 



Where police have a warrant to arrest some- 
one whom they have reason to believe is in- 
volved in a narcotics operation, sound of a toilet 
flushing, even at 5:00 A.M., is event which can 
be taken into account with respect to whether 
police acted reasonably in effecting entry and 
announcing that door will be forced if not 
opened. U. S. v. Brown, C.A.D.C.1972, 467 
F.2d 419, 151 U.S.App.D.C. 365. Arrest <£=> 
68(7) 

2. Charge 

A policeman making an arrest need not im- 
mediately advise the prisoner of the specific 
section of the statute or regulation he is charged 
with violating; the policeman on the scene can- 
not be expected to assay the evidence with the 
technical precision of a prosecutor drawing an 
information; for example, a person arrested for 
disorderly conduct may eventually be charged 
with conspiracy to riot but his arrest is not to be 
vitiated merely because the arresting officer ad- 
vised him that he was being arrested for the 
former. Washington Mobilization Committee v. 
Cullinane, C.A.D.C. 1977, 566 F.2d 107, 184 
U.S.App.D.C. 215. Arrests 68(1) 

3. Miranda warnings 

Miranda warnings, i. e., warnings of right to 
counsel and to remain silent, are required at 
commencement of questioning initiated by law 
enforcement officers after a person has been 
taken into custody; such warnings were not 
required at time of arrest, absent showing of 
any improper question of prisoner at scene of 
the arrest. Washington Mobilization Commit- 
tee v. Cullinane, C.A.D.C. 1977, 566 F.2d 107, 
184 U.S.App.D.C. 215. Arrest <^> 68(1); Crimi- 
nal Law e=> 412.2(3) 

4. Counsel for accused 

Person does not have the right to counsel at 
the time of booking or collateral release; those 
events are not interrogative stages of the crimi- 
nal process but merely administrative prerequi- 
site. Fed. Rules Crim.Proc. rule 44(a), 18 
U.S.C.A.; D.C.C.E. § 23-562(c)(l). Washington 
Mobilization Committee v. Cullinane, 1975, 400 
F.Supp. 186, affirmed in part, reversed in part 
and remanded 566 F.2d 107, 184 U.S.App.D.C. 
215. Criminal Law @=> 641.3(4) 

5. Custody and disposition of prisoner — In 

general 

Period of detention that is "reasonable" be- 
tween arrest and booking and collateral-posting 
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process varies with the circumstances. Wash- 
ington Mobilization Committee v. Cullinane, 
C.A.D.C.1977, 566 F.2d 107, 184 U.S.App.D.C. 
215. Arrest @=» 70(1) 

Although average time to process an arrestee 
should normally take no longer than one-and- 
one-half hours, a police officer could take a 
greater length of time to process an arrestee 
before presenting him to a magistrate and still 
be acting within constitutional bounds. 
U.S.C.A.Const. Amend. 4. Lively v. Cullinane, 
1978, 451 F.Supp. 1000. Arrest <&» 70(2) 

Fact that the police meet minimum stan- 
dards for delay between arrest and present- 
ment of arrestee before a magistrate does not 
automatically ensure that the police have not 
unconstitutionally detained an arrestee before 
presentment. U.S.C.A.Const. Amend. 4. Live- 
ly v. Cullinane, 1978, 451 F.Supp. 1000. Ar- 
rest ©=» 70(2) 

Standard determinative of whether process- 
ing procedures following arrest and prior to 
presentment to a magistrate pass constitutional 
muster is whether they lead to the detainment 
of the arrestee only so long as needed to com- 
plete the administrative steps incident to arrest. 
U.S.C.A.Const. Amend. 4. Lively v. Cullinane, 
1978, 451 F.Supp. 1000. Arrest <S=» 70(2) 

After a reasonable period necessary to com- 
plete administrative steps incident to arrest and 
prior to presentment of arrestee to a magistrate 
the core guarantee of the Fourth Amendment 
moves into the foreground and the individual 
arrested must be brought before a judicial offi- 
cer to determine if probable cause exists to 
believe that a crime has been committed by 
him. U.S.C.A.Const. Amend. 4. Lively v. Culli- 
nane, 1978, 451 F.Supp. 1000. Arrest <3^ 70(2) 

Delay between arrest and presentment of ar- 
restee to a magistrate can be justified only by a 
strong showing that it is necessitated by a sub- 
stantial administrative need. U.S.C.A.Const. 
Amend. 4. Lively v. Cullinane, 1978, 451 
F.Supp. 1000. Arrest ©=» 70(2) 

Unreasonable delay between arrest and pres- 
entment to a magistrate occurred where delay- 
was partly due to completion of a number of 
forms which called for information that could 
have been collected from original arrest report, 
procedures for fingerprinting and photograph- 
ing were inefficient and such procedures could 
have been undertaken following presentment, 
department failed to assign additional officers 
to fingerprinting unit during peak periods, po- 
lice trainees were given no guidelines as to how 
long to take to process an arrestee and experi- 
enced officer stated it would normally take one 
hour for processing but it took over six hours to 
process 40% of arrestees. U.S.C.A.Const. 
Amend 4. Lively v. Cullinane, 1978, 451 
F.Supp. 1000. Arrest @=» 70(2) 
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Where from individual police reports or simi- 
lar reports the police could derive the same type 
of information as obtained from prepresentment 
lineup, such lineup was not an administrative 
step necessary for police record-keeping inci- 
dent to arrest and prior to presentment and, 
hence, was unconstitutional. U.S.C.A.Const. 
Amend. 4. Lively v. Cullinane, 1978, 451 
F.Supp. 1000. Arrest <£=> 70(2) 

Mere fact that persons who were arrested 
during mass arrests attendant to demonstration 
spent hours in detention, often in inconvenient 
circumstances, before being processed and re- 
leased did not, of itself, compel the conclusion 
that the police were unnecessarily dilatory; po- 
lice would not be required to adhere to a two- 
hour time limit on collateral release in the fu- 
ture. Fed. Rules Crim.Proc. rule 5, 18 U.S.C.A.; 
18 U.S.C.A. § 3501; D.C.C.E. § 23-562(c)(l, 2). 
Washington Mobilization Committee v. Culli- 
nane, 1975, 400 F.Supp. 186, affirmed in part, 
reversed in part and remanded 566 F\2d 107, 
184U.S.App.D.C. 215. Arrests 70(1) 

6. Arrest reports, custody and disposi- 
tion of prisoner 

Rebuttable presumption that an arrest not 
accompanied by a field arrest form is invalid 
did not justify sweeping prohibition of any and 
all mass arrests of antiwar protestors without 
completion of field arrest forms; probable 
cause could exist even though evidence thereof 
was not recorded at time of arrest. Washington 
Mobilization Committee v. Cullinane, C.A.D.C. 
1977, 566 F.2d 107, 184 U.S.App.D.C. 215, Ar- 
rest <©=> 68(1) 

Mass arrests of demonstrators by District of 
Columbia police officers were not invalid for 
failure to contemporaneously complete field ar- 
rest forms or other procedures for recording 
information necessary to establish probable 
cause; if all members of a group are arrested 
the prosecutor may be able to prove, by testimo- 
ny of on-the-scene policemen, that there was 
probable cause to believe that the group as a 
whole was violating the law by violence or ob- 
struction or by remaining on the scene after 
reasonable notice and opportunity to disperse. 
D.C.C.E. § 22-1121(2). Washington Mobiliza- 
tion Committee v. Cullinane, C.A.D.C.1977, 566 
F.2d 107, 184 U.S.App.D.C. 215. Arrest ®=» 
68(1) 

Although following arrest and prior to pres- 
entment before a magistrate the police are enti- 
tled to fill out an arrest report and search the 
arrestee and restrain his movement so that he 
cannot destroy evidence, as soon as such needs 
are fulfilled in an efficient way the Fourth 
Amendment requires that the individual be pre- 
sented to a magistrate. U.S.C.A.Const. Amend. 
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4. Lively v. Cullinane, 1978, 451 F.Supp. 1000. 8. Bail, custody and disposition of pris- 

Arrest <3=> 70(2) oner 

Police department's policy of not allowing 

7. Presentment to magistrate, custody attorneys or representatives of organizations to 

, a j-^«„^*+{„„ ^f ~„i~ nnn „ post collateral tor detainees who had been ar- 

and disposition ot prisoner F , j j • j *. t - u + u ^u, 

^ * rested during demonstrations but whom the at- 

The essential reason the detached judgment of torneys could not identify in advance was an 
a judicial officer is needed to detain an individu- unnecessary delay in effectuating the release of 
al beyond the critical "stop and frisk" or pro- the arrestees. D.C.C.E. § 23-562(c)(l). Wash- 
cessing steps incident to arrest is that a judicial ington Mobilization Committee v. Cullinane, 
officer belongs to a branch of the government 1975 > 400 F-Supp. 186, affirmed in part, re- 
different than the police who are charged with yf^ se A d '"Pf^ r £ m .^ e ? n 5 * 6 R2d 107 ' 184 

+ . . • iTcr-A^ .a j a U.S.App.D.C. 215. Bail. <S^ 49(1) 

investigating crime. U.S.C.A.Const. Amend. 4. „. i r n i i u 

. . , " „ n . in-7o azi cc innn Right or an arrestee to post collateral should 

Lively v. Cullinane, 1978, 451 F.Supp. 1000. , & , . . .. *V, ., 

^ rr be read in conjunction with the requirement 
Airest ' t\J\l) t ]-j at a p erson arrested with or without warrant 
Although arrestees who are released on cita- be taken before a court or magistrate without 
tion, bond or forfeitable collateral never need be unnecessary delay; booking and collateral re- 
presented before a magistrate, unless such alter- lease of a detainee should proceed without any 
natives are available promptly to those arrestees unnecessary delays. Fed Rules Crim.Proc. rule 
detained for processing, their detention would 5 ' 18 ^ D.C.C.E. § 23-562(c)(l). Wash- 
. , , „ , A ° , , TI „ _ . „ A ington Mobilization Committee v. Cullinane, 
violate the Fourth Amendment. U.SC.A Const ^ 40Q Rs ^ afflrmed [n re _ 

Amend. 4. Lively v. Cullinane, 1978, 451 versed in part and remanded 566 F.2d 107, 184 
F.Supp. 1000. Arrest <S> 68(4) U.S.App.D.C. 215. Arrest <©=> 70(2); Bail <£=> 42 

§ 23-563. Territorial and other limits. 

(a) A warrant or summons for an offense punishable by imprisonment for 
more than one year issued by the Superior Court of the District of Columbia 
may be served at any place within the jurisdiction of the United States. 

(b) A warrant or summons issued by the Superior Court of the District of 
Columbia for an offense punishable by imprisonment for not more than one 
year, or by a fine only, or by such imprisonment and a fine, may be served in 
any place in the District of Columbia but may not be executed more than one 
year after the date of issuance. 

(c) A person arrested outside the District of Columbia on a warrant issued by 
the Superior Court of the District of Columbia shall be taken before a judge, 
commissioner, or magistrate, and held to answer in the Superior Court pursu- 
ant to the Federal Rules of Criminal Procedure as if the warrant had been 
issued by the United States District Court for the District of Columbia. 

(d) When an application alleges that (1) an act which would constitute a 
felony if committed by an adult has been committed by a child, (2) the child 
may not with due diligence be found within the District of Columbia, and (3) if 
the District of Columbia is a party to article XVII of the Interstate Compact on 
Juveniles, the child is not known to be in a jurisdiction which is a party to such 
article, a juvenile officer may secure a warrant for the arrest of the child as if 
he were an adult. When the child is brought before the issuing court or officer 
pursuant to the warrant he shall be ordered transferred to the Family Division 
of the Superior Court pursuant to section 16-2302. If the child is found in a 
jurisdiction which is a party to such article and if the District of Columbia is a 
party to such article, he shall be returned as provided in that article and the 
warrant shall be null and void. 

(July 29, 1970, 84 Stat. 628, Pub. L. 91-358, title II, § 210(a).) 
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Prior Codifications 

1981 Ed., § 23-563. 
1973 Ed., § 23-563. 



Key Numbers 

Arrest <3=^65, 66. 
Infants <3^68. 3. 
Westlaw Kev Number 
35k66; 21l'k68.3. 



Historical and Statutory Notes 

References in Text 

The Interstate Compact on Juveniles, referred 
to in the first sentence of subsection (d) of this 
section, is codified in § 24-1 102, 

Library References 

Encyclopedias 

C.J.S. Arrest §§ 7 to 9, 46, 52 to 53. 

u _ cl _ CJ.S. Infants § 42. 

Searches: 35k6d, 



Notes of Decisions 



Bail skipping 3 

Civil contempt 2 

Construction and application 

Detainers 4-6 
In general 4 
Hearing rights 5 
Waiver of rights 6 

Parole and probation compact 

Waiver of rights, detainers 6 



1. Construction and application 

Any person arrested on a superior court war- 
rant outside District of Columbia is treated, for 
purposes of removal to District, as if the war- 
rant had been issued by the United States Dis- 
trict Court for the District of Columbia. 
D.C.C.E. § 23-563(c); D.C.C.E. SCR, Criminal 
Rule 5-1. Hagans v. U. S., 1979, 408 A.2d 965. 
Extradition And Detainers G^ 26 

2. Civil contempt 

Arrest, warrant for father, based on adjudica- 
tion of civil contempt for failure to comply with 
Superior Court's child support orders, could be 
served in Virginia; potential sanctions for civil 
contempt could exceed one year of imprison- 
ment. D.C.Code 1981, § 23-563(b). Desai v. 
Fore, 1998, 711 A.2d 822. Divorce <£==> 403(9) 

3. Bail skipping 

Bench warrants are not governed by the tem- 
poral limits of subsection (b) of this section, but 
rather are governed by § 23-1329, which sets 
forth no such time limit on the validity of misde- 
meanor warrants. United States v. Long, 125 
WLR2369 (Super. Ct. 1997). 

A warrant issued under § 23-1329 because of 
a defendant's failure to appear is a device by 
which a court restores to its custody a person 
who is already within its jurisdiction, i.e., one 
who has been arraigned and formally charged 
with an offense; those warrants are thus distin- 
guishable from warrants issued under this sec- 
tion. United States v. Long, 1.25 WLR 2369 
(Super. Ct. 1997). 



4. Detainers — In general 

Rights conferred under the Interstate Agree- 
ment on Detainers Act are a matter of legislative 
grace; they can be rescinded as readily as they 
were granted. Interstate Agreement on Detain- 
ers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note. Christian v. U. S., 1978, 394 
A.2d 1, certiorari denied 99 S.Ct. 2889, 442 U.S. 
944, 61 L.Ed.2d 315. Extradition And Detain- 
ers <3=> 5 1 

A violation of the Interstate Agreement on 
Detainers Act is not recognizable as a claim of 
lack of subject matter jurisdiction or failure to 
state an offense. Interstate Agreement on De- 
tainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; D.C.C.E. SCR, Criminal Rule 
12(b)(2). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed. 2d 315. Extradition And Detainers <£=> 
60 

Detainer is not a demand for immediate sur- 
render of the prisoner, but only a request from 
the official lodging the detainer that he be noti- 
fied before the inmate is released from custody. 
Interstate Agreement on Detainers Act, § 2, arts. 
I et seq., IV(e), D.C.C.E. § 24-701 note. Chris- 
tian v. U. S., 1978, 394 A.2d 1, certiorari denied 
99 S.Ct. 2889, 442 U.S. 944, 61 L.Ed.2d 315. 
Extradition And Detainers <3=> 52 

A prisoner who is being temporarily incarcer- 
ated pending disposition of charges is not enti- 
tled to invoke the protections of the Interstate 
Agreement on Detainers Act. Interstate Agree- 
ment on Detainers Act, § 2, arts. I et seq., IV(e), 
D.C.C.E. § 24-701 note. Christian v. U. S., 
1978, 394 A. 2d 1, certiorari denied 99 S.Ct. 
2889, 442 U.S. 944, 61 L.Ed.2d 315. Extradi- 
tion And Detainers §=» 53.1 

5. Hearing rights, detainers 

Defendants arrested in Maryland on a D.C. 
warrant were entitled to a removal hearing in 
Maryland before being brought into the District, 
pursuant to this section, Rule 5-1, Rules of 
Criminal Procedure, and Rule 40, Federal Rules 
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of Criminal Procedure. United States v. Wash- 
ington, 125 WLR 1053 (Super. Ct. 1997). 

Absence of providing defendants with a hear- 
ing before deporting them to the District does 
not require suppression of statements made to 
District police officers; rather the violation is a 
factor in the court's analysis of whether the 
totality of circumstances renders the statements 
inadmissible. United States v. Washington, 125 
WLR 1053 (Super. Ct. 1997). 

6. Waiver of rights, detainers 

Despite the seeming mandatory language of 
the Interstate Agreement on Detainers ordering 
dismissal of the charges if its provisions are 
violated, the courts have assumed that the rights 
conferred can be waived by a prisoner. Inter- 
state Agreement on Detainers Act, § 2, arts. I et 
seq., IV(e), D.C.C.E. § 24-701 note; D.C.C.E. 
SCR, Criminal Rule 12. Christian v. U. S., 
1978, 394 A.2d 1, certiorari denied 99 S.Ct 
2889, 442 U.S. 944, 61 L.Ed.2d 315. Extradi- 
tion And Detainers <&=> 60 

Traditional standard for the waiver of consti- 
tutional rights does not apply to a waiver of a 
defendant's statutory rights under the Interstate 
Agreement on Detainers Act. Interstate Agree- 
ment on Detainers Act, § 2, arts. I et seq., IV(e), 
D.C.C.E. § 24-701 note. Christian v. U. S., 
1978, 394 A.2d 1, certiorari denied 99 S.Ct. 
2889, 442 U.S. 944, 61 L.Ed.2d 315. Extradi- 
tion And Detainers <&=> 60 

Absent "good cause shown," a failure to pres- 
ent a claim under the Interstate Agreement on 
Detainers Act at the trial level constitutes a 
waiver of those rights. Interstate Agreement on 
Detainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; D.C.C.E. SCR, Criminal Rule 
12(d). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed. 2d 315. Extradition And Detainers &=> 
60 

A violation of the Interstate Agreement on 
Detainers Act is a defense which is capable of 
determination without trial of the general issue; 
thus, it comes within that class of rights which 



must be asserted before trial or, at least, during 
the trial itself. Interstate Agreement on Detain- 
ers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; D.C.C.E. SCR, Criminal Rule 
12(b). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed. 2d 315. Extradition And Detainers <3=> 
60 

A claim that the Interstate Agreement on De- 
tainers Act has been violated should be raised at 
the earliest possible time before the witnesses 
and parties have gone to the burden and ex- 
pense of a trial. Interstate Agreement on De- 
tainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note. Christian v. U. S., 1978, 394 
A.2d 1, certiorari denied 99 S.Ct. 2889, 442 U.S. 
944, 61 L.Ed. 2d 315. Extradition And Detain- 
ers <£=> 60 

Defendants waived any right to dismissal of 
their indictments under the Interstate Agree- 
ment on Detainers Act by not raising this issue 
by motion in the trial court, and, moreover, the 
rationale of the Agreement would not be fur- 
thered by dismissal of the indictments. Inter- 
state Agreement on Detainers Act, § 2, arts. I et 
seq., IV(e), D.C.C.E. § 24-701 note. Christian 
v. U. S., 1978, 394 A. 2d 1, certiorari denied 99 
S.Ct. 2889, 442 U.S. 944, 61 L.Ed.2d 315. 
Criminal Law <&=> 1044.1(2) 

7. Parole and probation compact 

In limited circumstance when misdemeanor 
probationer's supervision is transferred to re- 
ceiving state under Interstate Parole and Proba- 
tion Compact, the Superior Court's arguably 
geographically limited authority for issuance of 
a misdemeanor warrant under subsection (b) of 
this section is irrelevant; insofar as the warrant 
is signed without territorial limitation directed 
to the United States Marshal, it constitutes a 
direction to an officer of this court to "appre- 
hend and retake" a probationer under 
§ 24-251(3) and must accordingly be so hon- 
ored. United States v. Hanna, 114 WLR 1153 
(Super. Ct. 1986). 



Subchapter V. Arrest Without Warrant. 

United States Code Annotated 

Arrest and commitment, federal criminal procedure, see 18 U.S.C.A. § 3041 et seq. 

§ 23-58 1 • Arrests without warrant by law enforcement officers. 

(a)(1) A law enforcement officer may arrest, without a warrant having 
previously been issued therefor — 

(A) a person who he has probable cause to believe has committed or is 
committing a felony; 
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(B) a person who he has probable cause to believe has committed or is 
committing an offense in his presence; 

(C) a person who he has probable cause to believe has committed or is 
about to commit any offense listed in paragraph (2) and, unless immediate- 
ly arrested, may not be apprehended, may cause injury to others, or may 
tamper with, dispose of, or destroy evidence; and 

(D) a person whom he has probable cause to believe has committed any 
offense which is listed in paragraph (3) of this section, if the officer has 
reasonable grounds to believe that, unless the person is immediately 
arrested, reliable evidence of alcohol or drug use may become unavailable 
or the person may cause personal injury or property damage. 

(2) The offenses referred to in subparagraph (C) of paragraph (1) are the 
following: 

(A) The following offenses specified in the Act entitled "An Act to 
establish a code of law for the District of Columbia", approved March 3, 
1901, and listed in the following table: 

Offense: Specified in — 

Assault: section 806 (D.C. Official Code, sec. 22-404). 

Unlawful entry section 824 (D.C. Official Code, sec. 22-3302). 

(B) Attempts to commit burglary as specified in section 823 of An Act To 
establish a code of law for the District of Columbia, approved March 3, 
1901 (D.C. Official Code, sec. 22-801). 

(C) The following offenses specified in the District of Columbia Theft and 
White Collar Crimes Act of 1982, and listed in the following table: 

Offense: Specified in — 

Theft of property valued less than $250 section 1 1 1 [D.C. Official Code, § 22-321 1]. 

Receiving stolen property section 132 [D.C. Official Code, § 22-3232]. 

Shoplifting section 113 [D.C. Official Code, § 22-3213]. 

(D) Attempts to commit the following offenses specified in the Act and 
listed in the following table: 

Offense: Specified in — 

Theft of property valued in excess of $250 . . section 1 1 1 [D.C. Official Code, § 22-321 1]. 
Unauthorized use of vehicles section 1 15 [D.C. Official Code, § 22-3215], 

(E) The following offenses specified in the Illegal Dumping Enforcement 
Act of 1994 [Chapter 9 of Title 8], and listed in the following table: 

Offense: Specified in — 

Unauthorized Disposal of Solid Waste Section 3 [D.C. Official Code, § 8-902]. 
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(3) The offenses which are referred to in paragraph (1)(D) of this section 
are the following offenses specified in the District of Columbia Traffic Act of 
1925, approved March 3, 1925 (43 Stat. 1119; D.C. Official Code 
§ 50-2201.01 et seq.), and listed in the following table: 

Offense: Specified in — 

Reckless driving section 9(b) (D.C. Official Code § 50-2201 .04(b)) 

Fleeing from the scene of an accident section 10(a) (D.C. Official Code § 50-2201 .05(a)) 

Operating or physically controlling a vehicle 
when under the influence of intoxicating 
liquor or drugs, when operating ability is 
impaired by intoxicating liquor, or when 
the operator's blood, breath, or urine con- 
tains the amount of alcohol which is pro- 
hibited by section 10(b) section 10(b) (D.C. Official Code § 50-2201. 05(b)) 

Operating a motor vehicle when the opera- 
tor's permit is revoked or suspended section 13(e) (D.C. Official Code § 50-1 403 .01(e)). 

(a-1) A law enforcement officer may arrest a person without an arrest 
warrant if the officer has probable cause to believe the person has committed 
an intrafamily offense as provided in section 16-1 03 1(a). 

(a-2) A law enforcement officer may arrest a person without an arrest 
warrant if the officer has probable cause to believe the person has committed 
an offense as provided in Chapter 23 of Title 22. 

(b) A law enforcement officer may, even if his jurisdiction does not extend 
beyond the District of Columbia, continue beyond the District, if necessary, a 
pursuit commenced within the District of a person who has committed an 
offense or who he has probable cause to believe has committed or is commit- 
ting a felony, and may arrest that person in any State the laws of which contain 
provisions equivalent to those of section 23-901. 

(July 29, 1970, 84 Stat. 629, Pub. L. 91-358, title II, § 210(a); Dec. 1, 1982, D.C. Law 
4-164, § 601(g), 29 DCR 3976; Aug. 2, 1983, D.C. Law 5-24, § 4, 30 DCR 3341; Apr. 
30, 1988, D.C. Law 7-104, § 7(d), 35 DCR 147; April 30, 1990, D.C. Law 8-261, § 3, 37 
DCR 5001; May 5, 1992, D.C. Law 9-96, § 5, 38 DCR 7274; Nov. 17, 1993, D.C. Law 
10-54, § 8, 40 DCR 5450; Feb. 5, 1994, D.C. Law 10-68, § 55(a), 40 DCR 631 1; May 
20, 1994, D.C. Law 10-117, § 8(c), 41 DCR 524.) 

Historical and Statutory Notes 

Prior Codifications the Judiciary. The Bill was adopted on first, 

1981 Ed., § 23-581. amended first and second readings on June 22, 

1973 Ed., § 23-581. 1982 > Jul y 6 ' 1982 - and Jul y 20 > 1982 > respec- 

tively. Signed by the Mayor on August 4, 1982, 

Legislative History of Laws it was assigned Act No. 4-238 and transmitted 

t a i /la 4-l "t\- i • ^ c n i i- tl c to both Houses of Congress for its review. 
Law 4-164, the District of Columbia Theft & 

and White Collar Crimes Act of 1982," was Law 5-24, the "Technical and Clarifying 

introduced in Council and assigned Bill No. Amendments Act of 1983," was introduced in 

4-133, which was referred to the Committee on Council and assigned Bill No. 5-169, which was 
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referred to the Committee of the Whole. The 
Bill was adopted on first and second readings 
on May 10, 1983, and May 24, 1983, respective- 
ly. Signed by the Mayor on June 9, 1983, it was 
assigned Act No. 5-41 and transmitted to both 
Houses of Congress for its review. 

Law 7-104, the "Technical Amendments Act 
of 1987," was introduced in Council and as- 
signed Bill No. 7-346, which was referred to the 
Committee of the Whole. The Bill was adopted 
on first and second readings on November 24, 
1987 and December 8, 1987, respectively. 
Signed by the Mayor on December 22, 1987, it 
was assigned Act No. 7-124 and transmitted to 
both Houses of Congress for its review. 

Law 8-261, the "District of Columbia Preven- 
tion of Domestic Violence Amendment Act of 
1992," was introduced in Council and assigned 
Bill No. 8-192, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted 
on first and second readings on June 26, 1990, 
and July 10, 1990, respectively. Signed by the 
Mayor on July 1 8, 1990, it was assigned Act No. 
8-239 and transmitted to both Houses of Con- 
gress for its review. 

Law 9-96, the "Comprehensive Anti-Drunk 
Driving Amendment Act of 1991," was intro- 
duced in Council and assigned Bill No. 9-34, 
which was referred to the Committee on the 
Judiciary. The Bill was adopted on first and 
second readings on October 1, 1991, and No- 
vember 5, 1991, respectively. Signed by the 
Mayor on November 25, 1991, it was assigned 
Act No. 9-98 and transmitted to both Houses of 
Congress for its review. 

Law 10-54, the "Panhandling Control Act of 
1993," was introduced in Council and assigned 
Bill No. 10-72, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted 
on first and second readings on June 1, 1993, 
and June 29, 1993, respectively. Signed by the 
Mayor on July 16, 1993, it was assigned Act No. 
10-48 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 10-54 became 
effective on November 17, 1993. 



Law 10-62, the "Illegal Dumping Enforce- 
ment Temporary Act of 1993," was introduced 
in Council and assigned Bill No. 10-353. The 
Bill was adopted on first and second readings 
on July 13, 1993, and September 21, 1993, 
respectively. Signed by the Mayor on October 
4, 1993, it was assigned Act No. 10-115 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 10-62 became effective on 
November 20, 1993. 

Law 10-68, the "Technical Amendments Act 
of 1993," was introduced in Council and as- 
signed Bill No. 10-166, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on June 
29, 1993, and July 13, 1993, respectively. 
Signed by the Mayor on August 23, 1993, it was 
assigned Act No. 10-107 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-68 became effective on February 5, 
1994. 

Law 10-117, the "Illegal Dumping Enforce- 
ment Act of 1994," was introduced in Council 
and assigned Bill No. 10-249, which was re- 
ferred to the Committee on Public Works and 
the Environment. The Bill was adopted on first 
and second readings on December 7, 1993, and 
January 4, 1994, respectively. Signed by the 
Mayor on January 25, 1994, it was assigned Act 
No. 10-181 and transmitted to both Houses of 
Congress for its review. D.C. Law f 0-1 17 be- 
came effective on May 20, 1994. 

References in Text 

The "District of Columbia Theft and White 
Collar Crimes Act of 1982", referred to in sub- 
section (a)(2)(C) of this section, and the "Act", 
referred to in subsection (a)(2)(D) of this sec- 
tion, is D.C. Law 4-164. 

Bracketed translations of the references to the 
District of Columbia Theft and White Collar 
Crimes Act of 1982 have been inserted in sub- 
sections (a)(2)(C) and (a)(2)(D) of this section 
for the convenience of the user. 

The "Illegal Dumping Enforcement Act of 
1994", referred to in (a)(2)(E), is D.C. Law 
10-117. 



Cross References 



Receiving stolen property, see § 22-3232. 

Theft, see§ 22-3211. 

Unauthorized use of motor vehicles, see § 22-321 5. 

Section References 

This section is referred to in §§ 23-524 and 23-582. 



Key Numbers 

Arrest @=*63. 

Westlaw Key Number Search: 35k63. 



Library References 

Encyclopedias 

C.J.S. Arrest §§ 16, 19 to 20. 
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Notes of Decisions 



Charge 10 

Civil infractions 12 

Civil liability for arrest 16 

Demonstrations 13, 14 

In general 13 

Police lines 14 
Entry 8 

Exigent circumstances 6 
Expungement 1 7 
Force used to effect arrest 7 
Informants and witnesses, probable cause 5 
Investigatory stop and frisk 2 
Law enforcement officers 1 
Miranda warnings 1 1 
Obstructing justice 1 5 
Personal knowledge or observation, probable 

cause 4 
Police lines, demonstrations 14 
Probable cause 3-5 

In general 3 

Informants and witnesses 5 

Personal knowledge or observation 4 
Search, generally 9 
Witnesses, probable cause 5 



1. Law enforcement officers 

A deputy United States marshal is a "law 
enforcement officer" within meaning of District 
of Columbia Code and is authorized to make an 
arrest without a warrant for commission of a 
misdemeanor in his presence. D.C.C.E. 
§§ 23-501(2), 23-581(a)(lj(B). Lucas v. U. S., 
1977, 443 F.Supp. 539, affirmed 590 F.2d 356, 
191 U.S.App.D.C. 225. Arrest <3=> 63.3 

2. Investigatory stop and frisk 

Police are entitled to stop individual if they 
have reasonable suspicion of criminal wrongdo- 
ing. U.S. v. Alston, 1993, 832 F.Supp. 1. Ar- 
rest @=> 63.5(4) 

Police had probable cause to stop vehicle 
being driven by defendant; reliable informants 
had informed detective that problems existed 
with title documents for vehicles and defendant 
and knowledge of detective was presumptively 
known to other officers who were involved in 
stopping vehicle and fact that evidence was 
presented at hearing that vehicle may not have 
been stolen did not destroy probable cause at 
time of the stop. U.S.C.A. Const. Amend. 4. 
U.S. v. Alston, 1993, 832 F.Supp. 1. Arrest &* 
63.5(6) 

Officers' actions in approaching vehicle driv- 
en by defendant with weapons drawn and ask- 
ing defendant to get out of vehicle for question- 
ing was appropriate; vehicle was on lookout 
sheet for stolen vehicles, telex on vehicle in- 
formed officers that car would be driven by 
defendant who, due to prior criminal behavior, 



might be armed. U.S. v. Alston, 1993, 832 
F.Supp. 1. Arrest <S> 63.5(6) 

Searches incident to "reasonable suspicion" 
are limited to area within immediate reach of 
stopped individuals. U.S.C.A. Const. Amend. 4. 
U.S. v. Alston, 1993, 832 F.Supp. 1. Arrest &* 
63.5(9) 

Deputy United States marshal was legally jus- 
tified in stopping and detaining plaintiff on 
steps of courthouse for questioning in regard to 
a possible breach of courtroom security and in 
requesting a driver's license in an effort to ob- 
tain trustworthy identification from plaintiff, 
and once plaintiff forcefully grabbed deputy, 
probable cause to arrest plaintiff for assaulting 
and interfering with a federal officer in perfor- 
mance of his official duties existed, notwith- 
standing whether deputy was placed in fear or 
whether bodily injury was inflicted, and operat- 
ed as a defense under common law of District of 
Columbia to deputy and United States, sued 
under theory of respondeat superior, for torts of 
assault, battery, false arrest and personal injury. 
18 U.S.C.A. §§ 111, 1114, 3053; 28 U.S.C.A. 
§§ 1346(b), 2672, 2674, 2680(h); D.C.C.E. 
§§ 22-504, 23-501(2), 23-581 (a)(1)(B). Lucas 
v. U. S., 1977, 443 F.Supp. 539, affirmed 590 
F.2d 356, 191 U.S.App.D.C. 225. Arrest <^ 
63.5(3.1); United States e=> 129; United States 
Marshals @=> 34 

Police may detain person briefly on less than 
probable cause provided officer has reasonable 
suspicion based on specific articulable facts that 
individual is involved in criminal activity. 
U.S.C.A. Const.Amend. 4. Hood v. U.S., 1995, 
661 A. 2d 1081. Arrests 63.5(4) 

In judging reasonableness of police action in 
making stop and search of automobile, court 
must look at totality 'of circumstances. U.S.C.A. 
Const.Amend. 4. Hood v. U.S., 1995, 661 A.2d 
1081. Arrests 63.5(6) 

Circumstances that may be sufficient to allow 
police to stop individual briefly to make inquiry 
and to obtain more information may not be 
sufficient to justify ordering person out of his 
vehicle. U.S.C.A. Const.Amend. 4. Hood v. 
U.S., 1995, 661 A.2d 1081. Arrest <£=> 63.5(9) 

Frisk of suspect was lawful where it occurred 
after officer received radio report of citizen's 
complaint of "man exposing himself and Peep- 
ing Tom," where officer sighted suspect, who 
generally matched description given, within one 
hour and only one block from location of re- 
ported offense, and where suspect reacted eva- 
sively upon seeing police cruiser. D.C.C.E. 
§§ 22-1 112(a), 22-1121(1), 22-3204, 23-581; 
U.S.C.A. Const. Amend. 4. Robinson v. U. S., 
1 976, 355 A.2d 567. Arrest <$=> 63.5(8) 

There is seizure whenever police officer stops 
person, either by physical force or show of 
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authority, even if only to ask questions, and 
search when police officer pats down person's 
clothing in attempt to find weapons solely for 
officer's protection. U.S.C.A.Const. Amend. 4. 
Stephenson v. U. S., 1972, 296 A.2d 606, certio- 
rari denied 93 S.Ct. 1535, 411 U.S. 907, 36 
L.Ed.2d 197. Arrest <S=» 63.5(7), 68(4) 

Brief stop of suspicious individual, to deter- 
mine his identity or to maintain status quo 
momentarily while obtaining more information, 
may be reasonable in light of facts known to 
officer at time. U.S.C.A.Const. Amend. 4. Ste- 
phenson v. U. S., 1972, 296 A. 2d 606, certiorari 
denied 93 S.Ct. 1535, 411 U.S. 907, 36 L.Ed.2d 
197. Arrests 63.5(4) 

Where two police officers observed defendant 
and companion running down street in down- 
town area at 4:30 a. m., where defendant and 
companion slowed to a walk when they spotted 
officers, where one officer had knowledge of 
prior recent crimes in that area, officers were 
justified in stopping defendant and companion 
to question them as to their prior whereabouts. 
U.S.C.A.Const. Amend. 4. Stephenson v. U. S., 
1972, 296 A.2d 606, certiorari denied 93 S.Ct. 
1535, 411 U.S. 907, 36 L.Ed. 2d 197. Arrests 
63.5(5) 

Fourth Amendment does not require police- 
man who lacks precise level of information nec- 
essary for probable cause to arrest to simply 
shrug his shoulders and allow crime to occur or 
criminal to escape. U.S.C.A.Const. Amend. 4. 
Stephenson v. U. S., 1972, 296 A.2d 606, certio- 
rari denied 93 S.Ct. 1535, 411 U.S. 907, 36 
L.Ed.2d 197. Arrest <^> 63.5(2) 

Where police officer, who was on routine 
patrol looking for burglary suspects or people 
breaking into automobiles, observed defendant 
and an unidentified companion walking on 
street and looking into parked automobiles, 
where his observation of the two continued for 
more than an hour until he and a fellow officer 
lost them in grounds of zoo, where the officers 
later observed them coming out of zoo with 
defendant carrying a brown paper bag that he 
had not had when he went into the zoo, and 
where defendant's companion ran when he saw 
the officers, the police had reasonable grounds 
to believe that the bag contained the proceeds of 
a crime, to stop defendant and to ask him to put 
down the bag, which then opened a bit and 
revealed what appeared to be a tape deck. 
D.C.C.E. §§ 22-2202, 23-581(a)(l)(B, C), (2)(A); 
U.S.C.A.Const. Amend. 4. Smith v. U. S., 1972, 
295 A.2d 64, certiorari denied 93 S.Ct. 1932, 
411 U.S. 951, 36 L.Ed.2d 414. Arrest &* 
63.5(5) 

3. Probable cause — In general 

Motorist's admission to committing several 
offenses, including driving without a license, 
established probable cause to arrest and per- 
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form search of car incident to arrest during 
which illegal weapons were found. U.S.C.A. 
Const.Amend. 4; D.C.Code 1981, 

§ 23-581(a)(l)(B). U.S. v. Cutchin, C.A.D.C. 
1992, 956 F.2d 1216, 294 U.S.App.D.C. 95, re- 
hearing denied. Automobiles <>^ 349(4), 
349.5(10) 

Police officers who were admitted to defen- 
dant's apartment with defendant's consent dur- 
ing course of investigation of death of five-year- 
old girl and who observed scratches on defen- 
dant's face, presence of candy, general disarray 
of room, and indications of recent bathing by 
defendant had probable cause for arrest. U. S. 
v. Sheard, C.A.D.C. 1972, 473 F.2d 139, 154 
U.S.App.D.C. 9, certiorari denied 93 S.Ct. 2784, 
412 U.S. 943, 37 L.Ed. 2d 404. Arrest <©=» 
63.4(15) 

Police may arrest individual and may seize 
property if they have probable cause of criminal 
wrongdoing. U.S. v. Alston, 1993, 832 F.Supp. 
1. Arrest < ^ > 63.4(.5); Searches And Seizures 
<^40.1 

Arrests made without probable cause were 
violative of the Fourth Amendment. 
U.S.C.A.Const. Amend. 4. Washington Mobili- 
zation Committee v. Cullinane, 1975, 400 
F.Supp. 186, affirmed in part, reversed in part 
and remanded 566 F.2d 107, 184 U.S.App.D.C. 
215. Arrest @=» 63.4(1) 

Police had objective probable cause to arrest 
street vendor for failing to obey police orders to 
relocate his vending stand away from an en- 
trance zone near auditorium, regardless of 
whether traffic sign marking entrance zone was 
properly located; by his own admission, vendor 
was operating vending stand in a designated 
entrance zone. D.C.Code 1981, § 23-581(a)(l); 
D.C.Mun.Regs. title 24, § 510.21. Karriem v. 
District of Columbia, 1998, 717 A.2d 317, cer- 
tiorari denied 119 S.Ct. 2025, 526 U.S. 1147, 
143 L.Ed. 2d 1036. Arrest <3=> 63.4(15) 

Test for whether police officer had probable 
cause to arrest is dependent entirely on facts as 
they actually occur — i.e., on the objective 
facts — without regard to what police officer may 
have actually, even reasonably, perceived facts 
to be. District of Columbia v. Murphv, 1993, 
635 A. 2d 929. Arrest <^ 63.4(2) 

Defendant's handing of money to another per- 
son, standing alone, did not give rise to implica- 
tion that there was criminal activity afoot suffi- 
cient to give rise to probable cause to make 
warrantless arrest. Haywood v. U.S., 1990, 584 
A.2d552. Arrests 63.4(15) 

Owner's request that police keep a special 
watch over vacant property armed police with 
knowledge that no one had permission to enter 
the property, for purposes of determining 
whether police had probable cause to arrest 
person found inside the house. D.C.Code 1981, 
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§ 22-3102. Culp v. U.S., 1985, 486 A.2d 1174. 
Arrest <3» 63.4(13) 

Where police officers observed defendant in- 
side a vacant building, and had reason to be- 
lieve that defendant did not belong there, and 
the property itself revealed indications of a con- 
tinued claim of possession by the owner or 
manager, police had probable cause to arrest 
defendant for unlawful entry, and thus, subse- 
quent search of defendant's person, revealing 
heroin, was valid as incident to a lawful arrest. 
D.C.Code 1981, §§ 22-3102, 33-541(d). Culp 
v. U.S., 1985, 486 A.2d 1174. Arrest <£=> 
63.4(13), 71.1(6) 

Owners of vacant house sufficiently indicated 
efforts to protect the property against intruders 
to allow police officers to reasonably conclude 
that defendant knowingly entered against the 
will of the person lawfully in charge, for pur- 
poses of meeting criteria for unlawful entry, 
despite absence of a "no trespassing" sign, 
where owners had made continuous and dili- 
gent efforts to board up the house, and at the 
time defendant entered at least some of the 
windows were boarded over. D.C.Code 1981, 
§ 22-3102. Culp v. U.S., 1985, 486 A.2d 1 174. 
Arrest ®=» 63.4(6) 

Fact that arresting officer and prosecutor 
charged defendant with violation of statute gov- 
erning misdemeanor possession of narcotic 
drug did not preclude finding defendant's arrest 
valid under statute authorizing arrest without 
warrant of a person whom officer has probable 
cause to believe has committed a felony, if offi- 
cer had probable cause to believe felony had 
been committed and that defendant had com- 
mitted it; charging decision could not invali- 
date an otherwise legal arrest. D.C.C.E. 
§§ 23-581(a)(l)(A), 33-402(a). U. S. v. Hamil- 
ton, 1978, 390 A.2d 449. Arrest <$=> 63.4(1) 

Police officer who had interviewed alleged 
assault victim and concluded that his complaint, 
to the effect that accused had pointed a gun at 
him and threatened to kill him, was genuine, 
had probable cause to believe that an armed 
assault had taken place and that accused had 
committed it, and had probable cause to arrest 
accused. D.C.C.E. §§ 22-504, 22-3214(b). U. 
S. v. Simpson, 1975, 330 A.2d 756. Arrest <£=> 
63.4(7.1) 

Where defendant on officer's request, after 
fourth encounter with defendant and codefend- 
ant, displayed an automobile radio he was car- 
rying and codefendant denied knowing defen- 
dant, which was highly improbable on basis of 
officer's prior observations indicating that code- 
fendant was acting some how as a lookout, 
officer was possessed of sufficient facts and 
circumstances warranting belief that offense 
had been committed and justifying arrest, even 
though officer had received no report of crime 
of automobile radio theft. U.S.C.A.Const. 
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Amend. 4; D.C.C.E. § 23-581. Wray v. U. S., 
1974, 315 A.2d 843. Arrest ®=> 63.4(16) 

Where officer observed accused looking or 
searching behind desk in room of office building 
and observed him depart as soon as officer's 
presence became known and accused answered 
"Nothing" when officer addressed defendant 
outside building and asked him what he had 
been doing in the office, officer had probable 
cause to arrest accused and fruits of larcenies 
seized from accused's person incident to the 
arrest were admissible. D.C.C.E. §§ 22-103, 
22-2201, 22-2202, 23-58 1(a)(1)(B). Arrington 
v. U. S., 1973, 311 A.2d 838. Arrest <&=» 
63.4(15); Criminal Law <&=» 394.4(13) 

Officer who observed defendant, a high 
school student outside school building, trying to 
stuff some money into envelope similar to those 
used in other narcotics transactions at the 
school and who saw a known narcotics addict 
approach defendant who started to run when 
officer reached for the envelope and tore a 
portion of the envelope from defendant's hand 
did not have probable cause to arrest defendant 
at the moment the envelope was seized, and 
heroin found in the envelope should have been 
suppressed. D.C.C.E. § 33-402. Waters v. U. 
S., 1973, 311 A.2d 835. Arrest <^> 63.4(16); 
Criminal Law <£= 394.4(9) 

In justifying particular intrusion, police offi- 
cer must be able to point to specific and articu- 
lable facts which, taken together with rational 
inferences from those facts, reasonably warrant 
that intrusion. U.S.C.A.Const. Amend. 4. Ste- 
phenson v. U. S., 1972, 296 A. 2d 606, certiorari 
denied 93 S.Ct. 1535, 411 U.S. 907, 36 L.Ed.2d 
197. Searches And Seizures <£=> 37 

Where officers who had observed defendant 
peering into automobiles later observed defen- 
dant holding some object under his coat and 
when defendant refused to remove his hands 
from his pockets search for weapons was made 
disclosing that defendant was concealing be- 
neath his coat a tape player, the connecting 
wires of which had been broken, action of po- 
lice in confronting defendant on street was rea- 
sonable and disclosure of the tape player gave 
officers probable cause for arrest even though 
no victim had reported a loss, and pistol seized 
two days later during execution of arrest war- 
rant was not the fruit of an unlawful arrest. 
D.C.C.E. §§ 22-2202, 22-3204, 23~581(a) (!) 
(C), (a) (2). Jenkins v. U. S., 1971, 284 A.2d 
460. Arrests 63.4(15), 71.1(5) 

4. Personal knowledge or observation, 

probable cause 

Police must have probable cause to believe 
that misdemeanor is being committed in their 
presence in order to make warrantless misde- 
meanor arrest under District of Columbia law. 
D.C.Code 1981, § 23-581(a)(l)(B). U.S. v. 
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Williams, C.A.D.C.1985, 754 F.2d 1001, 244 
U.S.App.D.C. 20. Arrest <3=> 63.4(5) 

Probable cause to believe that misdemeanor 
has just been committed prior to arrival of 
police does not satisfy District of Columbia's 
warrantless arrest requirements. D.C.Code 
1981, § 23-581(a)(l)(B). U.S. v. Williams, 
C.A.D.C.1985, 754 F.2d 1001, 244 U.S.App.D.C. 
20. Arrest <®=> 63.4(5) 

While collective knowledge of police can give 
rise to valid arrest, that is so only if arresting 
officer acts in response to broadcast or other 
directive which is based on collective informa- 
tion. Haywood v. U.S., 1990, 584 A.2d 552. 
Arrest<3=> 63.4(11) 

Where arrest is predicated in part on officer's 
personal observations concerning criminal act, 
Court of Appeals must examine the information 
available to that officer in determining whether 
arrest is valid. Haywood v. U.S., 1990, 584 
A.2d552. Arrests 63.4(13) 

Where probable cause for warrantless arrest 
is predicated in part on personal observations of 
arresting officer, trial court may not rely on 
facts which were available to other officers at 
scene unless that information was communicat- 
ed to arresting officer. Haywood v. U.S., 1990, 
584 A.2d 552. Arrest <£=> 63.4(1 1), 63.4(13) 

Court of Appeals cannot justify warrantless 
arrest of otherwise unidentified citizen in fast 
moving street scene where that justification is 
not based on information which arresting offi- 
cer himself possesses. Haywood v. U.S., 1990, 
584 A.2d 552. Arrest <£=> 63.1 

Arresting officer need not have firsthand 
knowledge of facts giving rise to probable cause 
provided that he or she is acting at suggestion 
of someone who does. Haywood v. U.S., 1990, 
584 A.2d 552. Arrest ©=> 63.4(7.1), 63.4(13) 

Where arresting officer had probable cause to 
believe that defendant was, in officer's presence, 
committing misdemeanor for which he could 
serve time in jail, arrest for that misdemeanor 
was not pretextual, and evidence obtained as 
result of that arrest was not required to be 
suppressed in prosecution for unlawful posses- 
sion of prohibited weapon. D.C.Code 1981, 
§ 22-3214(a). Alvarez v. U.S., 1990, 576 A.2d 
713, certiorari denied 111 S.Ct. 203, 498 U.S. 
875, 112 L.Ed. 2d 164. Arrest &* 63.4(1), 
63.4(13) 

Fact that defendant was arrested and charged 
under statute governing possession of narcotic 
drug, which provided that no evidence discover- 
ed in course of search following arrest without 
warrant pursuant to that statute would be ad- 
missible unless person arrested was at time of 
arrest violating statute, and that defendant, ar- 
rested after having sold drugs, possessed no 
drugs at time of arrest, did not foreclose basing 
defendant' s arrest and attendant search and 
seizure upon general arrest statute. D.C.C.E. 



CRIMINAL PROCEDURE 

§§ 23-58 1(a)(1)(A), 33-402(a). U. S. v. Hamil- 
ton, 1978, 390 A.2d 449. Arrest <&> 63.1 

Where police officer looked into hotel room 
after door was opened and saw people injecting 
some substance into themselves, officer had 
probable cause to believe that individuals inside 
were injecting narcotics, thereby violating the 
law, and he had both right and duty to seize 
contraband and place individuals under arrest. 
D.C.C.E. § 23-58 1(a)(1)(B). Matthews v. U. S., 
1975, 335 A.2d 251. Arrest <3^ 63.3; Drugs And 
Narcotics <£=> 185(8) 

Where defendant, who had been questioned 
by officer on another matter, was still in view, 
three blocks away, when officer, who had been 
told that defendant had syringe under wig, 
called for scout car and stopped defendant and 
asked if she was wearing a wig, defendant had 
not left officer's presence in such a way as to 
make inoperative statute permitting arrest with- 
out a warrant if officer has probable cause to 
believe person has committed or is committing 
an offense in his presence. D.C.C.E. 
§§ 22-3601, 23-581. U. S. v. Oliver, 1972, 297 
A.2d778. Arrests 63.3 

Offenses of driving while intoxicated and with 
no permit were committed in the presence of 
the arresting officer, making a warrantless ar- 
rest lawful within subsection (a)(1)(B) of this 
section, where the officer arrived on the scene 
shortly after the accident occurred, observed the 
vehicle responsible for the accident and the 
defendant standing a few feet away, was in- 
formed by eyewitnesses that the defendant was 
the driver, obtained a voluntary admission from 
the defendant that she was driving at the time of 
the accident, and observed that no one else 
could have been the driver of the vehicle caus- 
ing the accident. District of Columbia v. 
Schram, 112 WLR 165 (Super. Ct. 1984). 

5. Informants and witnesses, probable 

cause 

Police lacked probable cause to effect defen- 
dant's warrantless arrest; even if Government 
met burden of showing that "tip" which officers 
received came from reliable source, defendant 
was not subject of tip, there was no evidence 
that officers had seen him before, it could not 
be inferred from evidence that defendant saw 
unmarked police vehicle or that if he did that he 
recognized it as police cruiser, and although 
informant had stated that black male was hold- 
ing narcotics for distribution near trash barrel, 
trash barrel which defendant walked toward 
lost any sinister connotation when on winter 
afternoon there might have been a need for 
warmth and companionship, and it was unclear 
what "push-off" between defendant and alleged 
drug dealer meant. Haywood v. U.S., 1990, 
584 A.2d 552. Arrest <3=> 63.4(6), 63.4(15) 
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Paid police informant may generally be pre- 
sumed to be less credible than citizen infor- 
mant, for purposes of determining whether tip 
from informant provides probable cause for ar- 
rest. U.S.C.A. Const. Amend. 4. Goldston v. 
U.S., 1989, 562 A.2d 96. Arrest «=> 63.4(8) 

Paid police informant's long and rather ex- 
traordinary history of providing police with pro- 
ductive tips outweighed general presumption 
that paid police informant would be less credi- 
ble than citizen informant, for purposes of de- 
termining whether tip from informant provided 
probable cause for arrest. U.S.C.A. Const. 
Amend. 4. Goldston v. U.S., 1989, 562 A.2d 96. 
Arrest <3=> 63.4(8) 

Information received from paid police infor- 
mant regarding defendant's daily sale of drugs 
at street corner provided probable cause for 
arrest of defendant, where informant had long 
and extraordinary history of providing police 
with productive tips, informant was employed, 
his motivation for supplying accurate informa- 
tion was monetary remuneration, and he was 
not drug addict, informant joined police during 
surveillance, informant admitted to police that 
he purchased cocaine from defendant, police 
corroborated number of details of informant's 
tip, and informant's tip was based on personal 
observation. U.S.C.A. Const. Amend. 4. Gold- 
ston v. U.S., 1989, 562 A.2d 96. Arrest <&* 
63.4(8), 63.4(9) 

Since arresting officer reasonably relied upon 
information supplied by undercover police offi- 
cer, who had purchased dilaudid from defen- 
dant only moments before, given past record of 
drug arrests made upon undercover officer's 
information every day, since probable cause ex- 
isted to believe that defendant had committed a 
felony, in light of arresting officer's awareness 
that sale of dilaudid violated Controlled Sub- 
stances Act, and since search of defendant fol- 
lowing her arrest and seizure of marked bills 
with which undercover officer had paid for di- 
laudid was a legitimate incident to defendant's 
lawful arrest, warrantless arrest of defendant 
was lawful under general arrest statute, and 
granting of defendant's motion to suppress 
marked bills as evidence was error. Compre- 
hensive Drug Abuse Prevention and Control Act 
of 1970, §§ 202, 401, 21 U.S.C.A. §§ 812, 841; 
D.C.C.E. § 23-58 1(a)(1)(A). U. S. v. Hamilton, 
1978, 390 A.2d 449. Arrest <S> 63.4(1 1); Crimi- 
nal Law <£=> 394.4(13) 

Where victim or eyewitness furnishes police 
officer with description of crime which has just 
occurred and such victim or eyewitness is previ- 
ously unknown to police officer, such sources 
may nevertheless be relied upon if information 
given is sufficiently accurate to lead officer di- 
rectly to the suspect. U. S. v. Malcolm, 1975, 
331A.2d329. Arrest <©=> 63.4(7.1) 



§23-581 

Note 6 

Where police officer relies upon information 
given to him by third person for making an 
arrest without a warrant, test of propriety of 
such action depends upon there being some 
substantial basis for crediting informant's story, 
and consequently a court confronted with mo- 
tion to suppress evidence obtained in search 
incident to such an arrest must be informed of 
underlying circumstances from which officer 
concluded that informant was credible. U. S. v. 
Malcolm, 1975, 331 A.2d 329. Arrest e=> 
63.4(8); Criminal Law ®=> 394.6(5) 

Reasonableness of police officer in according 
credence to what he has been told by informant 
may be demonstrated on grounds wholly inde- 
pendent of whatever prior reliability informant 
had exhibited. U. S. v. Malcolm," 1975, 331 
A.2d329. Arrest®* 63.4(8) 

Corroboration by police officer of facts fur- 
nished him by informant in advance of arrest is 
sufficient to justify such arrest, irrespective of 
policeman's prior knowledge of informant's reli- 
ability. U. S. v. Malcolm, 1975, 331 A.2d 329. 
Arrests 63.4(8) 

Where informant supplied police officer with 
detailed information relating to possession of 
marijuana by defendant and every aspect of 
such information, including place, time, and 
physical appearance, was checked and verified 
by police officer, police officer had probable 
cause for arrest. D.C.C.E. § 33-402. U. S. v. 
Malcolm, 1975, 331 A.2d 329. Arrest @=> 
63.4(8) 

Where police officer was told by another that 
defendant, whom officer had questioned, had a 
syringe under wig, officer's momentary stop- 
ping of defendant, inquiry about wig, and re- 
quest to defendant to remove her hat were rea- 
sonable, and defendant's denial of wearing a 
wig and its obvious presence furnished indepen- 
dent observation and corroboration which gave 
rise to a reasonable basis to arrest defendant 
and seize contents of her hand, which she had 
removed from beneath wig and which con- 
tained syringe and a bag of methadone, and to 
seize tin foil pack, which apparently contained 
heroin, from starch box from which defendant 
began to eat at police station. D.C.C.E. 
§§ 22-3601, 23-581, 33-402; U.S.C.A.Const. 
Amend. 4. U. S. v. Oliver, 1972, 297 A.2d 778. 
Arrests 63.4(9), 71.1(3) 

6. Exigent circumstances 

Police officers who had probable cause to 
arrest accused at about 10:15 p. m., following 
fellow apartment dweller's accusation that ac- 
cused had pointed a gun at him and threatened 
to kill him, were not required to obtain an 
arrest warrant for the accused in light of the 
exigent nature of the circumstances. D.C.C.E. 
§§ 22-504, 22-32 14(b); U.S.C.A.Const. Amend. 
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4. U. S. v. Simpson, 1975, 330 A.2d 756. Ar- 
rest <^ 63.1 

Where officer had victim point out suspects, 
officer took victim to office of prosecutor for 
protection and upon returning was unable to 
find defendant and another and then went to 
motel at which defendant was reportedly stay- 
ing and arrested defendant and his companion 
as they were about to leave the city, arrest 
without a warrant, effectuated by unconsented 
to entry into motel room, for not only violations 
of the three-card monte statute but grand larce- 
ny was valid and paraphernalia seized as inci- 
dent to arrest were admissible. D.C.C.E. 
§§ 22-1506, 22-2201. Bond v. U. S., 1973, 310 
A.2d221. Arrests 63.4(12); Criminal Law e=> 
394.4(4) 

Warrantless arrest effectuated by unconsented 
to entry is justified where there is probable 
cause to believe that a suspected felon is about 
to flee. Bond v. U. S., 1973, 310 A.2d 221. 
Arrest <3> 63.4(16) 

7. Force used to effect arrest 

Use of physical force in excess of that re- 
quired to effectuate an arrest or to carry out 
other lawful duties is a deprivation of constitu- 
tional rights to due process of law and to be 
secure against unreasonable searches and sei- 
zures. U.S.C.A. Const. Amends. 4, 5. Washing- 
ton Mobilization Committee v. Cullinane, 1975, 
400 F.Supp. 186, affirmed in part, reversed in 
part and remanded 566 F.2d 107, 184 U.S.App. 
D.C. 215. Arrest ©=» 68(2); Constitutional Law 
<S*262 

Police officer has qualified privilege to use 
reasonable force to effect arrest provided that 
means employed are not in excess of those 
which actor reasonably believes to be necessary. 
Etheredge v. District of Columbia, 1993, 635 
A.2d 908, 33 A.L.R.5th 795. Arrest <3=> 68(2) 

8. Entry 

Where police officers had received complaint 
that accused, who lived in the same apartment 
building as the complainant, had pointed a gun 
at him and threatened to kill him and where, 
upon knocking on accused's apartment door, 
accused answered the door, the entry of the 
police was permissible under the circumstances, 
even though not consented to. D.C.C.E. 
§§ 22-504, 22-32 14(b); U.S.C.A. Const. Amend. 
4. U. S. v. Simpson, 1975, 330 A.2d 756. Ar- 
rest ©=» 68(7) 

9. Search, generally 

No flat rule exists that search must be con- 
ducted, if at all, on exact spot and at precise 
moment where suspect is first apprehended. 
Alston v. U.S., 1986, 518 A.2d 439. Arrest ©=> 
71.1(8) 

Search of customer's open tote bag by depart- 
ment store's security officer was valid as direct- 
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ly related to cause of customer's arrest for pos- 
sible shoplifting, even though tote bag was not 
searched immediately upon apprehension of 
customer in park, where customer was moved 
from public park to privacy of security office 
across street for further processing, and search 
took place without any indication of undue de- 
lay. U.S.C.A. Const. Amend. 4. Alston v, U.S., 
1986, 518 A.2d 439. Arrest ©=» 71.1(8) 

The admission of the evidence, including 
breathalyzer test results and responses to im- 
plied consent form, seized as a result of the 
unlawful arrest of defendant for committing 
misdemeanor of driving a vehicle while under 
the influence of alcohol in officer's presence 
was not harmless. D.C. Code 1981, 

§§ 23-58 1(a)(1)(B), 40-716(b)(l). Schram v. 
District of Columbia, 1984, 485 A. 2d 623. 
Criminal Law <3=> 394.4(9), 1 169.1(8) 

Even assuming a reasonable expectation of 
privacy by shopper as to a "live" merchandise 
tag in her possession belonging to the store and 
still attached to merchandise after shopper 
passed cash register, the search in question by a 
sensormatic device, which reacts to live tags, 
was so limited as to be reasonable and not 
violative of the Fourth Amendment; the unusu- 
ally limited nature of the intrusion, weighed 
against the nature of the threat and the failure 
experienced in combating it by use of the usual 
security or investigative countermeasures, ren- 
dered the search reasonable. D.C.C.E. 
§§ 22-103, 22-2202, 23-581, 23-582; 
U.S.C.A.Const. Amend. 4. Lucas v. U. S., 1980, 
411 A.2d 360, 10 A.L.R.4th 367, rehearing de- 
nied 414 A. 2d 830. Telecommunications ©^ 
494.1 

Police, who had learned of armed assault 
committed by accused, and who, before enter- 
ing accused's apartment, heard close of squeaky 
door, were entitled to make an arrest and effect 
a limited search for weapons incident thereto 
and for their own safety, and .38 revolver found 
in stove which was readily accessible to the 
three people in the room was admissible against 
the accused, subsequently identified by the vic- 
tim, even though the accused was a functional 
cripple and was not arrested until the pistol had 
been seized. D.C.C.E. §§ 22-504, 22-32 14(b); 
U.S.C.A.Const. Amend. 4. U. S. v. Simpson, 
1975, 330 A.2d 756. Arrests 71.1(5), 71.1(8); 
Criminal Law <$=> 394.4(10) 

A search or seizure may precede an arrest, 
provided the officer at that point already had 
probable cause to arrest the possessor of the 
items in question. Waters v. U. S., 1973, 311 
A.2d835. Arrest©* 71.1(8) 

10. Charge 

A policeman making an arrest need not im- 
mediately advise the prisoner of the specific 
section of the statute or regulation he is charged 
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with violating; the policeman on the scene can- 
not be expected to assay the evidence with the 
technical precision of a prosecutor drawing an 
information; for example, a person arrested for 
disorderly conduct may eventually be charged 
with conspiracy to riot but his arrest is not to be 
vitiated merely because the arresting officer ad- 
vised him that he was being arrested for the 
former. Washington Mobilization Committee v. 
Cullinane, C.A.D.C.1977, 566 F.2d 107, 184 
U.S.App.D.C. 215. Arrest <S» 68(1) 

Whether or not police officer who made war- 
rantless arrest verbally characterized the partic- 
ular crime for which he made his arrest at the 
time of making same was immaterial, since the 
description given by officer did not go to the 
question of probable cause and only question 
was whether officer had reasonable ground to 
believe a felony had been committed. Bond v. 
U. S., 1973, 310 A.2d 221. Arrest &=> 68(1) 

11. Miranda warnings 

Miranda warnings, i, e., warnings of right to 
counsel and to remain silent, are required at 
commencement of questioning initiated by law 
enforcement officers after a person has been 
taken into custody; such warnings were not 
required at time of arrest, absent showing of 
any improper question of prisoner at scene of 
the arrest. Washington Mobilization Commit- 
tee v. Cullinane, C.A.D.C.1977, 566 F.2d 107, 
184 U.S.App.D.C. 215. Arrest <3» 68(1); Crimi- 
nal Law @=> 4 12.2(3) 

12. Civil infractions 

Absent support for conclusion that defendant 
had refused to disclose his name and address to 
officer, it was not reasonable, within restrictions 
of Fourth Amendment, for officer to effect full 
custody arrest accompanied by body search, 
upon stopping defendant for "walking as to 
create a hazard." U.S.C.A. Const. Amend. 4; 
D.C.Code 1981, §§ 40-601 et seq., 40-605. 
Barnett v. U.S., 1987, 525 A. 2d 197. Arrest <3= 
58; Searches And Seizures <3^ 52 

Arrest of defendant for violating pedestrian 
walking regulation, which is civil infraction for 
which only monetary sanction may be imposed, 
was invalid, and contemporaneous search and 
seizure violated defendant's Fourth Amendment 
rights. U.S.C.A. Const.Amend. 4; D.C.Code 
1981, §§ 40-601 et seq., 40-605. Barnett v. 
U.S., 1987, 525 A.2d 197. Arrest ■ <&=> 58; 
Searches And Seizures <£= 52 

1 3 . Demonstrations — In general 

It was error to order District of Columbia 
police officials to formulate a comprehensive 
manual of policies to be followed in dealing 
with mass demonstrations absent showing that 
police officials directed, authorized or approved 
use of excessive force, any showing that it was 
department policy to detain prisoners an unrea- 
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sonable time or deny them adequate medical 
treatment or that delay in booking was due to 
anything other than a great number of arrests in 
prior demonstrations, notwithstanding that in 
individual cases mistakes may have been made. 
Washington Mobilization Committee v. Culli- 
nane, C.A.D.C.1977, 566 F.2d 107, 184 U.S.App. 
D.C. 215. District Of Columbia <®=> 7 

In correcting any improprieties in District of 
Columbia practices and policies of handling 
mass demonstrations the district court was to 
avoid any undue limitations on the police de- 
partment's latitude in dispatch of its own inter- 
nal affairs. Washington Mobilization Commit- 
tee v. Cullinane, C.A.D.C.1977, 566 F.2d 107, 
184 U.S.App.D.C. 215. District Of Columbia <^ 
7 

Rebuttable presumption that an arrest not 
accompanied by a field arrest form is invalid 
did not justify sweeping prohibition of any and 
all mass arrests of antiwar protestors without 
completion of field arrest forms; probable 
cause could exist even though evidence thereof 
was not recorded at time of arrest. Washington 
Mobilization Committee v. Cullinane, C.A.D.C. 
1977, 566 F.2d 107, 184 U.S.App.D.C. 215. Ar- 
rests 68(1) 

Mass arrests of demonstrators by District of 
Columbia police officers were not invalid for 
failure to contemporaneously complete field ar- 
rest forms or other procedures for recording 
information necessary to establish probable 
cause; if all members of a group are arrested 
the prosecutor may be able to prove, by testimo- 
ny of on-the-scene policemen, that there was 
probable cause to believe that the group as a 
whole was violating the law by violence or ob- 
struction or by remaining on the scene after 
reasonable notice and opportunity to disperse. 
D.C.C.E. § 22-1121(2). Washington Mobiliza- 
tion Committee v. Cullinane, C.A.D.C.1977, 566 
F.2d 107, 184 U.S.App.D.C. 215. Arrest <S= 
68(1) 

Police may not attempt to regulate the con- 
duct of a demonstration by ordering persons to 
move on unless a breach of the peace is threat- 
ened or intended. D.C.C.E. § 22-1121. Wash- 
ington Mobilization Committee v. Cullinane, 
1975, 400 F.Supp. 186, affirmed in part, re- 
versed in part and remanded 566 F.2d 107, 184 
U.S.App.D.C. 215. District Of Columbia <3= 7 

District of Columbia police department 
which, in the past, had violated constitutional 
rights of persons arrested during mass arrests 
attendant to demonstrations would be required 
to formulate a comprehensive written plan 
clearly stating the policies and procedures to be 
followed by the department in mass demonstra- 
tions and to clearly delineate the duties of offi- 
cers involved. Washington Mobilization Com- 
mittee v. Cullinane, 1975, 400 F.Supp. 186, 
affirmed in part, reversed in part and remanded 
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566 F.2d 107, 184 U.S.App.D.C. 215. District 
Of Columbia ©» 7 

Police department which had failed to use 
proper field arrest procedures in handling mass 
arrests during demonstrations in the past would 
be enjoined from instituting mass arrests with- 
out contemporaneous completion of field arrest 
forms or some other administrative device for 
recording information necessary to establish 
probable cause at a later time. Washington 
Mobilization Committee v. Cullinane, 1975, 400 
F.Supp. 186, affirmed in part, reversed in part 
and remanded 566 F. 2d 107, 184 U.S.App.D.C. 
215. Injunction <§» 77(2) 

Arrests, during mass demonstrations, of per- 
sons predicated solely on the profanity of the 
arrestee, without a showing of likelihood of 
inciting violence, were without probable cause 
and thus unlawful. D.C.C.E. § 22-1 107. Wash- 
ington Mobilization Committee v. Cullinane, 
1975, 400 F.Supp. 186, affirmed in part, re- 
versed in part and remanded 566 F.2d 107, 184 
U.S.App.D.C. 215. Arrests 63.4(5) 

Standard guiding an officer in deciding 
whether a breach of the peace has occurred or 
will occur is the presence of a substantial risk of 
violence. D.C.C.E. § 22-1121. Washington 
Mobilization Committee v. Cullinane, 1975, 400 
F.Supp. 1 86, affirmed in part, reversed in part 
and remanded 566 F.2d 107, 184 U.S.App.D.C. 
215. Arrests 63.4(5) 

14. Police lines, demonstrations 

District of Columbia police line regulation is 
not unconstitutionally vague and overbroad as 
relying on subjective terms to define proscribed 
conduct since under the regulations a citizen 
must not cross a police line without authority 
and must obey any police order necessary to 
effectuate any of the five specified purposes of 
the line, e. g., fires, accidents, wrecks; if loca- 
tion of the line is clearly indicated and adequate 
notice given its application will not trap inno- 
cent persons; adequate notice is a requirement 
implicit in the regulation. Washington Mobili- 
zation Committee v. Cullinane, C.A.D.C.1977, 
566 F.2d 107, 184 U.S.App.D.C. 215. District 
Of Columbia @=» 19 

In scrutinizing District of Columbia police 
line regulation for vagueness the Court of Ap- 
peals observed the rule of construction an- 
nounced by the Municipal Court of Appeals for 
the District, that is, that interpretation of the 
police regulation must be based on reading the 
entire regulation rather than a part or word 
thereof. Washington Mobilization Committee v. 
Cullinane, C.A.D.C.1977, 566 F.2d 107, 184 
U.S.App.D.C. 215. District Of Columbia <£=> 19 

Provision of District of Columbia police line 
regulation authorizing establishment of a police 
line on "occasions [that] cause or may cause 
persons to collect on the public streets" is not 
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unconstitutionally vague or overbroad as re- 
gards bounds of police discretion since such 
clause is restricted by the functional limitations 
that follow it, in that a police line must be 
"necessary" to achieve one of three basic pur- 
poses, including exclusion of the public from 
vicinity of a riot or disorderly gathering or other 
emergency; word "disorderly" is not unconsti- 
tutionally vague and word "emergency" takes 
the color of the events preceding it in its clause. 
U.S.C.A.Const. Amend. 1. Washington Mobili- 
zation Committee v. Cullinane, C.A.D.C.1977, 
566 F.2d 107, 184 U.S.App.D.C. 215. District 
Of Columbia e=* 19 

Word "necessary" in provision of District of 
Columbia police line regulation requiring every 
person present at scene of a described occasion 
to comply with any necessary order or instruc- 
tion of a police officer is not unconstitutionally 
vague or overbroad since the word is to be 
given the same meaning as it has in prior sen- 
tence describing the situations authorizing es- 
tablishment of a police line and, as in such 
sentence, it limits police discretion to accom- 
plishment of specified and narrow purposes and 
cannot reasonably be construed to authorize the 
police to issue orders infringing peaceful exer- 
cise of First Amendment rights. U.S.C.A.Const. 
Amend. 1. Washington Mobilization Commit- 
tee v. Cullinane, C.A.D.C.1977, 566 F.2d 107, 
184 U.S.App.D.C. 215. District Of Columbia &=> 
19 

Since District of Columbia police line regula- 
tion deals only with extraordinary or emergency 
occasions in which substantia] factors of un- 
predictability exist, the regulation's definition of 
the scope of police discretion in functional 
terms is reasonable and meticulous specificity is 
not required; ordinance is not unconstitutional- 
ly vague for failure to set out the "mechanics" 
of the police line, such as geographic area, 
number of officers deployed, means of main- 
taining a line against assault, how long the line 
is to be maintained and how to announce to the 
public initiation of a line. U.S.C.A.Const. 
Amend. 1. Washington Mobilization Commit- 
tee v. Cullinane, C.A.D.C.1977, 566 F.2d 107, 
184 U.S.App.D.C. 215. District Of Columbia <3=> 
19 

District of Columbia police line ordinance 
which was used by police officers to interfere 
with lawful demonstration activity and which 
gave police officer the unfettered discretion to 
issue any order he thought reasonable and then 
to initiate criminal proceedings against a person 
disobeying the order was unconstitutionally 
vague and overly broad as applied to demon- 
stration activities, i. e., those in which First 
Amendment rights were being exercised. 
U.S.C.A.Const. Amend. 1. Washington Mobili- 
zation Committee v. Cullinane, 1975, 400 
F.Supp. 186, affirmed in part, reversed in part 
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and remanded 566 F.2d 107, 184 U.S.App.D.C. 
215. District Of Columbia^ 19 

15. Obstructing justice 

Statute governing arrest for refusal to identify 
one's self does not require that pedestrian carry 
proof of his identification. D.C.Code 1981, 
§ 40-627. Barnett v. U.S., 1987, 525 A.2d 197. 
Obstructing Justice <S^ 7 

16. Civil liability for arrest 

Under District of Columbia law, neither po- 
lice officers nor District, based on conduct of 
officers, was liable for false arrest; as to officer 
who encountered plaintiff at scene of motor 
vehicle accident, plaintiff in fact asserted that 
he was not arrested at accident scene and testi- 
fied that he never saw that officer after he was 
placed in police cruiser; as to two other officers, 
they were acting at direction of superior who 
ordered them to transport plaintiff, and officers 
had ample probable cause to believe that plain- 
tiff was guilty of DU1 in view of fact that he had 
crashed his car and was acting in a manner 
consistent with intoxication, and could not have 
known from their own observations that first 
officer did not observe plaintiff operating or 
attempting to operate his vehicle and thus that 
arrest for DUI was not authorized. D.C.Code 
1981, § 23-58 1(a)(1)(B). Scott v. District of 
Columbia, C.A.D.C.1996, 101 F.3d 748, 322 
U.S.App.D.C. 75, rehearing denied, certiorari 
denied 117 S.Ct. 1824, 520 U.S. 1231, 137 
L.Ed. 2d 1031. False Imprisonment <3^ 7(3) 

Transit authority police had probable cause to 
arrest bus passenger for assaulting bus driver, 
and therefore police were protected by qualified 
immunity from any claim passenger had for 
false arrest and false imprisonment, where bus 
driver told police that passenger spat in his face 
and attempted to flee bus, and passenger re- 
fused to provide any identification. Saidi v. 
Washington Metropolitan Area Transit Authori- 
ty, 1996, 928 F.Supp. 21. Arrest &=> 63.4(7.1); 
False Imprisonment^ 13, 15(1) 



Transit authority police had probable cause to 
arrest bus passenger for assaulting bus driver, 
and therefore police were protected by qualified 
immunity from any claim passenger had for 
malicious prosecution, where bus driver told 
police that passenger spat in his face and at- 
tempted to flee bus, and passenger refused to 
provide any identification. Saidi v. Washington 
Metropolitan Area Transit Authority, 1996, 928 
F.Supp. 21. Arrest e=> 63.4(7.1); Malicious 
Prosecution <£=> 18(2), 42 

Even if arresting officers had acted in good 
faith, they would not be safe from potential 
liability for constitutional deprivations arising 
out of arrests without probable cause. 
U.S.C.A.Const. Amends. 1, 4. Washington Mo- 
bilization Committee v. Cullinane, 1975, 400 
F.Supp. 186, affirmed in part, reversed in part 
and remanded 566 F.2d 107, 184 U.S.App.D.C. 
215. False Imprisonment <&=> 7(3) 

If police officer has so-called constitutional 
probable cause to arrest, determined by refer- 
ence to objective standard used to determine 
probable cause in criminal proceeding, arrest 
will be lawful and officer accordingly will have 
complete defense to false arrest claim. District 
of Columbia v. Murphy, 1993, 635 A.2d 929. 
Arrest §=> 63.4(1); False Imprisonment ©=> 13 

1 7. Expungement 

Persons who were unlawfully arrested while 
participating in peaceful Quaker vigil of prayer 
on White House sidewalk in 1971 were entitled 
to full expungement of their arrest records, in- 
cluding entry of court order declaring that the 
seizures should be deemed not to have been 
"arrests." U.S.C.A.Const. Amends. 1, 4. Ta- 
tum v. Morton, C.A.D.C.1977, 562 F.2d 1279, 
183 U.S.App.D.C. 331. Criminal Law <^> 
1226(4) 

Members of religious group who were wrong- 
fully arrested during prayer vigil on the White 
House sidewalk were entitled to expungement 
of local arrest records. Tatum v. Morton, 1974, 
386 F.Supp. 1308. Criminal Law <^> 1226(4) 



§ 23—582* Arrests without warrant by other persons. 

(a) A special policeman shall have the same powers as a law enforcement 
officer to arrest without warrant for offenses committed within premises to 
which his jurisdiction extends, and may arrest outside the premises on fresh 
pursuit for offenses committed on the premises. 

(b) A private person may arrest another — 

(1) who he has probable cause to believe is committing in his presence — 

(A) a felony; or 

(B) an offense enumerated in section 23-58 1(a)(2); or 

(2) in aid of a law enforcement officer or special policeman, or other 
person authorized by law to make an arrest. 
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(c) Any person making an arrest pursuant to this section shall deliver the 
person arrested to a law enforcement officer without unreasonable delay. 

(July 29, 1970, 84 Stat 630, Pub. L. 91-358, title II, § 210(a); Apr. 30, 1988, D.C. Law 
7-104, § : 7(e), 35 DCR 147.) 
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This section is referred to in § 23-562. 



Key Numbers 

Arrest <3^63.2, 64. 
Westlaw Key Number 
35k64. 



Library References 

Encyclopedias 

CJ.S. Arrest §§ 12 to 15, 



Searches: 35k63.2; 



17. 



Notes of Decisions 



Capitol police 5 

Citizens' arrest powers 1-3 

False imprisonment 7 

Felonies, private persons' arrest powers 2 

Force used to effect arrest 6 

Government action, private persons' arrest 

powers 3 
Private persons' arrest powers 1-3 

In general 1 

Felonies 2 

Government action 3 
Special police officers 4 



1 . Private persons' arrest powers — In general 

Although a private citizen, except where the 
rule is changed by statute, has the right to arrest 
without a warrant one who commits a breach of 
the peace in his presence, such detention is only 
until a proper officer of the law is available. 
Lima v. Lawler, 1945, 63 F.Supp. 446. Arrest 
©^64 

Where a private citizen was attempting to 
hold a member of the naval forces for arrest by 
local authorities for an alleged law infraction, 
and a member of the naval shore patrol at- 
tempted to take the enlisted man into custody, 
private citizen was under duty to surrender 
custody of enlisted man to the naval patrolman 
and a refusal on his part to do so authorized the 
naval patrolman to exercise reasonable force to 



secure the relinquishment of the enlisted man. 
Lima v. Lawler, 1945, 63 F.Supp. 446. Arrest 
<S^ 64; Assault And Battery &=> 64 

Plaintiffs had no right to make citizens' ar- 
rests of district court judges who ruled against 
their contentions. Miller v. Johnson, 1982, 541 
F.Supp. 1 165. Arrest &* 64 

Private citizen may arrest for misdemeanor 
involving breaches of peace and felonies when 
such crimes are committed in his presence. 
Singleton v. U.S. (App. 1967) 225 A.2d 315. 
Arrest ®=» 64 

2. Felonies, private persons' arrest pow- 



Private citizen may arrest for felony commit- 
ted in his presence. Gaither v. U. S., C.A.D.C. 
1969, 413 F.2d 1061, 134 U.S.App.D.C. 154. 
Arrest <£=> 64 

Where a felony has been actually committed, 
the arrest of a person whom there is reasonable 
cause to suspect committed the crime, by a 
private individual, without a warrant, is justifi- 
able. Davis v. U.S., 1900, 16 App.D.C. 442. 
Arrest €^64 

A reasonable cause for suspicion that a felony 
has been committed authorizing an arrest by a 
private individual without warrant exists where 
money had been stolen from an express compa- 
ny while in the care of its messenger, the ac- 
cused, and where a false and counterfeit seal 



478 



WARRANTS AND ARRESTS 

which had been applied to a pouch from which 
the money was abstracted, in place of the genu- 
ine seal, had been made for and delivered to 
him while in the employ of the company. Davis 
v. U.S., 1900, 16 App.D.C. 442. Arrests 64 

Since operating a motor vehicle without a 
permit is not a felony, actions of Washington 
Metropolitan Area Transit Authority police offi- 
cer in conducting investigatory stop of defen- 
dant who was not on WMATA property could 
not be justified as a citizen's arrest. D.C.Code 
1981, § 40-301(d). U.S. v. Foster, 1983, 566 
F.Supp. 1403. Arrest <3= 64 

Private citizen can make arrest for felony 
committed in his presence. U. S. v. Mullen, 
1967, 278 F.Supp. 410, affirmed 416 F.2d 456. 
Arrest <^> 64 

3. — — Government action, private persons' 

arrest powers 

Congress, by enacting statute codifying citi- 
zens' common-law power of arrest, did not in- 
tend to make citizens agents of state for pur- 
poses of making arrests so as to render Fourth 
Amendment restrictions applicable to such ar- 
rests. D.C.C.E. § 23-582(b); U.S.C.A.Const. 
Amend. 4. U. S. v. Lima, 1980, 424 A.2d 113. 
Arrest ©=> 64 

Fact that private person makes a citizen's 
arrest does not automatically transform that 
individual into an agent of the state; his con- 
duct is not actionable for any deprivation, under 
color of law, of rights, privileges or immunities 
secured by constitution. 42 U.S.C.A. § 1983; 
U.S.C.A.Const. Amend. 4. U. S. v. Lima, 1980, 
424 A. 2d 113. Arrest ©=> 64 

4. Special police officers 

Incident in which store security guard re- 
strained person and seized blouse from her 
purse after viewing her through louvered dress- 
ing room door did not involve any government 
action so as to render Fourth Amendment pro- 
hibition against unreasonable searches and sei- 
zures applicable to the incident, though District 
of Columbia required licensing of security 
guards and had enacted statute codifying citi- 
zens' common-law power of arrest. 
U.S.C.A.Const. Amend. 4; D.C.C.E. §§ 4-115, 
23-582(b). U. S. v. Lima, 1980, 424 A.2d 113. 
Searches And Seizures <£=> 33 

Department store security officer's search of 
customer's bag for possible shoplifting was sub- 
ject to Fourth Amendment, as incident involved 
arrest of a suspect and actions related thereto, 
the broad "Special Police Officer" power distin- 
guishing SPO from private citizen, where there 
was testimony that one SPO carried customer's 
bag from place of arrest back to store, and there 
was no indication that security officer searched 
bag solely under own initiative, but did so in 
presence of at least three SPO's, including her 
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supervisor. U.S.C.A. Const. Amend. 4. Alston 
v. U.S., 1986, 518 A.2d 439. Searches And 
Seizures ©=> 33 

Special police officers act as agents or instru- 
mentalities of state in conducting searches and 
seizures incident to their power to arrest, and 
thus are subject to restrictions of Fourth 
Amendment. U.S.C.A. Const. Amend. 4; 
D.C.Code 1981, § 4-114. Woodward & Loth- 
rop v. Hillary, 1991, 598 A.2d 1142. Searches 
And Seizures <£=> 31.1 

Special police officers acted "under color of 
state law" in subduing, arresting and detaining 
customer who entered store after closing time; 
in acting as public officers, they assumed all 
powers and liabilities attaching thereto. 42 
U.S.C.A. § 1983. Woodward & Lothrop v. Hil- 
lary, 1991, 598 A.2d 1142. Civil Rights <3» 
198(7) 

5. Capitol police 

Capitol Police had jurisdiction to act upon 
traffic tie-up on boundary street of the Capitol 
Grounds in which they had jurisdiction and, 
therefore, had right to arrest defendant if he 
committed a misdemeanor in their presence 
while they were so acting. D.C.Code 1951, 
§§ 9-118, 9-126, 9-131. Andersen v. U.S. (Cr. 
App. 1957) 132 A.2d 155, affirmed 253 F.2d 
335, 102 U.S.App.D.C. 313, certiorari denied 78 
S.Ct. 1375, 357 U.S. 930, 2 L.Ed. 2d 1372. Au- 
tomobiles <3=> 349(12) 

Sections 9-115, 9-1 15.1(c) and Andersen v. 
United States, App. D.C., 132 A.2d 155, affd, 
253 F.2d 335 (D.C.Cir.1957), cert, denied, 357 
U.S. 930, 78 S. Ct. 1375, 2 L. Ed. 2d 1372 
(1958) set the parameters for when members of 
the Capitol Police can legally make arrests in 
their capacity as members of the force. Other- 
wise, when making arrests, members of the 
Capitol Police stand in the same shoes as ordi- 
nary civilians and civilian arrests are regulated 
by subsection (b) of this section. United States v. 
O'Brien, 116 WLR 21 17 (Super. Ct. 1988). 

6. Force used to effect arrest 

If person making lawful arrest used excessive 
force, person arrested may have claim for as- 
sault and battery. Safeway Stores, Inc. v. Kelly, 
1982, 448 A. 2d 856. Assault And Battery <3=> 7 

7. False imprisonment 

In false arrest action, issue of probable cause 
is mixed question of law and fact and, where 
facts are in dispute, issue of probable cause is 
for jury, but where facts are undisputed or 
clearly established, a question of law arises for 
court. Safeway Stores, Inc. v. Kelly, 1982, 448 
A. 2d 856. False Imprisonment <&=> 39 

Probable cause existed for security guard 
working in grocery store to arrest customer 
when customer had no constitutional or statuto- 
ry right to remain on premises against wishes of 
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grocery store manager and, therefore, grocery 
store could not be held liable for false arrest. 
Safeway Stores, Inc. v. Kelly, 1982, 448 A.2d 
856. False Imprisonment <©=> 13 

Evidence in lalse imprisonment action by for- 
mer store employee against his former employer 
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showed, as matter of law, that employer had 
reasonable cause to detain employee for investi- 
gation as to possible discrepancies in employ- 
ee's department. D.C.C.E. §§ 4-115, 23-5 82(a). 
Lansburgh's Inc. v. Ruffin, 1977, 372 A.2d 561. 
False Imprisonment ©=» 39 



Subchapter VI. Authority to Break and Enter Under Certain Conditions. 

§ 23-591. Authority to break and enter under certain conditions, [Re- 
pealed] 

(Oct 26, 1974, 88 Stat. 1455, Pub. L. 93-481, § 4(a); Jan. 3, 1975, 88 Stat. 2178, Pub. L. 
93-635, § 16.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-591. 
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Chapter 7 
Extradition and Fugitives From Justice. 

Section 

23-701 . Warrants for the arrest of fugitives from justice. 

23-702. Procedure on arrest of fugitives. 

23-703. Failure to appear. 

23-704. Extradition, 

23-705. Removal proceedings and returns to foreign countries not affected. 

23-706. Confinement. 

23-707. Definitions. 

Cross References 

Criminal cases, plan for furnishing representation of indigents, violations of this chapter, see 
§ 11-2601. 

United States Code Annotated 

Extradition, federal criminal procedure, see 18 U.S.C.A. § 3181 et seq. 

Extradition of persons charged in one state found in another, see U.S.C.A. Const. Art. 4, § 2. 

§ 23— 70.1 . Warrants for the arrest of fugitives from justice. 

Whenever any person who is (1) within the District of Columbia, (2) charged 
with any offense committed in any State, and (3) liable by the Constitution and 
laws of the United States to be delivered over upon the demand of the Governor 
of that State, any judge of the Superior Court may, upon complaint on oath or 
affirmation of any credible witness, setting forth the offense, that the person is a 
fugitive from justice, and such other matters as are necessary to bring the case 
within the provisions of law, issue a warrant to bring the person so charged 
before the Superior Court, to answer the complaint. 

(July 29, 1970, 84 Stat. 631, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-701. 
1973 Ed., § 23-701. 



Section References 

This section is referred to in § 23-702. 



Cross References 



Library References 
Key Numbers Encyclopedias 

Extradition and Detainers «3=>36. CIS. Extradition § 16. 

Westl aw Key Number Search: 166k36. 

United States Supreme Court 

Extradition, Extradition, inquiries into prison condi- 

Habeas corpus, tions of demanding state, see Pacileo v. 
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Walker, U.S.Cal.1980, 101 S.Ct. 308, Extradition and detainer, interstate com- 

449 U.S. 86, 66 L.Ed. 2d 304, rehearing pact, pretransfer hearing, see Cuyler v. 

denied 101 S.Ct. 1421, 450 U.S. 960, Adams, U.S.Pa.1981, 101 S.Ct. 703, 

67 L.Ed.2d 385. 449 U.S. 433, 66 L.Ed.2d 641. 

Notes of Decisions 

Supplementary testimony 1 of Va., 1973, 308 A. 2d 783. Extradition And 

Detainers <§= 34 

Evidence at extradition hearing, including 

1. Supplementary testimony testimony of affiant as to basis for Virginia 

Deficient showing of substantial charge in warrant, was sufficient to establish probable 

papers of demanding state can be supplemented cause to support rendition. D.C.C.E. 

by testimony of person possessing necessary in- §§ 23-701, 23-7 04(d). Tucker v. Com. of Va., 

formation in order to make sufficient showing. 1973, 308 A. 2d 783. Extradition And Detainers 

D.C.C.E. §§ 23-701, 23-704(d). Tucker v. Com. <©=» 39 

§ 23—702. Procedure on arrest of fugitives. 

(a) Any person arrested upon a warrant issued pursuant to section 23-701, or 
arrested within the District of Columbia as a fugitive from justice without a 
warrant having been issued, shall be taken before the Criminal Division of the 
Superior Court for preliminary examination on a complaint charging him as a 
fugitive. 

(b) If, upon the examination of the person charged, it shall appear to the 
court that there is reasonable cause to believe that the complaint is true and 
that the person may be lawfully demanded of the chief judge, the person shall 
be detained or released according to law, in like manner as if the offense had 
been committed in the District of Columbia, to appear before the court at a 
future date, allowing thirty days to obtain a requisition from the Governor of 
the State from which the person is a fugitive. The complaint of fugitivity from 
another jurisdiction shall create a presumption that the person is unlikely to 
appear if released, which may be overcome only by clear and convincing proof. 

(c) If the person so released or detained shall appear before the court upon 
the day ordered, he shall be discharged, unless he shall be demanded by 
requisition, pursuant to subsection (g) of this section or section 23-704, or 
unless the court shall find cause to detain or to release him as provided by 
subsection (b) of this section until a later day; but regardless of whether the 
person shall be detained or released as provided in subsection (b) of this section 
or discharged, his delivery to any person authorized by the warrant of the 
Governor shall be a discharge of any bond or obligation. 

(d) The Chief of Police of the Metropolitan Police Department shall give 
notice to the police official or sheriff of the city or county from which the 
person is a fugitive that the person is so held in the District of Columbia. 

(e) A person detained as provided by this section shall not be detained in jail 
longer than to allow a reasonable time for the person receiving the notice 
required by subsection (d) of this section to apply for and obtain a proper 
requisition for the person detained according to the circumstances of the case 
and the distance of the place where the offense is alleged to have been 
committed. 
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(f)(1) At any time prior to the filing of a requisition, a person arrested 
pursuant to this section may in open court waive further proceedings pursuant 
to this chapter. 

(2) Following waiver, a judge of the Superior Court may, in his discretion, if 
the United States attorney consents, release the person upon such conditions as 
the judge shall deem necessary to insure his appearance before the proper 
official in the State from which he is a fugitive, and shall otherwise order his 
return to the jurisdiction of that State in the custody of a proper official. 

(3) Following waiver, a person not released pursuant to paragraph (2) of this 
subsection shall be ordered to return to the jurisdiction from which he is a 
fugitive in the custody of a proper official, and may be detained to await return. 

(4) A person detained pursuant to paragraph (3) of this subsection for more 
than three days (not including Saturdays, Sundays, and holidays) shall be 
returned to the court and shall thereupon be released pursuant to paragraph (2) 
of this subsection, unless the court shall find good reason to extend his 
detention for an additional three days to obtain the attendance of a proper 
official of the demanding jurisdiction. 

(g) If a person has not waived further proceedings pursuant to subsection (f) 
of this section, and a requisition from the Governor of the jurisdiction from 
which the person is a fugitive is presented to the court, the court shall order the 
requisition to be filed and referred to the chief judge for extradition proceed- 
ings pursuant to section 23-704, and shall order the person committed pending 
those proceedings. 
(July 29, 1970, 84 Stat. 631, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-702. 
1973 Ed., § 23-702. 

Cross References 

Bail, see §§ 16-704 and 23-1301 et seq. 
Section References 

This section is referred to in §§ 23-703 and 23-902. 

Library References 
Key Numbers Encyclopedias 

Extradition and Detainers <S=>37, 39. CJ S Extradition §§ 12, 17 to 19. 

Westlaw Key Number Searches: 166k37; 
166k39. 

§ 23-703. Failure to appear. 

Any person released pursuant to section 23-702 who fails to appear as 
required shall be punished by a fine not exceeding $5,000 or imprisonment for 
not more than five years, or both. 

(July 29, 1970, 84 Stat. 632, Pub. L. 91-358, title II, § 210(a).) 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed.,§ 23-703. 
1973 Ed., § 23-703. 

Library References 
Key Numbers Encyclopedias 

Extradition and Detainers <fc»37. c.J.S. Extradition §§ 12, 18 to 19. 

Westlaw Key Number Search: 166k37. 

§ 23-704. Extradition. 

(a) In all cases where the laws of the United States provide that fugitives 
from justice shall be delivered up, the chief judge of the Superior Court shall 
cause to be apprehended and delivered up fugitives from justice who shall be 
found within the District of Columbia, in the same manner and under the same 
regulations as the executive authority of a State is required to do by the 
provisions of chapter 209 of Title 18, United States Code, and all executive and 
judicial officers are required to obey the lawful precepts or other process issued 
for that purpose, and to aid and assist in that delivery. 

(b) The chief judge of the Superior Court may also surrender, on demand of 
the Governor of any State, any person in the District of Columbia charged in 
that State in the manner provided in subsection (a) of this section with 
committing an act in the District of Columbia, or in another State, intentionally 
resulting in a crime in the State whose executive authority is making the 
demand, even though the accused was not in that State at the time of the 
commission of the crime, and has not fled therefrom. 

(c) No person apprehended in accordance with the provisions of subsections 
(a) and (b) of this section shall be delivered over to the agent whom the 
executive authority demanding him shall have appointed to receive him unless 
he shall first be taken before the chief judge of the Superior Court of the 
District of Columbia who shall inform him of the demand made for his 
surrender, and of the crime with which he is charged, and that he has the right 
to demand and procure legal counsel. 

(d) If the person or his counsel shall state that he desires to test the legality of 
the person's arrest, the chief judge shall hold a hearing to determine whether 
the person shall be delivered over as demanded. At the hearing, the person 
shall have the same rights to challenge his detention and extradition as if the 
hearing were upon a writ of habeas corpus. 

(e) If the chief judge shall order the person delivered over, he may appeal, 
within twenty-four hours, from that order to the District of Columbia Court of 
Appeals if the chief judge who rendered the order, or a judge of the District of 
Columbia Court of Appeals, issues a certificate of probable cause. The appeal 
shall be expedited by the District of Columbia Court of Appeals. An application 
for a writ of habeas corpus on behalf of a person who is authorized to demand 
a hearing pursuant to subsection (d) of this section shall not be entertained if it 
appears that the applicant has failed to demand such a hearing or that the chief 
judge, after hearing, has ordered him delivered over, unless it also appears that 
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the remedy by hearing is inadequate or ineffective to test the legality of his 
detention. 

(f) Nothing contained in this subsection shall prevent a person from waiving 
his right to appear before the chief judge of the Superior Court and voluntarily 
returning in custody of a proper official to the jurisdiction of the State which is 
demanding him. 

(g) No person demanded by the Governor of a State pursuant to this section 
shall be released upon bond or other obligation except pursuant to an order of 
a court of the demanding State. 

(h) Any associate judge designated by the chief judge or acting chief judge 
shall have the same power to act pursuant to this section as the chief judge. 

(July 29, 1970, 84 Stat. 632, Pub. L. 91-358, title II, § 210(a); June 3, 1997, D.C. Law 
11-275, § 14(e), 44 DCR 1408; May 22, 1998, D.C. Law 12-114, § 3(b), 45 DCR 486.) 



Historical and 

Prior Codifications 

1981 Ed., § 23-704. 
1973 Ed. ( § 23-704. 

Legislative History of Laws 

Law 1 1-275, the "Second Criminal Code 
Technical Amendments Act of 1996," was intro- 
duced in Council and assigned Bill No. 11-909, 
which was referred to the Committee of the 
Whole. The Bill was adopted on first and sec- 
ond readings on November 7, 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor 
on December 24, 1996, it was assigned Act No. 
1 1-520 and transmitted to both Houses of Con- 



Statutory Notes 

gress for its review. D.C. Law 11-275 became 
effective on June 3, 1 997. 

Law 12-114, the "Criminal Amendment Act 
of 1998," was introduced in Council and as- 
signed Bill No. 12-406, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on No- 
vember 4, 1997, and December 4, 1997, respec- 
tively. Signed by the Mayor on December 22, 
1997, it was assigned Act No. 12-233 and trans- 
mitted to both Houses of Congress for iLs re- 
view. D.C. Law 12-114 became effective on 
May 22, 1998. 



Cross References 

Representation of indigents, see § 1 1-2601 et seq. 
Section References 

This section is referred to in §§ 23-702 and 23-706. 

Library References 
Key Numbers Encyclopedias 

Criminal Law @=>1023(3). C J.S. Criminal Law §§ 1672 to 1673, 1675. 

Extradition and Detainers @=>23, 30, 39. ^ T c ^ + ,.,. « , 1 „ ._ 

,„ . v „, . , ' , CJ.S. Extradition §§ 4, 10, 17. 

Westlaw Key Number Searches: 

HOkl 023(3); 166k23: 166k30; 166k39. 



Notes of Decisions 



Executive function 1 

Hearings 2 

Juveniles 4 

Mental competence of arrestee 5 

Supplementary testimony 3 



1 . Executive function 

In performing his duties of extradition pursu- 
ant to statute chief judge is carrying out func- 



tions of executive. D.C.C.E. § 23-704(a, d); 
U.S.C.A.Const. art. 4, § 2, cl. 2. Martin v. State 
of Md., 1972, 287 A.2d 823. Extradition And 
Detainers < ®= > 36 

2. Hearings 

To support a rendition of accused by asylum 
state to demanding state, it must be shown that 
he is individual named in writ of extradition, he 
is substantially charged with a crime in de- 
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manding state and he is a fugitive, which is to 
say he was in demanding state when crime was 
committed, and asylum state is to consider no 
other issues. D.C.C.E. § 23-704(a, d); 
U.S.C.A.Const. art. 4, § 2, cl. 2. Martin v. State 
of Md., 1972, 287 A.2d 823. Extradition And 
Detainers <3=> 39 

In conducting extradition hearing, chief judge 
of superior court should give detainee same 
rights to challenge his detention and extradition 
as on writ of habeas corpus. D.C.C.E. 
§ 23-704(a, d); U.S.C.A.Const. art. 4, § 2, cl. 2. 
Martin v. State of Md., 1972, 287 A.2d 823. 
Extradition And Detainers €=> 39 

Issues surrounding person's previous arrest 
and possible suppression of evidence there 
seized are not proper subject of consideration at 
extradition proceeding. D.C.C.E. § 23-704(a, 
d); U.S.C.A.Const. art. 4, § 2, cl. 2. Martin v. 
State of Md., 1972, 287 A.2d 823. Extradition 
And Detainers <^ 39 

In extradition proceeding, courts in asylum 
state will not judge adequacy of demanding 
state's indictment or consider issues which may 
appropriately be raised at trial. D.C.C.E. 
§ 23-704(a, d); U.S.C.A.Const. art. 4, § 2, cl. 2. 
Martin v. State of Md., 1972, 287 A.2d 823. 
Extradition And Detainers <^> 39 

Extradition proceeding is not a criminal trial 
but is civil in nature. D.C.C.E. § 23-704(a, d); 
U.S.C.A.Const. art. 4, § 2, cl. 2. Martin v. State 
of Md., 1972, 287 A. 2d 823. Extradition And 
Detainers <^ 39 

Even if evidence forwarded to demanding 
state had been seized in course of illegal arrest. 
in District of Columbia, chief judge of superior 
court, before ordering extradition, was not re- 
quired to hold hearing on issue of whether there 
had been probable cause for the arrest in Dis- 
trict of Columbia, whether evidence had been 
illegally seized or whether the demanding 
state's indictment was fruit of the illegal arrest. 
D.C.C.E. § 23-704(a, d); U.S.C.A.Const. art. 4, 
§ 2, cl. 2. Martin v. State of Md., 1972, 287 
A.2d 823. Extradition And Detainers <&> 39 

3. Supplementary testimony 

Deficient showing of substantial charge in 
papers of demanding state can be supplemented 
by testimony of person possessing necessary in- 
formation in order to make sufficient showing. 
D.C.C.E. §§ 23-701, 23-704(d). Tucker v. Com. 
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of Va., 1973, 308 A.2d 783. Extradition And 
Detainers <^> 34 

Evidence at extradition hearing, including 
testimony of affiant as to basis for Virginia 
warrant, was sufficient to establish probable 
cause to support rendition. D.C.C.E. 
§§ 23-701, 23-704(d). Tucker v. Com. of Va., 
1973, 308 A. 2d 783. Extradition And Detainers 
<£=> 39 

4. Juveniles 

District's consent to rendition of juvenile to 
another state under Interstate Compact on Juve- 
niles could not properly be exercised by assis- 
tant corporation counsel absent express delega- 
tion of such power, nor by trial judge; instead, 
remand was required to enable trial court to 
identify "compact administrator" under Com- 
pact and to solicit his grant or denial of dis- 
trict's consent to rendition. Code Md.1957, art. 
26, § 70-19; art. 41, § 387 et seq.; Interstate 
Compact on Juveniles, art. V, D.C.C.E. follow- 
ing § 32-1102; D.C.C.E. §§ 23-704, 32-1103. 
Matter of G. C. S., 1976, 360 A.2d 498. Extra- 
dition And Detainers <£=* 39 

5. Mental competence of arrestee 

A minimal level of competency is required 
before a fugitive-arrestee can make an informed 
decision to waive or demand an extradition 
hearing. United States v. Hardy, 121 WLR 621 
(Super. Ct. 1993). 

A competency screening in the context of an 
extradition matter should be of a limited nature; 
the only question is whether the arrestee is 
competent to waive his or her right to demand 
an extradition hearing. United States v. Hardy, 
121 WLR 621 (Super. Ct. 1993). 

If the government is able to convince the fact- 
finder by clear and convincing evidence of the 
identity, fugitivity, and charge of criminality in 
the demanding state by extrinsic evidence, and 
if the requisition papers are in order, thus ne- 
gating the limited defenses to extradition, deter- 
mination of the arrestee's mental competence is 
irrelevant; however, if the government does not 
meet this burden, determination of the arres- 
tee's competence to assist counsel in his or her 
defense is necessary, and further examination 
may be warranted. United States v. Hardy, 121 
WLR 621 (Super. Ct. 1993). 



§ 23—705. Removal proceedings and returns to foreign countries not affect- 
ed. 

Nothing contained in this chapter shall repeal, modify, or in any way affect 
existing law concerning the procedure for the return of any person appre- 
hended in the District of Columbia to a Federal judicial district to answer a 
Federal charge, or repeal, modify, or affect existing law or treaty concerning 
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the return to a foreign country of a person apprehended or detained in the 
District of Columbia as a fugitive from a foreign country. 

(July 29, 1970, 84 Stat. 633, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 23-705. 
1973 Ed. , § 23-705. 



Library References 
Key Numbers Encyclopedias 

Extradition and Detainers <^3, 22. c.J.S. Extradition §§ 3, 25. 

Westlaw Key Number Searches: 166k3; 
166k22. 

§ 23-706. Confinement. 

(a) The agent of the demanding State to whom the prisoner may have been 
delivered in accordance with the provisions of section 23-704, may, when 
necessary, confine the prisoner in a facility of the District of Columbia Depart- 
ment of Corrections, and the Department of Corrections must receive and 
safely keep the prisoner for such reasonable time as will enable the officer or 
person having charge of him to proceed on his route, such officer or person 
being chargeable with the expense of keeping. 

(b) The officer or agent of a demanding State to whom a prisoner may have 
been delivered following extradition proceedings in another State, or to whom 
a prisoner may have been delivered after waiving extradition in the other State, 
and who is passing through the District of Columbia with a prisoner for the 
purpose of immediately returning the prisoner to the demanding State, may, 
when necessary, confine the prisoner in a facility of the Department of Correc- 
tions. The Department of Corrections must receive and safely keep the prison- 
er for such reasonable time as will enable the officer or agent to proceed on his 
route, such officer or agent being chargeable with the expense of keeping. That 
officer or agent shall produce and show to the Department of Corrections 
satisfactory written evidence of the fact that he is actually transporting the 
prisoner to the demanding State after a requisition by the executive authority of 
the demanding State. The prisoner shall not be entitled to demand a new 
requisition while in the District of Columbia. 

(July 29, 1970, 84 Stat. 633, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-706. 
1973 Ed., § 23-706. 



Library References 

Key Numbers Encyclopedias 

Prisons ®»1 8. CJ _ S . Prisons and Rights of Prisoners § 6. 

Westlaw Key Number Search: 3 10k 18. 
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United States Code Annotated 

Extradition of persons charged in one state found in another, see U.S.C.A. Const. Art. 4, § 2. 

§ 23-707. Definitions. 

For purposes of this chapter — 

(1) the term "State" includes any territory or possession of the United 
States; and 

(2) the term "Governor" means the executive authority of a State. 
(July 29, 1970, 84 Stat. 634, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed. T § 23-707. 
1973 Ed., § 23-707. 

Library References 
Key Numbers Encyclopedias 

Extradition and Detainers <3=>21 to 42. c.J.S. Extradition §§ 1 to 13, 14(1), 16 to 23. 

Westlaw Key Number Search: 1661(B). 

United States Code Annotated 

Extradition of persons charged in one state found in another, see U.S.C.A. Const. Art. 4, § 2. 
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Chapter 9 
Fresh Pursuit. 

Section 

23-901 . Arrests in the District of Columbia by officers of other States. 

23-902. Hearing; commitment; discharge. 

23-903. "Fresh pursuit" defined. 

§ 23—901, Arrests in the District of Columbia by officers of other States. 

Any member of a duly organized peace unit of any State (or county or 
municipality thereof) of the United States who enters the District of Columbia 
in fresh pursuit and continues within the District of Columbia in fresh pursuit 
of a person in order to arrest him on the ground that he is believed to have 
committed a felony in such State shall have the same authority to arrest and 
hold that person in custody as has any member of any duly organized peace 
unit of the District of Columbia to arrest and hold in custody a person on the 
ground that he is believed to have committed a felony in the District of 
Columbia. This section shall not be construed so as to make unlawful any 
arrest in the District of Columbia which would otherwise be lawful. 

(July 29, 1970, 84 Stat. 634, Pub. L, 91-358, title II, § 210(a); June 3, 1997, D.C. Law 
1 1-275, § 14(e), 44 DCR 1408; ; May 22, 1998, D.C. Law 12-1 14, § 3(b), 45 DCR 486.) 



Prior Codifications 

1981 Ed., § 23-901. 
1973 Ed., § 23-901. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 23-581 and 23-902. 

Library References 

Key Numbers lease Or Bail Of Persons Charged With 

Arrest <5=66(2), 66(3). Noncapital Offense, 8 A.L.R. Fed. 586. 

Westlaw Kev Number Search: 35k66(2), 

35k66(3). ' Encyclopedias 

C.J. S. Arrest § 53. 
ALR Library 

Construction And Application Of Provisions Treatises and Practice Aids 

Of Federal Bail Reform Act Of 1966 (18 Use Wright & Miller: Federal Prac. & Proc. 

Sees. 3146, 3147) Governing Pretrial Re- § 764 (R 46). 

Notes of Decisions 

Assault 1 of defendant, who is believed to have committed 

Automobile theft 2 a felony in that jurisdiction, the defendant may 

be convicted of assault on a police officer for 

acts against that police officer occurring within 

1. Assault the District of Columbia. D.C. Code 1981, 

If a police officer from another jurisdiction §§ 22-505,23-901. Watkins v. U.S., 1999, 724 

enters the District of Columbia in fresh pursuit A. 2d 1200. Assault And Battery <3= 54 
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trict police officer to arrest individual suspected 
of committing felony, did not apply in prosecu- 
tion for unauthorized use of motor vehicle 
(UUV) since pursuit and arrest involved Capitol 
Police officer inside district, rather than pursuit 
into District by officer from state. D.C.Code 
1981, §§ 22-38 15(b), 23-901, 23-903. In re 
C.A.P., 1993, 633 A.2d 787. Automobiles @=> 
349(12) 



§23-901 
Note 1 

Virginia police became a "police force operat- 
ing in the District of Columbia" when they 
entered the District of Columbia in fresh pursuit 
of defendant, who was suspected of having com- 
mitted the felony offense of burglary, and there- 
fore, defendant could be convicted of assaulting 
a Virginia police officer who was in the District 
of Columbia. D.C.Code 1981, §§ 22-505, 
23-901. Watkins v. U.S., 1999, 724 A.2d 1200. 
Assault And Battery <£=* 54 

2. Automobile theft 

Fresh pursuit statute, which gives police offi- 
cer from another state same authority as Dis- 

§ 23-902. Hearing; commitment; discharge. 

If an arrest is made in the District of Columbia by an officer of another State 
in accordance with the provisions of section 23-901, he shall without unneces- 
sary delay take the person arrested before a judge of the Superior Court of the 
District of Columbia, who shall conduct a hearing for the purpose of determin- 
ing the lawfulness of the arrest. If the judge determines that the arrest was 
lawful, he shall order the release or detention of the person arrested, pursuant 
to section 23-702, to await for a reasonable time a requisition from the 
Governor of the State demanding the extradition of the person arrested. If the 
judge determines that the arrest was unlawful he shall order the person 
discharged. 

(July 29, 1970, 84 Stat. 634, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-902. 
1973 Ed., § 23-902. 



Historical and Statutory Notes 



Key Numbers 

Arrest ©=^70. 



West! aw Key Number Search; 35k70. 



Library References 

Encyclopedias 

CJ.S. Arrest §§ 61 to 64. 



Notes of Decisions 



Waiver of extradition 1 



1 . Waiver of extradition 

In homicide prosecution, trial court's finding 
that defendant's consent to accompany Mary- 



land officers from District of Columbia where 
he was arrested back to Maryland without ex- 
tradition hearing was not voluntary under all 
circumstances was not clearly erroneous. 
D.C.C.E. §§ 23-902, 23-903. U. S. v. Holmes, 
1977, 380 A.2d 598. Criminal Law @=> 1 1 58(1 ) 



§ 23-903, "Fresh pursuit" defined. 

For purposes of this chapter, the term "fresh pursuit" shall include fresh 
pursuit as defined by the common law, also the pursuit of a person who has 
committed a felony or one who the pursuing officer has reasonable grounds to 
believe has committed a felony. It shall also include the pursuit of a person 
who the pursuing officer has reasonable grounds to believe has committed a 
felony, although no felony has actually been committed, if there is reasonable 
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Note 1 

ground for believing that a felony has been committed. Such term shall not 
necessarily imply an instant pursuit, but pursuit without unreasonable delay. 

(July 29, 1970, 84 Stat. 634, Pub. L. 91-358, title II, § 210(a); Apr. 30, 1988, D.C. Law 
7-104, § 7(f), 35DCR 147.) 

Historical and Statutory Motes 

Prior Codifications signed Bill No. 7-346, which was referred to the 

1981 Ed., § 23-903. Committee of the Whole. The Bill was adopted 

1973 Ed., § 23-903. on nrst an d second readings on November 24, 

1987 and December 8, 1987, respectively. 

Legislative History of Laws Signed by the Mayor on December 22, 1987, it 

Law 7-104, the "Technical Amendments Act was assigned Act No. 7-124 and transmitted to 

of 1987," was introduced in Council and as- both Houses of Congress for its review. 

Library References 

Key Numbers Encyclopedias 

Arrest ©^66(3). c j. Si Arrest § 53> 

Westlaw Key Number Search: 35k66(3). 

Notes of Decisions 

Automobile theft 1 tion for unauthorized use of motor vehicle 

— (UUV) since pursuit and arrest involved Capitol 

1. Automobile theft Police officer inside district, rather than pursuit 

Fresh pursuit statute, which gives police offi- into District b Y officer from state. D.C.Code 

cer from another state same authority as Dis- 1981 > §§ 22-3815(b), 23-901, 23-903. In re 

trict police officer to arrest individual suspected C.A.P., 1993, 633 A. 2d 787. Automobiles ^ 

of committing felony, did not apply in prosecu- 349(12) 
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Chapter 11 
Professional Bondsmen. 

Section 

23-1101. Definitions. 

23-1 102. Bonding business impressed with public interests. 

23-1103. Procuring business through official or attorney for a consideration prohibit- 
ed. 

23-1 104. Attorneys procuring employment through official or bondsman for a consid- 
eration prohibited. 

23-1 105. Receiving other than regular fee for bonding prohibited; bondsmen prohibit- 
ed from endeavoring to secure dismissal or settlement, 

23-1.106. Posting names of authorized bondsmen; list to be furnished prisoners; 
prisoners may communicate with bondsmen; record to be kept by police. 

23-1107. Bondsmen prohibited from entering place of detention unless requested by 
prisoner; record of visit to be kept. 

23—1 108. Qualifications of bondsmen; rules to be prescribed by courts; list of agents to 
be furnished; renewal of authority to act; detailed records to be kept; 
penalties and disqualifications. 

23-1 109. Giving advance information of proposed raid prohibited. 

23-1 1 10. Designation of official to take bail or collateral when court is not in session; 
issuance of citations. 

23-1111. Penalties. 

23-1112. Enforcement. 

§ 23-1101. Definitions. 

For purposes of this chapter — 

(1) the term "bonding business" means the business of becoming surety for 
compensation upon bonds in criminal cases in the District of Columbia; and 

(2) the term "bondsman" means any person or corporation engaged in the 
bonding business either as a principal or as an agent, clerk, or representative 
of another engaged in such business. 

(July 29, 1970, 84 Stat. 635, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-1101. 
1973 Ed.,§ 23-1101. 

Cross References 
Bail, see §§ 16-704 and 23-1 301 et seq. 

Library References 

Key Numbers C J.S. Release and Detention Pending Pro- 

Bai!<^60. ceedings §§ 3, 101. 

Westlaw Key Number Search: 49k60. 

Encyclopedias 

C.J.S. Bail. 
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Notes of Decisions 

State action 1 1996, 679 A.2d 1017. Searches And Seizures 

<S=>33 

1 State action Absent specific encouragement or involve- 

* Bounty hunter and bail bondsman who ment b y law enforcement officers to recover 

searched defendant's apartment were private evidence while in pursuit of principal, neither 

actors with contractual relationship with de'fen- bail bondsman nor bondsman's bounty hunter 

dant, who had jumped bail, and thus were not agent is bound by constraints of Fourth Amend- 

controlled by evidence gathering guidelines ap- merit. U.S.C.A. Const.Amend. 4. Akins v. U.S., 

plicable to state action under Fourth Amend- 1996, 679 A. 2d 1017. Searches And Seizures 

ment. U.S.C.A. Const.Amend. 4. Akins v. U.S., &=> 33 

§ 23-1 102. Bonding business impressed with public interests. 

The bonding business is impressed with a public interest. 
(July 29, 1970, 84 Stat. 635, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1102. 
1973 Ed.,§ 23-1102. 

Library References 

Key Numbers CJ.S. Release and Detention Pending Pro- 

Bail <S^60! ceedings§§ 3, 101. 

Westlaw Key Number Search: 49k60. 

Encyclopedias 

CJ.S. Bail. 

§ 23-1103, Procuring business through official or attorney for a consider- 
ation prohibited. 

It shall be unlawful for any bondsman, either directly or indirectly, to give, 
donate, lend, contribute, or to promise to give, donate, lend, or contribute any 
money, property, entertainment, or other thing of value whatsoever to any 
attorney at law, police officer, deputy United States marshal, jailer, probation 
officer, clerk, or other attache of a criminal court, or public official of any 
character, for procuring or assisting in procuring any person to employ the 
bondsman to execute as surety any bond for compensation in any criminal case 
in the District of Columbia. It shall be unlawful for any attorney at law, police 
officer, deputy United States marshal, jailer, probation officer, clerk, bailiff, or 
other attache of a criminal court, or public official of any character, to accept 
or receive from a bondsman any money, property, entertainment, or other thing 
of value whatsoever for procuring or assisting in procuring a person to employ 
a bondsman to execute as surety any bond for compensation in a criminal case 
in the District of Columbia. 

(July 29, 1970, 84 Stat. 635, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1103. 

1973 Ed., § 23-1103. 493 
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Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 

Bail ^60. ceedings §§ 3, 101. 

Westlaw Key Number Search: 49k60. 

Encyclopedias 

C.J.S. Bail. 

§ 23-1104. Attorneys procuring employment through official or bondsman 
for a consideration prohibited. 

It shall be unlawful for any attorney at law, either directly or indirectly, to 
give, loan, donate, contribute, or to promise to give, loan, donate, or contribute 
any money, property, entertainment, or other thing of value whatsoever to, or 
to split or divide any fee or commission with, any bondsman, police officer, 
deputy United States marshal, probation officer, bailiff, clerk, or other attache 
of any criminal court for causing or procuring or assisting in causing or 
procuring a person to employ the attorney to represent him in a criminal case 
in the District of Columbia. 

(July 29, 1970, 84 Stat. 635, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1104. 
1973 Ed. , § 23-1104. 

Library References 

Key Numbers Encyclopedias 

Attorney and Client <3=>151. c.J.S. Attorney and Client §§ 294, 309 to 310. 

Westlaw Key Number Search: 45kl51. 

§ 23—1105. Receiving other than regular fee for bonding prohibited; 
bondsmen prohibited from endeavoring to secure dismissal 
or settlement. 

It shall be lawful to charge for executing a bond in a criminal case in the 
District of Columbia, but it shall be unlawful for a bondsman, either directly or 
indirectly, to charge, accept, or receive a sum of money, or other thing of value, 
other than the regular fee for bonding, from a person for whom he has 
executed bond, for any other service whatever performed in connection with 
any indictment, information, or charge upon which the person is bailed or held 
in the District of Columbia. It also shall be unlawful for any bondsman to 
settle, or attempt to settle, or to procure or attempt to procure the dismissal of 
any indictment, information, or charge against any person in custody or held 
upon bond in the District of Columbia, with a court, or with the prosecuting 
attorney in a court in the District of Columbia. 

(July 29, 1970, 84 Stat. 636, Pub. L. 91-358, title II, § 210(a).) 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1105. 
1973 Ed., § 23-1105. 

Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 

Bail 3>60. ceedings§§ 3, 101. 

West] aw Key Number Search: 49k60. 

Encyclopedias 

CJ.S.Bail. 

§ 23-1 106. Posting names of authorized bondsmen; list to be furnished 
prisoners; prisoners may communicate with bondsmen; rec- 
ord to be kept by police. 

A typewritten or printed list alphabetically arranged of all persons engaged 
under the authority of any of the courts of criminal jurisdiction in the District 
of Columbia in the business of becoming surety upon bonds for compensation 
in criminal cases shall be posted in a conspicuous place in each police precinct, 
jail, prisoner's dock, house of detention, and every other place in the District of 
Columbia in which persons in custody of the law are detained, and one or more 
copies thereof kept on hand; and when a person who is detained in custody in 
a place of detention shall request a person in charge thereof to furnish him the 
name of: a bondsman, or to put him in communication with a bondsman, the 
list shall be furnished to the person in charge of the place of detention within a 
reasonable time to put the person detained in communication with the bonds- 
man selected, and the person in charge of the place of detention shall contem- 
poraneously with that transaction make in the blotter or book of record kept in 
the place of detention, a record showing the name of the person requesting the 
bondsman, the offense with which the person is charged, the time at which the 
request was made, the bondsman requested, and the person by whom the 
bondsman was called, and preserve that as a permanent record in the book or 
blotter in which entered. 

(July 29, 1970, 84 Stat. 636, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-1106. 
1973 Ed., § 23-1106. 

Library References 

Key Numbers Encyclopedias 

Prisons €=>4(4, 6). C j S p r i sons an d Rights of Prisoners §§ 57, 

Westlaw Key Number Searches: 310k4(4); 95 to 100, 102 to 105, 116 to 123, 133, 141. 

310k4(6). 

§ 23-1 107. Bondsmen prohibited from entering place of detention unless 
requested by prisoner; record of visit to be kept. 

It shall be unlawful for a bondsman to enter a police precinct, jail, prisoner's 
dock, house of detention, or other place where persons in the custody of the law 
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are detained in the District of Columbia for the purpose of obtaining employ- 
ment as a bondsman, without having been previously called by a person 
detained or by some relative or other authorized person acting for or on behalf 
of the person detained. Whenever a bondsman enters a police precinct, jail, 
prisoner's dock, house of detention, or other place where persons in the 
custody of the law are detained in the District of Columbia, he shall forthwith 
give to the person in charge thereof his mission there and the name of the 
person calling him and requesting him to come to such place. That informa- 
tion shall be recorded by the person in charge of the place of detention and 
preserved as a public record, and the failure of the bondsman to give that 
information, or the failure of the person in charge of the place of detention to 
make and preserve a record of that information, shall constitute a violation of 
this chapter, 

(July 29, 1970, 84 Stat. 636, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., §23-1107. 
1973 Ed., § 23-1107. 

Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 
Bail <&=60. ' eeedings §§ 3, 101. 

Prisons <3=>4(6). C.J.S. Prisons and Rights of Prisoners §§ 57, 

Westlaw Key Number Searches: 49k60; 95 to 100, 102 to 105, 120 to 121. 
310k4(6). 

Encyclopedias 

C.J.S. Bail. 

§ 23-1108. Qualifications of bondsmen; rules to be prescribed by courts; 
list of agents to be furnished; renewal of authority to act; 
detailed records to be kept; penalties and disqualifications. 

(a) It shall be the duty of the United States District Court for the District of 
Columbia and the Superior Court of the District of Columbia, each, to provide, 
under reasonable rules and regulations, the qualifications of persons and 
corporations applying for authority to engage in the bonding business in 
criminal cases in the District of Columbia, and the terms and conditions upon 
which the business shall be carried on, and no person or corporation shall, 
either as principal, or as agent, clerk, or representative of another, engage in 
the bonding business in either court until he shall, by order of the court, be 
authorized to do so. The courts, in making these rules and regulations, and in 
granting authority to persons to engage in the bonding business, shall take into 
consideration both the financial responsibility and the moral qualities of the 
person so applying, and no person shall be permitted to engage, either as 
principal or agent, in the bonding business, who has ever been convicted of an 
offense involving moral turpitude, or who is not known to be a person of good 
moral character. It shall be the duty of each of the courts to require every 
person qualifying to engage in the bonding business as principal to file with the 
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court a list showing the name, age, and residence of each person employed by 
the bondsman as agent, clerk, or representative in the bonding business, and 
require an affidavit from each of these persons stating that he will abide by the 
terms and provisions of this chapter. Each of the courts shall require the 
authority of each of those persons to be renewed from time to time at such 
periods as the court may by rule provide, and before the authority shall be 
renewed the court shall require from each of those persons an affidavit that 
since his previous qualification to engage in the bonding business he has abided 
by the provisions of this chapter, and any person swearing falsely in any of the 
affidavits shall be guilty of perjury. 

(b) Each court shall prescribe such rules and regulations as may be neces- 
sary to insure that whenever a bondsman becomes surety for compensation 
upon a bond in a criminal case before the court, the bondsman shall make a 
record, which shall be accurate to the best of the maker's knowledge and belief 
and shall thereafter be open for inspection by the court or its designated 
representative, and by the designated representative of other law enforcement 
agencies of the District of Columbia, of the following matters: 

(1) the full name and address of the person for whom the bond is executed 
(referred to in this subsection as the "defendant") and the full name and 
address of his employer, if any; 

(2) the offense with which the defendant is charged; 

(3) the name of the court or officer authorizing the defendant's admission 
to bail; 

(4) the amount of the bond; 

(5) the name of the person who called the bondsman, if other than the 
defendant; 

(6) the amount of the bondsman's charge for executing the bond; 

(7) the full name and address of the person to whom the bondsman 
presented his bill for the charge; 

(8) the full name and address of the person paying the charge; and 

(9) the manner of payment of the charge. 

Whoever violates any rule or regulation prescribed under this subsection shall 
be fined not more than $500 or imprisoned not more than six months, or both, 
and if he is a bondsman shall be disqualified from thereafter engaging in any 
manner in the bonding business for such period of time as the trial judge shall 
order. 

(July 29, 1970, 84 Stat. 637, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-1108. 
1973 Ed., § 23-1 108. 

Cross References 

Penalty for perjury, see § 22-2402. 
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Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 

Bail e=>60. ceedings§§ 3, 101. 

Westlaw Key Number Search: 49k60. 

Encyclopedias 

C.J.S. Bail. 

§ 23-1 109. Giving advance information of proposed raid prohibited. 

It shall be unlawful for any police officer or other public official, in advance 
of any raid by police or other peace officers or public officials or the execution 
of any search warrant or warrant of arrest, to give or furnish, either directly or 
indirectly, any information concerning the proposed raid or arrest to any 
person engaged in any manner in the bonding business, or to any attorney at 
law; but it shall not be unlawful for any police or other peace officer, in 
conducting any raid or in executing any search warrant or warrant of arrest, to 
communicate to any attorney at law or person engaged in the bonding business, 
any fact necessary to enable the officer to obtain from the attorney at law or 
person engaged in the bonding business information necessary to enable the 
officer to carry out the raid or execute the process. 

(July 29, 1970, 84 Stat. 638, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-1109. 
1973 Ed., § 23-1109. 



Library References 
Key Numbers Encyclopedias 

District of Columbia <^>1 . C JS . District of Columbia § 5. 

Municipal Corporations &>\ 90. CJS MunicipaI Corporations § 549. 

Westlaw Key Number Searches: 132k7; 
268kl90. 

§ 23—1110, Designation of official to take bail or collateral when court is 
not in session; issuance of citations. 

(a) The judges of the Superior Court of the District of Columbia shall have 
the authority to appoint some official of the Metropolitan Police Department to 
act as a clerk of the court with authority to take bail or collateral from persons 
charged with offenses triable in the Superior Court at all times when the court 
is not open and its clerks accessible. The official so appointed shall have the 
same authority at those times with reference to taking bonds or collateral as the 
clerk of the Municipal Court had on March 3, 1933; shall receive no compensa- 
tion for these services other than his regular salary; shall be subject to the 
orders and rules of the Superior Court in discharge of his duties, and may be 
removed as the clerk at any time by the judges of the court. The United States 
District Court for the District of Columbia shall have power to authorize the 
official appointed by the Superior Court to take bond of persons arrested upon 
writs and process from that court in criminal cases between 4 o'clock postmeri- 
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dian and 9 o'clock antemeridian and upon Sundays and holidays, and shall 
have power at any time to revoke the authority granted by it. 

(b)(1) An officer or member of the Metropolitan Police Department who 
arrests without a warrant a person for committing a misdemeanor may, instead 
of taking him into custody, issue a citation requiring the person to appear 
before an official of the Metropolitan Police Department designated under 
subsection (a) of this section to act as a clerk of the Superior Court. 

(2) Whenever a person is arrested without a warrant for committing a 
misdemeanor and is booked and processed pursuant to law, an official of the 
Metropolitan Police Department designated under subsection (a) of this 
section to act as a clerk of the Superior Court may issue a citation to him for 
an appearance in court or at some other designated place, and release him 
from custody. 

(3) No citation may be issued under paragraph (1) or (2) unless the person 
authorized to issue the citation has reason to believe that the arrested person 
will not cause injury to persons or damage to property and that he will make 
an appearance in answer to the citation. 

(4) Whoever willfully fails to appear as required in a citation, shall be fined 
not more than the maximum provided for the misdemeanor for which such 
citation was issued or imprisoned for not more than 180 days, or both. 
Prosecution under this paragraph shall be by the prosecuting officer respon- 
sible for prosecuting the offense for which the citation is issued. 

(July 29, 1970, 84 Stat. 638, Pub. L. 91-358, title II, § 210(a); Aug. 20, 1994, D.C. Law 
10-151, § 101(a), 41 DCR2608.) 

Historical and Statutory Notes 

Prior Codifications second readings on March 29, 1994, and April 

1981 Ed., § 23-1110. 12, 1994, respectively. Signed by the Mayor on 

1973 Ed § 23-1110 May 4, 1994, it was assigned Act No. 10-238 

and transmitted to both Houses of Congress for 

Emergency Act Amendments its review. D.C. Law 10-151 became effective 

~ , , r on August 20, 1994. 

For temporary amendment or section, see to 

§ 101(a) of the Omnibus Criminal Justice Re- 
form Emergency Amendment Act of 1994 (D.C. Miscellaneous Notes 

Act 10-255, June 22, 1994, 41 DCR4286). Capitol Police Citation Release: For designa- 
tion of a member of the Capitol Police to have 

Legislative History of Laws responsibility for citation release, and to take 

Law 10-151, the "Omnibus Criminal Justice bail > collateral, or bond in the same manner as 

Reform Amendment Act of 1994," was intro- an official of the Metropolitan Police Depart- 

duced in Council and assigned Bill No. 10-98, ment of the District of Columbia under this 

which was referred to the Committee on the section, see § 108 of Pub. L. 104-186, 1 10 Stat. 

Judiciary. The Bill was adopted on first and 1719. 

Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 

Bail <3=48. ceedings §§ 39, 50 to 53. 

Westlaw Key Number Search: 49k48. 

Encyclopedias 

C.J.S. Bail. 
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Notes of Decisions 



Construction and application 1 
Custody and disposition of prisoners 
Post and forfeiture procedure 3 
Searches 4 



1 . Construction and application 

Ordinarily a person arrested for an offense for 
which he may post bond or collateral is brought 
immediately to the Superior Court for that pur- 
pose, and if Superior Court is not in session, the 
stationhouse clerks who have the function of 
"booking" offenders serve also as acting clerks 
of the Superior Court and are therefore autho- 
rized to accept collateral or bond, but such 
stationhouse clerks have no discretion to either 
increase or decrease the amount of bond or 
collateral required by court rules. D.C.C.E. 
§§ 23-610, 23-1 I 10(a). U.S. v. Robinson, 
C.A.D.C. 1972, 471 F.2d 1082, 153 U.S.App.D.C. 
114, certiorari granted 93 S.Ct. 1500, 410 U.S. 
982, 36 L.Ed.2d 177, reversed 94 S.Ct. 467, 414 
U.S. 218, 38 L.Ed.2d 427, 66 0.0.2d 202, con- 
curring opinion 94 S.Ct. 494, 414 U.S. 218, 414 
U.S. 260, 38 L.Ed.2d 427, 38 L.Ed.2d 456, on 
remand 492 F.2d 670, 160 U.S.App.D.C. 404, 
adhered to on rehearing 522 S.E.2d 856, 258 
Va. 588. Bail 0=> 49(1) 

2. Custody and disposition of prisoners 

Period of detention that is "reasonable" be- 
tween arrest and booking and collateral-posting 
process varies with the circumstances. Wash- 
ington Mobilization Committee v. Cullinane, 
C.A.D.C.1977, 566 F.2d 107, 184 U.S.App.D.C. 
215. Arrestee 70(1) 

It was error to order District of Columbia 
police officials to formulate a comprehensive 
manual of policies to be followed in dealing 
with mass demonstrations absent showing that 
police officials directed, authorized or approved 
use of excessive force, any showing that it was 
department policy to detain prisoners an unrea- 
sonable time or deny them adequate medical 
treatment or that delay in booking was due to 
anything other than a great number of arrests in 
prior demonstrations, notwithstanding that in 
individual cases mistakes may have been made. 
Washington Mobilization Committee v. Culli- 
nane, C.A.D.C.1977, 566 F.2d 107, 184 U.S.App. 
D.C. 215. District Of Columbia ©^ 7 

3. Post and forfeiture procedure 

The "post and forfeiture" procedure in minor 
criminal or traffic offenses (1) is duly authorized 
by both statute and rule of court as an appropri- 



ate and legal method of terminating such cases, 
(2) is not an inchoate right, but a privilege 
recognized by law, court fiat, and longstanding 
practice, and (3) may be objected to by the 
government when requested by a given defen- 
dant, or even revoked at a later date. District of 
Columbia v. Baylor, 125 WLR 1665 (Super. Ct. 
1997). 

The theory behind the "post and forfeiture" 
process is that in cases of most petty offenses, 
the defendant is permitted to "post" a security 
upon release to ensure his return to court for a 
prospective trial, but then in lieu of appearing 
for trial, he may then "forfeit" the collateral as 
a kind of vicarious fine paid, without admitting 
or adjudicating any criminal or other liability. 
District of Columbia v. Baylor, 125 WLR 1665 
(Super. Ct. 1997). 

The legislative branch has established the 
principle of "posting and forfeiting" collateral, 
but has left it to the judicial branch, which sets 
bonds as part of its intrinsic powers and duties, 
to promulgate a schedule of bond and collateral 
amounts for various petty offenses and infrac- 
tions. District of Columbia v. Baylor, 125 WLR 
1665 (Super. Ct. 1997). 

The "p° st and forfeiture" procedure is not a 
right, but a privilege extended as a matter of 
pragmatic resolution of the vast corpus of cases 
coming before the superior courts. District of 
Columbia v. Baylor, 125 WLR 1665 (Super. Ct. 
1997). 

4. Searches 

The official who is called upon to make the 
determinations involved in decision on incarcer- 
ation — the arrangements for bail, the possibility 
of a citation issued at the stationhouse — must 
make that decision before it may be used to 
justify an intrusion on privacy as one permissi- 
ble under the Fourth Amendment; the mere 
possibility that such a search might later be 
justified cannot serve to eliminate accused's 
rights under the Fourth Amendment at time of 
arrest. U.S.C.A.Const. Amend. 4; D.C.C.E. 
§ 23-1110(b)(2, 3). U.S. v. Robinson, C.A.D.C. 
1972, 471 F.2d 1082, 153 U.S.App.D.C. 114, 
certiorari granted 93 S.Ct. 1500, 410 U.S. 982, 
36 L.Ed. 2d 177, reversed 94 S.Ct. 467, 414 U.S. 
218, 38 L.Ed.2d 427, 66 0.0.2d 202, concurring 
opinion 94 S.Ct. 494, 414 U.S. 218, 414 U.S^ 
260, 38 L.Ed.2d 427, 38 L.Ed.2d 456, on re- 
mand 492 F.2d 670, 160 U.S.App.D.C. 404, ad- 
hered to on rehearing 522 S.E.2d 856, 258 Va. 
588. Searches And Seizures <^=> 52 



§ 23-1111. Penalties. 

Any person violating any provision of this chapter shall be fined not less than 
$50 nor more than $100, or imprisoned for not less than ten nor more than 
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sixty days, or both, where no other penalty is provided by this chapter; and if 
the person so convicted is (1) a police officer or other public official, he shall 
upon recommendation of the trial judge also be forthwith dismissed from office, 
(2) a bondsman, he shall be disqualified from thereafter engaging in any 
manner in the bonding business for such a period of time as the trial judge shall 
order, or (3) an attorney at law, he shall be subject to suspension or disbarment 
as attorney at law. 

(July 29, 1970, 84 Stat 639, Pub. L. 91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-1111. 
1973 Ed., § 23-1111.- 



Library References 

Key Numbers Encyclopedias 

Attorney and Client &=>39. C.J.S. Attorney and Client §§ 71 to 74. 

Bail@=>60. C.J.S. Bail. 

District of Columbia <3=>7. C.J.S. Release and Detention Pending Pro- 

Westlaw Key Number Searches: 45k39; ceedihgs §§ 3, 101. 

49k60; 132k7. C.J.S. District of Columbia § 5. 

§ 23-1112. Enforcement. 

It shall be the duty of the Superior Court and of the United States District 
Court for the District of Columbia to see that this chapter is enforced, and upon 
the impaneling of each grand jury in the District of Columbia it shall be the 
duty of the judge impaneling such jury to charge it to investigate the manner in 
which this chapter is enforced and all violations thereof in connection with the 
matter under investigation by such jury. 

(July 29, 1970, 84 Stat. 639, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 23-1112. 
1973 Ed., § 23-1112. 
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Chapter 13 
Bail Agency [Pretrial Services Agency] and Pretrial Detention. 

Subchapter I. District of Columbia Bail Agency [Pretrial Services Agency]. 

Section 

23—1 301. District of Columbia Pretrial Services Agency. 

23-1302. Definitions. 

23-1303. Interviews with detainees; investigations and reports; information as confi- 
dential; consideration and use of reports in making bail determinations. 

23-1304. Executive committee; composition; appointment and qualifications of Di- 
rector. 

23-1305. Duties of director; compensation. 

23-1306. Chief assistant and other agency personnel; compensation. 

23-1307. Annual reports. 

23-1308. Appropriation; budget. 

23-1309. References to "Bail Agency" deemed to be to "Pretrial Services Agency." 

Subchapter II. Release and Pretrial Detention. 

23-1321. Release prior to trial. 

23-1322. Detention prior to trial. 

23-1323. Detention of addict. 

23-1324. Appeal from conditions of release. 

23-1325. Release in first degree murder and assault with intent to kill while armed 

cases or after conviction. 

23-1326. Release of material witnesses. 

23-1327. Penalties for failure to appear. 

23-1328. Penalties for offenses committed during release. 

23-1 329. Penalties for violation of conditions of release. 

23-1330. Contempt. 

23-1331. Definitions. 

23-1332. Applicability of subchapter. 

23-1333. Consideration of juvenile history. 



Subchapter I. District of Columbia Bail Agency [Pretrial Services Agency]. 

Cross References 

Court Services and Offender Supervision Agency, administration of the Pretrial Services Agency, 
see§ 24-133. 

§ 23-1301. District of Columbia Pretrial Services Agency. 

The District of Columbia Pretrial Services Agency (hereafter in this subchap- 
ter referred to as the "agency") shall continue in the District of Columbia and 
shall secure pertinent data and provide for any judicial officer in the District of 
Columbia or any officer or member of the Metropolitan Police Department 
issuing citations, reports containing verified information concerning any indi- 
vidual with respect to whom a bail or citation determination is to be made. 

(July 29, 1970, 84 Stat. 639, Pub. L. 91-358, title II, § 210(a); Sept. 27, 1978, 92 Stat. 
753, Pub. L. 95-388, §§ 1, 2.) 
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§23-1302 



Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1301. 
1973 Ed., § 23-1301. 

Cross References 

Bail and collateral security, see § 16-704. 



Key Numbers 

District of Columbia <3=>6. 
Westlaw Key Number Search: 



Confidentiality 1 



132k6. 



Library References 

Encyclopedias 

C.J.S. District of Columbia § 2. 



1. Confidentiality 

Operations of District of Columbia pretrial 
service agency are governed by the confidential- 
ity restrictions of the District of Columbia Code 
and not by the provisions of the Pretrial Ser- 

§ 23-1302, Definitions. 



Notes of Decisions 

vices Act of 1982. D.C.Code 1981, § 23-1301 
et seq.; 18 U.S.C.A. §§ 3152-3156. U.S. v. 
Cicero, C.A.D.C.1994, 22 F.3d 1156, 306 
U.S.App.D.C. 74, certiorari denied 115 S.Ct. 
270, 513 U.S. 905, 130 L.Ed.2d 188, dismissal 
of post-conviction relief affirmed 214 F.3d 199, 
341 U.S.App.D.C. 439. Records <3=> 32 



As used in this chapter — 

(1) the term "judicial officer" means, unless otherwise indicated, the 
Supreme Court of the United States, the United States Court of Appeals for 
the District of Columbia Circuit, the District of Columbia Court of Appeals, 
United States District Court for the District of Columbia, the Superior Court 
of the District of Columbia or any justice or judge of those courts or a United 
States commissioner or magistrate; and 

(2) the term "bail determination" means any order by a judicial officer 
respecting the terms and conditions of detention or release (including any 
order setting the amount of bail bond or any other kind of security) made to 
assure the appearance in court of — 

(A) any person arrested in the District of Columbia; or 

(B) any material witness in any criminal proceeding in a court referred 
to in paragraph (1) of this section. 

(July 29, 1970, 84 Stat. 640, Pub. L. .91-358, title II, § 210(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 23-1302. 
1973 Ed., § 23-1302. 



Cross References 



Section References 

This section is referred to in § 23-1303. 
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§ 23-1303, Interviews with detainees; investigations and reports; infor- 
mation as confidential; consideration and use of reports in 
making bail determinations. 

(a) The agency shall, except when impracticable, interview any person de- 
tained pursuant to law or charged with an offense in the District of Columbia 
who is to appear before a judicial officer or whose case arose in or is before any 
court named in section 23-1302(1). The interview, when requested by a 
judicial officer, shall also be undertaken with respect to any person charged 
with intoxication or a traffic violation. The agency shall seek independent 
verification of information obtained during the interview, shall secure any such 
person's prior criminal record which shall be made available by the Metropoli- 
tan Police Department, and shall prepare a written report of the information 
for submission to the appropriate judicial officer. The report to the judicial 
officer shall, where appropriate, include a recommendation as to whether such 
person should be released or detained under any of the conditions specified in 
subchapter II of this chapter. If the agency does not make a recommendation, 
it shall submit a report without recommendation. The agency shall provide 
copies of its report and recommendations (if any) to the United States attorney 
for the District of Columbia or the Corporation Counsel of the District of 
Columbia, and to counsel for the person concerning whom the report is made. 
The report shall include but not be limited to information concerning the 
person accused, his family, his community ties, residence, employment, and 
prior criminal record, and may include such additional verified information as 
may become available to the agency. 

(b) With respect to persons seeking review under subchapter II of this 
chapter of their detention or conditions of release, the agency shall review its 
report, seek and verify such new information as may be necessary, and modify 
or supplement its report to the extent appropriate. 

(c) The agency, when requested by any appellate court or a judge or justice 
thereof, or by any other judicial officer, shall furnish a report as provided in 
subsection (a) of this section respecting any person whose case is pending 
before any such appellate court or judicial officer or in whose behalf an 
application for a bail determination shall have been submitted. 

(d) Any information contained in the agency's files, presented in its report, or 
divulged during the course of any hearing shall not be admissible on the issue 
of guilt in any judicial proceeding, but such information may be used in 
proceedings under sections 23-1327, 23-1328, and 23-1329, in perjury pro- 
ceedings, and for the purposes of impeachment in any subsequent proceeding. 

(e) The agency, when requested by a member or officer or designated civilian 
employee of the Metropolitan Police Department acting pursuant to court rules 
governing the issuance of citations in the District of Columbia, shall furnish to 
such member or officer or designated civilian employee a report as provided in 
subsection (a) of this section. 
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(0 The preparation and the submission by the agency of its report as 
provided in this section shall be accomplished at the earliest practicable 
opportunity. 

(g) A judicial officer in making a bail determination shall consider the 
agency's report and its accompanying recommendation, if any. The judicial 
officer may order such detention or may impose such terms and set such 
conditions upon release, including requiring the execution of a bail bond with 
sufficient solvent sureties as shall appear warranted by the facts, except that 
such judicial officer may not order any detention or establish any term or 
condition for release not otherwise authorized by law. 

(h) The agency shall — 

(1) supervise all persons released on nonsurety release, including release 
on personal recognizance, personal bond, nonfinancial conditions, or cash 
deposit or percentage deposit with the registry of the court; 

(2) make reasonable effort to give notice of each required court appear- 
ance to each person released by the court; 

(3) serve as coordinator for other agencies and organizations which serve 
or may be eligible to serve as custodians for persons released under supervi- 
sion and advise the judicial officer as to the eligibility, availability, and 
capacity of such agencies and organizations; 

(4) assist persons released pursuant to subchapter II of this chapter in 
securing employment or necessary medical or social services; 

(5) inform the judicial officer and the United States attorney for the 
District of Columbia or the Corporation Counsel of the District of Columbia 
of any failure to comply with pretrial release conditions or the arrest of 
persons released under its supervision and recommend modifications of 
release conditions when appropriate; 

(6) prepare, in cooperation with the United States marshal for the District 
of Columbia and the United States attorney for the District of Columbia, such 
pretrial detention reports as are required by Rule 46 (h) of the Federal Rules 
of Criminal Procedure; and 

(7) perform such other pretrial functions as the executive committee may, 
from time to time, assign. 

(July 29, 1970, 84 Stat. 640, Pub. L. 91-358, title II, § 210(a); June 12, 1999, D.C. Law 
12-284, § 8(c), 46DCR 1328.) 

Historical and Statutory Motes 

Prior Codifications Emergency Act Amendments 

1981 Ed., § 23-1303. For temporary amendment of section, see 

1973 Ed., § 23-1303. § 3(b) of the Zero Tolerance for Guns Congres- 
sional Adjournment Emergency Amendment Act 

Temporary Amendments of Section f 1996 (D.C. Act 1 1-436, December 4, 1996, 43 

Section 8(c) of D.C. Law 12-(Act 12-492), in DCR 6651), and see § 3(b) of the Zero Toler- 

(e), inserted "or designated civilian employee" ance for Guns Congressional Review Emergen- 

twice, and added "of this section." cy Amendment Act of 1997 (D.C. Act 12-35, 

Section 13(b) of D.C. Law 12-(Act 12-492) March 11, 1997, 44 DCR 1928). 

provided that the act shall expire after 225 days For temporary amendment of section, see § 3 

of its having taken effect. of the Zero Tolerance for Guns Emergency 
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Amendment Act of 1996 (D.C. Act 11-390, Au- 
gust 26, 1996, 43 DCR 4986), § 3(a) of the Zero 
Tolerance for Guns Congressional Adjournment 
Emergency Amendment Act of 1996 (D.C. Act 
11-436, December 4, 1996, 43 DCR 6651), and 
§ 3(a) of the Zero Tolerance for Guns Congres- 
sional Review Emergency Amendment Act of 
1997 (D.C. Act 12-35, March 11, 1997, 44 DCR 
1928). 

For temporary amendment of section, see 
§ 8(c) of the Metropolitan Police Department 
Civilianization and Street Solicitation for Prosti- 
tution Emergency Amendment Act of 1998 (D.C. 
Act 12-428, August 6, 1998, 45 DCR 5884). 

For temporary amendment of section, see 
§ 8(c) of the Metropolitan Police Department 
Civilianization Legislative Review Emergency 
Amendment Act of 1998 (D.C. Act 12-506, No- 
vember 10, 1998, 45 DCR 8139), and § 8(c) of 
the Metropolitan Police Department Civilianiza- 
tion Congressional Review Emergency Amend- 
ment Act of 1999 (D.C. Act 13-13, February 8, 
1999, 46 DCR 2333). 



Legislative History of Laws 

Law 12-282, the "Metropolitan Police De- 
partment Civilianization Temporary Amend- 
ment Act of 1998," was introduced in Council 
and assigned Bill No. 12-709. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor, it was assigned Act No. 
12-492 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 12-282 became 
effective on May 28, 1999. 

Law 12-284, the "Metropolitan Police De- 
partment Civilianization Amendment Act of 
1998," was introduced in Council and assigned 
Bill No. 12-710, which was referred to the 
Judiciary Committee. The Bill was adopted on 
first and second readings on December 1, 1998, 
and December 15, 1998, respectively. Signed 
by the Mayor, it was assigned Act No. 12-613 
and transmitted to both Houses of Congress for 
its review. D.C. Law 12-284 became effective 
on June 12, 1999. 



Key Numbers 

Bail <^=>49. 



Westlaw Key Number Search: 49k49. 

Encyclopedias 

C.J.S. Bail. 



Library References 

C.J.S. Release and Detention Pending Pro- 
ceedings §§ 54 to 55. 



Notes of Decisions 



Construction and application 1 
Pretrial detention, generally 2 
Speedy trial 4 
Use of bail agency reports 3 



1 . Construction and application 

Statute governing pretrial release in noncapi- 
tal cases establishes a presumption in favor of 
unconditional release, and, where unconditional 
release is inappropriate, requires court to im- 
pose the least onerous set of restrictions that 
will adequately assure appearance and safety. 
D.C.Code 1981, § 23-1321. Matter of Rosen, 
1983, 470 A.2d 292. Bail <*=> 42.5 

2. Pretrial detention, generally 

State's duty to control crime justifies in first 
instance pretrial detention. Campbell v. 
McGruder, C.A.D.C.1978, 580 F.2d 521, 188 
U.S.App.D.C. 258, on remand 554 F.Supp. 562. 
Criminal Law §==> 1222.1 

Pretrial detention is permitted when there is 
probable cause to believe the suspect has com- 
mitted a crime. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Criminal 
Law $=> 2 17 



Pretrial detention may not violate a detainee's 
right to bail. Campbell v. McGruder, C.A.D.C. 
1978, 580 F.2d 521, 188 U.S.App.D.C. 258, on 
remand 554 F.Supp. 562. Bail ®* 42 

Courts will not engage in the balancing of 
pretrial detainee's liberty interests against gov- 
ernment's interest in controlling crime and 
managing institution of pretrial detention in ad- 
ministratively feasible manner to determine 
whether the conditions of confinement violate 
detainee's constitutional rights if the conditions 
of pretrial confinement are otherwise violative 
of constitution. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Prisons <&=> 
4(4) 

3. Use of bail agency reports 

Confidentiality provisions of District of Co- 
lumbia Code respecting pretrial services agency 
do not prevent admission of information that is 
in public record, and Code was not violated by 
admission into evidence of phone numbers that 
defendant's accomplices gave to agency as their 
own and that were publicly available as part of 
district court's files. D.C.Code 1981, 
§ 23-1303(d). U.S. v. Cicero, C.A.D.C. 1994, 22 
F.3d 1156, 306 U.S.App.D.C. 74, certiorari de- 
nied 115 S.Ct. 270, 513 U.S. 905, 130 L.Ed.2d 
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188, dismissal of post-conviction relief affirmed 
214 F.3d 199, 341 U.S.App.D.C. 439. Witnesses 
©=> 216(1) 

Statements made to Pretrial Services Agency 
were not privileged and could be used by prose- 
cutor to impeach defendant. D.C.Code 1981, 
§ 23-1303(d). Hall v. U.S., 1988, 540 A.2d 442. 
Witnesses <3=> 214.5 

Statute providing that "Any information con- 
tained in the agency's files, presented in its 
report, or divulged during the course of any 
hearing shall not be admissible on the issue of 
guilt in any judicial proceeding * * " did not 
preclude the use of bail agency report as a basis 
for judicially knowing the district court's record 
of defendant's prior felony conviction. 
D.C.C.E. § 23-1303(d). Haltiwanger v. U. S., 
1977, 377 A.2d 1142. Criminal Law &=> 
627.10(8) 

"Confidentiality provision" of statute provid- 
ing in part that "Any information contained in 
the agency's files, presented in its report, or 
divulged during the course of any hearing shall 
not be admissible on the issue of guilt in any 
judicial proceeding * * *" does not encom- 
pass facts otherwise of official record simply 
because of their inclusion in the report. 
D.C.C.E. § 23-1 303(d). Haltiwanger v. U. S., 
1977, 377 A.2d 1142. Criminal Law «*=> 
627.10(8) 

Defendant was properly impeached with in- 
formation concerning prior conviction even 
though his admission of the prior conviction 
was made on a form prepared for bail agency. 



D.C.C.E. § 23-1303(d). Anderson v. U. S., 
1976, 352 A. 2d 392. Witnesses <&=> 359 

Defendant was properly impeached by use of 
prior inconsistent statement given by him to 
representative of District of Columbia bail agen- 
cy in the prosecution of offense for which the 
bail agency statement was given. D.C.C.E. 
§ 23-1 303(d). Herbert v. U. S., 1975, 340 A.2d 
802. Witnesses ®=> 379(2) 

Stipulation as to impeachment testimony to 
be offered by employee of District of Columbia 
Bail Agency as to certain statements made to 
him by defendant after arrest was binding on 
defendant, notwithstanding contention that stat- 
ute prohibited use of any information given Bail 
Agency for purposes of impeachment at trial. 
D.C.C.E. § 23-1303(d). Cowan v. U. S., 1975, 
331 A.2d 323. Stipulations <&=> 14(7) 

4. Speedy trial 

Failure of Government to comply with rule 
requiring attorney for Government to make bi- 
weekly report to court listing each defendant 
held pending trial for period in excess of ten 
days and to state reasons why such defendants 
were still being held in custody cancelled any 
negative effect that defendants' failure to assert 
right to speedy trial formally until day of trial 
might have had on validity of the speedy trial 
claim. D.C.C.E. § 23-1 303(h)(6); Fed. Rules 
Crim.Proc. rule 46(g), 18 U.S.C.A. U. S. v. 
Cooper, C.A.D.C.1974, 504 F.2d 260, 164 
U.S.App.D.C. 191. Criminal Law <3=> 577.10(3) 



§ 23-1304. Executive committee; composition; appointment and qualifica- 
tions of Director. 

(a) The agency shall be advised by an executive committee of seven members, 
of which four members shall constitute a quorum. The Executive Committee 
shall be composed of the following persons or their designees: the Chief Judge 
of the United States Court of Appeals for the District of Columbia Circuit, the 
Chief Judge of the United States District Court for the District of Columbia, the 
Chief Judge of the District of the Columbia Court of Appeals, the Chief Judge of 
the Superior Court of the District of Columbia, the United States Attorney for 
the District of Columbia, the Director of the District of Columbia Public 
Defender Service, and the Director of the Court Services and Offender Supervi- 
sion Agency for the District of Columbia. 

(b) The Chief Judge of the United States Court of Appeals for the District of 
Columbia Circuit and the Chief Judge of the United States District Court for the 
District of Columbia, in consultation with the other members of the executive 
committee, shall appoint a Director of the agency who shall be a member of the 
bar of the District of Columbia. 

(Julv 29, 1970, 84 Stat. 641, Pub. L. 91-358, title II, § 210(a); Feb. 28, 1987, D.C. Law 
6-199, § 2, 34 DCR 519; Oct. 7, 1987, D.C. Law 7-31, § 9, 34 DCR 3789; Aug. 5, 1997, 
111 Stat. 761, Pub. L. 105-33, § 11271(a); Oct. 21, 1998, 112 Stat. 2426, Pub. L. 
105-274, § 7(c)(2)(C).) 
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Historical and Statutory Notes 

Prior Codifications Signed by the Mayor on January 8, 1987, it was 

1981 Ed., § 23-1304. assigned Act No. 6-258 and transmitted to both 

1973 Ed § 23-1304 Houses of Congress for its review. 

Law 7-31, the "Boards and Commissions 

Legislative History of Laws Amendment Act of 1987," was introduced in 

Law 6-199, the "District of Columbia Pretrial Council and assigned Bill No. 7-139, which was 

Services Agency Executive Committee Act of referred to the Committee of the Whole. The 

1986," was introduced in Council and assigned Bill was adopted on first and second readings 

Bill No. 6-443, which was referred to the Com- on April 14, 1987 and May 5, 1987, respectively, 

mittee on Judiciary. The Bill was adopted on Signed by the Mayor on June 1, 1987, it was 

first and second readings on November 25, assigned Act No. 7-26 and transmitted to both 

1986 and December 16, 1986, respectively. Houses of Congress for its review. 

Library References 

Key Numbers Encyclopedias 

District of Columbia @=>6. c j S District of Columbia § 2. 

Westlaw Key Number Search: 132k6. 

§ 23—1305. Duties of director; compensation. 

The Director of the agency shall be responsible for the supervision and 
execution of the duties of the agency. The Director shall be compensated as a 
member of the Senior Executive Service pursuant to subchapter VIII of chapter 
53 of title 5, United States Code. 

(July 29, 1970, 84 Stat. 642, Pub. L. 91-358, title II, § 210(a); Aug. 5, 1997, 111 Stat 
761, Pub. L. 105-33, § 11271(a).) 

Historical and Statutory Notes 
Prior Codifications References in Text 

1981 Ed., § 23-1305. "Subchapter VIII of chapter 53 of title 5, 

r:j a intz United States Code," referred to in this section, 

1973hd.,§ 23-1305. is codified at 5 U.S.C. § 5381etseq. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <^1 . C J.S. District of Columbia § 5. 

Westlaw Key Number Search: 132k.7. 

§ 23—1 306. Chief assistant and other agency personnel; compensation. 

The Director shall employ a chief assistant who shall be compensated as a 
member of the Senior Executive Service pursuant to section 5382 of title 5, 
United States Code. The Director shall employ such agency personnel as may 
be necessary properly to conduct the business of the agency. All employees 
other than the chief assistant shall receive compensation that is comparable to 
levels of compensation established for Federal pretrial services agencies. 

(July 29, 1970, 84 Stat. 642, Pub. L. 91-358, title II, § 210(a); Aug. 5, 1997, 111 Stat. 
761, Pub. L. 105-33, § 11271(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1306. 

1973 Ed., § 23-1306. 
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Cross References 

Supersession of inconsistent laws, see § 1-611.16. 
Section References 

This section is referred to in § 1-611.16. 

Library References 
Key Numbers Encyclopedias 

District of Columbia ©=>7. C.J.S. District of Columbia § 5. 

Westlaw Key Number Search: 1 32k7. 

§ 23-1307. Annual reports. 

The Director shall each year submit to the executive committee and to the 
Director of the Court Services and Offender Supervision Agency for the District 
of Columbia a report as to the Pretrial Services Agency's administration of its 
responsibilities for the previous fiscal year. The Director shall include in the 
report a statement of financial condition, revenues, and expenses for the past 
fiscal year. 

(July 29, 1970, 84 Stat. 642, Pub. L. 91-358, title II, § 210(a); Apr. 30, 1988, D.C. Law 
7-104, § 7(g), 35 DCR 147; Aug. 5, 1997, 111 Stat. 761, Pub. L. 105-33, § 11271(a); 
Oct. 21, 1998, 112 Stat 2427 Pub. L. 105-274, § 7(c)(2)(D).) 

Historical and Statutory Notes 

Prior Codifications signed Bill No. 7-346, which was referred to the 

1981 Ed., § 23-1307. Committee of the Whole. The Bill was adopted 

1973 Ed., § 23-1307. on fi rst an d second readings on November 24, 

1987 and December 8, 1987, respectively. 

Legislative History of Laws Signed by Mayor on December 22, 1987, it was 

Law 7-104, the "Technical Amendments Act assigned Act No. 7-124 and transmitted to both 

of 1987," was introduced in Council and as- Houses of Congress for its review. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <^>7. c j.s. District of Columbia § 5. 

Westlaw Key Number Search: 132k7. 

§ 23-1308. Appropriation; budget. 

There are authorized to be appropriated through the State Justice Institute in 
each fiscal year such sums as may be necessary to carry out the provisions of 
this subchapter. Funds appropriated by Congress for the District of Columbia 
Pretrial Services Agency shall be received by the Director of the Court Services 
and Offender Supervision Agency for the District of Columbia, and shall be 
disbursed by that Director to and on behalf of the District of Columbia Pretrial 
Services Agency. The District of Columbia Pretrial Services Agency shall 
submit to the Director of the Court Services and Offender Supervision Agency 
for the District of Columbia at the time and in the form prescribed by that 
Director, reports of its activities and financial position and its proposed budget. 

(July 29, 1970, 84 Stat. 642, Pub. L. 91-358, title II, § 210(a); Aug. 5, 1997, 111 Stat. 
761, Pub. L. 105-33, § 11271(a); Oct. 21, 1998, 112 Stat. 2427, Pub. L. 105-274, 
§ 7(c)(2)(E).) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 23-1308. 
1973 Ed., § 23-1308. 



Key Numbers 

District of Columbia <&=>3 1 . 
Westlaw Kev Number Search: 



132k31. 



Library References 

Encyclopedias 

C.J.S. District of Columbia § 16. 



§ 23-1 309. References to "Bail Agency" deemed to be to "Pretrial Services 

Agency." 

Any reference in any law, rule, regulation, document, or record of the United 
States or the District of Columbia to the District of Columbia Bail Agency shall 
be deemed to be a reference to the District of Columbia Pretrial Services 
Agency. 

(Sept. 27, 1978, 92 Stat. 753, Pub. L. 95-388, § 3.) 



Prior Codifications 

1981 Ed., § 23-1309. 
1973 Ed.,§ 23-1309. 



Confidentiality 2 
Construction and application 



Historical and Statutory Notes 



Notes of Decisions 



1. Construction and application 

Operations of District of Columbia pretrial 
service agency are governed by the confidential- 
ity restrictions of the District of Columbia Code 
and not by the provisions of the Pretrial Ser- 
vices Act of 1982. D.C.Code 1981, § 23-1301 
et seq.; 18 U.S.C.A. §§ 3152-3156. U.S. v. 
Cicero, C.A.D.C.1994, 22 F.3d 1156, 306 
U.S.App.D.C. 74, certiorari denied 115 S.Ct. 
270, 513 U.S. 905, 130 L.Ed.2d 188, dismissal 
of post-conviction relief affirmed 214 F.3d 199, 
341 U.S.App.D.C. 439. Records <S= 32 



2. Confidentiality 

Confidentiality provisions of District of Co- 
lumbia Code respecting pretrial services agency 
do not prevent admission of information that is 
in public record, and Code was not violated by 
admission into evidence of phone numbers that 
defendant's accomplices gave to agency as their 
own and that were publicly available as part of 
district court's files. D.C.Code 1981, 
§ 23-1303(d). U.S. v. Cicero, C.A.D.C.1994, 22 
F.3d 1156, 306 U.S.App.D.C. 74, certiorari de- 
nied 115 S.Ct. 270, 513 U.S. 905, 130 L.Ed.2d 
188, dismissal of post-conviction relief affirmed 
214 F.3d 199, 341 U.S.App.D.C. 439. Witnesses 
<&=> 216(1) 



Subchapter II. Release and Pretrial Detention. 

United States Code Annotated 

Release and detention pending judicial proceedings, federal criminal procedure, see 18 U.S.C.A. 
§ 3141 et seq. 

§ 23—1321. Release prior to trial. 

(a) Upon the appearance before a judicial officer of a person charged with an 
offense, other than murder in the first degree or assault with intent to kill while 
armed, which shall be treated in accordance with the provisions of § 23-1 325, 
the judicial officer shall issue an order that, pending trial, the person be: 
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(1) Released on personal recognizance or upon execution of an unsecured 
appearance bond under subsection (b) of this section; 

(2) Released on a condition or combination of conditions under subsection 
(c) of this section; 

(3) Temporarily detained to permit revocation of conditional release under 
§ 23-1322; or 

(4) Detained under § 23-1322(b). 

(b) The judicial officer shall order the pretrial release of the person on 
personal recognizance, or upon execution of an unsecured appearance bond in 
an amount specified by the court, subject to the condition that the person not 
commit a local, state, or federal crime during the period of release, unless the 
judicial officer determines that the release will not reasonably assure the 
appearance of the person as required or will endanger the safety of any other 
person or the community. 

(c)(1) If the judicial officer determines that the release described in subsec- 
tion (b) of this section will not reasonably assure the appearance of the person 
as required or will endanger the safety of any other person or the community, 
the judicial officer shall order the pretrial release of the person subject to the: 

(A) Condition that the person not commit a local, state, or federal crime 
during the period of release; and 

(B) Least restrictive further condition, or combination of conditions, that 
the judicial officer determines will reasonably assure the appearance of the 
person as required and the safety of any other person and the community, 
which may include the condition or combination of conditions that the 
person during the period of release shall: 

(i) Remain in the custody of a designated person or organization that 
agrees to assume supervision and to report any violation of a condition of 
release to the court, if the designated person or organization is able to 
reasonably assure the judicial officer that the person will appear as 
required and will not pose a danger to the safety of any other person or 
the community; 

(ii) Maintain employment, or, if unemployed, actively seek employ- 
ment; 

(iii) Maintain or commence an educational program; 

(iv) Abide by specified restrictions on personal associations, place of 
abode, or travel; 

(v) Avoid all contact with an alleged victim of the crime and with a 
potential witness who may testify concerning the offense; 

(vi) Report on a regular basis to a designated law enforcement agency, 
pretrial services agency, or other agency; 

(vii) Comply with a specified curfew; 

(viii) Refrain from possessing a firearm, destructive device, or other 
dangerous weapon; 

(ix) Refrain from excessive use of alcohol, or any use of a narcotic 
drug or other controlled substance without a prescription by a. licensed 
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medical practitioner; the terms "narcotic drug" and "controlled sub- 
stance'' shall have the same meaning as in section 102 of the District of 
Columbia Uniform Controlled Substances Act of 1981, effective August 5, 
1981, (D.C. Law 4-29; D.C. Official Code § 48-901.02); 

(x) Undergo medical, psychological, or psychiatric treatment, includ- 
ing treatment for drug or alcohol dependency, if available, and remain in 
a specified institution if required for that purpose; 

(xi) Return to custody for specified hours following release for employ- 
ment, schooling, or other limited purposes; 

(xii) Execute an agreement to forfeit upon failing to appear as re- 
quired, the designated property, including money, as is reasonably neces- 
sary to assure the appearance of the person as required, and post with 
the court the indicia of ownership of the property, or a percentage of the 
money as the judicial officer may specify; 

(xiii) Execute a bail bond with solvent sureties in whatever amount is 
reasonably necessary to assure the appearance of the person as required; 
or 

(xiv) Satisfy any other condition that is reasonably necessary to assure 
the appearance of the person as required and to assure the safety of any 
other person and the community. 

(2) In considering the conditions of release described in paragraph 
(l)(B)(xii) or (xiii) of this subsection, the judicial officer may upon his own 
motion, or shall upon the motion of the government, conduct an inquiry into 
the source of the property to be designated for potential forfeiture or offered 
as collateral to secure a bond, and shall decline to accept the designation or 
the use as collateral of property that, because of its source, will not reason- 
ably assure the appearance of the person as required. 

(3) A judicial officer may not impose a financial condition under paragraph 
(l)(B)(xii) or (xiii) of this subsection to assure the safety of any other person 
or the community, but may impose such a financial condition to reasonably 
assure the defendant's presence at all court proceedings that does not result 
in the preventive detention of the person, except as provided in § 23-1 322(b). 

(4) A person for whom conditions of release are imposed and who, after 24 
hours from the time of the release hearing, continues to be detained as a 
result of inability to meet the conditions of release, shall upon application be 
entitled to have the conditions reviewed by the judicial officer who imposed 
them. Unless the conditions of release are amended and the person is 
thereupon released, on another condition or conditions, the judicial officer 
shall set forth in writing the reasons for requiring the conditions imposed. A 
person who is ordered released on a condition that requires that the person 
return to custody after specified hours 'shall, upon application, be entitled to a 
review by the judicial officer who imposed the condition. Unless the require- 
ment is removed and the person is released on another condition or condi- 
tions, the judicial officer shall set forth in writing the reasons for continuing 
the requirement. In the event that the judicial officer who imposed the 
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conditions of release is not available, any other judicial officer may review 
the conditions. 

(5) The judicial officer may at any time amend the order to impose 
additional or different conditions of release. 

(July 29, 1970, 84 Stat. 642, Pub. L. 91-358, title II, § 210(a); 1973, Ed., § 23-1321; 
Sept. 17, 1982, D.C. Law 4-152, §§ 2, 5, 29 DCR 3479; July 3, 1992, D.C. Law 9-125, 
§ 2, 39 DCR 2134; Aug. 20, 1994, D.C. Law 10-151, § 601, 41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications signed Bill No. 9-360, which was referred Lo the 

1981 Ed., § 23-1321. Committee on the Judiciary. The Bill was 

. adopted on first and second readings on Febru- 

Emergency Act Amendments 4 1992 and March 3 , 992 respectivelv . 

For temporary amendment of sect.on see gj Q b the M Qn March 2Q , 992| H was 

S 601 ol the Omnibus Criminal Justice Relorm . , . 4 KT -i . _ rt , , ... , . , ,, 

Emergency Amendment Act of 1994 (D.C. Act ^ ned f^ No. 9-170 and transmitted to both 

10-255, June 22, 1994, 41 DCR 4286). Houses of Congress for its review. D.C. Law 

9-125 became effective on July 3, 1992. 
Legislative History of Laws Law 10 _ 151f the "Omnibus Criminal Justice 

Law 4-152, the "District of Columbia Bail Reforni Arnen d me nt Act of 1994," was intro- 

Amendment Act of 1982 was introduced in duced - n Coundl and assi d Bi „ No< 10 _ 98( 

Council and assigned Bill No. 4-127, which was ,. , r , 4 . ^ . 44 ,, 

. r a i ,u r - 4i 4U t j- • which was relerred to the Committee on the 

referred to the Committee on the Judiciary. _ ,. . _. _.„ . . r . . 

The Bill was adopted on first and second read- Judiciary. The Bill was adopted on first and 

ings on July 6, 1982 and Julv 20, 1982, respec- second readings on March 29, 1994, and April 

lively. Signed by the Mayor on July 21, 1982, it 12, 1994, respectively. Signed by the Mayor on 

was assigned Act No. 4-223 and transmitted to May 4, 1994, it was assigned Act No. 10-238 

both Houses of Congress for its review. and transmitted to both Houses of Congress for 

Law 9-125, the "Bail Reform Amendment Act its review. D.C. Law 10-151 became effective 

of 1992," was introduced in Council and as- on August 20, 1994. 

Cross References 

Bail and collateral security, see § 16-704. 
Section References 

This section is referred to in §§ 23-1322 to 23-1326, 23-1328 and 23-1329. 

Law Review and Journal Commentaries 

Quid Pro Quo: Stay Drug-Free and Stay on 
Release. James K. Stewart, 57 Geo. Wash. L. Rev. 
68(1988). 

Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 

Bail <$=>40, 41, 59, 73.1(1). ceedings §§ 8 to 9, 14, 81 to 83, 86 to 87, 

Westlaw Key Number Searches: 49k40; 98 to 10 °- 

49k41; 49k59; 49k73.1(l). 

Treatises and Practice Aids 

Encyclopedias Wright & Miller: Federal Prac. & Proc. 

C.J.S. Bail. § 761 (R46). 

Notes of Decisions 

Amount, financial conditions on release 12 Conclusiveness of adjudication 18 

Burden of proof 20 Construction and application 2 

Community safety, financial conditions on re- Contempt for violating conditions of release 

lease 11 jg 

Community safety, generally 6, 7 
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Criminal offenses committed while on release 

16 
Dangerousness to community 6, 7 

In general 6 

Homicide 7 
Dismissal 1 9 
Drug testing 13 
Financial conditions on release 10-12 

In general 10 

Amount 1 2 

Community safety 11 
Findings 17 
Good cause for release 8 
Grounds for grant or denial of release, general- 

ly 5 
Hearing required 4 

Homicide, dangerousness to community 7 
Murder, dangerousness to community 7 
Probable cause 3 
Res judicata 18 
Review 2 1 

Third party custody 9 
Time limitations on pretrial detention 14 
Validity 1 



1. Validity 

In appropriate cases, pretrial detention is 
constitutionally permissible regulatory vehicle 
to provide temporary period during which per- 
son charged with serious crime may be de- 
tained, even though that person's guilt has not 
been established beyond a reasonable doubt. 
Tyler v. U.S., 1997, 705 A.2d 270. Bail <&> 42 

Statute providing that person charged with 
assault with intent to kill while armed may be 
held in pretrial detention if found to pose a 
danger or if risk of flight is presented was not 
facially invalid under the equal protection 
clause; government had a compelling interest 
for detaining those accused of drive-by shoot- 
ings who pose a danger to community or a risk 
of flight, until trial, so long as detention contin- 
ued to be of regulatory rather than punitive 
nature. U.S.C.A. Const. Amend. 5; D.C.Code 
1981, § 23-1325(a). McPherson v. U.S., 1997, 
692 A. 2d 1342. Bail <&* 42; Constitutional Law 
<£=» 250.2(1) 

Statute providing that person charged with 
assault with intent to kill while armed may be 
held in pretrial detention if found to pose dan- 
ger or risk of flight was not facially invalid 
under the due process clause. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, § 23-1325(a). 
McPherson v. U.S., 1997, 692 A.2d 1342. Bail 
<&* 42; Constitutional Law <3=> 262 

Statute which provides that person charged 
with first-degree murder may be released unless 
judicial officer has reason to believe that no 
conditions of release will reasonably assure that 
person will not flee or pose danger to communi- 
ty, which incorporates standards to determine 



whether to release defendant prior to trial, and 
which applies only to constitutionally regulable 
conduct, is not void for vagueness on theory 
that it provides no standard for judge to deter- 
mine whether person would "pose a danger to 
* * * the community" nor is it overbroad. 
D.C.Code 1981, §§ 23-1321(b), 23-1325(a). De 
Veau v. U.S., 1982, 454 A.2d 1308, certiorari 
denied 103 S.Ct. 1781, 460 U.S. 1087, 76 
L.Ed.2d351. Bail <^> 39 

, 2. Construction and application 

Pretrial detention may not violate a detainee's 
right to bail. Campbell v. McGruder, C.A.D.C. 
1978, 580 F.2d 521, 188 U.S.App.D.C. 258, on 
remand 554 F.Supp. 562. Bail <^> 42 

State's duty to control crime justifies in first 
instance pretrial detention. Campbell v. 
McGruder, C.A.D.C. 1978, 580 F.2d 521, 188 
U.S.App.D.C. 258, on remand 554 F.Supp. 562. 
Criminal Law <3=^ 1222.1 

Applications for release of prisoners convicted 
in the District of Columbia under federal crimi- 
nal statutes having nationwide application must 
be considered under the "Bail Reform Act of 
1966" and not under the "Court Reform and 
Criminal Procedure Act". 18 U.S.C.A. § 3146 
et seq.; D.C.C.E. § 23-1321 et seq. U. S. v. 
Stanley, C.A.D.C. 1972, 469 F.2d 576, 152 
U.S.App.D.C. 170. Bail ^ 39 

Detention prior to trial or without trial is 
carefully limited exception to general principle 
that liberty of defendants, pending trial, is the 
norm. Best v. U.S., 1994, 651 A.2d 790. Bail 
<S=>42 

Pretrial detention orders are "regulatory/' 
not punitive, measures, which are open to peri- 
odic review and modification and, thus, such 
orders are preliminary and ancillary to prosecu- 
tion, rather than being separate cases in their 
own right. D.C.Code 1981, §§ 23-1324, 
23-1325(a, d). Kleinbart v. U.S., 1992, 604 
A.2d861. Bail ^ 42 

Pretrial detention statute, even for those sus- 
pected of armed murder, may not be used either 
as punitive measure or to incarcerate in lieu of 
valid conviction based on verdict and sentence. 
D.C.Code 1981 § 23-1 325(a). Kleinbart v. 
U.S., 1992, 604 A.2d 861. Bail ^ 42 

"Charged," in statute which provides for the 
release of a person "charged" with an offense 
upon his own recognizance or posting of a 
bond, means a formal accusation by the Gov- 
ernment that a person has committed a crime. 
D.C.Code 1981, § 23-1321(a). Speight v. U.S., 
1989, 569 A.2d 124. Bail ^ 40, 42 

Liberty of a defendant who has been or is 
entitled to release may nevertheless be restrict- 
ed after an indictment if, following a de novo 
hearing, the court finds that the defendant 
would either fail to appear at future court pro- 
ceedings or could pose a danger to the commu- 
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nity if released. D.C.Code 1981, §§ 23-102, 
23-1321, 23-1325(a). Price v. U.S., 1984, 476 
A.2d 644. Bail <£=> 42 

Statute governing pretrial release in noncapi- 
tal cases establishes a presumption in favor of 
unconditional release, and, where unconditional 
release is inappropriate, requires court to im- 
pose the least onerous set of restrictions that 
will adequately assure appearance and safety. 
D.C.Code 1981, § 23-1321. Matter of Rosen, 
1983, 470 A.2d 292. Bail <^ 42.5 

It will be practice of Superior Court, in the 
interest of the efficient and fair administration 
of justice, with due regard to the liberty interest 
of those persons accused of crimes, to give 
priority on the calendar to defendants who are 
imprisoned because of their inability to make 
bond. United States v. Morgan, 116 WLR 641 
(Super. Ct. 1988). 

3. Probable cause 

Without probable cause, person may not even 
be bound over for trial, much less detained 
pretrial before his or her guilt is proven at trial. 
U.S.C.A. Const.Amend. 4. Tyler v. U.S., 1997, 
705 A.2d 270. Bail <^ 40; 'Criminal Law &=> 
240 

4. Hearing required 

Because charged person's liberty interest is at 
stake, due process requires substantive stan- 
dards and procedural safeguards before pretrial 
detention. U.S.C.A. Const.Amend. 14. Tyler v. 
U.S., 1997, 705 A.2d 270. Constitutional Law 
<^262 

Notwithstanding return of indictment by 
grand jury, accused has right under Bail 
Reform Act to present evidence at pretrial 
detention hearing regarding nature and cir- 
cumstances of charged offense and weight of 
evidence against accused, for purpose of 
providing information that trial court must 
consider in making individualized determina- 
tion of whether accused should be detained 
pretrial. D.C.Code 1981, § 23-1322(b, d, e). 
Tvler v. U.S., 1997, 705 A.2d 270. Bail <^ 
49(5) 

Order of pretrial detention was not supported 
by required statutory proceedings, as trial court 
did not consider accused's proffered evidence 
concerning nature and circumstances of 
charged offense and weight of evidence against 
accused, and trial court ordered detention 
based solely on fact of indictment and accused's 
prior criminal history. D.C.Code 1981, 
§ 23-1322(b, d, e). Tyler v. U.S., 1997, 705 
A.2d 270. Bailee 49(5) 

It is within trial court's sound discretion to 
determine appropriate scope and extent of evi- 
dentiary presentations and cross-examination at 
pretrial detention hearing, in light of proffer 
made and trial court's assessment of evidence 
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developed at hearing. D.C.Code 1981, 
§ 23-1322. Tyler v. U.S., 1997, 705 A.2d 270. 
Bail^ 49(3.1) 

Considerations of judicial efficiency caution 
against permitting pretrial detention hearing to 
turn into trial of indicted offense or means of 
discovery. D.C.Code 1981, § 23-1322. Tvler v. 
U.S., 1997, 705 A.2d 270. Bail &=> 49(5) 

5. Grounds for grant or denial of release, gen- 
erally 

Where information showed that defendant 
was charged with first-degree murder of her 
daughter and did not deny committing offense, 
and where according to entry in her diary her 
daughter's presence was only thing that kept 
her from leaving District of Columbia, and 
where even if defendant, who alleged insanity 
defense, was not guilty by reason of insanity she 
faced possible indefinite hospitalization, there 
was sufficient "reason to believe" that condi- 
tions of release would not reasonably assure 
that defendant would not flee or pose danger to 
community and thus there was sufficient sup- 
port for order detaining defendant without 
bond. D.C.Code 1981, §§ 23-1321(b), 

23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76L.Ed.2d 351. Bail <£=> 43 

Proceedings at pretrial detention hearing, in- 
cluding defendant's lack of employment, brutal- 
ity of shooting and pending charge for posses- 
sion of a dangerous weapon, supported judge's 
finding that no conditions for release could 
guarantee against defendant's flight or danger 
that he presented to community and thus sup- 
ported defendant's pretrial detention without 
bond. D.C.Code 1981, §§ 23-1321(b), 

23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76L.Ed.2d351. Bail <^> 43 

Criminal rule and statute pertaining to re- 
lease of person detained on bail prior to trial 
require at a minimum that defendant allege 
facts in support of motion for release which, if 
proven, would permit trial court to conclude 
that good cause exists for granting defendant 
temporary leave from pretrial incarceration. 
D.C.C.E. § 23-1321(h)(2); D.C.C.E. SCR, Crimi- 
nal Rule 47. Perry v. U. S., 1976, 364 A.2d 617. 
Bail <&=> 49(1) 

Although accused charged with grand larceny 
and released on personal recognizance bond 
allegedly threatened a witness and was arrested 
on charge of obstructing justice, setting of sure- 
ty bond of $5,000 was not justified on theory 
that, in view of the serious nature of the pend- 
ing charges, amounting to an assault on integri- 
ty of judicial system, and the unemployment of 
accused, accused was unreliable and unlikely to 
abide by nonfinancial conditions of release; 
thus case must be remanded for proceedings on 
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issue of pretrial detention or appropriate condi- 
tions of release. D.C.C.E. §§ 17-306, 23-1321, 
23-1322, 23-1322(a), (a)(3), (d). Jones v. U. S., 
1975, 347 A.2d 399. Bail <£=> 42; Criminal Law 
<B» 1181.5(3.1) 

In view of defendant's absence of ties to the 
community, unknown record outside of District 
of Columbia, and unwillingness to reveal his 
true identity, requirements were reasonably cal- 
culated and least restrictive means available to 
secure the appearance of the defendant at fu- 
ture scheduled court proceedings. United States 
v. Morgan, 116 WLR 641 (Super. Ct. 1988). 

6. Dangerousness to community — In general 

Proceedings at pretrial detention hearing, at 
which Government argued and judge concluded 
that defendant should be detained without bond 
pending trial because of risk of danger he pre- 
sented to community, were sufficient to support 
order to detain defendant, who was found to 
have committed murder in front of witnesses 
"because of a slight, trivial disagreement". 
D.C.Code 1981, §§ 23-1321, 23-1324(b), 
23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 178.1, 460 U.S. 
1087, 76L.Ed.2d351. Bail <^ 49(5) 

With respect to pretrial detention, defendant 
received adequate notice of specific instances of 
his past and present conduct upon which the 
Government relied to show his dangerousness 
to the community. D.C.C.E. §§ 23-1 32 1(b), 
23-1 322(b)(2), (b)(2)(B)(i). U. S. v. Edwards, 
1981, 430 A.2d 1321, certiorari denied 102 S.Ct. 
1721, 455 U.S. 1022, 72 L.Ed.2d 141. Bail &* 
42 

Pretrial detention statute was not unconstitu- 
tionally vague as to defendant, on theory that 
Congress left meaning of "past conduct" sup- 
porting finding of dangerousness to discretion 
of judicial officer, where crimes with which 
defendant was charged and crimes which he 
admitted he had committed in four months pre- 
ceding his arrest, rape, sodomy, two burglaries, 
and 17 robberies, as well as adjudication of his 
juvenile social file, were all prohibited conduct 
under concededly valid criminal laws. 
D.C.C.E. §§ 23-132 1(b), 23-1322(b)(2)(B), 
23-1331(3, 4). U. S. v. Edwards, 1981, 430 
A. 2d 1321, certiorari denied 102 S.Ct. 1721, 455 
U.S. 1022, 72 L.Ed.2d .141. Bail <S=» 42 

In view of defendant's past record of convic- 
tions, character, and fact of conviction for in- 
ducing a female to engage in prostitution, com- 
pelling a female by threats and duress to live a 
life of prostitution against her will, assault with 
a dangerous weapon, and mayhem and mali- 
cious disfigurement, order setting postconvic- 
tion bail was unsupported respecting necessary 
finding as to nondangerousness, and defendant 
should have been ordered detained pending ap- 
peal and should have remained in custody, not 
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because he lacked means to make bail, but for 
reason that his release would present danger to 
community. D.C.C.E. §§ 23-1321(d, e), 
23-1 322(b)(3), 23-1323, 23-1325(b, c). Villines 
v. U. S., 1973, 312 A.2d 304. Bail ©=> 44(3.1) 

7. Homicide, dangerousness to commu- 
nity 

Statute, which provides that person who is 
charged with first-degree murder may be or- 
dered detained if conditions of release will not 
reasonably assure that person will not flee or 
pose danger to any other person or community, 
did not violate defendants' rights to confronta- 
tion and compulsory process. D.C.Code 1981, 
§§ 23-1321(b), 23-1325(a); U.S.C.A. Const. 
Amends. 4, 5. De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76 L.Ed.2d 351. Criminal Law C^> 662.1; 
Witnesses <$=* 2(1) 

Since pretrial detention of person charged 
with first-degree murder is not to punish a 
defendant but to prevent flight and protect the 
community, and since pretrial detention in 
these cases is reasonably related to legitimate 
governmental objective, detention pursuant to 
statute of persons charged with first-degree 
murder is regulatory and does not constitute 
punishment. " D.C.Code 1981, §§ 23-1 32 1(b), 
23-1 325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76 L.Ed. 2d 351. Bail <^ 42 

Since determination that person charged with 
first-degree murder should be detained because 
conditions of release will not reasonably assure 
that person will not flee or pose danger to 
community could result in significant pretrial 
restraint of liberty, some type of hearing is 
required to insure fair and reliable determina- 
tion but there is no constitutional right to for- 
mal evidentiary hearing and hearing contem- 
plated is informal one in which presiding judge 
entertains representations from counsel and bail 
agency. D.C.Code 1981, §§ 23-1321(b), 
23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76 L.Ed. 2d 351. Bail ®=» 49(5) 

8. Good cause for release 

Where limited custodial release offered only 
means by which defendant could present viable 
defense to second -degree murder charge, good 
faith representation by defendant that there 
were witnesses who could exculpate him. but 
that, although defendant knew such witnesses 
by sight, he did not know them by name was 
sufficient showing of "good cause" to warrant 
limited release of defendant in custody of Unit- 
ed States marshal in order to obtain witnesses. 
D.C.C.E. § 23~1321(h) (2). U. S. v. Reese, 
C.A.D.C.1972, 463 F.2d 830, 149 U.S.App.D.C. 
427. Bail ^40 
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When denial of custodial release in order to 
obtain witnesses may deprive defendant of his 
only opportunity to establish his claim of de- 
fense, bona fide representation as to the charac- 
ter of the defense sought to be established 
should be accommodated unless outweighed by 
compelling reasons for denying release. 
D.CC.E. § 23-1321(h)(2). U/S. v. Reese, 
C.A.D.C.1972, 463 F.2d 830, 149 U.S.App.D.C. 
427. Bail ^40 

It is for the district court, with the aid of the 
parties, to work out questions of judgment in- 
volved in balancing opportunity of an incarcer- 
ated defendant to be released in custody of 
United States marshal in order to search for 
witnesses against the need to take into account 
the safety of his custodians and to guard against 
the risk of night. D.CC.E. § 23-1 32 1(h)(2). U. 
S. v. Reese, C.A.D.C.1972, 463 F.2d 830, 149 
U.S.App.D.C. 427. Bail <5=> 40 

The degree of cooperation with respect to 
discovery between the government and a defen- 
dant who seeks custodial release in order to 
seek witnesses is to be taken into consideration 
as to the type and length of custodial release 
appropriate. D.CC.E. § 23-132 1 (h)(2). U. S. 
v. Reese, C.A.D.C.1972, 463 F.2d 830, 149 
U.S.App.D.C. 427. Bail e=> 40 

9. Third party custody 

Particularly when requested by accused, some 
form of third-party custody should be explored 
and rationally imposed or rejected before a 
monetary bond is selected. D.CC.E. 
§§ 23-1321, 23-1322, 23-1322(a), (a)(3)(d). 
Jones v. U. S., 1975, 347 A.2d 399. Bail &* 40 

Setting of third-party custody and intensity 
thereof as condition of pretrial release need not 
immediately result in release and custodian ob- 
tained, as well as degree of supervision under- 
taken, must be acceptable to court before re- 
lease is permitted. D.CC.E. §§ 17-306, 
23-1321, 23-J 321(a), 23-1322(a)(3). Jones v. 
U. S., 1975, 347 A.2d 399. Bail ^ 40 

Third -party custody is the first and preferred 
condition of the trial release to be used in 
conjunction with or in lieu of personal recogni- 
zance. D.CC.E. §§ 17-306, 23-1321, 
23-1 32 1(a), 23-1 322(a)(3). Jones v. U. S., 
1975, 347 A.2d 399. Bail ®» 40 

Fact that acceptable third-party custodian is 
not available is no reason to reject pretrial re- 
lease or to resort to surety bond. D.CC.E. 
§§ 17-306, 23-1321, 23-1321(a), 23-1322(a)(3). 
Jones v. U. S., 1975, 347 A.2d 399. Bail <3=> 40 

10. Financial conditions on release — In gener- 

al 

Money bond may be used only to prevent 
flight of accused or to assure his appearance for 
trial. D.CC.E. § 23-1 32 1(a). Jones v. U. S., 
1975, 347 A.2d 399. Bail <3=> 39 
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Under Bail Reform Act of 1966, and under 
District of Columbia local bail provisions, a 
money bond may not be used to assure deten- 
tion. D.CC.E. §§ 23-1321(d, e), 23-1 322(b)(3), 
23-1323, 23-1325(b, c). Villines v. U. S., 1973, 
312A.2d304. Bail &* 39 

11. Community safety, financial condi- 
tions on release 

Money bond set under pretrial release statute 
could not be justified on reasons relating to 
dangerousness to other persons or the commu- 
nity. D.CC.E. §23-1321. Jones v. U. S., 1975, 
347 A.2d 399. Bail «S» 40 

Monetary conditions of pretrial release may 
not be used to assure against dangerousness, 
but nonmonetary conditions may be used for 
that, purpose. D.CC.E. §§ 17-306, 23-1321, 
23-J.321(a), 23-1 322(a)(3). Jones v. U. S., 
1975,347 A.2d 399. Bail <3=> 39 

12. Amount, financial conditions on re- 
lease 

Trial court, after reasonably rejecting non- 
monetary release conditions, was not required 
to impose money bail which would guarantee 
defendant's pretrial liberty and, since amount 
was reasonably related to risk of flight, it was 
not excessive under Eighth Amendment, even 
though defendant was unable to post it, and 
defendant might be lawfully detained for failure 
to post the bail. D.CC.E. §§ 23-1321 to 
23-1323, 23-1 32 1(a), 23-1 324(b); 

U.S.C.A. Const. Amend. 8. Ireland v. U. S., 
1979, 406 A.2d 1259. Bail £> 52 

Setting of unattainable money bond is not 
permissible means to assure against accused's 
dangerousness including threatening of wit- 
nesses. D.CC.E. § 23-1 32 1(a). Jones v. U. S., 
1975, 347 A.2d 399. Bail <S»51 

Only basis for refusal to reduce a postconvic- 
tion surety bond must be found in a necessity to 
ensure against flight. D.CC.E. § 23-1 32 1(a). 
Villines v. U. S., 1973, 312 A.2d 304. Bail <3=> 
53 

13. Drug testing 

Trial court had discretionary authority, im- 
plied by authority expressly granted under Bail 
Reform Act, to condition defendant's pretrial 
release on submission to druR testing. 
D.CCode 1981, § 23-1321. Oliver v. U.S., 
1996, 682 A.2d 186. Bail &* 42.5 

Pretrial release condition requiring defendant 
to submit to weekly drug test by giving urine 
sample was reasonable under circumstances, 
and thus did not violate Fourth Amendment, 
given that government had compelling interest 
to protect public from criminal activity and to 
assure defendant's appearance in court while 
allowing defendant to remain free from deten- 
tion pending trial, that means selected by court 
to protect applicable governmental interests 
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could reasonably be viewed as least restrictive 
available, that very crimes with which defen- 
dant was charged included unlawful possession 
of drugs, that defendant had three prior drug 
convictions, that defendant admitted to court 
that he had drug problem, and that defense 
counsel asked court to release defendant to en- 
able him to work on his drug problem. 
U.S.C.A. Const.Amend. 4; D.C.Code 198.1, 
§ 23-1321. Oliver v. U.S., 1996, 682 A.2d 186. 
Bail <&* 42.5; Searches And Seizures <^> 78 

14. Time limitations on pretrial detention 

There are no time limitations on period of 
pretrial detention of person charged with as- 
sault with intent to kill while armed who has 
been found to be at risk of flight or to be danger 
to community; statute providing for such pre- 
trial detention plainly and unambiguously did 
not include time limitations. D.C.Code 1981, 
§ 23-1 325(a). McPherson v. U.S., 1997, 692 
A.2d 1342. Bail ^ 42 

Statute setting forth maximum periods during 
which defendants can be incarcerated pending 
trial is provided by statute, which abrogates 
prior cases finding an inherent authority in 
court to order pretrial detention. D.C.Code 
1981, § 23-1322. Best v. U.S., 1994, 651 A.2d 
790. Bail@=>42 

Statutory requirement that trial begin within 
100 days of defendant's initial detention does 
not protect defendant's right to speedy trial 
pursuant to Sixth Amendment; rather, it vindi- 
cates defendant's Eighth Amendment right to 
bail. U.S.C.A. Const.Amends. 6, 8; D.C.Code 
1981, § 23-1322(h). Mack v. U.S., 1994, 637 
A.2d 430. Bail €=> 42; Criminal Law <$=> 577.5 

Once a defendant has been ordered detained, 
the clock starts running and with certain excep- 
tions he must be either tried or granted condi- 
tions of release within a maximum of 90 days, 
and the later addition of new charges, even 
though they may be very serious, cannot toll the 
maximum detention period or start it running 
again. D.C.Code 1981, §§ 23-1322, 23-1322(b- 
d), (d)(2). Hazel v. U.S., 1984, 483 A.2d 1157. 
Bail <&* 42 

The trial court had no authority, other than 
that provided by statute, to order pretrial deten- 
tion of defendant and thus, when 90 days ex- 
pired and defendant's trial had not begun fol- 
lowing original order of detention, defendant 
had right to have conditions of release set like 
any other defendant awaiting trial notwith- 
standing subsequent filing of new charges of 
bribery and obstruction of justice. D.C.Code 
1981, §§ 23-1322, 23-1322(b-d), (d)(2). Hazel 
v. U.S., 1984, 483 A.2d 1157. Bail <& 42 
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15. Contempt for violating conditions of re- 

lease 

Defendant's alleged heroin addiction was not 
a defense to criminal contempt for violating 
condition of pretrial release not to use illegal 
drugs. D.C.Code 1981, §§ 23-1321(c)(l)(B), 
23-1329. Grant v. U.S., 1999, 734 A.2d 174. 
Contempts 28(1) 

Defendant did not receive sufficient notice 
that she was required to refrain from having 
indirect contact with individual through his at- 
torney as condition of her pretrial release as 
required for criminal contempt conviction for 
failure to obey judicial order, as condition of 
pretrial release, to stay away from individuals 
involved in her upcoming prosecution for mali- 
cious destruction of property; sole written state- 
ment of pretrial release conditions did not com- 
mand defendant to stay away from third parties 
associated with individuals, and trial judge's 
oral instruction as to third parties was general, 
such that defendant could not reasonably infer 
from those words that she was not to have 
contact with individual's attorney. D.C.Code 
1981, §§ 23-1321(a)(2), 23-1322(0(1); Criminal 
Rule 42(b). Smith v. U.S., 1996, 677 A.2d 1022. 
Contempt <$=> 20 

Contempt statute for violation of condition of 
release operates independently of and in addi- 
tion to statute eliminating limitation on length 
of sentence for criminal contempt, thus the sen- 
tencing limit of six months' imprisonment and 
$1,000 fine does not apply to convictions for 
violations of pretrial release order constituting 
contempt. D.C.Code 1981, §§ 11-944, 

16-705(b), 23-1 329(c); U.S.C.A. Const.Amends. 
5, 6, 14. Caldwell v. U.S., 1991, 595 A.2d 961. 
Contempt <$=> 72 

It was not inappropriate for trial judge to 
consider danger presented to complainant by 
defendant's disobedience of his pretrial release 
order when sentencing defendant for contempt. 
Caldwell v. U.S., 1991, 595 A.2d 961. Con- 
tempt <&* 72 

In order to convict an individual for criminal 
contempt, it is necessary to find beyond a rea- 
sonable doubt that the individual committed a 
volitional act that constitutes contempt; accord- 
ingly, in the instant case, a conviction of con- 
tempt could not be predicated solely on defen- 
dant's being arrested on probable cause, since 
the volitional act would be commission of a 
crime, not the matter of being arrested. 
D.C.C.E. §§ 11-944, 23-1321. Parker v. U. S., 
1977, 373 A.2d 906. Contempt <^> 60(3) 

16. Criminal offenses committed while on re- 

lease 

In resolving equal protection challenge to 
statute requiring that any person convicted of 
offense committed while on pretrial release is 
subject to certain additional penalties, rational 
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basis test, rather than more rigorous strict scru- 
tiny test, was applicable. D.C.C.E. § 23-1328; 
U.S.C.A.Const. Amend. 14. Daniel v. U. S., 
1979, 408 A.2d 1231. Constitutional Law <^ 
250.3(1) 

Statute providing that any person convicted 
of offense committed while on pretrial release is 
subject to additional penalties was reasonable 
response to a legitimate governmental activity, 
i. e., prevention of crime, and thus did not deny 
equal protection. D.C.C.E. § 23-1328; 
U.S.C.A.Const. Amend. 14. Daniel v. U. S., 
1979, 408 A.2d 1231. Constitutional Law <^> 
250.3(1) 

17. Findings 

Court order denying bail or other conditions 
of release must do more than repeat statutory 
language and hypothetical risks; it must clearly 
state reasons and rationale for holding in jail — 
based on regulatory, not punitive concerns — a 
person who is innocent until proved guilty. 
Kleinbart v. U.S., 1992, 604 A.2d 861. Bail <^> 
49(5) 

Where, in the course of 24-hour review proce- 
dure invoked by accused, superior court judge 
failed to articulate reasons for rejecting ac- 
cused's request for less onerous release condi- 
tions, remand was necessary. D.C.Code 1981, 
§ 23-1321(d, e). Clotterbuck v. U.S., 1983, 459 
A.2d 134. Bail <&=> 42.5 

Where trial court set secured money bonds of 
$10,000 each for two defendants charged with 
murder during perpetration of robbery, but rec- 
ord did not contain full information concerning 
nature and circumstances of offense and why 
other conditions of release would not be suit- 
able, proceedings on appeal after defendants' 
motions for review of bond had been overruled 
would be remanded for supplementation of rec- 
ord by complete statement by trial court on 
those matters or, if trial court deemed it appro- 
priate, entry of new orders respecting pretrial 
bail. D.C.C.E. §§ 22-2401, 23-1321, 23-1324; 
18U.S.C.A. §§3146etseq., 3500. Bouknight v. 
U. S., 1973, 305 A.2d 524. Criminal Law <£=> 
1181.5(2) 

18. Conclusiveness of adjudication 

All pretrial detention orders in same prosecu- 
tion are part of same case for preclusion pur- 
poses, without regard to how many appellate 
court docket numbers may be generated by suc- 
cessive appeals of renewed or amended deten- 
tion orders. Kleinbart v. U.S., 1992, 604 A.2d 
861. Judgment^ 751 

19. Dismissal 

Even if motions judge abused her discretion 
in granting prosecution one-day continuance 
and permitting prosecutor to seek immediate 
superseding indictment after expiration of statu- 
tory time period for filing indictment, proper 
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remedy was to reconsider defendant's detention 
without bond, not terminate prosecution. 
D.C.Code 1981, § 23-1322(h). Mack v. U.S., 
1994, 637 A.2d 430. Criminal Law <3= 
303.30(1), 616 

20. Burden of proof 

Trial court is required to apply the clear and 
convincing evidence standard to a pretrial de- 
tention based on risk of flight. D.C.Code 1981, 
§ 23-1 325(a). Kleinbart v. U.S., 1992, 604 
A.2d861. Bail <^> 49(3.1) 

Upon challenge by a defendant who is sub- 
jected to pretrial detention on basis of risk of 
flight, trial court, in applying clear and convinc- 
ing evidence standard, must carefully consider 
defendant's rebuttal evidence that he is not a 
flight risk and that there are in fact conditions 
of release which could insure his future appear- 
ance in court. D.C.Code 1981, § 23-1 325(a). 
Kleinbart v. U.S., 1992, 604 A.2d 861. Bail &=> 
49(3.1) 

Trial court on remand of case in which it 
imposed pretrial detention based on risk of 
flight was required to apply clear and convinc- 
ing evidence standard, and to carefully consider 
the defendant's rebuttal evidence that he was 
not a Bight risk. D.C.Code 1981, § 23-1325(a). 
Kleinbart v. U.S., 1992, 604 A.2d 861. Bail <3= 
49(3.1) 

Superior Court has the authority to release 
defendant, provided that he is able to meet the 
difficult task of showing that he is entitled to 
release. United States v. Flynn, 122 WLR 1021 
(Super. Ct. 1994). 

2 1 . Review 

Court of Appeals would consider, on rehear- 
ing en banc, whether defendant had right at 
pretrial detention hearing to present evidence 
regarding nature and circumstances of charged 
offense and weight of evidence against defen- 
dant, though issue was moot as to defendant 
because he had pled guilty; defendant presented 
issue of importance that was likely to recur yet 
evade review, and issue was fully briefed by 
interested parties. D.C.Code 1981, 

§ 23-1322(b, d, e); Court of Appeals Rule 
40(e)(2). Tyler v. U.S., 1997, 705 A.2d 270. 
Criminal Law <$=> 1 1 34(3) 

Court of Appeals does not apply strict rule of 
mootness to dismiss case because it no longer 
affects particular appellant, if it presents matter 
of importance that is likely to recur yet evade 
review with respect to others similarly situated. 
Tyler v. U.S., 1997, 705 A.2d 270. " Criminal 
Law @=> 1134(3) 

Although presentment judge's dilatory actions 
in setting bond for defendant may have had 
potential for impairing defendant's right to bail, 
defendant's appeal from conviction for taking 
indecent liberties with minor child and enticing 
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minor child did not present appropriate case for unrelated case. D.C.C.E. § 23-1.32.1, 

resolution of such problem inasmuch as actions U.S.C.A. Const. Amend. 8. Banton v. U. S., 

of presentment judge and pretrial incarceration j 980, 411 A.2d 975. Criminal Law ®=> 1134(3) 
complained of were in connection with wholly 

§ 23—1322, Detention prior to trial. 

(a) The judicial officer shall order the detention of a person charged with an 
offense for a period of not more than 5 days, excluding Saturdays, Sundays, 
and holidays, and direct the attorney for the government to notify the appropri- 
ate court, probation or parole official, or local or state law enforcement official, 
if the judicial officer determines that the person charged with an offense: 

(1) Was at the time the offense was committed, on: 

(A) Release pending trial for a felony under local, state, or federal law; 

(B) Release pending imposition or execution of sentence, appeal of 
sentence or conviction, or completion of sentence, for any offense under 
local, state, or federal law; or 

(C) Probation or parole for an offense under local, state, or federal law; 
and 

(2) May flee or pose a danger to any other person or the community. If 
the official fails or declines to take the person into custody during the 5-day 
period described in this subsection, the person shall be treated in accordance 
with other provisions of law governing release pending trial. 

(b)(1) The judicial officer shall hold a hearing to determine whether any 
condition or combination of conditions set forth in § 23-1321(c) will reason- 
ably assure the appearance of the person as required and the safety of any other 
person and the community, upon oral motion of the attorney for the govern- 
ment, in a case that involves: 

(A) A crime of violence, or a dangerous crime, as these terms are defined 
in§ 23-1331; 

(B) An offense under section 502 of the District of Columbia Theft and 
White Collar Crimes Act of 1982, effective December 1, 1982 (D.C. Law 
4-164; D.C. Official Code § 22-722); 

(C) A serious risk that the person will obstruct or attempt to obstruct 
justice, or threaten, injure, or intimidate, or attempt to threaten, injure, or 
intimidate a prospective witness or juror; or 

(D) A serious risk that the person will flee. 

(2) If, after a hearing pursuant to the provision of subsection (d) of this 
section, the judicial officer finds by clear and convincing evidence that no 
condition or combination of conditions will reasonably assure the appearance 
of the person as required, and the safety of any other person and the 
community, the judicial officer shall order that the person be detained before 
trial. 

(c) There shall be a rebuttable presumption that no condition or combination 
of conditions of release will reasonably assure the safety of any other person 
and the community if the judicial officer finds by a substantial probability that 
the person: 
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(1) Committed a dangerous crime or a crime of violence, as these crimes 
are defined in § 23-1331, while armed with or having readily available a 
pistol, firearm, or imitation firearm; 

(2) Has threatened, injured, intimidated, or attempted to threaten, injure, 
or intimidate a law enforcement officer, an officer of the court, or a prospec- 
tive witness or juror in any criminal investigation or judicial proceeding; 

(3) Committed a dangerous crime or a crime of violence, as these terms 
are defined in § 23-1331, and has previously been convicted of a dangerous 
crime or a crime of violence which was committed while on release pending 
trial for a local, state, or federal offense; or 

(4) Committed a dangerous crime or a crime of violence while on release 
pending trial for a local, state, or federal offense. 

(d)(1) The hearing shall be held immediately upon the person's first appear- 
ance before the judicial officer unless that person, or the attorney for the 
government, seeks a continuance. Except for good cause, a continuance on 
motion of the person shall not exceed 5 days, and a continuance on motion of 
the attorney for the government shall not exceed 3 days. During a continu- 
ance, the person shall be detained, and the judicial officer, on motion of the 
attorney for the government or sua sponte, may order that, while in custody, a 
person who appears to be an addict receive a medical examination to deter- 
mine whether the person is an addict, as defined in § 23-1331. 

(2) At the hearing, the person has the right to be represented by counsel 
and, if financially unable to obtain adequate representation, to have counsel 
appointed. 

(3) The person shall be afforded an opportunity to testify. Testimony of 
the person given during the hearing shall not be admissible on the issue of 
guilt in any other judicial proceeding, but the testimony shall be admissible in 
proceedings under §§ 23-1327, 23-1328, and 23-1329, in perjury proceed- 
ings, and for the purpose of impeachment in any subsequent proceedings. 

(4) The person shall be afforded an opportunity to present witnesses, to 
cross-examine witnesses who appear at the hearing, and to present informa- 
tion by proffer or otherwise. The rules concerning admissibility of evidence 
in criminal trials do not apply to the presentation and consideration of 
information at the hearing. 

(5) The person shall be detained pending completion of the hearing. 

(6) The hearing may be reopened at any time before trial if the judicial 
officer finds that information exists that was not known to the movant at the 
time of the hearing and that has a material bearing on the issue of whether 
there are conditions of release that will reasonably assure the appearance of 
the pei'son as required or the safety of any other person or the community. 

(7) When a person has been released pursuant to this section and it 
subsequently appears that the person may be subject to pretrial detention, the 
attorney for the government may initiate a pretrial detention hearing by ex 
parte written motion. Upon such motion, the judicial officer may issue a 
warrant for the arrest of the person and if the person is outside the District of 
Columbia, the person shall be brought before a judicial officer in the district 

521 



§23-1322 CRIMINAL PROCEDURE 

where the person is arrested and shall then be transferred to the District of 
Columbia for proceedings in accordance with this section. 

(e) The judicial officer shall, in determining whether there are conditions of 
release that will reasonably assure the appearance of the person as required 
and the safety of any other person and the community, take into account 
information available concerning: 

(1) The nature and circumstances of the offense charged, including wheth- 
er the offense is a crime of violence or dangerous crime as these terms are 
defined in § 23-1331, or involves obstruction of justice as defined in 
§ 22-722; 

(2) The weight of the evidence against the person; 

(3) The history and characteristics of the person, including: 

(A) The person's character, physical and mental condition, family ties, 
employment, financial resources, length of residence in the community, 
community ties, past conduct, history relating to drug or alcohol abuse, 
criminal history, and record concerning appearance at court proceedings; 
and 

(B) Whether, at the time of the current offense or arrest, the person was 
on probation, on parole, or. on other release pending trial, sentencing, 
appeal, or completion of sentence for an offense under local, state, or 
federal law; and 

(4) The nature and seriousness of the danger to any person or the commu- 
nity that would be posed by the person's release. 

(f) In a release order issued under § 23-1 32 1(b) or (c), the judicial officer 
shall: 

(1) Include a written statement that sets forth all the conditions to which 
the release is subject, in a manner sufficiently clear and specific to serve as a 
guide for the person's conduct; and 

(2) Advise the person of: 

(A) The penalties for violating a condition of release, including the 
penalties for committing an offense while on pretrial release; 

(B) The consequences of violating a condition of release, including the 
immediate issuance of a warrant for the person's arrest; and 

(C) The provisions of § 22-722, relating to threats, force, or intimidation 
of witnesses, jurors, and officers of the court, obstruction of criminal 
investigations and retaliating against a witness, victim, or an informant. 

(g) In a detention order issued under subsection (b) of this section, the 
judicial officer shall: 

(1) Include written findings of fact and a written statement of the reasons 
for the detention; 

(2) Direct that the person be committed to the custody of the Attorney 
General of the United States for confinement in a corrections facility sepa- 
rate, to the extent practicable, from persons awaiting or serving sentences or 
being held in custody pending appeal; 
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(3) Direct that the person be afforded reasonable opportunity for private 
consultation with counsel; and 

(4) Direct that, on order of a judicial officer or on request of an attorney 
for the government, the person in charge of the corrections facility in which 
the person is confined deliver the person to the United States Marshal or 
other appropriate person for the purpose of an appearance in connection 
with a court proceeding. 

(h) The case of the person detained pursuant to subsection (b) of this section 
shall be placed on an expedited calendar and, consistent with the sound 
administration of justice, the person shall be indicted before the expiration of 
90 days, and shall have trial of the case commence before the expiration of 100 
days. However, the person may be detained for an additional period not to 
exceed 20 days from the date of the expiration of the 100-day period on the 
basis of a petition submitted by the attorney for the government and approved 
by the judicial officer. The additional period of detention may be granted only 
on the basis of good cause shown and shall be granted only for the additional 
time required to prepare for the expedited trial of the person. For the purposes 
of determining the maximum period of detention under this section, the period 
shall not exceed 120 days. The period shall: 

(1) Begin on the date defendant is first detained after arrest; and 

(2) Include the days detained pending a detention hearing and the days in 
confinement on temporary detention under subsection (a) of this section 
whether or not continuous with full pretrial detention. The defendant shall 
be treated in accordance with § 23-132 1(a) unless the trial is in progress, has 
been delayed by the timely filing of motions excluding motions for continu- 
ance, or has been delayed at the request of the defendant. 

(i) Nothing in this section shall be construed as modifying or limiting the 
presumption of innocence. 

(July 29, 1970, 84 Stat. 644, Pub. L. 91-358, title II, § 210(a); Sept. 17, 1982, D.C. Law 
4-152, § 3, 29 DCR 3479; July 28, 1989, D.C. Law "8-19, § 2(a), 36 DCR 2844; May 8, 
1990, D.C. Law 8-120, § 2(a), 37 DCR 24; July 3, 1992, D.C. Law 9-125, § 3, 39 DCR 
2134; Aug. 20, 1994, D.C. Law 10-151, § 602(a), 41 DCR 2608; May 16, 1995, D.C. 
Law 10-255, § 17, 41 DCR 5193; July 25, 1995, D.C. Law 11-30, § 6, 42 DCR 1547; 
June 3, 1997, D.C. Law 11-273, § 3(b), 43 DCR 6168; June 3, 1997, D.C. Law 11-275, 
§ 14(f), 44 DCR 1408.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 23-1322. For legislative history of D.C. Law 4-152, see 

1973 Edi!§ 23-1322^ "SS^I ^ StatUt ° ry N ° tM followin S 

Law 8-19, the "Law Enforcement Temporary 

Emergency Act Amendments Amendment Act of 1989," was introduced in 

For temporary amendment of section, see Council and assigned Bill No. 8-184, which was 

§ 602 of the Omnibus Criminal Justice Reform retained by CounciL. The Bill was adopted on 

Emergency Amendment Act of 1994 (D.C. Act first and second readings on March 7, 1989 and 

IOl-255, June 22, 1994, 41 DCR 4286). A P nI 4 : ] Ti^To^o' Y * S ' gned by / h A e M * y " 

or on April 17, 1989, it was assigned Act No. 

8-22 and transmitted to both Houses of Con- 
gress for its review. 
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Law 8-120, the "Law Enforcement Amend- 
ment Act of 1989," was introduced in Council 
and assigned Bill No. 8-185, which was re- 
ferred to the Committee on the Judiciary. The 
Bill was adopted on first and second readings 
on December 5, 1989, and December 19, 1989, 
respectively. Signed by the Mayor on Decem- 
ber 21, 1989, it was assigned Act No. 8-129 and 
transmitted to both Houses of Congress for its 
review. 

For legislative history of D.C. Law 9-125, see 
Historical and Statutory Notes following 
§ 23-1321. 

For legislative history of D.C. Law 10-151, 
see Historical and Statutory Notes following 
§ 23-1321. 

Law 10-255, the "Technical Amendments Act 
of 1994," was introduced in Council and as- 
signed Bill No. 10-673, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on June 
21, 1994, and July 5, 1994, respectively. 
Signed by the Mayor on July 25, 1994, it was 
assigned Act No. 10-302 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-255 became effective May 16, 1995. 

Law 1 1-30, the "Technical Amendments Act 
of 1995," was introduced in Council and as- 
signed Bill No. 1 1-58, which was referred to the 



Committee of the Whole. The Bill was adopted 
on first and second readings on February 7, 
1995 and March 7, 1995, respectively. Signed 
by the Mayor on March 22, 1995, it was as- 
signed Act No. 11-32 and transmitted to both 
Houses of Congress for its review. D.C. Law 
1 1-30 became effective on July 25, 1995. 

Law 1 1-273, the "Zero Tolerance for Guns 
Amendment Act of 1996," was introduced in 
Council and assigned Bill No. 11-153, which 
was referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 
ings on June 19, 1996, and October 1, 1996, 
respectively. Signed by the Mayor on October 
18, 1996, it was assigned Act No. 1 1-431 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-273 became effective on 
June 3, 1997. 

Law 1 1-275, the "Second Criminal Code 
Technical Amendments Act of 1996," was intro- 
duced in Council and assigned Bill No. 1 1-909, 
which was referred to the Committee of the 
Whole. The Bill was adopted on first and sec- 
ond readings on November 7, 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor 
on December 24, 1996, it was assigned Act No. 
11-520 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 11-275 became 
effective on June 3, 1997. 
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Note 1 



Pretrial bail, 

Excessive bail, pretrial detention on 
grounds of future dangerousness, see 
U.S. v. Salerno, U.S.N.Y.1987, 107 
S.Ct. 2095, 481 U.S. 739, 95 L.Ed.2d 
697, on remand 829 F.2d 345. 

Mootness doctrine, violent sex offenses, 
pretrial bail, see Murphy v. Hunt, 
U.S.Neb.1982, 102 S.Ct. 1181, 455 U.S. 
478, 71 L.Ed.2d 353. 

Prompt hearing requirement, pretrial re- 
lease as sanction, see U.S. v. Montalvo- 
Murillo, U.S.N.M.1990, 110 S.Ct. 2072, 
495 U.S. 711, 109 L.Ed.2d 720, on re- 
mand 906 F.2d 515. 
Speedy trial, 

Delay of eight and one-half years between 
indictment and arrest, government neg- 
ligence, presumptive prejudice, see 
Doggett v. U.S., U.S.Fla.1992, 1 12 S.Ct. 



2686, 505 U.S. 647, 120 L.Ed.2d 520, 
on remand 972 F.2d 1258. 

Denial of speedy trial, see Moore v. Ari- 
zona, U.S.Ariz.1973, 94 S.Ct. 188, 414 
U.S. 25, 38 L.Ed.2d 183. 

Exclusion of time, defendants not under 
indictment nor subject to restraint on 
liberty, see U.S. v. Loud Hawk, U.S. Or. 
1986^ 106 S.Ct. 648, 474 U.S. 302, 88 
L.Ed. 2d 640, rehearing denied 106 
S.Ct. 1289, 475 U.S. 1061, 89 L.Ed.2d 
596, on remand 784 F.2d 1407. 

Investigative delay, see U.S. v. Lovasco, 
U.S.Mo.1977, 97 S.Ct. 2044, 431 U.S. 
783, 52 L.Ed .2d 752, rehearing denied 
98 S.Ct. 242, 434 U.S. 881, 54 L.Ed.2d 
164. 

Time between arrest and indictment, see 
Dillingham v. U.S., U.S. Ga. 1975, 96 
S.Ct. 303, 423 U.S. 64, 46 L.Ed.2d 205, 
on remand 537 F.2d 1287. 



Notes of Decisions 



Amount, financial conditions on release 14 
Burden of proof, dangerousness to community 

10 
Burden of proof, generally 16 
Conditions of detention 21, 22 

In general 2 1 

Juveniles 22 
Construction and application 2 
Contempt for violating conditions of release 

25 
Continuances 6 
Dangerousness to community 9, 10 

In general 9 

Burden of proof 10 
Dismissal 26 
Evidence 17-20 

In general 1 7 

Examination of witnesses 19 

Psychiatric examinations 20 

Testimony of accused 1 8 
Examination of witnesses, evidence 19 
Financial conditions on release 13,14 

In general 13 

Amount 14 
Findings 1 5 
Grounds for grant or denial of release, general- 

ly 7 
Hearing required 5 
Juveniles, conditions of detention 22 
Mootness, review 28 
Obstruction of justice 1 1 
Probable cause 4 

Psychiatric examinations, evidence 20 
Review 27, 28 

In general 27 

Mootness 28 
Revocation of release 24 



Severity of offense charged 8 

Standing 3 

Testimony of accused, evidence 1 8 

Third party custody 1 2 

Time limitations on pretrial detention 23 

Validity 1 

Witnesses, evidence 19 



1. Validity 

Statute providing that person charged with 
assault with intent to kill while armed may be 
held in pretrial detention if found to pose dan- 
ger or risk of flight was not facially invalid 
under the due process clause. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, § 23-l325(a). 
McPherson v. U.S., 1997, 692 A.2d 1342. Bail 
C^ 42; Constitutional Law &* 262 

Statute providing that person charged with 
assault with intent to kill while armed may be 
held in pretrial detention if found to pose a 
danger or if risk of flight is presented was not 
facially invalid under the equal protection 
clause; government had a compelling interest 
for detaining those accused of drive-by shoot- 
ings who pose a danger to community or a risk 
of flight, until trial, so long as detention contin- 
ued to be of regulatory rather than punitive 
nature. U.S.C.A. Const.Amend. 5; D.C.Code 
1981, § 23-1325(a). McPherson v. U.S., 1997, 
692 A. 2d 1342. Bail <3» 42; Constitutional Law 
<S» 250.2(1) 

District of Columbia's pretrial detention stat- 
ute is not constitutionally overbroad, since it 
prohibits pretrial detention if less restrictive al- 
ternatives are available in individual case to 
effect government's interest in protecting the 
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community. D.C.C.E. § 23-1322(a)(l l 2), (b)(2). 
U. S. v. Edwards, 1981, 430 A.2d 1321, certiora- 
ri denied 102 S.Ct. 1721, 455 U.S. 1022, 72 
L.Ed.2d 141. Bail®=>42 

Pretrial detention statute was not unconstitu- 
tional as denying due process by abridging pre- 
sumption of innocence. D.C.C.E. § 23-1322. 
Blunt v. U. S., 1974, 322 A.2d 579. Bail <^> 42; 
Constitutional Law ©=> 262 

2. Construction and application 

State's duty to control crime justifies in first 
instance pretrial detention. Campbell v. 
McGruder, C.A.D.C.1978, 580 F.2d 521, 188 
U.S.App.D.C. 258, on remand 554 F.Supp. 562. 
Criminal Law <©=> 1222.1 

Pretrial detention may not violate a detainee's 
right to bail. Campbell v. McGruder, C.A.D.C. 

1978, 580 F.2d 521, 188 U.S.App.D.C. 258, on 
remand 554 F.Supp. 562. Bail <&> 42 

District of Columbia Code warrant provisions 
are not inapplicable to warrants issued in con- 
nection with federal offenses. 26 U.S.C.A. 
(I.R.C.1954) § 4704(a); D.C.C.E. §§ 23-501, 
23-521(1) (5), 23-522(c) (1), 23-523(b), 
23-1322, 33-4 14(h); Comprehensive Drug 
Abuse Prevention and Control Act of 1970, 
§ 509(a), 21 U.S.C.A. § 879(a); 18 U.S.C.A. 
§ 1405; Fed/Rules Crim.Proc. rule 41(d), 18 
U.S.C.A. U. S. v. Gooding, 1971, 328 F.Supp. 
1005, reversed 477 F.2'd 428, 155 U.S.App.D.C. 
259, certiorari granted 94 S.Ct. 244, 414 U.S. 
907, 38 L.Ed.2d 146, affirmed 94 S.Ct. 1780, 
416 U.S. 430, 40 L.Ed.2d 250. Criminal Law 
e=>206 

Pretrial detention clearly has substantial rela- 
tion to preventing injury to public and thus falls 
within scope of Congress' power to legislate for 
District of Columbia. U.S.C.A. Const. Amend. 5; 
D.C.C.E. § 23-1322. U. S. v. Edwards, 1981, 
430 A.2d 1321, certiorari denied 102 S.Ct. 1721, 
455 U.S. 1022, 72 L.Ed.2d 141. District Of 
Columbia <>=> 3 

"Preventive detention" is the detaining of ac- 
cused persons to prevent them from engaging in 
future antisocial behavior. Ireland v. U. S., 

1979, 406 A.2d 1259. Bail &* 42 

The Bail Reform Emergency Amendment Act 
of 1992 is applied retroactively. United States v. 
Moore, 120 WLR 1461 (Super. Ct. 1992). 

3. Standing 

Allegation that plaintiff had been arrested for 
a "dangerous crime" did not give him standing 
to challenge constitutionality of preventive de- 
tention provisions of District of Columbia Court 
Reform and Criminal Procedure Act on ground 
that plaintiff was inhibited or deterred in exer- 
cise of his First Amendment rights, where there 
was no allegation that plaintiff had any reason 
to fear that preventive detention would be 
sought, there was no allegation that plaintiff 
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was or had been inhibited or deterred in exer- 
cise of First Amendment rights, and the "dan- 
gerous crime" charge against plaintiff had been 
dismissed. D.C.C.E. §§ 23-1322(a)(l-3), 
23-1331(3); U. S.C. A. Const. Amend. 1. Dash v. 
Mitchell, 1972, 356 F.Supp. 1292. Constitu- 
tional Law <©=» 42.2(1) 

"Organizational plaintiffs" consisting of indi- 
vidual trustees of Public Defender Service of 
District of Columbia, Washington Urban League 
Incorporated, and American Civil Liberties Un- 
ion Fund of the national capital area had no 
standing to challenge constitutionality of Dis- 
trict of Columbia Reform and Criminal Proce- 
dure Act of 1970, where allegations failed to set 
out any "injury in fact" to the plaintiffs. 
D.C.C.E. §§23-1322, 23-1323; U.S.C.A.Const. 
art. 3, § 1 et seq. Dash v. Mitchell, 1972, 356 
F.Supp. 1292. Constitutional Law <£=> 42.3(1) 

Plaintiffs had no standing as federal taxpayers 
to challenge constitutionality of District of Co- 
lumbia Reform and Criminal Procedure Act on 
theory that the plaintiffs' tax payments and 
those of other taxpayers would be used to defray 
costs of pretrial detention of persons pursuant 
to the Act, since the Act serves primarily to 
"regulate" one aspect of administration of crim- 
inal justice within the District of Columbia, and 
any expenditure of funds in administration of 
the preventive division was only "incidental" in 
character. D.C.C.E. §§ 23-1322, 23-1323; 
U.S.C.A.Const. art. 1, § 8, cl. 17. Dash v. 
Mitchell, 1972, 356 F.Supp. 1292. Constitu- 
tional Law @=> 42.3(2) 

Plaintiffs had no standing as District of Co- 
lumbia taxpayers to challenge constitutionality 
of District of Columbia Court Reform and Crim- 
inal Procedure Act on theory that plaintiffs' tax 
payments and those of other taxpayers of Dis- 
trict would be used to defray costs of pretrial 
detention of persons pursuant to the Act, since 
the preventive detention provisions were not 
part of a "spending program" but served pri- 
marily to "regulate" one aspect: of administra- 
tion of criminal justice within the district. 
D.C.C.E. §§ 23-1322, 23-1323; U.S.C.A.Const. 
art. 3, § 1 et seq. Dash v. Mitchell, 1972, 356 
F.Supp. 1292. Constitutional Law <3=> 42.3(2) 

A complaint alleging that plaintiff "is subject 
to pre-trial detention if charged with another 
such offense [crime of violence]" did not state a 
justiciable case or controversy so as to give 
standing to challenge constitutionality of Dis- 
trict of Columbia Court Reform and Criminal 
Procedure Act, where, inter alia, there were no 
allegations of possibility of another arrest for a 
"crime of violence," and there was no allega- 
tion that plaintiff was inhibited or deterred in 
exercise of his First Amendment rights. 
D.C.C.E. §§ 23-1322, 23-1323; U.S.C.A.Const. 
Amend. 1. Dash v. Mitchell, 1972, 356 F.Supp. 
1292. Federal Courts <©=> 243 
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4. Probable cause 

Pretrial detention is permitted when there is 
probable cause to believe the suspect has com- 
mitted a crime. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Criminal 
Law <s=> 2 1 7 

5. Hearing required 

Pretrial detention implicates liberty interest 
and requires fair hearing within mandates of 
procedural due process. D.C.C.E. 

§ 23-1322(b)(l), (b)(2)(A), (cj(l, 4, 5); 
U.S.C.A.Const. Amend. 14. U. S. v. Edwards, 
1981, 430 A.2d 1321, certiorari denied 102 S.Ct. 
1721, 455 U.S. 1022, 72 L.Ed.2d 141. Constitu- 
tional Law G=> 262 

Under District of Columbia Code limiting de- 
tention to 60 days within which detainee must 
be brought to trial or bail set and providing for 
detention to be ended whenever a judicial offi- 
cer finds that subsequent event has eliminated 
basis for such detention, pretrial detention is 
regulatory and not penal in character, so it can 
be imposed without triggering the full procedur- 
al protections of a criminal trial under the Fifth 
and Sixth Amendments. D.C.C.E. 

§ 23-1322(d)(2)(A, B); U.S.C.A.Const. Amends. 

5. 6. U. S. v. Edwards, 1981, 430 A.2d 1321, 
certiorari denied 102 S.Ct. 1721, 455 U.S. 1022, 
72 L.Ed.2d 141. Bail C= 42 

Due process rights of probationer were violat- 
ed during probation revocation hearing where 
probationer was not apprised of when revoca- 
tion hearing would take place or specific 
grounds upon which Government intended to 
seek revocation. D.C.C.E. §§ 22-2901, 
22-3502, 23-1322(e). Colter v. U. S., 1978, 392 
A.2d 994. Constitutional Law <S=> 270(5) 

6. Continuances 

Three-day continuance in pretrial detention 
proceedings was not constitutionally insufficient 
time for defendant to prepare. D.C.C.E. 
§ 23-1322(c)(3); U.S.C.A.Const Amend. 5. U. 
S. v. Edwards, 1981, 430 A.2d 1321, certiorari 
denied 102 S.Ct. 1721, 455 U.S. 1022, 72 
L.Ed. 2d 141. Bailor 42 

7. Grounds for grant or denial of release, gen- 

erally 

Defendant's past conduct is important evi- 
dence, perhaps the most important, in predict- 
ing his probable future conduct, with respect to 
determination of whether preventive detention 
is warranted in an assault with intent to kill 
while armed (AWIKWA) case; therefore, sub- 
stantial weight must be accorded to presence in, 
or absence from, the defendant's record of con- 
victions of dangerous crimes or a history of 
violent conduct. D.C.Code 1981, §§ 22-503, 
22-3202, 23-1 322(e), 23-1 325(a). Pope v. U.S., 
1999, 739 A.2d 819. Bail €=49(3.1) 
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Preventive detention of defendant was not 
warranted, in an assault with intent to kill while 
armed (AWIKWA) case; though alleged attempt- 
ed assassination was chilling, in that man shot 
was under a car, weight of evidence against 
defendant was marginal, defendant had no 
criminal record with exception of single ex- 
punged conviction, there was no evidence of 
recent drug or alcohol involvement, defendant 
apparently had unusually strong community 
support and ties, and defendant was not on 
probation, parole, or other supervised release at 
time of charged offense. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1322(e), 23-1325(a). 
Pope v. U.S., 1999, 739 A.2d 819. Bail &» 
49(3.1) 

Order of pretrial detention was not supported 
by required statutory proceedings, as trial court 
did not consider accused's proffered evidence 
concerning nature and circumstances of 
charged offense and weight of evidence against 
accused, and trial court ordered detention 
based solely on fact of indictment and accused's 
prior criminal history. D.C.Code 1981, 
§ 23-1322(b, d, e). Tyler v. U.S., 1997, 705 
A.2d 270; Bail <3=> 49(5) 

Showing of defendant's lengthy criminal rec- 
ord spanning 22 years, highly assaultive nature 
of defendant's past offenses and gravity of pend- 
ing charge of assault with deadly weapon, to- 
gether with failure of defense to present any 
suitable structured program of release, sup- 
ported finding that no condition or combination 
of conditions of release would reasonably assure 
witness' safety and that defendant should there- 
fore be committed to pretrial detention. 
D.C.C.E. §§ 23-1322, 23-1322(a)(3). Blunt v. 
U.S., 1974, 322 A.2d 579. Bail <3= 42 

8. Severity of offense charged 

In absence of statutory presumption based on 
finding of substantial probability, government's 
burden to prove by clear and convincing evi- 
dence that defendant is properly subject to pre- 
ventive detention cannot be satisfied simply by 
reference to known facts regarding crime of 
which defendant has been accused; court's cal- 
culus must include not only the nature and 
circumstances of offense charged, but also, inter 
alia, weight of evidence against defendant, de- 
fendant's history and criminal record, if any, 
defendant's community ties and resources, 
whether defendant was on parole, probation, or 
release pending trial at time of charged offense, 
and danger that defendant's release would pose 
to any person in community. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1322(e), 23-1325(a). 
Pope v. U.S., 1999, 739 A.2d 819. Bail €=> 49(4) 

In most, if not all, cases, proof of (1) probable 
cause that defendant committed assault with 
intent to kill while armed (AWIKWA) and (2) 
facts and circumstances of charged offense will 
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be insufficient, without more, to establish by 
clear and convincing evidence that, a defendant 
is dangerous and preventively detainable. 
D.C.Code 1981, §§ 22-503, 22-3202, 
23-1 322(e), 23-1325(a). Pope v. U.S., 1999, 
739A.2d819. Bail ®=> 49(3.1) 

Defendant can never be presumed to be dan- 
gerous, as would subject defendant to preven- 
tive detention, solely on basis of finding of prob- 
able cause that he has committed assault with 
intent to kill while armed (AWIKYVA) or first- 
degree murder while armed (FDMWA). 
D.C.Code 1981, §§ 22-503, 22-3202, 
23-1 322(e), 23-1325(a). Pope v. U.S., 1999, 
739A.2d819. Bail &=> 49(4) 

It is trial court's duty to use sound and ad- 
vised discretion and with a caution increasing 
in degree as offense dealt with increases in 
gravity, to insure integrity of the trial and all 
concomitant proceedings. Pierce v. U. S., 
1979, 402 A.2d 1237. Criminal Law <^ 633(1) 

9. Dangerousness to community— In general 

Pretrial detention based on finding, by clear 
and convincing evidence, that no conditions of 
release would protect community if the accused 
were released, in which evidence of dangerous- 
ness consisted only of substantial probability 
that, and manner in which, the accused com- 
mitted crimes of aggravated assault and cruelty 
to child, did not violate due process, as neither 
pretrial detention statute nor Fifth Amendment 
required weight of evidence against accused to 
trump every other consideration in cumulative 
predictive judgment of dangerousness, where 
accused admitted striking three and one-half 
months' old baby three to four times over sever- 
al days, resulting in multiple skull and rib frac- 
tures. U.S.C.A. Const. Amend. 5; D.C.Code 
1981, § 23-1322(b)(2), (c), (e)(l-4). Jones v. 
U.S., 1996, 687 A.2d 574. Bail @=» 42; Consti- 
tutional Law <&=> 262 

Trial court had rational basis for decision to 
detain defendant without bond pending trial, 
though trial had been continued after mistrial, 
where defendant had prior criminal history and 
evidence at previous trial established that he 
would be danger to the community. D.C.Code 
1981, §§ 23-1322(c)(5), 23-1324(b"). Martin v. 
U.S., 1992, 6.14 A.2d 51. Bail ©=> 42 

With respect to pretrial detention, defendant 
received adequate notice of specific instances of 
his past and present conduct upon which the 
Government relied to show his dangerousness 
to the community. D.C.C.E. §§ 23-1 32 1(b), 
23-1 322(b)(2), (b)(2)(B)(i). U. S. v. Edwards, 
1981, 430 A.2d 1321, certiorari denied 102 S.Ct. 
1721, 455 U.S. 1022, 72 L.Ed.2d 141. Bail &=> 
42 

Pretrial detention statute was not unconstitu- 
tionally vague as to defendant, on theory that 
Congress left meaning of "past conduct" sup- 
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porting finding of dangerousness to discretion 
of judicial officer, where crimes with which 
defendant was charged and crimes which he 
admitted he had committed in four months pre- 
ceding his arrest, rape, sodomy, two burglaries, 
and 17 robberies, as well as adjudication of his 
juvenile social file, were all prohibited conduct 
under concededly valid criminal laws. 
D.C.C.E. §§ 23-1321(b), 23-1 322(b)(2)(B), 
23-1331(3, 4). U. S. v. Edwards, 1981, 430 
A.2d 1321, certiorari denied 102 S.Ct. 1721, 455 
U.S. 1022, 72 L.Ed.2d 141. Bail <$=> 42 

In view of defendant's past record of convic- 
tions, character, and feet of conviction for in- 
ducing a female to engage in prostitution, com- 
pelling a female by threats and duress to live a 
life of prostitution against her will, assault with 
a dangerous weapon, and mayhem and mali- 
cious disfigurement, order setting postconvic- 
tion bail was unsupported respecting necessary 
finding as to nondangerousness, and defendant 
should have been ordered detained pending ap- 
peal and should have remained in custody, not 
because he lacked means to make bail, but for 
reason that his release would present danger to 
community. D.C.C.E. §§ 23-1321(d7 e), 
23-1322(b)(3), 23-1323, 23-1325(b, c). Villines 
v. U. S., 1973, 312 A.2d 304. Bail <^> 44(3 1) 

10. Burden of proof, dangerousness to 

community 

Trial court, in making finding of dangerous- 
ness under pretrial detention statute, must em- 
ploy standard of clear and convincing evidence; 
overruling De Veau v. United States, 454 A.2d 
1308. D.C.Code 1981, § 23-1325(a). Lynch v. 
U.S., 1989, 557 A.2d 580. Bail ©==> 49(3.1) 

Standard of clear and convincing evidence 
used to make finding of dangerousness under 
pretrial detention statute applies to ultimate de- 
termination of dangerousness which trial court 
must make, not to each individual fact on which 
court relies. D.C.Code 1981, § 23-1325(a). 
Lynch v. U.S., 1989, 557 A.2d 580. Bail <^> 
49(3.1) 

At hearing held under pretrial detention stat- 
ute, clear and convincing evidence of defen- 
dant's dangerousness can be established by 
hearsay, and there is no presumption in favor of 
live testimony at such hearings. D.C.Code 
1981, § 23-1325(a). Lynch v. IIS., 1989, 557 
A.2d 580. Bail ®=» 49(3.1) 

Trial judge may consider hearsay character 
of Government's evidence in determining 
whether clear and convincing showing of de- 
fendant's dangerousness has been made at pre- 
trial detention hearing; trial judge may require 
that hearsay evidence be butressed by otherwise 
admissible evidence to meet, clear and convinc- 
ing standard. D.C.Code 1981, § 23-1325(a). 
Lynch v. U.S., 1989, 557 A.2d 580. Bail ©==> 
49(3.1) 
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Defendants are constitutionally entitled to de- 
mand proof by clear and convincing evidence 
that they are so dangerous that no combination 
of conditions of release will serve to adequately 
protect the community and that they must be 
deprived of their liberty before their trial by 
jury. United States v. Cooper, 115 WLR 1741 
(Super. Ct. 1987). 

1 1 . Obstruction of justice 

Record from pretrial hearing in misdemean- 
or threats prosecution did not support finding 
that victim was "prospective witness" in sepa- 
rate, ongoing child neglect proceeding involv- 
ing defendant, victim, and their daughter; thus, 
finding did not support hearing commissioner's 
order for preventive detention under statute au- 
thorizing such detention when there is serious 
risk that defendant will threaten, injure, or in- 
timidate prospective witness. D.C.Code 1981, 
§§ 22-507, 23-1322(b)(l)(C). Covington v. 
U.S., 1997, 698 A.2d 1033. Bail €=> 49(3.1) 

Statute authorizing preventive detention 
when there is serious risk that defendant will 
threaten, injure, or intimidate prospective wit- 
ness requires nexus between defendant's coer- 
cive conduct and witness' status as witness, 
despite amendment deleting language requiring 
defendant to have obstructionist purpose; stat- 
ute remains moored in obstruction of justice 
jurisprudence. D.C.Code 1981, 

§ 23-1 322(b)(1)(C). Covington v. U.S., 1997, 
698 A. 2d 1033. Bail <3=> 42 

Even though defendant contested complain- 
ing witness' version of events which led to de- 
fendant's arrest for obstructing justice, had trial 
court inquired into that charge and concluded 
that there was clear and convincing evidence 
that defendant was guilty of obstruction of jus- 
tice, his detention would have been warranted 
pursuant to pretrial detention statute. D.C.C.E. 
§ 23-1 322(a)(3). Jones v. U. S., 1975, 347 A.2d 
399. Bail <^> 42 

Court is not prevented by defendant's right to 
bail from acting to protect witnesses from 
threats by defendant, thus safeguarding integri- 
ty of its own process. D.C.C.E. § 23-1322. 
Blunt v. U. S., 1974, 322 A.2d 579. Bail <5=> 42 

As applied after showing that defendant had 
threatened witnesses, pretrial detention statute 
was not unconstitutional as resulting in denial 
of defendant's right to bail prior to trial. 
D.C.C.E. §§ 23-1322, 23~1322(a)(3); 
U.S.C.A. Const. Amend. 8. Blunt v. U. S., 1974, 
322A.2d579. Bail ^ 42 

1 2. Third party custody 

Particularly when requested by accused, some 
form of third-party custody should be explored 
and rationally imposed or rejected before a 
monetary bond is selected. D.C.C.E. 



§23-1322 

Mote 14 

§§ 23-1321, 23-1322, 23-1322(a), (a)(3)(d). 
Jones v. U. S., 1975, 347 A.2d 399. Bail <©=> 40 

Setting of third-party custody and intensity 
thereof as condition of pretrial release need not 
immediately result in release and custodian ob- 
tained, as well as degree of supervision under- 
taken, must be acceptable to court before re- 
lease is permitted. D.C.C.E. §§ 17-306, 
23-1321, 23-1321(a), 23-1 322(a)(3). Jones v. 
U.S., 1975, 347 A.2d 399. Bail @=> 40 

Third-party custody is the first and preferred 
condition of the trial release to be used in 
conjunction with or in lieu of personal recogni- 
zance. D.C.C.E. §§ 17-306, 23-1321, 
23-132 1(a), 23-1 322(a)(3). Jones v. U. S., 
1975, 347 A.2d 399. Bail <3=> 40 

Fact that acceptable third-party custodian is 
not available is no reason to reject pretrial re- 
lease or to resort to surety bond. D.C.C.E. 
§§ 17-306, 23-1321, 23-1321{a), 23-1 322(a)(3). 
Jones v. U. S. F 1975, 347 A.2d 399. Bail ©=> 40 

Pretrial order setting $10,000 bail for release 
of accused, who was charged with robbery and 
weapon assault in case of considerable notoriety 
and who exhibited self-oriented pattern of life 
with little or no recognition of social responsi- 
bility, and rejecting accused's plan to be placed 
in multiparty, 24-hour custody of his father, 
mother and grandmother was affirmed. 
D.C.C.E. § 23~1324(b). Marshall v. U. S., 1973, 
308 A.2d 766. Bail ©=> 51 

13. Financial conditions on release — In gener- 

al 

Monetary conditions of pretrial release may 
not be used to assure against dangerousness, 
but nonmonetary conditions may be used for 
that purpose. D.C.C.E. §§ 17-306, 23-1321, 
23-1321(a), 23-1 322(a)(3). Jones v. U. S., 
1 975, 347 A.2d 399. Bail <3=> 39 

Under Bail Reform Act of 1966, and under 
District of Columbia local bail provisions, a 
money bond may not be used to assure deten- 
tion. D.C.C.E. §§ 23-1321(d, e), 23-1 322(b)(3), 
23-1323, 23-1325(b, c). Villines v. U. S., 1973, 
312A.2d304. Bail <3=> 39 

14. Amount, financial conditions on re- 
lease 

Trial court, after reasonably rejecting non- 
monetary release conditions, was not required 
to impose money bail which would guarantee 
defendant's pretrial liberty and, since amount 
was reasonably related to risk of flight, it was 
not excessive under Eighth Amendment, even 
though defendant was unable to post it, and 
defendant might be lawfully detained lor failure 
to post the "bail. D.C.C.E. §§ 23-1321 to 
23-1323, 23-1321(a), 23-1324(b); 

U.S.C.A. Const. Amend. 8. Ireland v. U. S., 
1 979, 406 A.2d 1 259. Bail &* 52 
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Although accused charged with grand larceny 
and released on personal recognizance bond 
allegedly threatened a witness and was arrested 
on charge of obstructing justice, setting of sure- 
ty bond of $5,000 was not justified on theory 
that, in view of the serious nature of the pend- 
ing charges, amounting to an assault on integri- 
ty of judicial system, and the unemployment of 
accused, accused was unreliable and unlikely to 
abide by nonfinancial conditions of release; 
thus case must be remanded for proceedings on 
issue of pretrial detention or appropriate condi- 
tions of release. D.C.C.E. §§ 17-306, 23-1321, 
23-1322, 23-1322(a), (a)(3), (d). Jones v. U. S., 
1975, 347 A.2d 399. Bail ®=> 42; Criminal Law 
®=> 1181.5(3.1) 

15. Findings 

Finding by trial judge that defendant was a 
person described in pretrial detention statute 
was sufficient to permit Court of Appeals to 
determine that court had found allegations that 
defendant threatened government witnesses to 
be true by clear and convincing evidence. 
D.C.C.E. § 23-1322(a)(l-3). Blunt v. U. S., 
1974, 322 A.2d 579. Criminal Law <3=> 1 158(2) 

16. Burden of proof, generally 

In making finding as to commission of offense 
under pretrial detention statute, trial court must 
continue to employ probable cause standard. 
D.C.Code 1981, § 23-1 325(a). Lynch v. U.S., 
1989, 557 A.2d 580. Bail <3=> 49(1) 

Pretrial detention statute requiring that judi- 
cial officer find by substantial probability that 
accused committed offense for which he is 
charged is not constitutionally infirm on basis 
that it does not require proof beyond a reason- 
able doubt. D.C.C.E. § 23-1 322(b)(2)(C). U. S. 
v. Edwards, 1981, 430 A.2d 1321, certiorari 
denied 102 S.Ct. 1721, 455 U.S. 1022, 72 
L.Ed.2d 141. Bail <S=> 42 

Pretrial detention statute did not unconstitu- 
tionally deny defendant due process of law by 
establishing "clear and convincing" evidence as 
standard of proof in detention hearings rather 
than "reasonable doubt" standard. D.C.C.E. 
§ 23-1322. Blunt v. U. S., 1974, 322 A.2d 579. 
Bail <3=> 42; Constitutional Law <§=> 262 

17. Evidence — In general 

It is within trial court's sound discretion to 
determine appropriate scope and extent of evi- 
dentiary presentations and cross-examination at 
pretrial detention hearing, in light of proffer 
made and trial court's assessment of evidence 
developed at hearing. D.C.Code 1981, 
§ 23-1322. Tyler v. U.S., 1997, 705 A.2d 270. 
Bails 49(3.1) 

Notwithstanding return of indictment by 
grand jury, accused has right under Bail 
Reform Act to present evidence at pretrial 
detention hearing regarding nature and cir- 
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cumstances of charged offense and weight of 
evidence against accused, for purpose of 
providing information that trial court must 
consider in making individualized determina- 
tion of whether accused should be detained 
pretrial. D.C.Code 1981, § 23-1322(b, d, e). 
Tyler v. U.S., 1997, 705 A.2d 270. Bail <3=> 
49(5) 

Considerations of judicial efficiency caution 
against permitting pretrial detention hearing to 
turn into trial of indicted offense or means of 
discovery. D.C.Code 1 981, § 23-1322. Tyler v. 
U.S., 1997, 705 A.2d 270. Bail ©=> 49(5) 

With respect to pretrial detention, Govern- 
ment may proceed by use of proffer and hear- 
say, subject to discretion of judge as to nature of 
proffer and need for admissible evidence. 
D.C.C.E. § 23-1 322(b)(2)(C); U.S.C.A.Const. 
Amend. 6. U. S. v. Edwards, 1981, 430 A.2d 
1321, certiorari denied 102 S.Ct. 1721, 455 U.S. 
1022, 72 L.Ed.2d 141. Bail S 42 

In pretrial detention proceeding, Government 
may proffer a complainant's hearsay statements 
and may require a proffer from defense before ' 
compelling presence of adverse witness. 
U.S.C.A.Const. Amends. 6, 14; D.C.C.E. 
§ 23-1322. U. S. v. Edwards, 1981, 430 A.2d 
1321, certiorari denied 102 S.Ct. 1721, 455 U.S. 
1022, 72L.Ed.2d 141. Bail S 42 

18. Testimony of accused, evidence 

Defendant was denied constitutional right to 
testify in his own behalf under oath in proceed- 
ing to hold him in criminal contempt for viola- 
tion of condition of pretrial release that he 
refrain from illegal drug use when trial court 
refused to permit defendant to describe his al- 
leged presence in room when others were smok- 
ing crack cocaine to lay putative foundation for 
passive inhalation defense and to permit court 
to judge his demeanor. Criminal Rule 42(b); 
D.C.Code 1981, § 23-1329(c); U.S.C.A. Const. 
Amends. 5, 14. Beckham v. U.S., 1992, 609 
A.2dll22. Contempt^ 61(4) 

Trial court's erroneous refusal to allow defen- 
dant to testify in criminal contempt proceeding 
which was based upon alleged violation of con- 
dition of pretrial release that defendant refrain 
from illegal drug use was not harmless, al- 
though defendant had previously made unsworn 
statements to trial court denying illegal drug 
use in response to positive drug test results; 
unsworn statements consisted of defendant ut- 
tering 15 words in response to three questions 
by court which was not the equivalent of right 
to testify. Criminal Rule 42(b); D.C.Code 1981, 
§ 23-1 329(c); U.S.C.A. Const.Amends. 5, 14. 
Beckham v. U.S., 1992, 609 A.2d 1122. Con- 
tempts 66(7) 
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19. Examination of witnesses, evidence 

If Government's case turns upon testimony of 
identification witness, and defense counsel fore- 
casts irreparable suggestivity if witness appears 
at preliminary hearing, his remedy lies in a 
motion for a lineup order, to assure that identi- 
fication witness will first view the suspect at a 
lineup, rather than in the magistrate's hearing 
room; the magistrate or judge should grant this 
motion, unless cause to the contrary is shown, 
since a lineup conducted by police, with attend- 
ance of defense counsel, assures or at least 
promotes reliability of identification and is 
therefore in interest of justice. D.C.C.E. 
§ 23-1322. U. S. v. Smith, C.A.D.C. 1972, 473 
F.2d 1148, 154 U.S.App.D.C. 111. Criminal 
Law <s=> 339.8(5) 

Under pretrial detention statute, cross-exami- 
nation for limited purpose of impeaching wit- 
ness' credibility is insufficient reason to compel 
witness' presence and the requirement of pre- 
liminary proffer regarding manner in which 
witness' testimony will tend to negate substan- 
tial probability that accused committed the 
charged offense is reasonable limitation on the 
accused's right to call witnesses in his favor. 
D.C.C.E. §§ 23-1322, 23-1322(a)(l), 
23-1 324(d)(2). U. S. v. Edwards, 1981, 430 
A. 2d 1321, certiorari denied 102 S.Ct. 1721, 455 
U.S. 1022, 72 L.Ed.2d 141. Bail <3=> 42 

Pretrial detention statute provided procedure 
for detention hearings which satisfied require- 
ments of fundamental fairness and did not de- 
prive defendant of due process by denying him 
right to cross-examine witnesses who alleged 
that he had threatened them. D.C.C.E. 
§ 23-1322. Blunt v. U. S., 1974, 322 A.2d 579. 
Bail <&=> 42; Constitutional Law <£=> 262 

20. Psychiatric examinations, evidence 

If psychiatrist in pursuing Frendak inquiry 
explores details of offense and defendant's al- 
leged complicity, court should take adequate 
measures to protect Fifth Amendment rights, 
such as limiting initial access to report to de- 
fense and amicus counsel at in camera hearing. 
U.S.C.A. Const.Amend. 5. Anderson v. Sorrell, 
1984, 481 A.2d 766. Criminal Law <£=> 393(1) 

When trial court decides that psychiatrist's 
assistance is necessary to resolve Frendak inqui- 
ry, court will have two options: (1) suggest that 
psychiatrist conduct inquiry, if possible, without 
discussing details of offense and defendant's 
alleged complicity, and order psychiatrist to in- 
form court — and receive permission — if there 
remains asserted need to explore such details; 
(2) permit Frendak inquiry as broad as deemed 
necessary by psychiatrist, subject only to in- 
forming court, but not counsel, in written report 
and recommendation, as to whether details of 
offense and defendant's alleged complicity were 
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discussed. Anderson v. Sorrell, 1984, 481 A. 2d 
766. Mental Health <£=> 434 

2 1 . Conditions of detention — In general 

District court order requiring the establish- 
ment of particular procedures in District ol Co- 
lumbia jail with respect to pretrial detainees 
requiring restraints, including the keeping of a 
log reflecting use of restraints was not superflu- 
ous and would be affirmed, although it was 
deficient in several minor respects which dis- 
trict court could correct, contrary to claim of 
defendant officials that the order was superflu- 
ous since they already followed most of the 
procedures set forth in order. Campbell v. 
McGruder, C.A.D.C.1978, 580 F.2d 521, 188 
U.S.App.D.C. 258, on remand 554 F.Supp. 562. 
Prisons <£=> 13(2) 

Responsibilities of jail holding pretrial detain- 
ee to provide tolerable conditions of confine- 
ment increase as the period of detainee's incar- 
ceration grows longer. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Prisons <£=> 
4(4) 

Courts will not engage in the balancing of 
pretrial detainee's liberty interests against gov- 
ernment's interest in controlling crime and 
managing institution of pretrial detention in ad- 
ministratively feasible manner to determine 
whether the conditions of confinement violate 
detainee's constitutional rights if the conditions 
of pretrial confinement are otherwise violative 
of constitution. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Prisons ©^ 
4(4) 

District court order requiring defendant offi- 
cials to establish a classification system for 
plaintiff pretrial detainees in District of Colum- 
bia jail was affirmed insofar as it required the 
devising of a classification scheme for maxi- 
mum security assignments and contact visits, 
and district court could proceed with fashioning 
of an order on subject of contact visits if so 
advised; such order would be subject to later 
appeal. Campbell v. McGruder, C.A.D.C.1978, 
580 F.2d 521, 188 U.S.App.D.C. 258, on remand 
554 F.Supp. 562. Prisons <S=> 4(6) 

Conditions of confinement that impede pre- 
trial detainee's preparation for his defense, 
apart from the fact of confinement itself, or that 
are so harsh or intolerable as to induce him to 
plead guilty, or that damage his appearance or 
mental alertness at trial, are constitutionally 
suspect and can be justified only by the most 
compelling necessity. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Prisons <£=> 
4(4) 

Conditions of confinement that are likely to 
impair pretrial detainee's mental or physical 
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health should be subjected to closest scrutinies 
and can be justified only by the most compelling 
necessity. Campbell v. McGruder, C.A.D.C. 
1978, 580 F.2d 521, 188 U.S.App.D.C. 258, on 
remand 554 F.Supp. 562. Prisons <£=> 17(1) 

Order of district court requiring District of 
Columbia officials to provide bed linen and tow- 
els and clean clothing to pretrial detainees on a 
weekly basis was affirmed but as long as in- 
mates had access to hot water and detergent 
there was no constitutional violation in contem- 
plating that inmates would arrange their own 
cleaning of underclothing. Campbell v. McGru- 
der, C.A.D.C. 1978, 580 F.2d 521, 188 U.S.App. 
D.C. 258, on remand 554 F.Supp. 562. Prisons 
@=> 17(3) 

While some form of recreation was necessary 
to prevent mental or physical harm to pretrial 
detainees in District of Columbia jail, district 
court order requiring one hour of outdoor re- 
creation per day for each detainee was not 
affirmed and record was remanded for further 
findings concerning quality, duration and loca- 
tion of necessary recreation with reference to 
administrative necessities of jail. Campbell v. 
McGruder, C.A.D.C.1978, 580 F.2d 521, 188 
U.S.App.D.C. 258, on remand 554 F.Supp. 562. 
Prisons <£=> 17(5) 

District court order requiring officials at Dis- 
trict of Columbia jail to provide psychiatric ex- 
aminations for pretrial detainees, whose unusu- 
al behavior suggest possible mental illness, 
within 24 hours of discovery of behavior, and 
for the transfer of any detainee found to be 
mentally ill to a hospital with appropriate facili- 
ties within 48 hours of such finding was af- 
firmed. Campbell v. McGruder, C.A.D.C.1978, 
580 F.2d 521, 188 U.S.App.D.C. 258, on remand 
554 F.Supp. 562. Prisons ©=>. 17(2) 

Principles of equity, comity, federalism and 
abstention did not prevent federal court from 
granting injunctive relief against allegedly un- 
constitutional conditions at the District of Co- 
lumbia jail used to house pretrial detainees, 
notwithstanding claim that criminal prosecu- 
tions against such detainees were pending in 
the District of Columbia superior court. Camp- 
bell v. McGruder, C.A.D.C.1978, 580 F.2d 521, 
188 U.S.App.D.C. 258, on remand 554 F.Supp. 
562. Prisons ©=4(2.1) 

Pretrial detainees generally retain more rights 
than convicted prisoners, so that federal court's 
duty to protect constitutional rights conceivably 
may justify more intrusive relief by federal 
courts in the local prison system with respect to 
pretrial detainees than sentenced inmates. 
Campbell v. McGruder, C.A.D.C.1978, 580 F.2d 
521, 188 U.S.App.D.C. 258, on remand 554 
F.Supp. 562. Prisons <^> 4(2.1) 

Transfer of mentally ill pretrial detainee, in- 
carcerated in District of Columbia jail, to an 
appropriate hospital facility after diagnosis of 
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mental illness did not come solely within the 
category of habeas corpus although habeas cor- 
pus might afford alternative relief for inmate 
challenging this condition of confinement; ex- 
haustion of remedies in the Superior Court of 
the District of Columbia was not required as a 
prerequisite to federal relief regarding handling 
of pretrial detainees having diagnosed mental 
illnesses. Campbell v. McGruder, C.A.D.C. 
1978, 580 F.2d 521, 188 U.S.App.D.C. 258, on 
remand 554 F.Supp. 562. Prisons <3=> 4(2.1) 

Determination of whether conditions of con- 
finement of pretrial detainees violate their con- 
stitutional rights is to be ascertained by bal- 
ancing the detainees' liberty interests against 
government's interest in controlling crime and 
managing institution of pretrial detention in 
administratively feasible manner. Campbell v. 
McGruder, C.A.D.C.1978, 580 F.2d 521, 188 
U.S.App.D.C. 258, on remand 554 F.Supp. 
562. Prisons <3=> 4(4) 

Each restriction of the jail regimen with re- 
spect to pretrial detainees must be carefully 
examined to determine if it is justified by sub- 
stantial necessities of jail administration; to 
evaluate necessities court will look to the needs 
of state to produce detainee for trial, to main- 
tain security of jail, or generally to sustain insti- 
tution of pretrial detention at feasible cost. 
Campbell v. McGruder, C.A.D.C.1978, 580 F.2cl 
521, 188 U.S.App.D.C. 258, on remand 554 
F.Supp. 562. Prisons <3=> 4(4) 

Presumption of innocence of pretrial detainee 
requires that, to as great an extent as practically 
possible, pretrial detainee leaves jail no worse 
off than he entered it. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Prisons <3=> 
4(4) 

22. Juveniles, conditions of detention 

Appeal challenging temporary placement of 
child in need of supervision (CINS) in detention 
facility, on ground that statute prohibited place- 
ment of children adjudicated in need of supervi- 
sion in a facility for delinquents, was not ren- 
dered moot by child's subsequent placement in 
group home, considering that limited time that 
child remains in detention facility while await- 
ing placement in a foster home or an institution 
prevents full litigation of issue before cessation 
of challenged action. D.C. Code 1981, 
§ 16-2320(d). In re W.L., 1991, 603 A.2d 839. 
Infants ©=248.1 

Trial court's order for temporary detention of 
child adjudicated in need of supervision (CINS) 
at detention facility was not reversible error, 
even though facility contained delinquent 
youths, and statute does not permit placement 
of CINS children in a facility for delinquent 
children, since facility was not a facility main- 
tained for adjudicated and committed delin- 
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quent youths, although due to judicial orders, 
half of the population was in that status on date 
of hearing; rather, receiving home was a facili- 
ty designed, and generally used for detained 
youth prior to trial, and court's order imposed 
strict conditions for separation of child from 
any delinquents held at facility. D.C.Code 
1981, § 16-2320(d). In re W.L., 1991, 603 A.2d 
839. Infants <3=> 253 

Record on appeal from order for pretrial de- 
tention of juvenile pending trial on a delinquen- 
cy petition charging heroin possession disclosed 
no abuse of discretion by the trial judge. Mat- 
ter of A. W., 1976, 353"A.2d 686/ Infants &* 
192 

23. Time limitations on pretrial detention 

There are no time limitations on period of 
pretrial detention of person charged with as- 
sault with intent to kill while armed who has 
been found to be at risk of flight or to be danger 
to community; statute providing for such pre- 
trial detention plainly and unambiguously did 
not include time limitations. D.C.Code 1981, 
§ 23-1.325(a). McPherson v. U.S., 1997, 692 
A.2d 1342. Bail <3=> 42 

Trial court could not, sua sponte, postpone 
trial date of defendant who had been detained 
prior to trial, so as to cause trial date to occur 
more than 100 days after defendant's first court 
appearance, without a request from government 
in form of a petition showing good cause. 
D.C.Code 1981, § 23-1322(h). Best v. U.S., 
1994, 651 A.2d 790. Criminal Law <&=> 
577.11(1), 577.13, 577.15(1) 

Statute setting forth maximum periods during 
which defendants can be incarcerated pending 
trial abrogates prior cases finding an inherent 
authority in court to order pretrial detention. 
D.C.Code 1981, § 23-1322. Best v. U.S., 1994, 
651 A.2d 790. Bail ©^42 

Statutory requirement that trial begin within 
100 days of defendant's initial detention does 
not protect defendant's right to speedy trial 
pursuant to Sixth Amendment; rather, it vindi- 
cates defendant's Eighth Amendment right to 
bail. U.S.C.A. Const.Amends. 6, 8; D.C.Code 
1981, § 23-1322(h). Mack v. U.S., 1994, 637 
A.2d 430. Bail <3=> 42; Criminal Law <£=> 577.5 

Once a defendant has been ordered detained, 
the clock starts running and with certain excep- 
tions he must be either tried or granted condi- 
tions of release within a maximum of 90 days, 
and the later addition of new charges, even 
though they may be very serious, cannot toll the 
maximum detention period or start it running 
again. D.C.Code 1981, §§ 23-1322, 23-1322(b- 
d), (d)(2). Hazel v. U.S., 1984, 483 A.2d 1157. 
Bail©=>42 

The trial court had no authority, other than 
that provided by statute, to order pretrial deten- 
tion of defendant and thus, when 90 days ex- 
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pired and defendant's trial had not begun fol- 
lowing original order of detention, defendant 
had right to have conditions of release set like 
any other defendant awaiting trial notwith- 
standing subsequent filing of new charges of 
briberv and obstruction of justice. D.C.Code 
1981, §§ 23-1322, 23-1322(b-d), (d)(2). Hazel 
v. U.S., 1984, 483 A.2d 1157. Bail <3=» 42 

Effect of pretrial detention statute, aside from 
detention, is to ensure the defendant an expedit- 
ed trial. D.C.C.E. § 23-1322. Jones v. U. S-, 
1 975, 347 A.2d 399. Bail <$=> 42 

The running of the 100-day time for trial 
requirement of the Emergency Act for preven- 
tive detention is tolled when surety bond is set, 
even if defendant cannot make bond. United 
States v. Bovd, 120 WLR 1473 (Super. Ct. 
1992). 

It is only when the government subsequently 
requests that a defendant be preventively de- 
tained that the running of the 100-day time 
limit continues or starts to run again if the 
preventive detention request is made at some 
point after the defendant's first court appear- 
ance. United States v. Boyd, 120 WLR 1473 
(Super. Ct. 1992). 

Preventively detained defendants are not enti- 
tled to the modification of their detention status 
if the start of their trial is delayed because the 
court must resolve timely filed pretrial motions. 
United States v. Turner, 121 WLR 105 (Super. 
Ct. 1992). 

Defendant who waived his right to have his 
trial commence within 100 days when his attor- 
ney was granted a continuance because of his 
heavy caseload, and who then accepted the gov- 
ernment's plea offer and entered a guilty plea 
but before being sentenced, was allowed to 
withdraw his guilty plea, which started a new 
100-day period. United States v. Alexander, 122 
WLR 969 (Super. Ct. 1994). 

The legislature has deemed 9 months the out- 
er limit for the government to investigate and 
decide whether it has sufficient evidence to re- 
quest that a grand jury indict a case; the govern- 
ment should not be penalized for using this 
period of time to investigate a case adequately 
and properly by having some of this time 
charged against it in establishing a speedy trial 
violation. United States v. Montgomery, 123 
WLR 1665 (Super. Ct. 1995). 

Administering an oath to a witness to resolve 
a motion filed by the defendant tolls the running 
of the statutory 100-day requirement of subsec- 
tion (h) of this section. United States v. Turner, 
121 WLR 105 (Super. Ct. 1992). 

Under subdivision (h)(2) of this section, the 
swearing of the first witness and then having 
him state his name for the record was not an 
insignificant event, and had the legal effect of 
tolling the running of the statutory period, and 
could not be considered as a mere pretense to 
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avoid the 100-day requirements of subsection 
(h) of this section. United States v. Turner, 121 
WLR 105 (Super. Ct. 1992). 

24. Revocation of release 

Commitment of defendant to pretrial deten- 
tion was not rendered improper by mere fact 
thai government did not move for such deten- 
tion until five months after defendant's arrest. 
D.C.C.E. § 23-1322. Blunt v. U. S., 1974, 322 
A.2d 579. Bail <3^ 42 

Pretrial detention statute does not require 
that government make motion for pretrial de- 
tention as soon as grounds therefor become 
apparent or be thereafter foreclosed from mak- 
ing such motion. D.C.C.E. § 23-1322. Blunt v. 
U.S., 1974,322 A.2d 579. Bail &» 42 

25. Contempt for violating conditions of re- 

lease 

Defendant did not receive sufficient notice 
that she was required to refrain from having 
indirect contact with individual through his at- 
torney as condition of her pretrial release as 
required for criminal contempt conviction for 
failure to obey judicial order, as condition of 
pretrial release, to stay away from individuals 
involved in her upcoming prosecution for mali- 
cious destruction of property; sole written state- 
ment of pretrial release conditions did not com- 
mand defendant to stay away from third parties 
associated with individuals, and trial judge's 
oral instruction as to third parties was general, 
such that defendant could not reasonably infer 
from those words that she was not to have 
contact with individual's attorney. D.C.Code 
1981, §§ 23-132 1(a)(2), '23-1322(0(1); Criminal 
Rule 42(b). Smith v. U.S., 1996, 677 A.2d 1022. 
Contempt <>^ 20 

26. Dismissal 

Even if motions judge abused her discretion 
in granting prosecution one-day continuance 
and permitting prosecutor to seek immediate 
superseding indictment after expiration of statu- 
tory time period for filing indictment, proper 
remedy was to reconsider defendant's detention 
without bond, not terminate prosecution. 
D.C.Code 1981, § 23-1322(h). ' Mack v. U.S., 
1994, 637 A. 2d 430. Criminal Law &=> 
303.30(1), 616 

27. Review — In general 

Where, although government's proffer of 
proof that defendant had made threats against 
prospective witnesses as technically made be- 
fore government made its motion for pretrial 
detention, defendant and his counsel were pres- 
ent at time of proffer but made no effort to 
rebut it and both failed to ask court for addi- 
tional time to gather evidence to rebut allega- 
tion of threats or took advantage of actual offer 
of court for such time, any error made by court 



CRIMINAL PROCEDURE 

in relying on government's proffer did not prej- 
udice defendant and was harmless. D.C.C.E. 
§§ 23-1322, 23-1322(b)(2)(C), (c)(4, 5). Blunt 
v. U. S., 1974, 322 A.2d 579. Criminal Law <&=> 
1168(2) 

28. Mootness, review 

Given history of defendant District of Colum- 
bia officials' grudging resistance, ineffectiveness 
of their previous efforts at compliance with 
court orders designed to relieve unconstitution- 
al prison conditions with respect to pretrial 
detainees and the flagrant and shocking charac- 
ter of past violations, district court was fully 
justified in concluding that case was not moot 
because of efforts officials had made to alleviate 
some of the conditions including construction of 
additional facilities. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Action <&=> 6 

There was sufficient evidence to support find- 
ing that opening of new detention facilities sub- 
sequent to institution of suit challenging consti- 
tutionality of conditions of incarceration lor 
pretrial detainees in District of Columbia jail 
did not render moot request of plaintiff detain- 
ees for equitable relief. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Action <&=> 6 

Where subsequent to time amended com- 
plaint was filed challenging constitutionality of 
preventive detention provisions of District of 
Columbia Court Reform and Criminal Proce- 
dure Act by plaintiff who had been incarcerated 
under such provisions, the District of Columbia 
Court of Appeals vacated the order of the Supe- 
rior Court under which a plaintiff had been 
detained and as result of proceedings on re- 
mand a parole violation warrant was executed 
against plaintiff who was being detained pend- 
ing trial as a parole violator, the complaint 
would be dismissed as moot as against conten- 
tion that in view of short term nature of preven- 
tive detention orders, appellate review of deten- 
tion orders, at least if limited to individual cases 
of detention, would always be frustrated on 
mootness grounds. D.C.C.E. § 23-1 322(e). 
Dash v. Mitchell, 1972, 356 F.Supp. 1292. Con- 
stitutional Law <3=> 46(1) 

Where subsequent to time amended com- 
plaint was filed challenging constitutionality of 
preventive detention provisions of District of 
Columbia Court Reform and Criminal Proce- 
dure Act by plaintiff who had been incarcerated 
under such provisions, the District of Columbia 
Court of Appeals vacated the order of the supe- 
rior court under which plaintiff had been de- 
tained, and as result of proceedings on remand 
a parole violation warrant was executed against 
plaintiff who was being detained pending trial 
as a parole violator, the complaint would be 
dismissed as moot as against contention that 
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"collateral consequences" attached to original Defendant's guilty plea to obstruction of jus- 
determination of superior court that plaintiff tice rendered moot his prior notice of appeal 
should be preventively detained. D.C.C.E. from pretrial order detaining defendant without 
§ 23-1322(e). Dash v. Mitchell, 1972, 356 bail, and thus, Court of Appeals would not con- 
F.Supp. 1292. Declaratory Judgment <3» 124.1 sider that issue - issue involved narrow class ol 
^ ,, . , , . . , , potential detainees, namelv, those who attempt 
Court of Appeals would consider, on rehear- tQ obgtruct justke in pend ^ ng crimina] case not 

ing en banc, whether defendant had right at of themselves but of anoth er and whom Govern- 

pretnal detention hearing to present evidence ment seeks to detain so]e]v under provision f or 

regarding nature and circumstances of charged obstructing justice. D.C.Code 1981, 

offense and weight of evidence against defen- §§ 22-722(a)(l), 23-1322. McClain v. U.S., 

dant, though issue was moot as to defendant 1992, 601 A. 2d 80. Criminal Law <&> 1134(3) 
because he had pled guilty; defendant presented Fact that case may or may not be quasi class 

issue of importance that was likely to recur yet action is factor that the Court of Appeals may 

evade review, and issue was fully briefed by consider in deciding whether to dismiss action 

interested parties. D.C.Code 1981, a s moot; however, quasi class action is not 

§ 23-1322(b, d, e); Court of Appeals Rule necessary condition to deciding issue on merits 

40(e)(2). Tyler v. U.S., 1997, 705 A.2d 270. in face of mootness challenge. Lynch v. U.S., 

Criminal Law <S=> 1134(3) 1989, 557 A.2d 580. Criminal Law <&> 1 134(3) 

§ 23-1323. Detention of addict. 

(a) Whenever it appears that a person charged with a crime of violence, as 
defined in section 23-1331(4), may be an addict, as defined in section 
23-1331(5), the judicial officer may, upon motion of the United States attorney, 
order such person detained in custody for a period not to exceed three calendar 
days, under medical supervision, to determine whether the person is an addict. 

(b) Upon or before the expiration of three calendar days, the person shall be 
brought before a judicial officer and the results of the determination shall be 
presented to such judicial officer. The judicial officer thereupon (1) shall treat 
the person in accordance with section 23-1321, or (2) upon motion of the 
United States attorney, may (A) hold a hearing pursuant to section 23-1322, or 
(B) hold a hearing pursuant to subsection (c) of this section. 

(c) A person who is an addict may be ordered detained in custody under 
medical supervision if the judicial officer — 

(1) holds a pretrial detention hearing in accordance with § 23-1 322(d); 

(2) finds that— 

(A) there is clear and convincing evidence that the person is an addict; 

(B) based on the factors set out in § 23-1322(e), there is no condition or 
combination of conditions of release which will reasonably assure the 
safety of any other person or the community; and 

(C) on the basis of information presented to the judicial officer by proffer 
or otherwise, there is a substantial probability that the person committed 
the offense for which he is present before the judicial officer; and 

(3) issues an order of detention accompanied by written findings of fact 
and the reasons for its entry. 

(d) The provisions of § 23-1 322(h) shall apply to this section. 

(July 29, 1970, 84 Stat. 646, Pub. L. 91-358, title II, § 210(a); July 3, 1992, D.C. Law 
9-125, § 4, 39DCR2134.) 
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Westlaw Key Number Searches: 49k42; C .J.S. Chemical Dependents §§ 2 to 3. 
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Encyclopedias 

CJ.S. Bail. 



Notes of Decisions 



Standing 1 "regulate" one aspect of administration of crim- 
— inal justice within the District of Columbia, and 

^ ,. any expenditure of funds in administration of 

1. Standing , ■ r . j i <<■ j , i»> • 

,,_ . . i , . .rr -> • - r ■ v the preventive division was only incidental in 

Organizational rfaintiffs consisnng of indi- character . D . C .C.E. §§ 23-1322, 23-1323; 

vidual trustees of_ Public Defender Service of y s c A Const ar( L § 8 c , ]? Dash v 

District oi Columbia, Washington Urban League A/f . , 1T in _^ __, r c .- n - ~ 

T . i i A • /-• -i t u <• f T Mitchell, 1972, 356 F.Supp. 1292. Constitu- 

Incorporated, and American Civil Liberties Un- , T ' ' , yv 

ion Fund of the national capital area had no tlonal Law ^ 4 " (2) 

standing to challenge constitutionality of Dis- Plaintiffs had no standing as District of Co- 

trict of Columbia Reform and Criminal Proce- lumbia taxpayers to challenge constitutionality 

dure Act of 1970, where allegations failed to set of District of Columbia Court Reform and Crim- 

out any "injury in fact" to the plaintiffs. inal Procedure Act on theory that plaintiffs' tax 

D.C.C.E. §§ 23-1322, 23-1323; U.S.C.A. Const. payments and those of other taxpayers of Dis- 

art. 3, § 1 et seq. Dash v. Mitchell, 1972, 356 trict would be used to defray costs of pretrial 

F.Supp. 1292. Constitutional Law <3=> 42.3(1) detention of persons pursuant to the Act, since 

Plaintiffs had no standing as federal taxpayers the preventive detention provisions were not 

to challenge constitutionality of District of Co- part of a "spending program" but served pri- 

lumbia Reform and Criminal Procedure Act on marily to "regulate" one aspect of administra- 

theory that the plaintiffs' tax payments and tion of criminal justice within the district, 

those of other taxpayers would be used to defray D.C.C.E. §§ 23-1322, 23-1323; U.S.C.A. Const, 

costs of pretrial detention of persons pursuant art. 3, § 1 et seq. Dash v. Mitchell, 1972, 356 

to the Act, since the Act serves primarily to F.Supp. 1292. Constitutional Law C=» 42.3(2) 

§ 23-1324. Appeal from conditions of release. 

(a) A person who is detained, or whose release on a condition requiring him 
to return to custody after specified hours is continued, after review of his 
application pursuant to § 23-1 32 1(c)(4) by a judicial officer, other than a judge 
of the court having original jurisdiction over the offense with which he is 
charged or a judge of a United States court of appeals or a Justice of the 
Supreme Court, may move the court having original jurisdiction over the 
offense with which he is charged to amend the order. Such motion shall be 
determined promptly. 

(b) In any case in which a person is detained after (1) a court denies a 
motion under subsection (a) to amend an order imposing conditions of release, 

536 



BAIL AGENCY AND PRETRIAL DETENTION § 23-1324 

(2) conditions of release have been imposed or amended by a judge of the court 
having original jurisdiction over the offense charged, or (3) he is ordered 
detained or an order for his detention has been permitted to stand by a judge of 
the court having original jurisdiction over the offense charged, an appeal may 
be taken to the court having appellate jurisdiction over such court. Any order 
so appealed shall be affirmed if it is supported by the proceedings below. If the 
order is not so supported, the court may remand the case for a further hearing, 
or may, with or without additional evidence, order the person released pursu- 
ant to section 23-132 1(a). The appeal shall be determined promptly. 

(c) In any case in which a judicial officer other than a judge of the court 
having original jurisdiction over the offense with which a person is charged 
orders his release with or without setting terms or conditions of release, or 
denies a motion for the pretrial detention of a person, the United States 
attorney may move the court having original jurisdiction over the offense to 
amend or revoke the order. Such motion shall be considered promptly. 

(d) In any case in which— 

(1) a person is released, with or without the setting of terms or conditions 
of release, or a motion for the pretrial detention of a person is denied, by a 
judge of the court having original jurisdiction over the offense with which the 
person is charged, or 

(2) a judge of a court having such original jurisdiction does not grant the 
motion of the United States attorney filed pursuant to subsection (c), 

the United States attorney may appeal to the court having appellate jurisdiction 
over such court. Any order so appealed shall be affirmed if it is supported by 
the proceedings below. If the order is not so supported, (A) the court may 
remand the case for a further hearing, (B) with or without additional evidence, 
change the terms or conditions of release, or (C) in cases in which the United 
States attorney requested pretrial detention pursuant to sections 23-1322 and 
23-1323, order such detention. 

(July 29, 1970, 84 Stat. 647, Pub. L. 91-358, title II, § 210(a); July 3, 1992, D.C. Law 
9-125, § 5, 39DCR2134.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 23-1324. For legislative history of D.C. Law 9-125, see 

in-7-jT-j c -n n~>A Historical and Statutory Notes following 

1973 Ed. , s 23-1324. §23-1321 " 

Cross References 
Section References 

This section is referred to in § 23-1325. 

Library References 

Key Numbers Westlaw Key Number Searches: 49k73. 1(1); 

Bail <£=>73.1(1). 110kl023(3). 

Criminal Law <S=> 1023(3). 
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Encyclopedias 

C.J.S. Bail. 

C.J.S. Release and Detention Pending Pro- 
ceedings §§ 81 to 83, 86 to 87. 



C.J.S. Criminal Law §§ 1672 to 1673, 1675. 



Notes of Decisions 



Conditions of detention 6 

Construction and application 1 

Dangerousness to community 4 

Detention as condition precedent to review 9 

Financial conditions on release 5 

Findings 7 

Grounds for grant or denial of release, general- 

ly 3 
Probable cause 2 
Record and findings 7 
Review 8, 9 

In general 8 

Detention as condition precedent to review 
9 



1. Construction and application 

Pretrial detention orders are "regulatory," 
not punitive, measures, which are open to peri- 
odic review and modification and, thus, such 
orders are preliminary and ancillary to prosecu- 
tion, rather than being separate cases in their 
own right. D.C.Code 1981, §§23-1324, 
23-1325(a, d). Kleinbart v. U.S., 1992, 604 
A.2d861. Bail ©=42 

Bail and commitment determinations by trial 
court are ad hoc matters governed by statutory 
guidelines. D.C.C.E. §§ 23-1 324(d), 23-1325(b, 
d). Ibn-Tamas v. U. S., 1977, 368 A.2d 520. 
Bail <3=> 42 

2. Probable cause 

In making finding as to commission of offense 
under pretrial detention statute, trial court must 
continue to employ probable cause standard. 
D.C.Code 1981, § 23-1 325(a). Lynch v. U.S., 
1989, 557 A.2d 580. Bail ®=> 49(1) 

3. Grounds for grant or denial of release, gen- 

erally 

Pretrial detention may not violate a detainee's 
right to bail. Campbell v. McGruder, C.A.D.C. 
1978, 580 F.2d 521, 188 U.S.App.D.C. 258, on 
remand 554 F.Supp. 562. Bail <3=> 42 

Trial court had rational basis for decision to 
detain defendant without bond pending trial, 
though trial had been continued after mistrial, 
where defendant had prior criminal history and 
evidence at previous trial established that he 
would be danger to the community. D.C.Code 
1981, §§ 23-1 322(c)(5), 23-1 324(b). Martin v. 
U.S., 1992, 614 A.2d 51. Bail <3=> 42 

Where, in the course of 24-hour review proce- 
dure invoked by accused, superior court judge 
failed to articulate reasons for rejecting ac- 
cused's request for less onerous release condi- 



tions, remand was necessary. D.C.Code 1981, 
§ 23-1 321 (d, e). Clotterbuck v. U.S., 1983, 459 
A.2d 134. Bail <S= 42.5 

Superior court criminal rule providing that 
review of superior court commissioner's deter- 
mination of conditions of release shall be made 
by the commissioner who made the determina- 
tion does not divest judges of the superior court 
of their plenary power respecting bail. Crimi- 
nal Rule 117. Clotterbuck v. U.S., 1983, 459 
A.2d 134. Bail <S= 42.5 

Superior court judge had authority to modify 
conditions of release originally imposed upon 
accused by superior court commissioner. 
Criminal Rule 117. Clotterbuck v, U.S., 1983, 
459 A.2d 134. Bail &=> 42.5 

Proceedings at pretrial detention hearing, at 
which Government argued and judge concluded 
that defendant should be detained without bond 
pending trial because of risk of danger he pre- 
sented to community, were sufficient to support 
order to detain defendant, who was found to 
have committed murder in front of witnesses 
"because of a slight, trivial disagreement". 
D.C.Code 1981, §§ 23-1321, 23-1324(b), 
23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76 L.Ed.2d 35 1 . Bail <^> 49(5) 

Evidence was sufficient to support trial 
court's denial of release pending imposition of 
sentence, in proceeding in which trial judge 
concluded that he was not clearly convinced by 
evidence that welfare of defendant's young chil- 
dren might not be jeopardized by release of 
defendant, who was convicted of second-degree 
murder of husband who died by being shot 
between the eyes after being knocked to floor by 
earlier shot. D.C.C.E. §§ 23-1324(d), 
23-1325(b, d). Ibn-Tamas v. U. S., 1977, 368 
A.2d 520. Bail ©= 42 

Where, prior to accused's conviction of sec- 
ond-degree burglary, he had been convicted of 
taking property without right, housebreaking, 
disorderly conduct and drunkenness, had been 
twice convicted of unlawful entry and petit lar- 
ceny and had been arrested four times on 
charges of housebreaking, trial court's inability 
to find that if released accused would not pose 
danger to community and its refusal to grant 
bail pending appeal from second degree burgla- 
ry conviction were not improper. D.CC.E. 
§§ 23-1324(b), 23-1 325(c). Johnson v. U. S., 
1972, 291 A.2d 697. Bail <3=> 44(2) 
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4. Dangerousness to community 

Trial court, in making finding of dangerous- 
ness under pretrial detention statute, must em- 
ploy standard of clear and convincing evidence; 
overruling De Veau v. United States, 454 A. 2d 
1308. D.C.Code 1981, § 23-1325(a). Lynch v. 
U.S., 1989, 557 A.2d 580. Bail «S» 49(3.1) 

Standard of clear and convincing evidence 
used to make finding of dangerousness under 
pretrial detention statute applies to ultimate de- 
termination of dangerousness which trial court 
must make, not to each individual fact on which 
court relies. D.C.Code 1981, § 23-1 325(a). 
Lynch v. U.S., 1989, 557 A. 2d 580. Bail <** 
49(3.1) 

At hearing held under pretrial detention stat- 
ute, clear and convincing evidence of defen- 
dant's dangerousness can be established by 
hearsay, and there is no presumption in favor of 
live testimony at such hearings. D.C.Code 
1981, § 23-1325(a). Lynch v. U.S., 1989, 557 
A.2d580. Bail<^ 49(3.1) 

Trial judge may consider hearsay character 
of Government's evidence in determining 
whether clear and convincing showing of de- 
fendant's dangerousness has been made at pre- 
trial detention hearing; trial judge may require 
that hearsay evidence be butressed by otherwise 
admissible evidence to meet clear and convinc- 
ing standard. D.C.Code 1981, § 23-1 325(a). 
Lynch v. U.S., 1989, 557 A.2d 580. Bail <£=> 
49(3.1) 

5. Financial conditions on release 

Trial court, after reasonably rejecting non- 
monetary release conditions, was not required 
to impose money bail which would guarantee 
defendant's pretrial liberty and, since amount 
was reasonably related to risk of flight, it was 
not excessive under Eighth Amendment, even 
though defendant was unable to post it, and 
defendant might be lawfully detained for failure 
to post the bail. D.C.C.E. §§ 23-1321 to 
23-1323, 23-1321(a), 23-1324(b); 

U.S.C.A.Const. Amend. 8. Ireland v. U. S., 
1979, 406 A.2d 1259. Bail <S=> 52 

Pretrial order setting $10,000 bail for release 
of accused, who was charged with robbery and 
weapon assault in case of considerable notoriety 
and who exhibited self-oriented pattern of life 
with little or no recognition of social responsi- 
bility, and rejecting accused's plan to be placed 
in multiparty, 24-hour custody of his father, 
mother and grandmother was affirmed. 
D.C.C.E. § 23-1324(b). Marshall v. U. S., 1973, 
308A.2d766. Bail«3=»51 

6. Conditions of detention 

Conditions of confinement that impede pre- 
trial detainee's preparation for his defense, 
apart from the fact of confinement itself, or that 
are so harsh or intolerable as to induce him to 
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plead guilty, or that damage his appearance or 
mental alertness at trial, are constitutionally 
suspect and can be justified only by the most 
compelling necessity. Campbell v. McGruder, 
C.A.D.C.1978, 580 F.2d 521, 188 U.S.App.D.C. 
258, on remand 554 F.Supp. 562. Prisons ©^ 
4(4) 

7. Record and findings 

Court of Appeals, to facilitate review of deci- 
sion to detain a defendant charged with first- 
degree murder without bond pending trial, re- 
quires written statement or its equivalent, a 
transcript of trial court's reasoned holding, 
since without written finding or transcript it is 
difficult to proceed on expedited basis contem- 
plated by statute. D.C.Code 1981, 
§§ 23-1324(b), 23-1325(a); Court of Appeals 
Rules 4, Pt, III, 9(a). De Veau v. U.S., 1982, 
454 A.2d 1308, certiorari denied 103 S.Ct. 1781, 
460 U.S. 1087, 76 L.Ed.2d 351. Criminal Law 
«S» 1115(1) 

Where trial court set secured money bonds of 
$10,000 each for two defendants charged with 
murder during perpetration of robbery, but rec- 
ord did not contain full information concerning 
nature and circumstances of offense and why 
other conditions of release would not be suit- 
able, proceedings on appeal after defendants' 
motions for review of bond had been overruled 
would be remanded for supplementation of rec- 
ord by complete statement by trial court on 
those matters or, if trial court deemed it appro- 
priate, entry of new orders respecting pretrial 
bail. D.C.C.E. §§ 22-2401, 23-1321, 23-1324; 
18 U.S.C.A. §§3146 etseq., 3500. Bouknight v. 
U. S., 1973, 305 A.2d 524. Criminal Law ®=> 
1181.5(2) 

8. Review — In general 

Court of Appeals' review of preventive deten- 
tion order is limited; Court will not substitute its 
assessment of defendant's dangerousness for tri- 
al judge's determination of that essentially fac- 
tual issue, and will therefore sustain judge's 
decision so long as it is supported by proceed- 
ings below. D.C.Code 1981, §§ 23-1324(b), 
23-1325(a). Pope v. U.S., 1999, 739 A.2d 819. 
Criminal Law <S=> 1158(1) 

Defendant's guilty plea to obstruction of jus- 
tice rendered moot his prior notice of appeal 
from pretrial order detaining defendant without 
bail, and thus, Court of Appeals would not con- 
sider that issue; issue involved narrow class of 
potential detainees, namely, those who attempt 
to obstruct justice in pending criminal case not 
of themselves but of another and whom Govern- 
ment seeks to detain solely under provision for 
obstructing justice. D.C.Code 1981, 

§§ 22-722(a)(l), 23-1322. McClain v. U.S., 
1992, 601 A.2d 80. Criminal Law <^> 1134(3) 
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9. — — Detention as condition precedent to merit as condition to his continued relief was 

review improper as he was not under detention and as 

Detention is condition to right of appeal from no extraordinary situation was presented, and 

pretrial bail determination. D.C.C.E. tnuSf wou ld be dismissed. D.C.C.E. § 23-1324; 

§ 23-1324. Walls v. U. S., 1976, 364 A.2d 154. 28 u s c A § J651 WaRs v u s 1976? 364 



Criminal Law <$=> 1 026 

Defendant's appeal from pretrial bail order 
which required him to obtain full-time employ- 



A.2d 154. Criminal Law ©=> 1 131(4) 



§ 23-1325. Release in first degree murder and assault with intent to kill 
while armed cases or after conviction. 

(a) A person who is charged with murder in the first degree or assault with 
intent to kill while armed shall be treated in accordance with the provisions of 
section 23-1321 unless the judicial officer has reason to believe that no one or 
more conditions of release will reasonably assure that the person will not flee 
or pose a danger to any other person or to the community. If such a risk of 
flight or danger is believed to exist, the person may be ordered detained. In 
any pretrial detention hearing under the provisions of this section, if the 
judicial officer finds that there is a substantial probability that the person has 
committed murder in the first degree while armed with or having readily 
available a pistol, firearm, or imitation firearm, there shall be a rebuttable 
presumption that no condition or combination of conditions of release will 
reasonably assure the safety of any other person or the community. 

(b) A person who has been convicted of an offense and is awaiting sentence 
shall be detained unless the judicial officer finds by clear and convincing 
evidence that he is not likely to flee or pose a danger to any other person or to 
the property of others. Upon such finding, the judicial officer shall treat the 
person in accordance with the provisions of section 23-1321 . 

(c) A person who has been convicted of an offense and sentenced to a term of 
confinement or imprisonment and has filed an appeal or a petition for a writ of 
certiorari shall be detained unless the judicial officer finds by clear and 
convincing evidence that (1) the person is not likely to flee or pose a danger to 
any other person or to the property of others, and (2) the appeal or petition for 
a writ of certiorari raises a substantial question of law or fact likely to result in 
a reversal or an order for new trial. Upon such findings, the judicial officer 
shall treat the person in accordance with the provisions of section 23-1321. 

(d) The provisions ■ of section 23-1324 shall apply to persons detained in 
accordance with this section, except that the finding of the judicial officer that 
the appeal or petition for writ of certiorari does not raise by clear and 
convincing evidence a substantial question of law or fact likely to result in a 
reversal or order for new trial shall receive de novo consideration in the court 
in which review is sought. 

(July 29, 1970, 84 Stat. 647, Pub. L. 91-358, title II, § 210(a); Sept. 17, 1982, D.C. Law 
4-152, §§ 4, 5, 29 DCR 3479; July 28, 1989, D.C. Law 8-19, § 2(b), 36 DCR 2844; May 
8, 1990, D.C. Law 8-120, § 2(b), 37 DCR 24; July 3, 1992, D.C. Law 9-125, § 6, 39 
DCR 2 134.) 

540 



BAIL AGENCY AND PRETRIAL DETENTION 



Historical and Statutory Notes 



§23-1325 

Mote 1 



Prior Codifications 

1981 Ed., § 23-1325. 
1973 Ed., § 23-1325. 

Legislative History of Laws 

For legislative history of D.C. Law 4-152, see 
Historical and Statutory Notes following 
§ 23-1321. 



For legislative history of D.C. Law 8-19, see 
Historical and Statutory Notes following 
§ 23-1322. 

For legislative history of D.C. Law 8-120, see 
Historical and Statutorv Notes following 
§ 23-1322. 

For legislative history of D.C. Law 9-125, see 
Historical and Statutory Notes following 
§ 23-1321. 



Cross References 



Section References 

This section is referred to in § 23-1321 . 



Library References 



Key Numbers 

Bail <S=>43, 44. 
West! aw Key 
49k44. 



Number Searches: 49k43; 



ALR Library 

Comment Note. — When Criminal Case Be- 
comes Moot So As To Preclude Review Of 
Or Attack On Conviction Or Sentence, 9 
AX.R. 3rd 462. 



Encyclopedias 

C.J.S. Bail. 

C.J.S. Release and Detention Pending Pro- 
ceedings §§ 18 to 23, 34. 

Treatises and Practice Aids 

Wright & Miller: Federal Prac. & Proc. 
§ 767 (R 46). 



Motes of Decisions 



Construction and application 2 
Dangerousness to community, pretrial deten- 
tion 8 
Federal legislation 4 
Findings, postconviction release 15 
Findings, pretrial detention 10 
Flight risk, pretrial detention 9 
Hearing required, pretrial detention 6 
Likelihood of reversal, postconviction release 

14 
Mootness, review 18 
Postconviction release 13-15 

In general 13 

Findings 15 

Likelihood of reversal 14 
Pretrial detention 5-11 

In general 5 

Dangerousness to community 8 

Findings 10 

Hearing required 6 

Probable cause 7 

Risk of flight 9 

Time limitations on pretrial detention 1 1 
Probable cause, pretrial detention 7 
Retroactivity 3 
Review 16-18 

In general 16 

Mootness 18 

Scope of review 17 
Revocation of release 12 
Risk of flight, pretrial detention 9 
Scope of review 1 7 



Time limitations on pretrial detention 
Validity 1 



11 



1. Validity 

There may well be times when state is justi- 
fied in denying bail pending appeal, but when 
different standards are applied to bail applica- 
tions based on an apparently arbitrary classifi- 
cation, courts are not obliged to accept hypo- 
thetical or unfounded excuses for distinction 
drawn. Narcotic Drugs Import and Export Act, 
§ 2(c, f), 21 U.S.C.A. § 174; 26 U.S.C.A. (I.R.C. 
1954) § 4704(a); D.C.C.E. § 23-1325(c); 18 
U.S.C.A. § 3148. U. S. v. Thompson, C.A.D.C. 
1971, 452 F.2d 1333, 147 U.S.App.D.C. 1, cer- 
tiorari denied 92 S.Ct. 1251, 405 U.S. 998, 31 
L.Ed.2d467. Bail ©=> 44(1) 

Statute providing that person charged with 
assault with intent to kill while armed may be 
held in pretrial detention if found to pose dan- 
ger or risk of flight was not facially invalid 
under the due process clause. U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, § 23-1325(a). 
McPherson v. U.S., 1997, 692 A.2d 1342. Bail 
<£=> 42; Constitutional Law <3=> 262 

Statute providing that person charged with 
assault with intent to kill while armed may be 
held in pretrial detention if found to pose a 
danger or if risk of flight is presented was not 
facially invalid under the equal protection 
clause; government had a compelling interest 
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for detaining those accused of drive-by shoot- 
ings who pose a danger to community or a risk 
of (light, until trial, so long as detention contin- 
ued to be of regulatory rather than punitive 
nature. U.S.C.A. Const.Amend. 5; D.C.Code 

1981, § 23-1 325(a). McPherson v. U.S., 1997, 
692 A. 2d 1342. Bail <3=> 42; Constitutional Law 
<S=» 250.2(1) 

Pretrial detention of defendants charged with 
first-degree murder pursuant to statute which 
provides for detainment if risk of flight or dan- 
ger is believed to exist did not violate substan- 
tive due process in light of historical practice of 
denying bail to defendants charged with first- 
degree murder. D.C.Code 1981, § 23-1 325(a); 
U.S.C.A. Const.Amend. 5. De Veau v. U.S., 

1982, 454 A.2d 1308, certiorari denied 103 S.Ct. 
1781, 460 U.S. 1087, 76 L.Ed.2d 351. Constitu- 
tional Law <5=> 262 

Statute which provides that person charged 
with first-degree murder may be released unless 
judicial officer has reason to believe that no 
conditions of release will reasonably assure that 
person will not flee or pose danger to communi- 
ty, which incorporates standards to determine 
whether to release defendant prior to trial, and 
which applies only to constitutionally regulable 
conduct, is not void for vagueness on theory 
that it provides no standard for judge to deter- 
mine whether person would "pose a danger to 
* * * the community" nor is it overbroad. 
D.C.Code 1981, §§ 23-1321(b), 23-1325(a). De 
Veau v. U.S., 1982, 454 A.2d 1308, certiorari 
denied 103 S.Ct. 1781, 460 U.S. 1087, 76 
L.Ed.2d351. Bail <S» 39 

Since defendants did not have constitutional 
right to bail, strict scrutiny was not required of 
statute which provides that persons who are 
charged with first-degree murder may be re- 
leased except when judicial officer has reason to 
believe that no conditions of release will reason- 
ably assure that persons will not flee or pose 
danger to community, and thus, since legisla- 
ture had rational basis upon which to treat 
persons charged with first-degree murder differ- 
ently from persons charged with other crimes, 
statute did not deprive defendants, who were 
detained pursuant to statute, of equal protec- 
tion. D.C.Code 1981, § 23-1325(a). De Veau 
v. U.S., 1982, 454 A.2d 1308, certiorari denied 
103 S.Ct. 1781, 460 U.S. 1087, 76 L.Ed.2d 351. 
Bail <3= 39; Constitutional Law <3=> 250.2(1) 

2. Construction and application 

Preventive detention statutes restrict the liber- 
ty of the citizen, and they must be strictly con- 
strued to ensure that defendants are not de- 
tained without bond unless the lawmaker has 
clearly said they should be. D.C.Code 1981, 
§ 23-1325(a). Pope v. U.S., 1999, 739 A.2d 
819. Bail <^> 39 



CRIMINAL PROCEDURE 

Pretrial detention orders are "regulatory," 
not punitive, measures, which are open to peri- 
odic review and modification and, thus, such 
orders are preliminary and ancillary to prosecu- 
tion, rather than being separate cases in their 
own right. D.C.Code 1981, §§ 23-1324, 
23-1325(a, d). Kleinbart v. U.S., 1992, 604 
A.2d861. Bail<^ 42 

Since pretrial detention of person charged 
with first-degree murder is not to punish a 
defendant but to prevent flight and protect the 
community, and since pretrial detention in 
these cases is reasonably related to legitimate 
governmental objective, detention pursuant to 
statute of persons charged with first-degree 
murder is regulatory and does not constitute 
punishment. D.C.Code 1981, §§ 23-1321(b), 
■23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76 L.Ed.2d 351 . Bail <£=> 42 

Since legislature could have taken more se- 
vere step of eliminating altogether right to bail 
in first-degree murder cases, lesser step of al- 
lowing bail in first-degree cases except when 
conditions of release do not assure against flight 
or harm to community is permissible. 
D.C.Code 1981, § 23-1325(a). De Veau v. U.S., 
1982, 454 A.2d 1308, certiorari denied 103 S.Ct. 
1781, 460 U.S. 1087, 76 L.Ed.2d 351. Bail <^> 
43 

Bail and commitment determinations by trial 
court are ad hoc matters governed by statutory 
guidelines. D.C.C.E. §§ 23-1 324(d), 23-1325(b, 
d). Ibn-Tamas v. U. S., 1977, 368 A.2d 520. 
Bail <S=» 42 

Subsection (c) does not authorize the release 
of sentenced defendants pending the resolution 
of collateral attacks on their convictions. Rath- 
er, it authorizes release while a defendant's case 
is pending appeal. United States v. Flynn, 122 
WLR 1021 (Super. Ct. 1994). 

As of March 31, 1995, Superior Court Crimi- 
nal Rule 26.2(a) became applicable to pretrial 
detention hearings held under subsection (a) of 
this section as the result of an amendment to 
Superior Court Criminal Rule 46(0(1). United 
States v. Gilbert, 124 WLR 2061 (Super. Ct. 
1996). 

3. Retroactivity 

Since amendment to statute permitting pre- 
trial detention of person charged with first-de- 
gree murder when conditions of release will not 
reasonably assure that person will not flee' or 
pose danger to community does not impose or 
increase punishment and since amendment 
does not make formally legal conduct a crime 
or change ultimate facts necessary to establish 
guilt, application of statute to defendants, who 
were charged before amendment became effec- 
tive, did not violate ex post facto clause. 
D.C.Code 1981, § 23-1325(a); U.S.C.A. Const. 
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Art. 1, § 10, cl. 1. De Veau v. U.S., 1982, 454 
A.2d 1308, certiorari denied 103 S.Ct. 1781, 460 
U.S. 1087, 76 L.Ed.2d 351. Bail <^> 39; Consti- 
tutional Law <§=> 1.99 

Since there is no constitutional right to bail 
and since application of new bail law can affect 
pretrial liberty only after its effective date, appli- 
cation of amended statute, which provides that 
person charged with first-degree murder may 
not be released when risk of flight or danger is 
believed to exist, to defendants, who were 
charged before statute became effective, did not 
violate statutory principle against retroactive 
application. D.C.Code 1981, § 23-1325(a). De 
Veau v. U.S., 1982, 454 A.2d 1308, certiorari 
denied 103 S.Ct. 1781, 460 U.S. 1087, 76 
L.Ed.2d351. Bail <$=> 39 

4. Federal legislation 

Federal Bail Reform Act, rather than District 
of Columbia Code bail provisions, is applicable 
where a defendant, convicted in federal court of 
a District of Columbia Code offense, presents a 
motion for release pending appeal in federal 
courts of District of Columbia. 18 U.S.C.A. 
§§ 3146, 3148, 3772; D.C.C.E. §§ 22-502, 
22-2901, 22-3202, 23-1325, 23-1325(c); Fed. 
Rules App.Proc. rules 9, 9(c), 28 U.S.C.A.; Fed. 
Rules Crim.Proc. rules 46, 46(c), 18 U.S.C.A. 
U. S. v. Brown, C.A.D.C.1973, 483 F.2d 1314, 
157 U.S.App.D.C. 311. Baile=>42 

Applications for release of prisoners convicted 
in the District of Columbia under federal crimi- 
nal statutes having nationwide application must 
be considered under the "Bail Reform Act of 
1966" and not under the "Court Reform and 
Criminal Procedure Act". 18 U.S.C.A. § 3146 
et seq.; D.C.C.E. § 23-1321 et seq. U. S. v. 
Stanley, C.A.D.C.1972, 469 F.2d 576, 152 
U.S.App.D.C. 170. Bail ©^ 39 

That Congress was exercising its "plenary 
powers" when it created Court Reform Act was 
no defense to claim that Act, as applied to 
defendant, violated his right to equal protection 
guaranteed by due process clause of Fifth 
Amendment, in that Bail Reform Act would 
have been applicable if offense had been com- 
mitted in any other jurisdiction. Narcotic 
Drugs Import and Export Act, § 2(c, f), 21 
U.S.C.A. § 174; 26 U.S.C.A. (I.R.C.1954) 
§ 4704; D.C.C.E. § 23-1325; U.S.C.A.Const. 
Amend. 5. U. S. v. Thompson, C.A.D.C.1971, 
452 F.2d 1333, 147 U.S.App.D.C. 1, certiorari 
denied 92 S.Ct. 1251, 405 U.S. 998, 31 L.Ed.2d 
467. Constitutional Law &* 262 

If construed to deny bail to those convicted in 
District of Columbia under federal criminal stat- 
utes having nationwide application, when bail 
would otherwise be available under Bail Reform 
Act, District of Columbia Court Reform Act 
would be violative of equal protection, absent a 
rational relationship between classification ere- 
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ated by Act and any legitimate governmental 
policy. Narcotic Drugs Import and Export Act, 
§ 2(c, 0, 21 U.S.C.A. § 174; 26 U.S.C.A. (I.R.C. 
1954) § 4704(a); D.C.C.E. § 23-1325(c); 18 
U.S.C.A. § 3148; U.S.C.A.Const. Amend. 5. U. 
S. v. Thompson, C.A.D.C.1971, 452 F.2d 1333, 
147 U.S.App.D.C. 1, certiorari denied 92 S.Ct. 
1251, 405 U.S. 998, 31 L.Ed.2d 467. Bail <2^ 
42; Constitutional Law §=> 250.2(1) 

Postconviction bail provisions of District of 
Columbia Court Reform Act apply to persons 
convicted of purely "local" offenses and do not 
operate to deny bail to those convicted in Dis- 
trict of Columbia under federal criminal stat- 
utes having nationwide application, when such 
bail would otherwise be available under Bail 
Reform Act. Narcotic Drugs Import and Ex- 
port Act, § 2(c, f), 21 U.S.C.A. § 174; 26 
U.S.C.A. (I.R.C.1954) § 4704(a); D.C.C.E. 
§ 23-1325(c); 18 U.S.C.A. § 3148. U. S. v. 
Thompson, C.A.D.C.1971, 452 F.2d 1333, 147 
U.S.App.D.C. 1, certiorari denied 92 S.Ct. 1251, 
405 U.S. 998, 31 L.Ed.2d 467. Bail @=» 42 

Mere fact that residents of District of Colum- 
bia lack congressional representation does not 
justify their use as human guinea pigs, particu- 
larly when basic human rights are involved; 
thus, claim that Congress intended Court Re- 
form Act to serve as an experiment and that, if 
operated successfully in District of Columbia, it 
would subsequently be enacted for all federal 
jurisdictions did not operate to validate Act, in 
face of substantially different provisions in Bail 
Reform Act. Narcotic Drugs Import and Ex- 
port Act, § 2(c, f), 21 U.S.C.A. § 174; 26 
U.S.C.A. (I.R.C.1954) § 4704; D.C.C.E. 
§ 23-1325(c); 18 U.S.C.A. § 3148. U. S. v. 
Thompson, C.A.D.C.1971, 452 F.2d 1333, 147 
U.S.App.D.C. 1, certiorari denied 92 S.Ct. 1251, 
405 U.S. 998, 31 L.Ed.2d 467. District Of Co- 
lumbia <§=» 3 

5. Pretrial detention — In general 

In absence of statutory presumption based on 
finding of substantial probability, government's 
burden to prove by clear and convincing evi- 
dence that defendant is properly subject to pre- 
ventive detention cannot be satisfied simply by 
reference to known facts regarding crime of 
which defendant has been accused; court's cal- 
culus must include not only the nature and 
circumstances of offense charged, but also, inter 
alia, weight of evidence against defendant, de- 
fendant's history and criminal record, if any, 
defendant's community ties and resources, 
whether defendant was on parole, probation, or 
release pending trial at time of charged offense, 
and danger that defendant's release would pose 
to any person in community. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1 322(e), 23-1 325(a). 
Pope v. U.S., 1999, 739 A.2d 819. Bail <^> 49(4) 
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Preventive detention of defendant was not 
warranted, in an assault with intent to kill while 
armed (AWIKWA) case; though alleged attempt- 
ed assassination was chilling, in that man shot 
was under a car, weight of evidence against 
defendant was marginal, defendant had no 
criminal record with exception of single ex- 
punged conviction, there was no evidence of 
recent drug or alcohol involvement, defendant 
apparently had unusually strong community 
support and ties, and defendant was not on 
probation, parole, or other supervised release at 
time of charged offense. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1 322(e), 23-1 325(a). 
Pope v. U.S., 1999, 739 A.2d 819. Bail <£=> 
49(3.1) 

Pretrial detention statute, even for those sus- 
pected of armed murder, may not be used either 
as punitive measure or to incarcerate in lieu of 
valid conviction based on verdict and sentence. 
D.C.Code 1981 § 23-1325(a). Kleinbart v. 
U.S., 1992, 604 A.2d 861. Bail <^ 42 

Where information showed that defendant 
was charged with first-degree murder of her 
daughter and did not deny committing offense, 
and where according to entry in her diary her 
daughter's presence was only thing that kept 
her from leaving District of Columbia, and 
where even if defendant, who alleged insanity 
defense, was not guilty by reason of insanity she 
faced possible indefinite hospitalization, there 
was sufficient "reason to believe" that condi- 
tions of release would not reasonably assure 
that defendant would not flee or pose danger to 
community and thus there was sufficient sup- 
port lor order detaining defendant without 
bond. D.C.Code 1981, §§ 23-1321(b), 

23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76 L.Ed.2d 351. Bail ©=> 43 

Proceedings at pretrial detention hearing, in- 
cluding defendant's lack of employment, brutal- 
ity o( shooting and pending charge for posses- 
sion of a dangerous weapon, supported judge's 
finding that no conditions for release could 
guarantee against defendant's flight or danger 
that he presented to community and thus sup- 
ported defendant's pretrial detention without 
bond. D.C.Code 1981, §§ 23-1321 (b), 

23-1 325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76L.Ed.2d351, Bail &* 43 

Statute, which provides that person who is 
charged with first-degree murder may be or- 
dered detained if conditions of release will not 
reasonably assure that person will not flee or 
pose danger to any other person or community, 
did not violate defendants' rights to confronta- 
tion and compulsory process. D.C.Code 1981, 
§§ 23-1 32 1(b), 23-1 325(a); U.S.C.A. . Const. 
Amends. 4, 5. De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
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1087, 76 L.Ed.2d 351. Criminal Law <$=> 662.1; 
Witnesses <$=> 2(1) 

6. Hearing required, pretrial detention 

Since determination that person charged with 
first-degree murder should be detained because 
conditions of release will not reasonably assure 
that person will not flee or pose danger to 
community could result in significant pretrial 
restraint of liberty, some type of hearing is 
required to insure fair and reliable determina- 
tion but there is no constitutional right to for- 
mal evidentiary hearing and hearing contem- 
plated is informal one in which presiding judge 
entertains representations from counsel and bail 
agency. D.C.Code 1981, §§ 23-1 32 1(b), 
23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76L.Ed.2d351. Bail ^ 49(5) 

7. Probable cause, pretrial detention 

Federal Bail Reform Act, like state pretrial 
detention statute, requires government to dem- 
onstrate probable cause to believe that charged 
crime has been committed by arrestee. 18 
U.S.C.A. § 3141 el seq.; D.C.Code 1981, 
§ 23-1325(a). Scott v. U.S., 1993, 633 A.2d 72. 
Bail &* 49(4) 

Grand jury indictment of defendant was suffi- 
cient to establish probable cause to believe that 
defendant committed predicate felony of rob- 
bing or attempting to rob victim so as to justify 
pretrial detention order. D.C.Code 1981, 
§ 23-1325(a). Scott v. U.S., 1993, 633 A.2d 72, 
Bail &=> 49(3.1) 

Detention under pretrial detention statute is 
permitted if trial court finds probable cause to 
believe that person committed offense charged, 
and by clear and convincing evidence that no 
one or more conditions of release will reason- 
ably assure that person will not flee or pose 
danger to any other person or community. 
D.C.Code 1981, § 23-1325(a). Scott v. U.S., 
1993, 633 A.2d 72. Bail <&= 42, 49(3.1) 

In making finding as to commission of offense 
under pretrial detention statute, trial court must 
continue to employ probable cause standard. 
D.C.Code 1981, § 23-1325(a). Lynch v. U.S., 
1989, 557 A.2d 580. Bail <3=> 49(1) 

Statute which provides that person who is 
charged with first-degree murder may be or- 
dered detained when no conditions of release 
will reasonably assure that person will not flee 
or pose danger to community requires "reason 
to believe" that pretrial detention is necessary, 
the equivalent of probable cause, and that is 
sufficient. D.C.Code 1981, § 23-1325(a). De 
Veau v. U.S., 1982, 454 A.2d 1308, certiorari 
denied 103 S.Ct. 1781, 460 U.S. 1087, 76 
L.Ed. 2d 351. Bail <3^ 43 
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8. — — Dangerousness to community, pretrial 
detention 

"Substantial probability" that defendant com- 
mitted first-degree murder while armed, from 
which presumption of dangerousness arises 
which would subject defendant to preventive 
detention, is a standard higher than probable 
cause. D.C.Code 1981, § 23-1 325(a). Pope v, 
U.S., 1999, 739 A.2d 819. Bail. <S=> 49(4) 

If judge finds by a substantial probability that 
a defendant has committed first-degree murder 
while armed, defendant is presumed to be dan- 
gerous, and subject to preventive detention, 
even if his prior record is clean and if no other 
showing of dangerousness is made. D.C.Code 
1981, § 23-1325(a). Pope v. U.S., 1999, 739 
A.2d819. Bail <3=> 49(4) 

Defendant's past conduct is important evi- 
dence, perhaps the most important, in predict- 
ing his probable future conduct, with respect to 
determination of whether preventive detention 
is warranted in an assault with intent to kill 
while armed (AWIKWA) case; therefore, sub- 
stantia] weight must be accorded to presence in, 
or absence from, the defendant's record of con- 
victions of dangerous crimes or a history of 
violent conduct. D.C.Code 1981, §§ 22-503, 
22-3202, 23-1322(e), 23-1325(a). Pope v. U.S., 
1999, 739 A.2d 819. Bail ®=» 49(3.1) 

In most, if not all, cases, proof of (I) probable 
cause that defendant committed assault with 
intent to kill while armed (AWIKWA) and (2) 
facts and circumstances of charged offense will 
be insufficient, without more, to establish by 
clear and convincing evidence that a defendant 
is dangerous and preventively detainable. 
D.C.Code 1981, §§ 22-503, 22-3202, 
23-1 322(e), 23-1 325(a). Pope v. U.S., 1999, 
739A.2d819. Bail <3=> 49(3.1) 

Defendant can never be presumed to be dan- 
gerous, as would subject defendant to preven- 
tive detention, solely on basis of finding of prob- 
able cause that he has committed assault with 
intent to kill while armed (AWIKWA) or first- 
degree murder while armed (FDMWA). 
D.C.Code 1981, §§22-503, 22-3202, 
23-1 322(e), 23-1325(a). Pope v. U.S., 1999, 
739 A.2d 819. Bail <3=> 49(4) 

Defendant's dangerousness to other persons 
and community, for purposes of pretrial deten- 
tion order, was established by evidence that 
defendant allegedly shot and killed victim while 
committing attempted armed robbery, and that 
at time of his apprehension defendant was en- 
gaged in fight with another man, dropped hand- 
gun to ground, and attempted to flee on foot. 
D.C.Code 1981, § 23-1325(a). Scott v. U.S., 
1993, 633 A.2d72. Bail <3=> 49(3.1) 

Trial court had rational basis for decision to 
detain defendant without bond pending trial, 
though trial had been continued after mistrial, 
where defendant had prior criminal history and 
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evidence at previous trial established that he 
would be danger to the community. D.C.Code 
1981, §§ 23-1322(c)(5), 23-1324(b). Martin v. 
U.S., 1992, 614 A.2d 51. Bail <3=> 42 

Trial judge may consider hearsay character 
of Government's evidence in determining 
whether clear and convincing showing of de- 
fendant's dangerousness has been made at pre- 
trial detention hearing; trial judge may require 
that hearsay evidence be butressed by otherwise 
admissible evidence to meet clear and convinc- 
ing standard. D.C.Code 1981, § 23-1325(a). 
Lynch v. U.S., 1989, 557 A.2d 580. Bail <3=> 
49(3.1) 

Trial court, in making finding of dangerous- 
ness under pretrial detention statute, must em- 
ploy standard of clear and convincing evidence; 
overruling De Veau v. United States, 454 A. 2d 
1308. D.C.Code 1981, § 23-1 325(a). Lynch v. 
U.S., 1989, 557 A.2d 580. Bail <£=> 49(3. f) 

Standard of clear and convincing evidence 
used to make finding of dangerousness under 
pretrial detention statute applies to ultimate de- 
termination of dangerousness which trial court 
must make, not to each individual fact on which 
court relies. D.C.Code 1981, § 23-1 325(a). 
Lynch v. U.S., 1989, 557 A.2d 580. Bail <£=> 
49(3.1) 

At hearing held under pretrial detention stat- 
ute, clear and convincing evidence of defen- 
dant's dangerousness can be established by 
hearsay, and there is no presumption in favor of 
live testimony at such hearings. D.C.Code 
1981, § 23-1325(a). Lynch v. U.S., 1989, 557 
A.2d 580. Bail <&» 49(3.1) 

Proceedings at pretrial detention hearing, at 
which Government argued and judge concluded 
that defendant should be detained without bond 
pending trial because of risk of danger he pre- 
sented to community, were sufficient to support 
order to detain defendant, who was found to 
have committed murder in front of witnesses 
"because of a slight, trivial disagreement". 
D.C.Code 1981, §§ 23-1321, 23-1324(b), 
23-1325(a). De Veau v. U.S., 1982, 454 A.2d 
1308, certiorari denied 103 S.Ct. 1781, 460 U.S. 
1087, 76L.Ed.2d351. Bail <3=> 49(5) 

Defendants are constitutionally entitled to de- 
mand proof by clear and convincing evidence 
that they are so dangerous that no combination 
of conditions of release will serve to adequately 
protect the community and that they must be 
deprived of their liberty before their trial by 
jury. United States v. Cooper, 115 WLR 1741 
(Super. Ct. 1987). 

Where there was probable cause to believe 
that defendant committed the offense of first 
degree murder while armed and the govern- 
ment established defendant's dangerousness by 
clear and convincing evidence, defendant could 
be detained without bond pending his trial. 
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United States v. Lyons, 116 WLR 941 (Super. 
Ct. 1988). 

9. Risk of flight, pretrial detention 

Trial court is required to apply the clear and 
convincing evidence standard to a pretrial de- 
tention based on risk of flight. D.C.Code 1981, 
§ 23-1 325(a). Kleinbart v. U.S., 1992, 604 
A.2d861. Bail @=> 49(3.1) 

Upon challenge by a defendant who is sub- 
jected to pretrial detention on basis of risk of 
flight, trial court, in applying clear and convinc- 
ing evidence standard, must carefully consider 
defendant's rebuttal evidence that he is not a 
flight risk and that there are in fact conditions 
of release which could insure his future appear- 
ance in court. D.C.Code 1981, § 23-1 325(a). 
Kleinbart v. U.S., 1992, 604 A.2d 861. Bail ®* 
49(3.1) 

Trial court on remand of case in which it 
imposed pretrial detention based on risk of 
flight was required to apply clear and convinc- 
ing evidence standard, and to carefully consider 
the defendant's rebuttal evidence that he was 
not a flight risk. D.C.Code 1981, § 23-1 325(a). 
Kleinbart v. U.S., 1992, 604 A.2d 861. Bail ©=» 
49(3.1) 

10. Findings, pretrial detention 

Court of Appeals, to facilitate review of deci- 
sion to detain a defendant charged with first- 
degree murder without bond pending trial, re- 
quires written statement or its equivalent, a 
transcript of trial court's reasoned holding, 
since without written finding or transcript it is 
difficult to proceed on expedited basis contem- 
plated by statute. D.C.Code 1981, 
§§ 23-1 324(b), 23-1 325(a); Court of Appeals 
Rules 4, Pt. Ill, 9(a). De Veau v. U.S., 1982, 
454 A.2d 1308, certiorari denied 103 S.Ct. 1781, 
460 U.S. 1087, 76 L.Ed.2d 351. Criminal Law 
©=> 1115(1) 

11. Time limitations on pretrial deten- 
tion 

There are no time limitations on period of 
pretrial detention of person charged with as- 
sault with intent to kill while armed who has 
been found to be at risk of flight or to be danger 
to community; statute providing for such pre- 
trial detention plainly and unambiguously did 
not include time limitations. D.C.Code 1981, 
§ 23-1325(a). McPherson v. U.S., 1997, 692 
A.2d 1342. Bail®=> 42 

12. Revocation of release 

Liberty of a defendant who has been or is 
entitled to release may nevertheless be restrict- 
ed after an indictment if, following a de novo 
hearing, the court finds that the defendant 
would either fail to appear at future court pro- 
ceedings or could pose a danger to the commu- 
nity if released. D.C.Code 1981, §§ 23-102, 
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23-1321, 23-1325(a). Price v, U.S., 1984, 476 
A.2d644. Bails* 42 

13. Postconviction release — In general 

Bail Reform Act reflects a policy strongly 
favoring posttrial as well as pretrial release, but 
both its structure and its interpretation under- 
score the delicacy of the determinations which 
must precede any ruling on that score. 18 
U.S.C.A. § 3146 et seq". U. S. v. Stanley, 
C.A.D.C.1972, 469 F.2d 576, 152 U.S.App.D.C. 
170. Bail<3=>42 

Bail Reform Act requires release of a convict- 
ed defendant pending an appeal unless the ap- 
peal is frivolous or a procrastinating maneuver, 
or unless there is reason to believe that no 
conditions of release will reasonably assure that 
he will not flee or pose a danger to another or 
to the community. 18 U.S.C.A. §§3146 et seq., 
3148. U. S. v. Stanley, C.A.D.C.1972, 469 F.2d 
576, 152 U.S.App.D.C. 170. Bail <s=> 44(1) 

The circumstances to be considered in deter- 
mining whether a convicted defendant should 
be released pending appeal include the nature 
and circumstances of the offense, weight of the 
evidence against the accused, his family ties, 
employment status, financial resources, charac- 
ter and mental condition, length of his resi- 
dence in the community, any prior criminal 
record and any flight or failures to appear in 
court proceedings. 18 U.S.C.A. § 3146(b); Fed. 
Rules Crim.Proc. rule 46(c), 18 U.S.C.A. U. S. 
v. Stanley, C.A.D.C.1972, 469 F.2d 576, 152 
U.S.App.D.C. 170. Bail <3=> 44(1) 

In considering whether a convicted defendant 
should be released pending an appeal, a conclu- 
sion as to whether the appeal is frivolous or 
taken for delay demands a careful exploration 
into its potentialities on the merits and the 
seriousness of its underlying purpose; save for 
situations where the unlikelihood of Right or 
community danger is relatively plain, the judi- 
cial decision hangs on the availability and capa- 
bility of conditions to reduce those risks to a 
level of reasonable safety. 18 U.S.C.A. 
§ 3146(b); Fed. Rules Crim.Proc. rule 46(c), 18 
U.S.C.A. U. S. v. Stanley, C.A.D.C.1972, 469 
F.2d 576, 152 U.S.App.D.C. 170. Bail <^ 44(4) 

An application for release pending appeal is a 
function historically committed to trial judges; 
moreover, the trial court is the superior tribunal 
for the kind of information-gathering which a 
sound foundation for a bail ruling almost inevi- 
tably requires. 18 U.S.C.A. § 3146 et seq. U.S. 
v. Stanley, C.A.D.C.1972, 469 F.2d 576, 152 
U.S.App.D.C. 170. Bail <^ 47 

Evidence was sufficient to support trial 
court's denial of release pending imposition of 
sentence, in proceeding in which trial judge 
concluded that he was not clearly convinced by 
evidence that welfare of defendant's young chil- 
dren might not be jeopardized by release of 
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defendant, who was convicted of second-degree 
murder of husband who died by being shot 
between the eyes after being knocked to floor by 
earlier shot. D.C.CE. §§ 23-1324(d), 
23-1325(b, d). Ibn-Tamas v. U. S., 1977, 368 
A.2d 520. Bail ^42 

In view of defendant's past record of convic- 
tions, character, and fact of conviction for in- 
ducing a female to engage in prostitution, com- 
pelling a female by threats and duress to live a 
life of prostitution against her will, assault with 
a dangerous weapon, and mayhem and mali- 
cious disfigurement, order setting postconvic- 
tion bail was unsupported respecting necessary 
finding as to nondangerousness, and defendant 
should have been ordered detained pending ap- 
peal and should have remained in custody, not 
because he lacked means to make bail, but for 
reason that his release would present danger to 
community. D.C.CE. §§ 23-132 l(d, e), 
23-1 322(b)(3), 23-1323, 23-1325(b, c). Villines 
v. U. S., 1973, 312 A.2d 304. Bail <&=> 44(3.1) 

Where, prior to accused's conviction of sec- 
ond-degree burglary, he had been convicted of 
taking property without right, housebreaking, 
disorderly conduct and drunkenness, had been 
twice convicted of unlawful entry and petit lar- 
ceny and had been arrested four times on 
charges of housebreaking, trial court's inability 
to find that if released accused would not pose 
danger to community and its refusal to grant 
bail pending appeal from second degree burgla- 
ry conviction were not improper. D.C.CE. 
§§ 23-1324(b), 23-1325(c). Johnson v. U. S., 
1972,291 A.2d 697. Bail <^> 44(2) 

There is no constitutional right to an appeal 
from a conviction or to bail on appeal. 
D.C.CE. § 23-1325(c). Johnson v. U. S., 1972, 
291 A.2d 697. Bail <£=> 44(1); Criminal Law <S=> 
1072 

Requirement that before granting bail pend- 
ing appeal, trial court must find that release on 
bail will not pose danger to other persons or to 
property of others is not unreasonable. 
D.C.CE. § 23-1325(c); 18 U.S.C.A. § 3148. 
Johnson v. U. S., 1972, 291 A.2d 697. Bail &* 
44(1) 

14. Likelihood of reversal, postconvic- 
tion release 

Since defendant raised substantial issues on 
appeal he had a right to be released, assuming 
he could show that he was unlikely to leave the 
jurisdiction or pose danger to others. D.C.CE. 
§ 23-1325(c). U. S. v. Sarvis, CA.D.C1975, 
523 F.2d 1177, 173 U.S.App.D.C 228. Bail «©=» 
44(4) 

Defendants, who were convicted of second- 
degree murder and carrying a deadly weapon 
and as to whom trial judge was unable to find 
that they were not likely to flee or pose a danger 
though he did not discuss substantiality of the 
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appeal, would not be granted bail pending ap- 
peal under District of Columbia Code provi- 
sions. D.C.CE. § 23-1325(c). U. S. v. Smith, 
CA.D.C1972, 476 F.2d 884, 155 U.S.App.D.C. 
128, dissenting opinion 476 F.2d 885, 155 
U.S.App.D.C 129. Bail @=> 44(3.1) 

Defendant, who was convicted of manslaugh- 
ter and as to whom trial judge could not find a 
likelihood of reversal though he did not consid- 
er risk of flight or danger, would not be granted 
release under District of Columbia Code provi- 
sions on nonfinancial conditions pending ap- 
peal. D.C.CE. § 23-1325(c). U. S. v. Jones, 
CA.D.C1972, 476 F.2d 883, 155 U.S.App.D.C. 
127, dissenting opinion 476 F.2d 885, 155 
U.S.App.D.C. 129. Bail <£=> 44(2) 

15, Findings, postconviction release 

As trial judge's response to requirement of 
Federal Rule of Appellate Procedure that dis- 
trict judges, with respect to applications for 
release pending appeal, supply their reasons for 
dispositions other than unconditional release, 
was little more than a recitation of certain of 
the procedural events during the prosecution 
and an expression of opinion that release condi- 
tions would not suitably safeguard against flight 
or dangerousness, as no facts which might au- 
gur risks of that magnitude were identified, and 
as no reasons why an imposition of conditions 
might not sufficiently minimize them was of- 
fered, the trial judge's ruling could not be intel- 
ligently reviewed, necessitating remand for suit- 
able amplification of the required statement of 
reasons. 18 U.S.CA. § 3146 et seq.; Fed. Rules 
App.Proc. rule 9(b), 28 U.S.CA. U. S. v. Stan- 
ley, CA.D.C1972, 469 F.2d 576, 152 U.S.App. 
D.C. 170. Criminal Law ®=» 1181.5(2) 

Notwithstanding whether Court Reform Act 
or Bail Reform Act was applicable to criminal 
offenses committed in District of Columbia, 
where district court's order denying bail pend- 
ing appeal did no more than repeat statutory 
standards contained in Court Reform Act and 
stated that defendant had failed to meet them, 
whereas federal rules of appellate procedure 
clearly stated that district court was to give 
reasons for action taken if it refused release 
pending appeal, remand for further findings 
was necessary. Narcotic Drugs Import and Ex- 
port Act, § 2(c, f), 21 U.S.CA. § 174; 26 
U.S.CA. (I.R.C.1954) § 4704(a); D.C.CE. 
§ 23-1325(c); 18 U.S.CA. § 3148; Fed.Rules 
App.Proc. rule 9(b), 28 U.S.CA. U. S. v. 
Thompson, CA.D.C1971, 452 F.2d )333, 147 
U.S.App.D.C. 1, certiorari denied 92 S.Ct. 1251, 
405 U.S. 998, 31 L.Ed.2d 467. Criminal Law 
<3> 1181.5(3.1) 

16. Review — In general 

Twin specifications of Federal Rule of Appel- 
late Procedure, namely, that applications for 
release pending appeal be first adjudicated in 
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district courts and that district judges supply 
their reasons for dispositions other than uncon- 
ditional release, constitute a mandate that cir- 
cuit judges give those reasons respectful consid- 
eration in arriving at their own decision on bail. 
Fed.Rules App.Proc. rule 9(b), 28 U.S.C.A. U. 
S. v. Stanley, C.A.D.C. 1972, 469 F.2d 576, 152 
U.S.App.D.C. 170. Criminal Law <^> 1134(8) 

Preventive detention implicates basic consti- 
tutional liberties, and thus, especially careful 
review by Court of Appeals is warranted with 
respect to prevention detention order. 
D.C.Code 1981, § 23-1325(a). Pope v. U.S., 
1999, 739 A.2d 819. Criminal Law <^> 1134(3) 

Court may grant summary affirmance of pre- 
trial detention order sua sponte, though gov- 
ernment's response to defendant's motion was 
captioned as opposition and not as motion for 
summary affirmance; relief that government 
sought was affirmance. Martin v. U.S., 1992, 
614 A. 2d 51. Criminal Law <S=> .11 82 

Previous summary affirmance of defendant's 
pretrial detention was not the law of the case, 
and, thus, Court of Appeals was not precluded 
as merit division by motion division's summary 
affirmance from reviewing question whether 
pretrial detention based on risk of flight must be 
supported by clear and convincing evidence; 
despite implicit rejection of clear and convinc- 
ing evidence standard, issue was not thoroughly 
aired and definitively resolved on summary af- 
firmance of pretrial detention, in that motions 
division's ruling went beyond motions presented 
by parties, inasmuch as government did not 
move for summary affirmance. D.C.Code 1981, 
§ 23-1 325(a). Kleinbart v. U.S., 1992, 604 
A. 2d 86 1 . Criminal Law ^1180 

Appellate court would not consider denial of 
murder defendant's motion for release from 
pretrial detention where defendant failed to ap- 
peal from first denial of motion and did not 
press for early trial date upon denial of appeal- 
ed from motion; assertion of rights required 
due diligence. D.C.Code 1981, § 23-1325. 
Montague v. U.S., 1987, 522 A.2d 866. Crimi- 
nal Law <£=> 1136 

When articulated circumstances exist which 
rationally may lead to denial of release under 
statute governing release after conviction, order 
denying release must be affirmed. D.C.C.E. 
§ 23-1325(b). Ibn-Tamas v. U. S., 1977, 368 
A.2d 520. Criminal Law <&=> 1158(1) 

1 7. Scope of review 

Function of Court of Appeals on a bail appli- 
cation pending appeal is not merely appellate 
but includes the duty to make an independent 
determination of all relevant factors; but this 
does not mean that the court is free to ignore 
the reasons assigned by the trial judge for his 
action or, except where the ruling properly to 
be made on release is very clear, to adjudicate 
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the application when the trial judge has neglect- 
ed a statement of reasons. 18 U.S.C.A. § 3146 
et seq.; Fed.Rules App.Proc. rule 9(b), 28 
U.S.C.A. U. S. v. Stanley, C.A.D.C. 1972, 469 
F.2d 576, 152 U.S.App.D.C. 170. Criminal Law 
€=1134(8) 

Question of whether, in an assault with intent 
to kill while armed (AWIKWA) case, a preven- 
tive detention order could rest solely on a prob- 
able cause finding plus circumstances of the 
charged crime was principally one of law, and 
Court of Appeals would review de novo the trial 
judge's disposition of it. D.C.Code 1981, 
§§ 22-503, 22-3202, 23-1 325(a). Pope v. U.S., 
1999/ 739 A.2d 819. Criminal Law ^> 1139 

Court of Appeals' review of preventive deten- 
tion order is limited; Court will not substitute its 
assessment of defendant's dangerousness for tri- 
al judge's determination of that essentially fac- 
tual issue, and will therefore sustain judge's 
decision so long as it is supported by proceed- 
ings below. D.C.Code 1981, §§ 23-1 324(b), 
23-1325(a). Pope v. U.S., 1999, 739 A.2d 819. 
Criminal Law <^> 1158(1) 

In reviewing trial court dispositions of defen- 
dant in a postconviction, presentence status, 
Court of Appeals' scope of review is limited and 
Court must affirm if supported by proceedings 
below; great deference must be given to trial 
judge's articulated observations of demeanor 
and conclusions drawn from exposure to trial 
and presentence report. D.C.C.E. 

§§ 23-1324(d), 23-1325(b, d). Ibn-Tamas v. U. 
S., 1977, 368 A.2d 520. Criminal Law &* 
1158(1) 

18. Mootness, review 

Dismissal of charge of assault with intent to 
kill while armed (AWIKWA) against defendant 
without prejudice approximately seven weeks 
after Court of Appeals issued order summarily 
reversing defendant's preventive detention and 
stating that opinion would follow did not render 
appeal moot, where, at time of Court's ruling, 
defendant was in detention, present opinion set 
forth legal basis for that ruling, and issue was 
capable of repetition but evaded review. 
D.C.Code 1981, §§ 22-503, 22-3202, 
23-1325(a). Pope v. U.S., 1999, 739 A,2d 819. 
Criminal Law ©^ 1134(3) 

Defendant's guilty plea to obstruction of jus- 
tice rendered moot his prior notice of appeal 
from pretrial order detaining defendant without 
bail, and thus, Court of Appeals would not con- 
sider that issue; issue involved narrow class of 
potential detainees, namely, those who attempt 
to obstruct justice in pending criminal case not 
of themselves but of another and whom Govern- 
ment seeks to detain solely under provision for 
obstructing justice. D.C.Code 1981, 

§§ 22-722(a)(l)', 23-1322. McClain v. U.S., 
1992, 601 A.2d 80. Criminal Law <^> 1134(3) 
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§ 23-1326. Release of material witnesses. 

If it appears by affidavit that the testimony of a person is material in any 
criminal proceeding, and if.it is shown that it may become impracticable to 
secure his presence by subpoena, a judicial officer shall impose conditions of 
release pursuant to section 23-1321. No material witness shall be detained 
because of inability to comply with any condition of release if the testimony of 
such witness can adequately be secured by deposition, and further detention is 
not necessary to prevent a failure of justice. Release may be delayed for a 
reasonable period of time until the deposition of the witness can be taken 
pursuant to the Federal Rules of Criminal Procedure. 

(July 29, 1970, 84 Stat. 648, Pub. L. 91-358, title II, § 210(a); Apr. 30, 1988, D.C. Law 
7-104, § 7(h), 35 DCR 147.) 

Historical and Statutory Notes 

Prior Codifications signed Bill No. 7-346, which was referred to the 

1981 Ed., § 23-1326. Committee of the Whole. The Bill was adopted 

1973 Ed., § 23-1326. on fi rst ar >d second readings on November 24, 

1987 and December 8, 1987, respectively. 

Legislative History of Laws Signed by the Mayor on December 22, 1987, it 

Law 7-104, the "Technical Amendments Act was assigned Act No. 7-124 and transmitted to 

of 1987," was introduced in Council and as- both Houses of Congress for its review. 

Library References 
Key Numbers Encyclopedias 

Witnesses <^>20. C.J.S. Witnesses § 33. 

Westlaw Key Number Search: 410k20. 

§ 23-1327* Penalties for failure to appear. 

(a) Whoever, having been released under this title prior to the commence- 
ment of his sentence, willfully fails to appear before any court or judicial officer 
as required, shall, subject to the provisions of the Federal Rules of Criminal 
Procedure, incur a forfeiture of any security which was given or pledged for his 
release, and, in addition, shall, (1) if he was released in connection with a 
charge of felony, or while awaiting sentence or pending appeal or certiorari 
prior to commencement of his sentence after conviction of any offense, be fined 
not more than $5,000 and imprisoned not less than one year and not more than 
five years, (2) if he was released in connection with a charge of misdemeanor, 
be fined not more than the maximum provided for such misdemeanor and 
imprisoned for not less than ninety days and not more than 180 days, or (3) if 
he was released for appearance as a material witness, be fined not more than 
$1,000 or imprisoned for not more than 180 days, or both. 

(b) Any failure to appear after notice of the appearance date shall be prima 
facie evidence that such failure to appear is wilful. Whether the person was 
warned when released of the penalties for failure to appear shall be a factor in 
determining whether such failure to appear was wilful, but the giving of such 
warning shall not be a prerequisite to conviction under this section. 

(c) The trier of facts may convict under this section even if the defendant has 
not received actual notice of the appearance date if (1) reasonable efforts to 
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notify the defendant have been made, and (2) the defendant, by his own actions, 
has frustrated the receipt of actual notice. 

(d) Any term of imprisonment imposed pursuant to this section shall be 
consecutive to any other sentence of imprisonment. 

(July 29, 1970, 84 Stat. 648, Pub. L. 91-358, title II, § 210(a); Aug. 20, 1994, D.C. Law 
10-151, § 101(b), (c), 41 DCR 2608.) 

Historical and Statutory Motes 

Prior Codifications tice Reform Emergency Amendment Act of 1994 

1981 Ed. ,§ 23-1327. (D.C. Act 10-255, June 22, 1994,41 DCR 4286). 

1973 Ed. ,§ 23-1327. 

Legislative History of Laws 

Emergency Act Amendments For legislative history of D.C. Law 10-151, 

For temporary amendment of section, see see Historical and Statutory Notes following 
§ 101(b) and (c) of the Omnibus Criminal Jus- § 23-1321. 

Cross References 
Section References 

This section is referred to in §§ 23-1303 and 23-1322. 

Library References 

Key Numbers Defendant's Rights Under State Constitu- 

Bail <3=>97. tion, 40 A.L.R. 5th 113. 

Westlaw Key Number Search: 49k97. 

Encyclopedias 

ALR Library C.J.S. Bail. 

Failure Of Police To Preserve Potentially Ex- C.J.S. Release and Detention Pending Pro- 

culpatory Evidence As Violating Criminal ceedings § 73. 

Notes of Decisions 

Admissibility of evidence 13 by defendant's release on his personal recogni- 
Construction and application 1 zance 18 U.S.C.A. §§ 3146, 3150. U. S. v. 
Contempt 4 Moss, C.A.D.C.1970, 438 F.2d 147, 141 
Double jeopardy 3 U.S.App.D.C. 306. Bail <3=> 97(3) 
Forfeiture 12 As one element of charge of violation of Bail 
Ignorance or mistake, intent 6 Reform Act, Government was required to prove 
Independent offense 2 that defendant failed to appear in court as re- 
Intent 5-8 quired. D.C. Code 1 981, §23-1327. Macklin v. 
In general 5 U.S., 1999, 733 A.2d 962. Bail <3= 97(1) 
Ignorance or mistake 6 Evidence was insufficient to convict defen- 
Intoxication 8 dant of violating Bail Reform Act; while trial 
Wilfulness 7 court took judicial notice of fact that defendant 
Intoxication, intent 8 was required to be in court on given date, there 
Joint or separate trial of charges 11 was no evidence presented to establish defen- 
M is take, intent 6 dant failed to appear on that date. D.C. Code 
Notice of appearance date and location 9 1981, § 23-1327. Macklin v. U.S., 1999, 733 
Notice of penalties for nonappearance 10 A.2d 962. Bail <£=> 97(3) 

Relief from forfeiture 12 To convict individual under Bail Reform Act 

Review 14 for failure to appear in court, trier of fact must 

Separate trial of charges 11 find, that defendant was released pending trial 

Wilfulness, intent 7 or sentencing, that he was required to appear in 

court on specified date or at specified time, that 

he failed to appear, and that his failure was 

1. Construction and application willful. D.C.Code 1981, § 23-1327(a). Foster 
Evidence was sufficient to support conviction v. U.S., 1997, 699 A. 2d 1 1 13. Criminal Law <3=> 

for wilful failure to appear in court as required 97(1) 
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To convict individual of violation of Bail Re- 
form Act, trier of fact must find that defendant 
was released pending trial or sentencing, that 
she was required to appear in court on specified 
date or at specified time, that she failed to 
appear, and that her failure was willful. 
D.C.Code 1981, § 23-l327(a). Cooper v. U.S., 
1996, 680 A.2d 1370. Bail <^ 97(1) 

To obtain conviction for crime of failure to 
appear, government must prove four elements: 
that appellant was released prior to trial, that 
he or she was required to appear in court on 
specific date, that he or she failed to appear and 
that his or her failure was willful. D.C.Code 
1981, §23-1327. Bolan v. U.S., 1991, 587 
A.2d458. Bailee 97(1) 

Evidence, which established that defendant 
was informed of his trial date on charge of 
unlawfully possessing a narcotic drug, that he 
failed to appear at trial and that he used an 
alias in an unsuccessful attempt to avoid being 
arrested on a bench warrant some three months 
after his failure to appear, was sufficient to 
support defendant's conviction for willful failure 
to appear for trial. D.C.C.E. § 23-1327(a). 
Burgos v. U. S., 1979, 404 A.2d 532. Bail <$=> 
97(3) 

Evidence that defendant, who was not a new- 
comer to the criminal justice system, knew that 
he was supposed to appear on date certain at 
specified time and did not do so was sufficient 
to support his conviction of willful failure to 
appear in court as required while on pretrial 
release. D.C.C.E. § 23-l327(b). Raymond v. 
U.S., 1979, 396 A.2d 975. Bail e=> 97(3) 

2. Independent offense 

Offense of wilful failure to appear in court as 
required constitutes a crime which is indepen- 
dent of the offense for which the appearance 
was required; thus, conviction on underlying 
offense is neither an element of, nor condition 
precedent to, conviction for wilful failure to 
appear in court as required. D.C.C.E. 
§ 23-1327. Williams v. U. S., 1975, 331 A.2d 
341. Bail<^ 97(1) 

Fact that underlying burglary charge was dis- 
missed did not render invalid defendant's con- 
viction for wilfully failing to appear at prelimi- 
nary hearing on burglary charge. D.C.C.E. 
§ 23-1327. "Williams v. U. S., 1975, 331 A.2d 
341. Bail e=> 97(1) 

Phrase "released * * * prior to the com- 
mencement of his sentence" in statute relating 
to offense of wilful failure to appear in court as 
required was intended to make it certain that 
defendant would be subject to sanctions of bail- 
jumping statute at all stages of criminal pro- 
ceeding until he surrenders to serve his sen- 
tence and was not intended to indicate that 
conviction and sentence in underlying offense 
are conditions precedent to bail-jumping con- 
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viction. D.C.C.E. § 23-1327. Williams v. U. S., 
1975,331 A.2d 341. Bail ®=> 97(1) 

3. Double jeopardy 

Under double jeopardy clause, defendant who 
fails to appear for single court proceeding may 
be convicted of only one violation of Bail Re- 
form Act for failing to appear in court when 
required, even if proceeding involves more than 
one underlying charge. U.S.C.A. Const. Amend. 
5; D.C.Code 1981, § 23-1327(a)(l, 2). Lennon 
v. U.S., 1999, 736 A.2d 208. Double Jeopardy 
<£=> 139.1 

4. Contempt 

Evidence, based on arresting officer's identifi- 
cation of defendant as suspect he arrested, cou- 
pled with signature of person purporting to be 
defendant on release order signed after arraign- 
ment proceeding, was sufficient for a reason- 
able jury to find that defendant was present 
when court ordered him to reappear at a later 
date, and thus was sufficient to convict defen- 
dant of criminal contempt when he arrived in 
court one hour and fifty minutes late for second 
day of his trial. D.C.Code 1981, § 23-1327. 
Williams v. U.S., 1990, 576 A.2d 1339. Con- 
tempt <£=> 60(3) 

Finding that defendant was in contempt for 
failing to appear at the time his case was called 
was supported by his admission that he did not 
appear because he had gone to his hometown 
for his grandfather's funeral. Swisher v. U.S., 
1990, 572 A.2d85. Contempt <$=> 60(3) 

Although it is mandator}' that accused be 
present at beginning stage of trial, this does not 
mean that trial court is helpless when a defen- 
dant does not appear at beginning of trial as 
directed; proper exercise of court's contempt 
power, after appropriate factual inquiry, ap- 
pears to be a prescribed method of punishing 
other defendant who fails to appear for trial 
and, in addition, one who willfully fails to ap- 
pear as required is subject to prosecution. 
D.C.C.E. SCR, Criminal Rule 43; D.C.C.E. 
§§ H-944, 23-1327, 23-1330; 18 U.S.C.A. 
§ 402. Campbell v. U. S., 1972, 295 A.2d 498. 
Contempt <>=> 12; Obstructing Justice <$=> 6 

The fact that a defendant has been convicted 
of criminal contempt and has served a jail sen- 
tence (for violating a condition of pretrial re- 
lease by failing to appear as required) compels 
the subsequent dismissal of a prosecution 
charging a violation of this section filed 3 days 
prior to the contempt finding and based on the 
same conduct. United States v. Jackson, 113 
WLR 2437 (Super. Ct.). 

5. Intent — In general 

Specific intent to violate the law is not an 
element of the offense of bail jumping; Govern- 
ment is only required to prove that defendant's 
failure to appear in court when requested is 
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knowing, intentional and deliberate, rather than 
inadvertent or accidental. D.C.Code 1981, 
§ 23-J 327(b). Trice v. U.S., 1987, 525 A.2d 
176. Bail ©=» 97(1) 

6. Ignorance or mistake, intent 

Defendant's alleged drug use did not establish 
defense of mistake to charge of violating Bail 
Reform Act by willfully failing to appear for 
sentencing. D.C.Code 1981, § 23-1327(a). 
Cooper v. U.S., 1996, 680 A.2d 1370. Criminal 
Law ©=> 33 

Defendant's failure to remember date on form 
instructing him when he was required to appear 
in court could not excuse his failure to appear 
at the scheduled time. D.C.Code 1981, 
§ 23-1327(b). Trice v. U.S., 1987, 525 A.2d 
176. Bail ®=» 97(1) 

7. Wilfulness, intent 

Fact that defendant accepted work assign- 
ment to drive bus to Montreal two days before 
his scheduled trial for misdemeanor charges, 
which assignment left him stranded when his 
return trip was cancelled, did not establish that 
defendant's failure to appear for trial was "will- 
ful" in violation of Bail Reform Act (BRA), 
despite defendant's testimony that he had been 
delayed on previous out-of-town assignments; 
testimony did not establish that such delays 
were normal. D.C.Code 1981, § 23-1 327(a). 
Foster v. U.S., 1997, 699 A.2d 11 13. Criminal 
Law ®» 97(1) 

Remand was required, following appeal of 
defendant's conviction for failure to appear for 
scheduled trial in violation of Bail Reform Act 
(BRA), to determine whether defendant's failure 
to contact authorities for five months after miss- 
ing scheduled trial date constituted "willful" 
failure to appear under BRA. D.C.Code 1981, 
§ 23-1327(a). Foster v. U.S., 1997, 699 A.2d 
1113. Criminal Law ^ 1181.5(3.1) 

To show that a defendant has willfully failed 
to appear, Government must prove that she: 
was released pending trial or sentencing; was 
required to appear in court on a specified date 
or at a specified time; failed to appear; and 
that failure to appear was willful. D.C.Code 
1981, § 23-1 327(a). Goldsberry v. U.S., 1991, 
598A.2d376. Bail ©^ 97(1) 

Question of whether defendant's failure to 
appear for his scheduled court appearance was 
willful was factual question for jury. D.C.Code 
1981, § 23-1327(b). Trice v. U.S., 1987, 525 
A.2d 176. Bailee 97(4) 

Bail Reform Act does not shift burden to 
defendant to disprove presumed existence of 
element of crime of willful failure to appear as 
required while on pretrial release in violation of 
due process but merely creates, for trier of fact, 
a permissible inference of willfulness based on 
Government's showing of notice and failure to 
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appear that trier of fact may, but need not, 
accept. D.C.C.E. §23-1327(b). Raymond v. U. 
S., 1979, 396 A.2d 975. Bail <^> 97(3); Consti- 
tutional Law <£» 262 

Instruction which merely permits and does 
not require trier of fact to infer willfulness from 
a defendant's receipt of notice that he was to 
appear and his failure to do so, properly con- 
strues Bail Reform Act. D.C.C.E. § 23-1 327(b). 
Raymond v. U. S., 1 979, 396 A.2d 975. Bail <^ 
97(4) 

For conviction of willful failure to appear 
while subject to conditions of release, Govern- 
ment satisfies burden of showing that failure to 
appear is willful by demonstrating what is com- 
monly referred to as general intent of defendant 
to commit act of omission, and no specific in- 
tent need be proved. D.C.C.E. §§ 23-1327, 
23-1327(a, b); 18 U.S.C.A. § 3150. Patton v. U. 
S., 1974, 326 A.2d 818. Bail @=» 97(1) 

Trial court's reliance upon statutory presump- 
tion to establish the element of "wilfulness," 
necessary to a conviction of bail jumping, did 
not violate defendant's Fifth Amendment rights 
to due process and privilege against self-incrim- 
ination; moreover, defendant did not raise that 
issue in the trial court and, under the circum- 
stances, the Court of Appeals would decline to 
exercise its discretion to notice the asserted 
error raised for the first time on appeal. 
D.C.C.E. § 23-1327(a, b); U.S.C.A.Const. 
Amend. 5. Robinson v. U. S., 1974, 322 A.2d 
271. Constitutional Law <£=> 266(7); Criminal 
Law <S=» 393(1), 1030(2) 

8. Intoxication, intent 

In prosecution for wilfully failing to appear at 
preliminary hearing on second-degree burglary 
charge, defendant was not entitled to instruc- 
tion on defense of intoxication, where defendant 
testified that he was intoxicated on alcohol and 
had been taking a stimulant at time when he 
was scheduled to appear but he produced no 
evidence that he had reached a point of inca- 
pacitating intoxication. D.C.C.E. § 23-1327. 
Williams v. U. S., 1975, 331 A.2d 341 . Criminal 
Law©=> 814(10) 

9. Notice of appearance date and location 

Jury's determination, in prosecution for fail- 
ure to appear for sentencing in violation of Bail 
Reform Act, that defendant received adequate 
notice of date and time that she was to appear 
was not clearly erroneous. D.C.Code 1981, 
§ 23-1327(a). Cooper v. U.S., 1996, 680 A.2d 
1370. Bail ®=» 97(3) 

Defendant's argument on appeal from convic- 
tion for violating Bail Reform Act, that govern- 
ment did not establish that she failed to appear 
for sentencing because there was no evidence 
that sentencing judge was sitting in courtroom 
designated in defendant's notice to return, was 
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meritless, since entry on that court's jacket 
shows that appellant did not appear, defendant 
admitted during cross-examination that she did 
not return to courthouse as scheduled, and de- 
fendant's brief on appeal stated that "the failure 

to appear was conceded " D.C.Code 1981, 

§ 23-1 327(a). Cooper v. U.S., 1996, 680 A.2d 
1370. Criminal Law ©=» 1121(1) 

Evidence, including docket entries and defen- 
dant's signature on notice to return, was suffi- 
cient to sustain conviction for willfully failing to 
appear. D.C.Code 1981, § 23-1 327(a). Golds- 
berry v. U.S., 1991, 598 A.2d 376. Bail <£=> 
97(3) 

Testimony of courtroom clerk indicating that 
all cases in given calendar were posted in vari- 
ous places in courthouse was insufficient to 
establish that defendant was notified of court- 
room change, as required to support conviction 
for failure to appear. D.C.Code 1981, 
§ 23-1327. Bolan v. U.S., 1991, 587 A.2d 458. 
Bail <S> 97(3) 

General practice of courtroom clerks when 
judges change courtrooms was relevant to issue 
whether defendant willfully failed to appear in 
courtroom changed from that listed on notice- 
to-return slip; general practice of clerks would 
tend to show implausibility of defendant's testi- 
mony that he sat in wrong courtroom all day 
without seeing posted notice or any court per- 
sonnel inquiring about presence or where he 
was scheduled to be. Fed. Rules Evid.Rule 406, 
28 U.S.C.A.; D.C.Code 1981, § 23-1327(a). 
Smith v. U.S., 1990, 583 A.2d 975. Bail <&=» 
97(3) 

Proof of defendant's receipt of timely notice 
that judge would be hearing case in courtroom 
other than that listed on notice-to-return slip 
was element of prima facie case for willful fail- 
ure to appear; Government was required to 
show that defendant was personally informed of 
where case was to be called or that circumstan- 
tial evidence, such as evidence of what occurred 
in or around courtroom, notified persons where 
hearing was to be held. D.C.Code 1981, 
§ 23-1327(a). Smith v. U.S., 1990, 583 A.2d 
975. Bail ©=> 97(1) 

Defendant's evidence regarding problems 
with his mail service did not rebut Govern- 
ment's showing that his failure to appear was 
willful; defendant's own testimony showed that 
he did not inform pretrial service agency of 
problem with receiving mail at correct address 
until at least one week after his scheduled court 
appearance, that defendant failed to contact 
agency until more than three weeks after sched- 
uled appearance, and that he never complied 
with one of the other conditions of his pretrial 
release, which was to report in person to the 
agency every week. D.C.Code 1981, 

§ 23-1327(a). " Trice v. U.S., 1987, 525 A.2d 
176. Bail^ 97(3) 
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Defendant's suggestion that his absence from 
court at the scheduled time was due to his 
failure to receive secondary notification from 
pretrial services agency as he had on several 
occasions in another pending case was not a 
legally acceptable excuse for his failure to ap- 
pear, especially where his testimony that he 
relied on his aunt to forward mail to him was 
contradicted by his aunt's testimony that she 
had not received any of his mail for at least two 
vears before trial. D.C.Code 1981, 

§ 23-1327(a). Trice v. U.S., 1987, 525 A.2d 
176. Bail ©=> 97(1) 

Trial court, which believed that notice provid- 
ed defendant by continuance slip was sufficient 
to notify him of requirement to appear and that 
defendant could not justifiably rely on remind- 
ers sent by bail agency, did not abuse its discre- 
tion in finding that allegedly newly discovered 
bail reminders, which contained no reference to 
status hearing that defendant, failed to attend, 
would not have resulted in acquittal on charge 
of willful failure to appear in court. D.C.C.E. 
§ 23-1327(b). Raymond v. U. S., 1979, 396 
A.2d 975. Criminal Law <£=> 945(1) 

10. Notice of penalties for nonappearance 

Incorrect indication on release order that 
penalties for failure to appear as required were 
those under District of Columbia Bill Reform 
Act rather than under federal Bail Reform Act 
did not preclude defendant's release pursuant to 
federal Bail Reform Act; defendant was on no- 
tice that substantial penalties could be imposed 
if he failed to appear as ordered, and failed to 
show any prejudice as result of being advised of 
more lenient, penalties applicable under District 
of Columbia statute. 18 U.S.C.A. 

§ 3142(h)(2)(a); D.C.Code 1981, § 23-1327. 
U.S. v. Stewart, C.A.D.C.1997, 104 F.3d 1377, 
323 U.S.App.D.C. 29, certiorari denied 117 
S.Ct. 1856, 520 U.S. 1246, 137 L.Ed.2d 1058. 
Bailor 97(1) 

1 1 . Joint or separate trial of charges 

Joinder of charge of failure to appear in court 
for enhanced drug treatment program (EDTP) 
review hearing with charge of distribution of 
cocaine was permissible; charges were related 
in time, defendant's custody stemmed from sub- 
stantive drug charge, and inference was permis- 
sible that defendant's failure to appear at EDTP 
court date was motivated by avoidance of prose- 
cution for drug offense. D.C.Code 1981, 
§§ 23-31 1(a), 23-312, 23-1327(a), 33-541(a)(l); 
Criminal Rules 8(a), 13. Brown v. U.S., 1998, 
718 A.2d 95. Criminal Law <Z=> 620(1) 

Defendant's right to fair trial was not violated 
due to joinder of charge of failure to appear in 
court for enhanced drug treatment program 
(EDTP) review hearing with substantive charge 
of distribution of cocaine, and thus defendant 
was not entitled to mistrial, despite claim that 
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defendant suffered prejudice by having to intro- 
duce evidence of his drug use to combat con- 
sciousness of guilt instruction for which gov- 
ernment ultimately failed to adduce sufficient 
evidence to support; trial court's limiting in- 
struction adequately informed jury as to evi- 
dence that could be used to determine defen- 
dant's guilt on drug distribution charge. 
D.C.Code 1981, §§ 23-3 11 (a), 23-312, 
23-1327(a), 33-541(a)(l); Criminal Rules 8(a), 
13. Brown v. U.S., 1998, 718 A.2d 95. Crimi- 
nal Law <&* 867 

Consolidating charge that defendant had vio- 
lated Bail Reform Act for trial with charges of 
unauthorized use of vehicle and of carrying 
pistol without license was not abuse of discre- 
tion, in light of fact that a "connection" be- 
tween the charged acts was manifested, that 
evidence of the other charges would be admissi- 
ble in a separate bail violation charge to show 
motive for flight and willfulness and that evi- 
dence of the bail violation would be admissible 
in a separate trial of the other charges to dem- 
onstrate consciousness of guilt. D.C.C.E. 
§§ 22-2204(a), 22-3204, 23-1 11(a), 23-313, 
23-1327(a, b); D.C.C.E. SCR, Criminal Rules 
8(a), 13, 14. Grant v. U. S., 1979, 402 A.2d 
405. Criminal Law @» 620(1) 

12. Relief from forfeiture 

Relevant to the exercise of court's discretion 
to set aside forfeiture of bail are factors such as 
willfulness of defendant's breach of bond condi- 
tions, participation of bondsman in rearresting 
defendant and prejudice suffered by govern- 
ment by breach of bond conditions. Fed. Rules 
Crim.Proc. rule 46(e)(l, 2), 18 U.S.C.A. U. S. v. 
Nell, C.A.D.C.1975, 515 F.2d 1351, 169 
U.S.App.D.C. 380. Bail &* 79(1) 

It is not the role of the Court of Appeals to 
prescribe the precise weight to be given to the 
various factors to be considered by trial court in 
exercising its discretion to set aside bail forfei- 
ture. Fed. Rules Crim.Proc. rule 46(e)(l, 2), 18 
U.S.C.A. U. S. v. Nell, C.A.D.C.1975, 515 F.2d 
1351, 169 U.S.App.D.C. 380. Bail <3=» 79(2) 

When data bearing on relevant factors to be 
considered by trial court in exercise of discre- 
tion to set aside bail forfeiture is proffered, 
holding of an evidentiary hearing is essential to 
informed exercise of discretion based on what is 
right and equitable under the circumstances 
and the law. Fed. Rules Crim.Proc. rule 46(e)(l, 
2), 18 U.S.C.A. U. S. v. Nell, C.A.D.C.1975, 515 
F.2d 1351, 169 U.S.App.D.C. 380. Bail <^> 
79(2) 

Given proffer of data regarding asserted de- 
partures from customary practice by bail agen- 
cy and clerk's office, bondsman's assistance in 
apprehending defendant and the delay or preju- 
dice suffered by government by breach, it was 
error for trial judge not to have held an eviden- 
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tiary hearing on motion of bondsman to set 
aside bond forfeiture. Fed. Rules Crim.Proc. 
rule 46(e), (e)(l, 2), 18 U.S.C.A. U. S. v. Nell, 
C.A.D.C.1975, 515 F.2d 1351, 169 U.S.App.D.C. 
380. Bailee 79(2) 

13. Admissibility of evidence 

Preventing defendant from explaining that his 
failure to appear in court for status hearing 
resulted from his fear of person who sold crack 
cocaine, not from consciousness of guilt, was 
abuse of discretion in prosecution for distribut- 
ing crack cocaine and violation of Bail Reform 
Act (BRA); although fear of coming to court was 
not defense to BRA violation, reasonable jurors 
could have interpreted defendant's explanation 
to encompass fear in context of both BRA and 
distribution charge. D.C.Code .1981, 

§§ 23-1327, 33-541(a)(l). Price v. U.S., 1997, 
697 A.2d 808. Bail <Z=> 97(3); Drugs And Nar- 
cotics <^ 108 

Defendant's testimony that his failure to ap- 
pear in court for status hearing resulted from 
his fear of individual who sold crack cocaine to 
police fell within state of mind exception to 
hearsay rule in prosecution for distributing co- 
caine and violation of Bail Reform Act (BRA). 
D.C.Code 1981, §§ 23-1327, 33-541(a)(l). 
Price v. U.S., 1997, 697 A.2d 808. Criminal 
Law <$=> 419(2.20) 

Testimony of deputy courtroom clerk on gen- 
eral practice when judges change courtrooms 
lacked foundation that clerk had basis for know- 
ing general practice and was inadmissible in 
prosecution for failure to appear; nothing indi- 
cated what level of clerk's experience was, how 
she came to know what other courtroom clerks 
did, and whether this was routine practice of 
courtroom clerks. D.C.Code 1981, 

§ 23-1 327(a); Fed.Rules Evid.Rules 406, 602, 
28 U.S.C.A. Smith v. U.S., 1990, 583 A.2d 975. 
Criminal Law <§=> 386 

Admission of deputy courtroom clerk's testi- 
mony without foundation about general practice 
when judges change courtrooms required rever- 
sal in prosecution for failure to appear. 
D.C.Code 1981, § 23-1327(a); Fed.Rules Evid. 
Rules 406, 602, 28 U.S.C.A. Smith v. U.S., 
1990, 583 A. 2d 975. Criminal Law <^ 
1169.1(7) 

Where proffered testimony was not offered to 
show truth of matters asserted therein, but, 
rather, was offered to show that certain words 
had been said to defendant which could give 
rise to good faith and reasonable belief that his 
case had been dismissed, a story which, if be- 
lieved by jury, would constitute valid defense to 
charge of "willfully" failing to appear, error 
occurred in excluding such testimony as inad- 
missible hearsay, but such error was harmless 
in light of defendant's mother's testimony relat- 
ing what defendant allegedly had been told by 
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person operating computer terminal. D.C.C.E. court prevented prosecution from pursuing that 
§ 23-1327. Jenkins v. U. S., 1980, 415 A. 2d issue once defendant denied cocaine use at time 
545. Criminal Law ©=> 419(2), 1169.2(6) of arrest. D.C.Code 1981, § 23-1327(a). Coo- 

per v. U.S., 1996, 680 A.2d 1370. Criminal 



14. Review 



Law<3=> 1170.5(1) 



Even assuming arguendo that impeachment . . . 
of defendant as to drug use with pretrial ser- An y prejudice that may have resulted, in pros- 
vices agency report taken at time of her arrest ecution for violation of Bail Reform Act for 
on bench warrant was improper, any error was failure to appear for sentencing on drug charge, 
harmless in prosecution for violation of Bail from prosecutor's impeachment of defendant 
Reform Act for willful failure to appear for with facts underlying original drug charge was 
sentencing, given significant amount of evi- harmless, since trial court sustained defendant's 
dence against appellant, and fact that issue of objection, court offered immediate corrective 
her recent drug use was irrelevant to her al- instruction, and court later gave limiting in- 
leged violation of Bail Reform Act; prosecution struction as to that questioning. D.C.Code 
was merely responding to defendant's line of 1981, § 23-1327(a). Cooper v. U.S., 1996, 680 
questioning on issue of alleged drug use, and A. 2d 1370. Criminal Law ^ 1170.5(6) 

§ 23—1328. Penalties for offenses committed during release. 

(a) Any person convicted of an offense committed while released pursuant to 
section 23-1321 shall be subject to the following penalties in addition to any 
other applicable penalties: 

(1) A term of imprisonment of not less than one year and not more than 
five years if convicted of committing a felony while so released; and 

(2) A term of imprisonment of not less than ninety days and not more than 
180 days if convicted of committing a misdemeanor while so released. 

(b) The giving of a warning to the person when released of the penalties 
imposed by this section shall not be a prerequisite to the application of this 
section. 

(c) Any term of imprisonment imposed pursuant to this section shall be 
consecutive to any other sentence of imprisonment. 

(July 29, 1970, 84 Stat. 649, Pub. L. 91-358, title II, § 210(a); Aug. 20, 1994, D.C. Law 
10-151, § 101(d), 41 DCR2608.) 

Historical and Statutory Notes 

Prior Codifications form Emergency Amendment Act of 1994 (D.C. 

1981 Ed., § 23-1328. Act 10-255, June 22, 1994,41 DCR 4286). 

1973 Ed. , § 23-1328. 

Legislative History of Laws 

Emergency Act Amendments For legislative history of D.C. Law 10-151, 

For temporary amendment of section, see see Historical and Statutory Notes following 
§ 101(d) of the Omnibus Criminal Justice Re- § 23-1321. 

Cross References 
Section References 

This section is referred to in §§ 23-1303, 23-1321 and 23-1322. 

Library References 
Key Numbers 

Sentencing and Punishment @^94. 
Westlaw Key Number Search: 350Hk94. 
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Notes of Decisions 



Construction and application 
Indictment 3 
Jury trial 4 
Validity 1 



1. Validity 

In resolving equal protection challenge to 
statute requiring that any person convicted of 
offense committed while on pretrial release is 
subject to certain additional penalties, rational 
basis test, rather than more rigorous strict scru- 
tiny test, was applicable. D.C.C.E. § 23-1328; 
U.S.C.A.Const. Amend. 14. Daniel v. U. S., 
1979, 408 A.2d 1231. Constitutional Law <£=> 
250.3(1) 

Statute providing that any person convicted 
of offense committed while on pretrial release is 
subject to additional penalties was reasonable 
response to a legitimate governmental activity, 
i. e., prevention of crime, and thus did not deny 
equal protection. D.C.C.E. § 23-1328; 
U.S.C.A.Const. Amend. 14. Daniel v. U. S., 
1979, 408 A. 2d 1231. Constitutional Law <S=> 
250.3(1) 

2. Construction and application 

Statute which provides for an enhanced sen- 
tence for the commission of a criminal offense 
while on pretrial release for an arrest for a 
previous criminal offense, even though the de- 



fendant has not been convicted of the previous 
offense, does not violate due process. (Per 
Steadman, J., with three Judges joining and two 
Judges concurring.) D.C.Code 1981, 

§ 23-1328; U.S.C.A. Const.Amends. 5, 14. 
Speight v. U.S., 1989, 569 A.2d 124. Constitu- 
tional Law <£=> 270(4) 

3. Indictment 

Statute pursuant to which a person convicted 
of committing a crime while on pretrial release 
is subject to an enhanced sentence does not 
violate right to a grand jury indictment by pun- 
ishing a defendant for an offense for which he 
has not been indicted, in that the only addition- 
al fact necessary for application of the release 
offender statute is pretrial release status. 
D.C.Code 1981, § 23-1328; U.S.C.A. Const. 
Amend. 5. Speight v. U.S., 1989, 569 A.2d 124. 
Indictment And Information <&=> 3 

4. Jury trial 

Statute providing that person convicted of 
offense committed while on release shall be 
subject to additional penalties does not create a 
new and separate crime and jury trial is not 
required on issue of whether accused commit- 
ted offense while on release. D.C.C.E. 
§ 23-1328. Tansimore v. U. S., 1976, 355 A.2d 
799. Jury ®» 21.4, 24.2 



§ 23-1329, Penalties for violation of conditions of release. 

(a) A person who has been conditionally released pursuant to section 
23-1321 and who has violated a condition of release shall be subject to 
revocation of release, an order of detention, and prosecution for contempt of 
court. 

(b) Proceedings for revocation of release may be initiated on motion of the 
United States Attorney. A warrant for the arrest of a person charged with 
violating a condition of release may be issued by a judicial officer and if such 
person is outside the District of Columbia he shall be brought before a judicial 
officer in the district where he is arrested and shall then be transferred to the 
District of Columbia for proceedings in accordance with this section. No order 
of revocation and detention shall be entered unless, after a hearing, the judicial 
officer finds that — 

(1) there is clear and convincing evidence that such person has violated a 
condition of his release; and 

(2) based on the factors set out in § 23-1 322(e), there is no condition or 
combination of conditions of release which will reasonably assure that such 
person will not flee or pose a danger to any other person or the community. 
The provisions of § 23-1322(d) and (h) shall apply to this subsection. 

(c) Contempt sanctions may be imposed if, upon a hearing and in accordance 
with principles applicable to proceedings for criminal contempt, it is estab- 
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lished that such person has intentionally violated a condition of his release. 
Such contempt proceedings shall be expedited and heard by the court without a 
jury. Any person found guilty of criminal contempt for violation of a condition 
of release shall be imprisoned for not more than six months, or fined not more 
than $1,000, or both. 

(d) Any warrant issued by a judge of the Superior Court for violation of 
release conditions or for contempt of court, for failure to appear as required, or 
pursuant to § 23-1 322(d)(7), may be executed at any place within the jurisdic- 
tion of the United States. Such warrants shall be executed by a United States 
marshal or by any other officer authorized by law. 

(e) A person who has been conditionally released and who violates a condi- 
tion of that release by using a controlled substance or by failing to comply with 
the prescribed treatment for use of a controlled substance, may be ordered by 
the court, in addition to or in lieu of the penalties and procedures prescribed in 
subsections (a) through (d) of this section, to temporary placement in custody, 
when, in the opinion of the court, such action is necessary for treatment or to 
assure compliance with conditions of release. A person shall not be subject to 
an order of temporary detention under this subsection, unless before any such 
violation and order, the person has agreed in writing to the imposition of such 
an order as a sanction for the person's violation of a condition of release. 

(July 29, 1970, 84 Stat. 649, Pub. L. 91-358, title II, § 210(a); July 3, 1992, D.C. Law 
9-125, § 7, 39 DCR 2134; Oct. 10, 1998, D.C. Law 12-165, § 3, 45 DCR 2980.) 

Historical and Statutory Notes 

Prior Codifications For temporary (90-day) amendment of sec- 

1981 Ed., § 23-1329. tion, see § 2 of the Bail Reform Second Con- 

1973 Ed § 23-1329 gressional Review Emergency Act of 1999 (D.C. 

Act 13-228, January 11, 2000, 47 DCR 485). 

Temporary Amendments of Section For temporary (90-day) amendment of sec- 
Section 2 of D.C. Law 13-50 inserted at the ti ?"' n ^^^° f A * e 1 ^ a V 1 ^ ef f >rm ^7™ ^ 

end of subsec (b) "or the court's own motion.", ^fj^' Act ' 3 ^ 14 ' AugUSt M ' 2 °°°' 4? 

and added at the end of subsec. (c) "A judicial '* 

officer or a prosecutor may initiate a proceed- Legislative History of Laws 

ing for contempt under this section." For legis]ative hlstory of D . C . Law 9 _ 125 , see 

Section 4 (b) of D.C. Law 13-50 provides that Historical and Statutory Notes following 

the act shall expire after 225 days of its having § 23-1321. 

taken effect. Law 12 _i 6 5, the "Truth in Sentencing 

„ , Amendment Act of 1998/' was introduced in 

Emergency Act Amendments Coundl and assigned Bill No ]2 _ 523 ^ which 

For temporary (90-day) amendment of sec- was referred to the Committee on the Judiciary, 

tion, see § 2 of the Bail Reform Emergency Act The Bill was adopted on first and second read- 

of 1999 (D.C. Act 13-107, July 9, 1999, 46 DCR ings on March 17, 1998, and April 7, 1998, 

6032). respectively. Signed by the Mayor on April 23, 

For temporary (90-day) amendment of sec- 1 998, it was assigned Act No. 1 2-343 and trans- 
tion, see § 2 of the Bail Reform Congressional mitted to both Houses of Congress for its re- 
Review Emergency Act of 1999 (D.C. Act view. D.C. Law 12-165 became effective on 
13-143, October 18, 1999, 46 DCR 9902). October 10, 1998. 

Cross References 

Section References 

This section is referred to in §§ 23-1303 and 23-1322. 
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CRIMINAL PROCEDURE 



Key Numbers 
Bail ^75.3. 



Westlaw Key Number Search: 49k75.3. 

Encyclopedias 

C.J.S. Bail. 



Library References 

C.J.S. Release and Detention Pending Pro- 
ceedings §§ 156, 158 to 159. 



Notes of Decisions 



Admissibility of evidence 6 
Bench warrants 7 
Construction and application 
Defenses 5 
Double jeopardy 2 
Elements of contempt 3 
Notice or other process 4 
Review 8 



1 . Construction and application 

Criminal contempt proceeding is not criminal 
prosecution and, consequently, not all. proce- 
dures required in criminal trial are necessary in 
hearing on charge of contempt. D.C.Code 
1981, § 23-1329(c); Criminal Rule 42(b). 
Smith v. U.S., 1996, 677 A.2d 1022. Contempt 
<i^ 40 

Fundamental fairness is cornerstone of crimi- 
nal contempt proceeding. D.C.Code 1981, 
§ 23-1 329(c); Criminal Rule 42(b). Smith v. 
U.S., 1996, 677 A.2d 1022. Contempt &* 40 

Contempt statute for violation of condition of 
release operates independently of and in addi- 
tion to statute eliminating limitation on length 
of sentence for criminal contempt, thus the sen- 
tencing limit of six months' imprisonment and 
$1,000 fine does not apply to convictions for 
violations of pretrial release order constituting 
contempt. D.C.Code 1981, §§ 11-944, 

16-705(b), 23-1329(c); U.S.C.A. Const.Amends. 
5, 6, 14. Caldwell v. U.S., 1991, 595 A.2d 961. 
Contempt <£» 72 

Statute which provides for an enhanced sen- 
tence for the commission of a criminal offense 
while on pretrial release for an arrest for a 
previous criminal offense, even though the de- 
fendant has not been convicted of the previous 
offense, does not violate due process. (Per 
Steadman, J., with three Judges joining and two 
Judges concurring.) D.C.Code 1981, 

§ 23-1328; U.S.C.A. Const.Amends. 5, 14. 
Speight v. U.S., 1989, 569 A.2d 124. Constitu- 
tional Law <3^ 270(4) 

Although it is mandatory that accused be 
present at beginning stage of trial, this does not 
mean that trial court is helpless when a defen- 
dant does not appear at beginning of trial as 
directed; proper exercise of court's contempt 
power, after appropriate factual inquiry, ap- 
pears to be a prescribed method of punishing 
other defendant who fails to appear for trial 



and, in addition, one who willfully fails to ap- 
pear as required is subject to prosecution. 
D.C.C.E. SCR, Criminal Rule 43; D.C.C.E. 
§§ 11-944, 23-1327, 23-1330; 18 U.S.C.A. 
§ 402. Campbell v. U. S., 1972, 295 A.2d 498. 
Contempt <^ 12; Obstructing Justice <3=^ 6 

2. Double jeopardy 

Where criminal contempt sanction was im- 
posed upon defendant for violating order of 
conditional release by committing a drug of- 
fense which was incorporated into the condi- 
tions for that release, later attempt to prosecute 
defendant for the drug offense itself was barred 
by double jeopardy. (Per Justice Scalia with 
one Justice concurring and three Justices con- 
curring in the judgment.) U.S.C.A. Const. 
Amend. 5; D.C.Code 1981, §§ 23-1329, 
33-541(a). U.S. v. Dixon, U.S.Dist.Col.1993, 
113 S.Ct. 2849, 509 U.S. 688, 125 L.Ed.2d 556. 
Double Jeopardy <£^ 34 

3. Elements of contempt 

Defendant could be found guilty of criminal 
contempt for violating court's pretrial release 
order without any proof that such violations 
interfered with orderly administration of justice; 
all that Government had to show was that de- 
fendant intentionally violated conditions of re- 
lease. D.C.Code 1981, § 23-1329. Grant v. 
U.S., 1999, 734 A.2d 174. Contempt &=> 20 

Elements of criminal contempt are willful dis- 
obedience of a court order causing an obstruc- 
tion of the orderly administration of justice. 
Swisher v. U.S., 1990, 572 A.2d 85. Contempt 
<2^3 

Offense of criminal contempt requires both a 
contemptuous act and a wrongful state of mind. 
Swisher v. U.S., 1990, 572 A.2d 85. Contempt 
<s^3 

In order to convict an individual for criminal 
contempt, it is necessary to find beyond a rea- 
sonable doubt that the individual committed a 
volitional act that constitutes contempt; accord- 
ingly, in the instant case, a conviction of con- 
tempt could not be predicated solely on defen- 
dant's being arrested on probable cause, since 
the volitional act would be commission of a 
crime, not the matter of being arrested. 
D.C.C.E. §§ 11-944, 23-1321. Parker v. U. S., 
1977, 373 A.2d 906. Contempt ^ 60(3) 
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4. Notice or other process 

Notice requirement as to criminal contempt 
charges against defendant were met, and 
charges did not have to be set forth in informa- 
tion, indictment, or show cause order, respect- 
ing defendant's failure to obey judicial order, as 
condition of pretrial release, to stay away from 
individuals involved in her upcoming prosecu- 
tion for malicious destruction of property; de- 
fendant received notice of contempt charge 
through government's motion to hold hearing 
on whether defendant should be held in con- 
tempt for violating conditions of her pretrial 
release, defendant had notice that she was being 
charged with criminal contempt and factual ba- 
sis for charge, and defendant had notice of and 
understood order to stay away. D.C.Code 1981, 
§ 23-1 329(c); Criminal Rule 42(b). Smith v. 
U.S., 1996, 677 A.2d 1022. Contempt <3=> 54(1), 
55 

In summary proceedings based on failure to 
appear in court, the accused is entitled to notice 
that he is being charged with criminal con- 
tempt, to the meaningful assistance of counsel, 
including a chance to tell the attorney the facts 
and secure advice, and to a reasonable opportu- 
nity to present a defense. Criminal Rule 42(a). 
Swisher v. U.S., 1990, 572 A.2d 85. Contempt 
©=> 55, 61(1), 61(4) 

It was error to hold defendant in contempt, 
for failure to appear when his case had been 
called, at the end of a proceeding which had 
begun as a routine proceeding to resolve a 
bench warrant and without giving defendant an 
opportunity to consult with his attorney. 
Swisher v." U.S., 1990, 572 A.2d 85. Contempt 
@=>55, 61(1) 

5 . Defenses 

Defendant's alleged heroin addiction was not 
a defense to criminal contempt for violating 
condition of pretrial release not to use illegal 
drugs. D.C.Code 1981, §§ 23-1321(c)(l)(B), 
23-1329. Grant v. U.S., 1999, 734 A.2d 174. 
Contempt O 28(1) 

Defendant's communication to the court, 
through a friend, that he would not be present 
when his case was called for trial, and his 
prompt surrender when he returned from his 
grandfather's funeral, might be worthy of con- 
sideration in mitigation of the contempt offense 
but did not alter the fact that defendant absent- 
ed himself with prior consent of court. Swisher 
v. U.S., 1990, 572 A.2d 85. Contempt <^> 28(1) 

Desire to attend the funeral of one's grandfa- 
ther does not constitute "necessity" as a defense 
to charge of contempt of court for failing to 
appear. ' Swisher v. U.S., 1990, 572 A.2d 85. 
Contempt <S=» 28(1) 

Finding that defendant was in contempt for 
failing to appear at the time his case was called 
was supported by his admission that he did not 
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Note 7 

appear because he had gone to his hometown 
for his grandfather's funeral. Swisher v. U.S., 
1990, 572 A.2d 85. Contempt <&=> 60(3) 

6. Admissibility of evidence 

Defendant was denied constitutional right to 
testify in his own behalf under oath in proceed- 
ing to hold him in criminal contempt for viola- 
tion of condition of pretrial release that he 
refrain from illegal drug use when trial, court 
refused to permit defendant to describe his al- 
leged presence in room when others were smok- 
ing crack cocaine to lay putative foundation for 
passive inhalation defense and to permit court 
to judge his demeanor. Criminal Rule 42(b); 
D.C.Code 1981, § 23-1329(c); U.S.C.A. Const. 
Amends. 5, 14. Beckham v. U.S., 1992, 609 
A.2dll22. Contempt ®=> 61(4) 

Trial court's erroneous refusal to allow defen- 
dant to testify in criminal contempt proceeding 
which was based upon alleged violation of con- 
dition of pretrial release that defendant refrain 
from illegal drug use was not harmless, al- 
though defendant had previously made unsworn 
statements to trial court denying illegal drug 
use in response to positive drug test results; 
unsworn statements consisted of defendant ut- 
tering 15 words in response to three questions 
by court which was not the equivalent of right 
to testify. Criminal Rule 42(b); D.C.Code 1981, 
§ 23-1329(c); U.S.C.A. Const.Amends. 5, 14. 
Beckham v. U.S., 1992, 609 A.2d 1122. Con- 
tempt ©=> 66(7) 

Defendant, who conceded in open court that 
he had knowingly violated two conditions of his 
release on personal recognizance, in effect con- 
fessed to contemptuous conduct and officers' 
statements in bail agency report introduced at 
hearing simply corroborated that confession, 
and thus violation of defendant's right to con- 
front officers whose statements were contained 
in report was harmless beyond a reasonable 
doubt. D.C.C.E. SCR, Criminal Rule 42(b); 
D.C.C.E. §§ 11-721 (e), 23-1329, 23-1330; 
U.S.C.A. Const. Amend. 6. Matter of Wiggins, 
1976, 359 A.2d 579. Contempt ©=> 66(7) 

7. Bench warrants 

Bench warrants are not governed by the one- 
year limitation period of § 23-563(b), but rather 
are governed by this section, which sets forth no 
such time limit on the validity of misdemeanor 
warrants. United States v. Long, 125 WLR 2369 
(Super. Ct. 1997). 

A warrant issued under this section because 
of a defendant's failure to appear is a device by 
which a court restores to its custody a person 
who is already within its jurisdiction, i.e., one 
who has been arraigned and formally charged 
with an offense; these warrants are thus distin- 
guishable from warrants issued under 
§ 23-563. United States v. Long, 125 WLR 2369 
(Super. Ct. 1997). 
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Note 8 

8. Review Rules Cr.Proc. Rule 11(a)(2), 18 U.S.C.A.; C rim- 
Strict adherence is required for provision, in [ ™\ *^! e l } ( ^ {2) - Demus v - U - S - \ 998 ' 71 ° 
,, i ■ H ..,. , v - h , A.2d 858. Criminal Law ©=> 1026.10(b) 
the rule concerning conditional guilty pleas, _ . , ., . . 

i ,. ■ . ,. r • i \ , Defendant s guilty plea on contempt charge 

mandating a written reservation ol right to ap- ,. , . . • l- i r j t > in ? 

, , & , i . r , c . i did not act as waiver ol delendant s challenge to 

peal the adverse determination of any specified legaljty of sentence he reC eived on the charge, 

pretrial motion; failure to specify a particular D.C.Code 1981, § 23-1 329(c). Caldwell v. U.S., 

pretrial issue in the written plea agreement will 1991, 595 A.2d 961. Criminal Law <®=> 

preclude raising that issue on appeal. Fed. 1026.10(4) 

§ 23-1330. Contempt. 

Nothing in this subchapter shall interfere with or prevent the exercise by any 
court of the United States of its power to punish for contempt. 

(July 29, 1970, 84 Stat. 649, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 23-1330. 
1973 Ed., § 23-1330. 

Cross References 

Contempt power of Superior Court, see § 1 1-944. 

Library References 
Key Numbers Encyclopedias 

Contempt <*M9. CJ.S. Contempt § 12. 

Westlaw Key Number Search: 93k 19. 

Notes of Decisions 

Construction and application 1 tencing limit of six months' imprisonment and 

$1,000 fine does not apply to convictions for 

1. Construction and application violations of pretrial release order constituting 

Contempt statute for violation of condition of contempt. D.C.Code 1981, §§1 1-944, 

release operates independently of and in addi- 16-705(b), 23-1 329(c); U.S.C.A. Const.Amends. 

tion to statute eliminating limitation on length 5, 6, 14. Caldwell v. U.S., 1991, 59b A.2d 961. 

of sentence for criminal contempt, thus the sen- Contempt <£=> 72 

§ 23-1 33 1. Definitions. 

As used in this subchapter: 

(1) The term "judicial officer" means, unless otherwise indicated, any 
person or court in the District of Columbia authorized pursuant to section 
3041 of Title 18, United States Code, or the Federal Rules of Criminal 
Procedure, to bail or otherwise release a person before trial or sentencing or 
pending appeal in a court of the United States, and any judge of the Superior 
Court. 

(2) The term "offense" means any criminal offense committed in the 
District of Columbia, other than an offense triable by court-martial, military 
commission, provost court, or other military tribunal, which is in violation of 
an Act of Congress. 

(3) The term "dangerous crime" means (A) taking or attempting to take 
property from another by force or threat of force, (B) unlawfully entering or 
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attempting to enter any premises adapted for overnight accommodation of 
persons or for carrying on business with the intent to commit an offense 
therein, (C) arson or attempted arson of any premises adaptable for overnight 
accommodation of persons or for carrying on business, (D) first degree sexual 
abuse, or assault with intent to commit first degree sexual abuse, (E) 
unlawful sale, distribution of or possession with intent to distribute a con- 
trolled substance, as "controlled substance" is defined in the District of 
Columbia Official Code or any Act of Congress, if the offense is punishable by 
imprisonment for more than one year, or (F) possessing an unregistered 
firearm, carrying a pistol without a license, or carrying a concealed weapon 
in a place other than the person's dwelling place, place of business, or on 
other land possessed by the person. 

(4) The term "crime of violence" means murder, first degree sexual abuse, 
child sexual abuse, mayhem, kidnapping, robbery, burglary, voluntary man- 
slaughter, extortion or blackmail accompanied by threats of violence, arson, 
assault with intent to commit any offense, assault with a dangerous weapon, 
aggravated assault, armed carjacking, or an attempt or conspiracy to commit 
any of the foregoing offenses as defined by any Act of Congress or any State 
law, if the offense is punishable by imprisonment for more than one year. 

(5) The term "addict" means any individual who habitually uses any 
narcotic drug as defined by section 4731 of the Internal Revenue Code of 
1954 so as to endanger the public morals, health, safety, or welfare. 

(July 29, 1970, 84 Stat. 650, Pub. L. 91-358, title II, § 210(a); July 28, 1989, D.C. Law 
8-19, § 2(c), 36 DCR 2844; May 8, 1990, D.C. Law 8-120, § 2(c), 37 DCR 24; May 8, 
1993, D.C. Law 9-270, § 3, 39 DCR 9223; Oct. 2, 1993, D.C. Law 10-26, § 3, 40 DCR 
3416; Aug. 20, 1994, D.C. Law 10-151, § 101(e), 41 DCR 2608; May 23, 1995, D.C. 
Law 10-257, § 401(0, 42 DCR 53; June 3, 1997, D.C. Law 11-273, § 3(a), 43 DCR 
6168.) 

Historical and Statutory Notes 

Prior Codifications November 25, 1992, it was assigned Act No. 

1981 Ed., § 23-1331. 9-328 and transmitted to both Houses for Con- 

1973 Ed., § 23-1331. gress for its review. D.C. Law 9-270 became 

effective on May 8, 1993. 

Emergency Act Amendments , in ->^ <u v-i d 

b J Law 10-26, the Carjacking Prevention 

For temporary amendment of section, see Amendrnent Act of ,993;' was introduced in 

§ 101(e) of the Omnibus Criminal Justice : Re- Counci] and assigned Bill No . W -\6, which was 

form Emergency Amendment Act ot 1994 (D.C. refem;d fo the Committee on the Judiciarv . 

Act 10-233, June 22, 1994, 41 DCR 4286). The BiU wa§ adopted Qn first an(J secQnd ^ 

Legislative History of Laws ir) g s on A P ril 1 > 1993 > an ^ May 4, 1993, respeo 

For legislative history of D.C. Law 8-19, see tive] y- Signed by the Mayor on May 19, 1993, it 

Historical and Statutory Notes following was assigned Act No. 10-28 and transmitted to 

§ 23-1322 both Houses of Congress for its review. D.C. 

For legislative history of D.C. Law 8-120, see ^aw 10-26 became effective on October 2, 

Historical and Statutory Notes following i ^^- 

§ 23-1322. For legislative history of D.C. Law 10-151, 

Law 9-270, the "Carjacking Prevention Tern- see Historical and Statutory Notes following 

porary Amendment Act of 1992," was intro- § 23-1321. 

duced in Council and assigned Bill No. 9-629. Law 10-257, the "Anti-Sexual Abuse Act of 

The Bill was adopted on first and second read- 1994," was introduced in Council and assigned 

ings on October 6, 1992, and November 4, Bill No. 10-87, which was referred to the Com- 

1972, respectively. Signed by the Mayor on mittee on the Judiciary. The Bill was adopted 
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on first and second readings on November 1, 
1994, and December 6, 1994, respectively. 
Signed by the Mayor on December 28, 1994, it. 
was assigned Act No. 10-385 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-257 became effective May 23, 1995. 



For legislative history of D.C. Law 1 1-273, 
see Historical and Statutory Notes following 
§ 23-1322. 

References in Text 

Section 4731 of the Internal Revenue Code of 
1954, referred to in paragraph (5), was repealed 
by§ 1101(b)(3)(A) of Pub. L. 91-513. 



Cross References 

Attempt, see§ 22-1803. 
Section References 

This section is referred to in §§ 16-2310.01, 22-1803, 23-1322, and 23-1323. 



Key Numbers 
Bail <^>39 to 97. 

Westlaw Key Number Searches: 
49k97. 



Construction and application 1 
Crimes of violence 3 
Dangerous crimes 2 
Past conduct 4 



Library References 

Encyclopedias 

C.J.S. Bail. 
49k39 to C.J.S. Release and Detention Pending Pro- 

ceedings §§ 2 to 73, 81 to 177, 179 to 190. 

Motes of Decisions 

dismissed. D.C.C.E. §§ 23-1322(a)(l-3), 
23-1331(3); U.S.C.A.Const. Amend. 1. Dash v. 
Mitchell, 1972, 356 F.Supp. 1292. Constitu- 
tional Law ©=42.2(1) 



1. Construction and application 

If detention is unavailable under enumerated 
circumstances of Bail Reform Act, then defen- 
dant must be released, either on personal re- 
cognizance or on least restrictive condition or 
combination of conditions that will reasonably 
assure defendant's appearance and safety of any 
other person and community, no matter how 
dangerous or antisocial defendant may be. 18 
U.S.C.A. § 3142(a)(l-3), (c, e, f). U.S.* v. Glost- 
er, 1997, 969 F.Supp. 92. Bail ^ 42 

Pretrial detention under Bail Reform Act 
must be narrowly circumscribed to preserve 
strong presumption against detention before tri- 
al or without: trial, in order for Act to be consti- 
tutional. 18 U.S.C.A. § 3142(f)(1)(A). U.S. v. 
Gloster, 1997, 969 F.Supp. 92. Bail ©= 42 

2. Dangerous crimes 

Allegation that plaintiff had been arrested for 
a "dangerous crime" did not give him standing 
to challenge constitutionality of preventive de- 
tention provisions of District of Columbia Court 
Reform and Criminal Procedure Act on ground 
that plaintiff was inhibited or deterred in exer- 
cise of his First Amendment rights, where there 
was no allegation that plaintiff had any reason 
to fear that preventive detention would be 
sought, there was no allegation that plaintiff 
was or had been inhibited or deterred in exer- 
cise of First Amendment rights, and the "dan- 
gerous crime" charge against plaintiff had been 



3. Crimes of violence 

"Categorical approach" was to be used to 
determine whether possession of firearm by 
convicted felon was "crime of violence" for 
which detention hearing could be ordered; 
court could look only to statutory definition of 
offense itself and not to specific circumstances 
under which alleged offense was committed. 
18 U.S.C.A. §§. 922(g)(1), 3142(f)(1)(A). U.S. v. 
Gloster, 1997, 969 F.Supp. 92. Bail <^> 43 

Simple fact of being felon in possession of a 
weapon, without more, may pose substantial 
risk that physical force will be used, but does 
not establish use of violence or physical force in 
committing offense and, thus, possession was 
not "crime of violence" that could trigger deten- 
tion hearing and pretrial detention under Bail 
Reform Act. 18 U.S.C.A. §§ 922(g)(1), 
3142(f)(1)(A). U.S. v. Gloster, 1997, 969 
F.Supp. 92. Bailee 43 

Defendant's being a convicted felon does not 
transform otherwise passive offense of posses- 
sion of firearm into "crime of violence" that 
could trigger detention hearing and preventive 
detention under Bail Reform Act; neither act of 
possessing weapon nor fact of being a felon is in 
itself crime of violence, neither has as an ele- 
ment the use of physical force, and neither by 
its nature involves risk of physical force in its 
commission. 18 U.S.C.A. §§ 922(g)(1), 

3142(f)(1)(A), 3156(a)(4)(A, B). U.S. v. Gloster, 
1997, 969 F.Supp. 92. Bail ^ 43 
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4. Past conduct ceding his arrest, rape, sodomy, two burglaries, 

Pretrial detention statute was not unconstitu- and 17 robberies, as well as adjudication of his 

tionally vague as to defendant, on theory that juvenile social file, were all prohibited conduct 

Congress left meaning of "past conduct" sup- under concededly valid criminal laws, 

porting finding of dangerousness to discretion D.C.C.E. §§ 23-1 32 1(b), 23-1 322(b)(2)(B), 

of judicial officer, where crimes with which 23-1331(3, 4). U. S. v. Edwards, 1981, 430 

defendant was charged and crimes which he A. 2d 1321, certiorari denied 102 S.Ct. 1721,455 

admitted he had committed in four months pre- U.S. 1022, 72 L.Ed. 2d 141. Bail <&=> 42 

§ 23-1332. Applicability of subchapter. 

The provisions of this subchapter shall apply in the District of Columbia in 
lieu of the provisions of sections 3146 through 3152 of Title 18, United States 
Code. 

(July 29, 1970, 84 Stat. 650, Pub. L. 91-358, title II, § 210(a).) 



Prior Codifications 

1981 Ed., § 23-1332. 
1973 Ed., § 23-1332. 



Historical and Statutory Notes 



Library References 



Treatises and Practice Aids 

Wright & Miller: Federal Prac. & Proc. 

§ 761 (R46). 

United States Supreme Court 

Pretrial bail U.S.Neb.1982, 102 S.Ct. 1 181, 455 U.S. 

Excessive bail, pretrial detention on 478, 71 L.Ed. 2d 353. 

grounds of future dangerousness, see Prompt hearing requirement, pretrial re- 

q r S ; ?nof ^1 1 1 % c"^^^ 1 Va lease as sanction, see U.S. v. Montalvo- 

S tt. 2095, 481 US. 739 95 L.Ed.2d M .„ VSNMA990> } 10 s CL 2072f 

697 \ on remand 829 F.2d 34^. A ^ ,. T ' „, , t „ n r _ \ „ . „„ rt 

.. . j . . . i t f r 495 U.S. 711, 109 L.Ed. 2d 720, on re- 

Mootness doctrine, violent sex onenses, jnn^u:r 

pretrial bail, see Murphy v. Hunt, mand 906 K2d 51 ^. 

Notes of Decisions 

Construction and application 1 be considered under the "Bail Reform Act of 

1966" and not under the "Court Reform and 

1. Construction and application Criminal Procedure Act". 18 U.S.C.A. § 3146 

Applications for release of prisoners convicted et seci,; DCCE - § 23-1321 et seq. U. S. v. 

in the District of Columbia under federal crimi- Stanley, C.A.D.C.1972, 469 F.2d 576, 152 

nal statutes having nationwide application must U.S.App.D.C. 170. Bail <£=> 39 

§ 23—1333. Consideration of juvenile history. 

A judicial officer shall, in determining whether there are conditions of release 
that will reasonably assure the appearance of the person as required, and the 
safety of any other person and the community, take into account the person's 
juvenile law enforcement and case records. 

(May 15, 1993, D.C. Law 9-272, § 107, 40 DCR 796.) 
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Historical and Statutory Notes 

Prior Codifications 9-374, which was referred to the Committee on 

1981 Ed § 23-1333 ^ e Judiciary. The Bill was adopted on first 

and second readings on December 1, 1992, and 

... __. ^ r ■ December 15, J 992, respectively. Signed by the 

Legislative History of Laws MayQr on January l4> , 993 it was assigne d Act 

Law 9-272, the "Criminal and Juvenile Jus- No. 9-401 and transmitted to both Houses of 
Lice Reform Amendment Act of 1992," was in- Congress for its review. D.C. Law 9-272 be- 
Lroduced in Council and assigned Bill No. came effective on May 15, 1993. 

Library References 

Key Numbers C.J.S. Release and Detention Pending Pro- 

Bail <s=*49(2). ceedings §§ 13, 24, 56, 59, 64 to 65. 

Westlaw Key Number Search: 49k49(2). 

Encyclopedias 

C.J.S. Bail. 
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Chapter 15 

Out-Of-State Witnesses. 

Section 

23-1501. Definitions. 

23-1502. Hearing on recall of out-of-State witnesses by State courts; determination; 

travel allowance; penalty. 
23-1503. Certificate providing for attendance of witnesses at criminal prosecutions in 

the District of Columbia; travel allowance; penalty. 
23-1504. Exemption from arrest. 

Uniform Act to Secure the Attendance of Witnesses 
From Without a State in Criminal Proceedings 

Table of Jurisdictions Wherein Act Has Been Adopted 

For text of Uniform Act, and variation notes and annotation materials 
for adopting jurisdictions, see Uniform Laws Annotated, Master Edition, 
Volume 11. 

Jurisdiction Statutory Citation 

Alabama Code 1975, §§ 12-21-280 to 12-21-285. 

Alaska AS 12.50.010 to 12.50.080. 

Arizona A.R.S. §§ 13-4091 to 13-4096. 

Arkansas A.C.A. §§ 16-43-402 to 16-43-409. 

California West's Ann. Cal. Penal Code, §§ 1334 to 1334.6. 

Colorado West's C.R.S.A. §§ 16-9-201 to 16-9-205. 

Connecticut C.G.S.A. § 54-82i. 

Delaware 11 Del.C. §§ 3521 to 3526. 

District of Columbia D.C.Code 2001, §§ 23-1501 to 23-1504. 

Florida West's F.S.A. §§ 942.01 to 942.06. 

Georgia O.C.G.A. §§ 24-10-90 to 24-10-97. 

Hawaii HRS §§ 836-1 to 836-6. 

Idaho I.C. § 19-3005. 

Illinois S.H.A. 725 ILCS 220/1 to 220/6. 

Indiana West's A. I.C. 35-37-5-1 to 35-37-5-9. 

Iowa I.C. A. §§ 819.1 to 819.5. 

Kansas K.S.A, 22-4201 to 22-4206. 

Kentucky KRS 421.230 to 421.270. 

Louisiana LSA-C.Cr.P. arts. 741 to 745. 

Maine 15 M.R.S.A. §§ 1411 to 1415. 

Maryland Code, Courts and Judicial Proceedings, §§ 9-301 to 9-306. 

Massachusetts M.G.L.A. c. 233, §§ 13A to 13D. 

Michigan MX. LA. §§ 767.91 to 767.95. 

Minnesota M.S. A. §§ 634.06 to 634.09. 

Mississippi Code 1972, §§ 99-9-27 to 99-9-35. 

Missouri V.A.M.S. §§ 491.400 to 491.450. 

Montana MCA 46-15-112, 46-15-113, 46-15-120. 

Nebraska . R.R.S.1943, §§ 29-1906 to 29-1911. 

Nevada . . N.R.S. 174.395 to 174.445. 

New Hampshire . RSA 613:1 to 613:6. 

New Jersey N.J.S.A. 2A:81-18 to 2A:81-23. 

New Mexico . NMSA 1978, §§ 31-8-1 to 31-8-6. 

New York . , McKinney's CPL § 640.10. 

North Carolina G.S. §§ 15A-811 to 15A-816. 

North Dakota NDCC 31-03-25 to 31-03-31. 

Ohio R.C §§ 2939.25 to 2939.29. 

Oklahoma 22 0kl.St.Ann. §§ 721 to 727. 
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Jurisdiction Statutory Citation 



Oregon ORS 136.623 to 136.637. 

Pennsylvania 42 Pa.C.S.A. §§ 5961 to 5965. 

Puerto Rico 34 L.P.R.A. §§ 1471 to 1475. 

Rhode Island Gen. Laws 1956, §§ 12-16-1 to 12-16-13. 

South Carolina Code 1976, §§ 19-9-10 to 19-9-130. 

South Dakota SDCL 23A-14-1 et seq. 

Tennessee T.C.A. §§ 40-17-201 to 40-17-212. 

Texas Vernon's Ann. Texas C.C.P. art. 24.28. 

Utah U.C.A.1953, 77-21-1 to 77-21-5. 

Vermont 13 V.S.A. §§ 6641 to 6649. 

Virgin Island 5 V.I.C. §§ 3861 to 3865. 

Virginia Code 1950, §§ 19.2-272 to 19.2-282. 

Washington West's RCWA 10.55.010 to 10.55.130. 

West Virginia Code, 62-6A-1 to 62-6A-6. 

Wisconsin W.S.A. 976.02. 

Wyoming Wyo.Stat.Ann. §§ 7-11-404 to 7-11-406. 

§ 23-1 SOL Definitions. 
As used in this chapter — 

(1) The term "witness" includes a person whose testimony is desired in any 
proceeding or investigation by a grand jury or in a criminal action, prosecution, 
or proceeding. 

(2) The term "State" includes the Commonwealth of Puerto Rico, the District 
of Columbia, the Virgin Islands, Guam, American Samoa, and any other 
territory or possession of the United States. 

(3) The term "summons" includes a subpoena, order, or other notice requir- 
ing the appearance of a witness. 

(July 29, 1970, 84 Stat. 650, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Motes 

Prior Codifications Without a State in Criminal Proceedings. See 

1981 Ed., § 23-1501. 11 Uniform Laws Annotated, Master Edition, or 

1973 Ed., § 23-1501. ULA Database on WESTLAW. 

Uniform Law 

This section is based upon § 1 of the Uniform 
Act to Secure the Attendance of Witnesses from 

Library References 
Key Numbers Encyclopedias 

Witnesses ^6. C. J. S. Witnesses § 17. 

Westlaw Key Number Search: 410k6. 

§ 23-1502. Hearing on recall of out-of-State witnesses by State courts; 
determination; travel allowance; penalty. 

(a) If a judge of a court of record in any State which by its laws has made 
provision for commanding persons within that State to attend and testify in the 
District of Columbia certifies under the seal of the court (1) that there is a 
criminal prosecution pending in that court, or that a grand jury investigation 
has commenced or is about to commence, (2) that a person within the District 
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of Columbia is a material witness in the prosecution or grand jury investigation, 
and (3) that his presence will be required for a specified number of days, upon 
presentation of that certificate to any judge of the Superior Court of the District 
of Columbia, except as provided in subsection (c), such judge shall fix a time 
and place for a hearing, and shall make an order directing the witness to 
appear at a time and place certain for the hearing. 

(b) If at the hearing the judge determines that the witness is material and 
necessary, that it will not cause undue hardship to the witness to attend and 
testify in the prosecution or grand jury investigation in the requesting State, 
and that the laws of such State and of any other State through which the 
witness may be required to pass by ordinary course of travel, will give to him 
protection from arrest and the service of civil and criminal process, he shall 
issue a summons, with a copy of the certificate attached, directing the witness 
to attend and testify in the prosecution or grand jury investigation, as the case 
may be, at a time and place specified in the summons. In any such hearing the 
certificate shall be prima facie evidence of all the facts stated therein. 

(c) If the certificate presented under subsection (a) recommends that the 
witness be taken into immediate custody and delivered to an officer of the 
requesting State to assure his attendance, in the requesting State, the judge 
may in lieu of notification of hearing, direct that the witness be forthwith 
brought before him for a hearing. If the judge at the hearing is satisfied of the 
desirability of the custody and delivery of the witness, he may, in lieu of issuing 
subpoena or summons, order the witness to be forthwith taken into custody and 
delivered to an officer of the requesting State. The certificate shall be prima 
facie proof of the desirability of the custody and delivery of the witness. 

(d) Any witness who is summoned as above provided and, after being paid or 
tendered by some properly authorized person the fees and allowances autho- 
rized for witnesses in criminal cases in United States district courts, fails 
without good cause to attend and testify as directed in the summons, shall be 
punished in the manner provided for the punishment of any witness who 
disobeys a summons issued from the Superior Court. 

(July 29, 1970, 84 Stat. 651, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications Without a State in Criminal Proceedings. See 

1981 Ed., § 23-1502. 1 1 Uniform Laws Annotated, Master Edition, or 

1973 Ed., § 23-1502. ULA Database on WESTLAW. 

Uniform Law 

This section is based upon § 2 of the Uniform 
Act to Secure the Attendance of Witnesses from 

United States Code Annotated 

Subpoena of persons in foreign country, see 28 U.S.C.A. § 1783. 
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§ 23-1503. Certificate providing for attendance of witnesses at criminal 
prosecutions in the District of Columbia; travel allowance; 
penalty. 

(a) If a person in any State, which by its laws has made provision for 
commanding persons within its borders to attend and testify in criminal 
prosecutions or grand jury investigations in the District of Columbia, is a 
material witness in such a prosecution or a grand jury investigation in the 
District of Columbia which has commenced or is about to commence, a judge 
may issue a certificate under seal stating these facts and specifying the number 
of days the witness will be required. The certificate may include a recommen- 
dation that the witness be taken into immediate custody and delivered to an 
officer of the United States or the District of Columbia to assure his attendance 
in the District of Columbia. This certificate shall be presented to a judge of a 
court of record in the county in which the witness is found. 

(b) If the witness is summoned to attend and testify in the District of 
Columbia he shall be tendered the fees and allowances authorized for witnesses 
in criminal cases in United States district courts. A witness who has appeared 
in accordance with the provisions of the summons shall not be required to 
remain within the District of Columbia for a period longer than that specified 
in the certificate, unless otherwise ordered by the court. If the witness, after 
coming into the District of Columbia, fails without good cause to attend and 
testify as directed in the summons, he may be punished in the manner provided 
for the punishment of any other witness who disobeys a summons issued from 
the court in the District of Columbia where the prosecution has been instituted 
or the grand jury investigation has commenced or is about to commence. 

(July 29, 1970, 84 Stat. 651, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications Without a State in Criminal Proceedings. See 

1981 Ed., § 23-1503. 1 1 Uniform Laws Annotated, Master Edition, or 

1973 Ed., § 23-1503. ULA Database on WESTLAW. 

Uniform Law 

This section is based upon § 3 of the Uniform 
Act to Secure the Attendance of Witnesses from 

Library References 
Key Numbers Encyclopedias 

Witnesses <5=>6. C.J.S. Witnesses § 17. 

Westlaw Key Number Search: 410k6. 

United States Code Annotated 

Subpoena of persons in foreign country, see 28 U.S.C.A. § 1783. 

§ 23-1504. Exemption from arrest. 

(a) Any person who comes into the District of Columbia in obedience to a 
summons directing him to attend and testify in the District of Columbia shall 
not, while in the District of Columbia, pursuant to the summons, be subject to 
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arrest or the service of process, civil or criminal, in connection with any matter 
which arose before his entrance into the District of Columbia under the 
summons. 

(b) Any person who is in the process of passing through the District of 
Columbia for the purpose of proceeding to or returning from a State which has 
summoned him to attend and testify shall not be subject to arrest or the service 
of process, civil or criminal, in connection with any matter which arose at some 
other time. 

(July 29, 1970, 84 Stat. 652, Pub. L. 91-358, title II, § 210(a).) 

Historical and Statutory Notes 

Prior Codifications Without a State in Criminal Proceedings. See 

1981 Ed., § 23-1504. 1 1 Uniform Laws Annotated, Master Edition, or 

1973 Ed., § 23-1504. ULA Database on WESTLAW. 

Uniform Law 

This section is based upon § 4 of the Uniform 
Act to Secure the Attendance of Witnesses from 

Library References 
Key Numbers Encyclopedias 

Arrest <S=>60. C j <S . Arrest §§ 6, 10 to 1 1. 

Witnesses <3=>6. CJS witnesses § 17. 

West] aw Kev Number Searches: 35k60; 
410k6. 
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Chapter 17 
Death Penalty. [Repealed] 

§§ 23—1701 to 23-1705- Capital punishment; provision for death cham- 
ber; appointment of executioner and assistants; fees; sen- 
tences to be in writing and certified copy furnished; who may 
be present at execution; fact of execution to be certified to 
clerk of court; place of execution. [Repealed] 

(Feb. 26, 1981, D.C. Law 3-113, § 3, 27 DCR 5624.) 



Historical and 

Legislative History of Laws 

Law 3-113, the "District of Columbia Death 
Penalty Repeal Act of 1980," was introduced in 
Council and assigned Bill No 3-395, which was 
referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 
ings on November 12, 1980 and December 9, 
1980, respectively. Signed by the Mayor on 
December 17, 1980, it was assigned Act No. 
3-307 and transmitted to both Houses of Con- 
gress for its review. 



Statutory Notes 

Law 3-113, the "District of Columbia Death 
Penalty Repeal Act of 1980," was introduced in 
Council and assigned Bill No 3-395, which was 
referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 
ings on November 12, 1980 and December 9, 
1980, respectively. Signed by the Mayor on 
December 17, 1980, it was assigned Act No. 
3-307 and transmitted to both Houses of Con- 
gress for its review. 
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TITLE 24 
PRISONERS AND THEIR TREATMENT. 

Chapter Section 

1. Transfer of Prison System to Federal Authority 24-101 

2. Prisons and Prisoners 24-201.01 

3. Probation 24-301 

4. Indeterminate Sentences and Paroles 24-401 

5. Insane Defendants 24-501 

6. Rehabilitation of Alcoholics. 24-601 

7. Rehabilitation of Users of Narcotics 24-701 

8. Interstate Agreement on Detainers 24-801 

9. Youth Offenders Programs. . . 24-901 

10. Interstate Corrections Compact 24-1001 

1 1. Interstate Compact on Juveniles 24-1 101 

12. Judiciary Square Detention Facility Construction 24-1201 



WESTLAW Computer Assisted Legal Research 

WESTLAW supplements your legal research in many ways. WESTLAW allows you to 

@ update your research with the most current information 

© expand your library with additional resources 

© retrieve current, comprehensive history and citing references to a case 
with KeyCite 

For more information on using WESTLAW to supplement your research, see the 
WESTLAW Electronic Research Guide, which follows the Preface. 
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DERIVATION TABLE 

Showing where provisions of Title 24 of the District of Columbia Official 
Code, 2001 Edition, were formerly located in the District of Columbia Code, 
1981 Edition. 

2001 Edition 1981 Edition 2001 Edition 1981 Edition 

24-101 24-1201 24-201.45 24-905 

24-102 24-1202 24-211.01 24-441 

24-103 24-1203 24-21 1.02 24-442 

24-104 24-1204 24-21 1.03 24-443 

24-105 24-1205 24-211.04 24-444 

24-106 24-1206 24-211.05 24-445 

24-111 24-1211 24-211.06 24-446 

24-112 24-1212 24-21 1.07 24-447 

24-113 24-1213 24-211.21 24-448.1 

24-114 24-1214 24-211.22 24-448.2 

24-131 24-1231 24-211.23 24-448.3 

2.4-132 24-1232 24-21 1.24 24-448.4 

24-133 ;. 24-1233 24-211.41 24-448.11 

24-134 24-1234 24-221.01 24-429 

24-141 24-1241 2 4-221. 01 a 24-429.1 

24-142 24-1242 24-221.01b 24-429.2 

24-201.01 24-401 24-221.02 . . 24-430 

24-201.02 24-402 24-221.03 . . . . 24-431 

24-201.03 24-403 24-221.04 24-432 

24-201.04 24-404 24-221.05 24-433 

24-201.05 24-405 24-221.06 24-434 

24-201.06 24-406 24-231.01 24-458.1 

24-201.07 24-407 24-231.02 24-458.2 

24-201.08 24-408 24-231.03 24-458.3 

24-201.09 24-409 24-231.04 24-458.4 

24-201.10 24-410 24-231.05 24-458.5 

24-201.11 ...24-411 24-231.06 24-458.6 

24-201.12 24-412 24-231.07 24-458.7 

24-201.13 24-413 24-231.08 24-458.8 

24-201.14 ..24-414 24-231.09 /...' 24-458.9 

24-201.15 24-415 24-231.10 24-458.10 

24-201 .16 . 24-416 24-231.1 1 24-458.11 

24-201.17 24-417 24-231.12 . 24-458.12 

24-201.18 24-418 24-231.13 24-458.13 

24-201.19 24-4 18a 24-231.14 24-458.14 

24-201.20 24-419 24-231.15 24-458.15 

24-201.21 24-420 24-241.01 24-461 

24-201.22 24-421 24-241.02 24-462 

24-201.23 24-422 24-241.03 24-463 

24-201.24 24-423 24-241.04 24-464 

24-201.25 24-424 24-241.05 24-465 

24-201.26 24-425 24-241.06 24-466 

24-201.27 24-426 24-241.07 24-467 

24-201.28 24-427 24-241.08 24-468 

24-201.29 24-428 24-241.09 24-469 

24-201.41 24-901 24-241.10 24-470 

24-201.42 24-902 24-251.01 24-481 

24-201.43 24-903 24-251.02 24-482 

24-201.44 24-904 24-251.03 24-483 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

24-251.04 24-484 24-607 24-527 

24-251.05 24-485 24-608 24-528 

24-251.06 24-486 24-609 24-529 

24-251.07 24-487 24-610 24-530 

24-251.08 24-488 24-61 1 24-531 

24-261.01 24-495.1 24-612 24-532 

24-261.02 24-495.2 24-613 24-533 

24-261.02a 24-495.2a 24-614 24-534 

24-261.02b 24-495. 2b 24-615 24-535 

24-261.03 24-495.3 24-631 

24-261.04 24-495.4 to 

24-261.05 24-495.5 24-643 24-501 to 24-513 

24-271 24-644 24-514 



to 
24-275 24-451 to 24-455 



24-701 24-601 

24-702 24-602 



24-301 24-101 24 ~ 703 24 - 603 

24-302 24-102 24-704 24-604 

24-303 24-103 24 ~ 705 • 24 ~ 605 

24-304 24-104 24 " 706 24 " 606 

'tsSs::::::::::::::::::::::::::^?? \^z ?HS 

24-306 24-106 24 ~ 708 24 " 608 

24-401 24-201 

24-401a, 24-40 lb 24-201a, 24-20 lb 

24-401c. 24-201c 

24-401.01 24-201.1 

24-401.02 24-201.2 

24-401.03 24-201.3 

24-402 24-202 

24-403 ...24-203 

24-403.01 24-203.1 

24-404 24-204 

24-405 24-205 

24-406 24-206 

24-407 24-207 

24-408 24-208 



24-709 24-609 

24-710 24-610 

24-711 24-611 

24-712 24-612 

24-713 24-613 

24-714 24-614 

24-715 24-615 

24-801 24-701 

24-802 24-702 

24-803 24-703 

24-804 24-704 

24-805 24-705 

24-901 24-801 

24-902 24-802 

24^09 24 209 24 " 9 ° 3 24 " 803 

; 4 ;^; 7" 24-904 24-804 

24 - 4 ^ 1 24 ~ 2 51 24-905 24-805 

2 ^52 24-252 24 -906 24-806 

24 - 453 24 " 253 24-907 24-807 

24 " 4 ^ ■ 24 ~ 261 24-921 24-821 

24 ~ 462 24 ~ 2 62 24-922 24-822 

24 ~ 463 24 ~ 2 63 24-923 24-823 

24-464 . 24-264 24-924 24-824 

24-465 24-265 24-925 \\\\\\\\\\\\\\\\\\\\\\\\\\ 24-825 

24-466 24-266 24-926 24-826 

24-467 . 24-267 24-927 24-827 

2 4-468 24-268 24-928 \\\ \\ \\\ '/.'. '. '. '.['. '.'.'. ' " .' " '.'. 24-828 

24-501 24-301 24-929 24-829 

24-502 24-302 24-930 24-830 

24-503 24-303 24-931 24-831 

24-601 24-521 24-932 24-832 

24-602 24-522 24-1001 24-1001 

24-603 24-523 24-1002 24-1002 

24-604 24-524 24-1 101 32-1 101 

24-605 24-525 24-1 102 32-1 102 

24-606 24-526 24-1 103 32-1 103 
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2001 Edition 1981 Edition 2001 Edition 1981 Edition 

24-1 104 32-1 104 24-1201 32-1701 

24-1 105 32-1 105 24-1202 32-1702 

24-1106 32-1 106 24-1203 32-1703 
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Chapter 1 
Transfer of Prison System to Federal Authority. 

Subchapter I. Corrections. 
Section 

24-101. Bureau of prisons. 

24-102. Corrections Trustee. 

24-1 03. Priority consideration for employees of the District of Columbia. 

24-104. [Reserved] 

24-105. Liability for and litigation authority of corrections trustee. 

24-1 06. Permitting expenditure of funds to carry out certain sewer agreement. 

Subchapter II. Sentencing. 

24-1 1 1 . Truth in sentencing commission. 

24-1 12, General duties, powers, and goals of commission. 

24-113. Data collection. 

24-1 14. Enactment of amendments to District of Columbia Official Code. 

Subchapter III. Offender Supervision and Parole. 

24-131. Parole. 

24-132. Pretrial services, parole, adult probation and offender supervision trustee. 

24-133. Court Services and Offender Supervision Agency. 

24-134. Authorization of appropriations. 

Subchapter IV. Special Provisions for Trustees. 

24- 141. Reemployed annuitant Trustee. 

24-142. Exemption from personnel and budget ceilings for Trustees and related 
agencies. 



Subchapter I. Corrections. 

§ 24—101. Bureau of prisons. 

(a) Felons sentences pursuant to the truth-in-sentencing requirements. : — Not 
later than October 1, 2001, any person who has been sentenced to incarceration 
pursuant to the District of Columbia Official Code or the truth-in-sentencing 
system as described in § 24-1 1 1 shall be designated by the Bureau of Prisons to 
a penal or correctional facility operated or contracted for by the Bureau of 
Prisons, for such term of imprisonment as the court may direct. Such persons 
shall be subject to any law or regulation applicable to persons committed for 
violations of laws of the United States consistent with the sentence imposed. 

(b) Felons sentenced pursuant to the D.C. Official Code. — Notwithstanding 
any other provision of law, not later than December 31, 2001, the Lorton 
Correctional Complex shall be closed and the felony population sentenced 
pursuant to the District of Columbia Official Code residing at the Lorton 
Correctional Complex shall be transferred to a penal or correctional facility 
operated or contracted for by the Bureau of Prisons. Such persons shall be 
subject to any law or regulation applicable to persons committed for violations 
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of laws of the United States consistent with the sentence imposed, and the 
Bureau of Prisons shall be responsible for the custody, care, subsistence, 
education, treatment and training of such persons. 

(c) Privatization. — 

(1) Transition of inmates from Lorton. — The Bureau of Prisons shall 
house, in private contract facilities: 

(A) At least 2000 District of Columbia sentenced felons by December 31, 
1999; and 

(B) At least 50 percent of the District of Columbia sentenced felony 
population by September 30, 2003. 

(2) Duties of Deputy Attorney General. — The Deputy Attorney General shall 

(A) Be responsible for overseeing Bureau of Prisons privatization activi- 
ties; and 

(B) Submit a report to Congress on October 1 of each year detailing the 
progress and status of compliance with privatization requirements. 

(3) Duties of Attorney General. — The Attorney General shall: 

(A) Conduct a study of correctional privatization, including a review of 
relevant research and related legal issues, and comparative analysis of the 
cost effectiveness and feasibility of private sector and Federal, State, and 
local governmental operation of prisons and corrections programs at: all 
security levels; and 

(B) Submit a report to Congress no later than one year after August 5, 
1997. 

(d) Site acquisition and construction. — In order to house the District of 
Columbia felony inmate population the Bureau of Prisons shall acquire land, 
construct and build new facilities at sites selected by the Bureau of Prisons, or 
contract for appropriate bed space, but no facilities may be built on the grounds 
of the Lorton Reservation. 

(e) National capital planning. — Notwithstanding any other provision of law, 
the requirements of the National Capital Planning Act of 1952 (40 U.S.C. 71 et 
seq.) shall not apply to any actions taken by the Bureau of Prisons or its agents 
or employees. 

(f) Department of Corrections authority. — The District of Columbia Depart- 
ment of Corrections shall remain responsible for the custody, care, subsistence, 
education, treatment, and training of any person convicted of a felony offense 
pursuant to the District of Columbia Official Code and housed at the Lorton 
Correctional Complex until December 31, 2001, or the date on which the last 
inmate housed at the Lorton Correctional Complex is designated by the Bureau 
of Prisons, whichever is earlier. 

(g) Lorton Correctional Complex. — 
(1) Transfer of functions. — 

(A) Notwithstanding any other provision of law, to the extent the Bureau 
of Prisons assumes functions of the Department of Corrections under this 
subchapter, the Department is no longer responsible for such functions and 
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the provisions of §§ 24-211.01 and 24-211.02, that apply with respect to 
such functions are no longer applicable. 

(B) Contingent on the General Services Administration (GSA) receiving 
the necessary appropriations to carry out the requirements of this para- 
graph and subsection (g), and notwithstanding the Federal Property and 
Administrative Services Act of 1949 (40 U.S.C. § 471 et seq.), not later than 
60 days after the date of enactment of the Lorton Technical Corrections Act 
of 1998, any property on which the Lorton Correctional Complex is located 
shall be transferred to the GSA. 

(C) Not later than one year after the date of enactment of the Lorton 
Technical Corrections Act of 1998, Fairfax County shall submit a reuse 
plan that complies with all requisite approvals to the Administrator of 
General Services, that aims to maximize use of the land for open space, 
park land, or recreation, while delineating permissible or required uses, 
potential development densities, and any time limits on such development 
factors of the property on which the Lorton Correctional Complex is 
located. 

(D) Not later than 180 days after the date of enactment of the Lorton 
Technical Corrections Act of 1998, the Secretary of the Interior shall notify 
GSA of any property it requests to be transferred to the Department of the 
Interior for the purpose of a land exchange by the United States Fish and 
Wildlife Service within the Commonwealth of Virginia or such other 
purposes consistent with the reuse plan developed by Fairfax County as the 
Secretary may request. The Administrator of General Services shall ap- 
prove the Secretary's request to the extent that the request is consistent 
with the reuse plan developed by Fairfax County and does not result in a 
significant reduction in the marketability or value of any remaining proper- 
ty. The Administrator of General Services shall coordinate with the Secre- 
tary of the Interior to resolve any conflicts presented by the Department of 
the Interior's request and shall transfer the property to the Department of 
the Interior at no cost. 

(E) Any property not transferred to the Department of the Interior under 
subparagraph (D) shall be disposed of according to paragraphs (2) and (4). 
(2) Transfer of land. — 

(A) In general — 

(i) Fairfax County Water Authority. — 150 acres of parcel 
106-4-001-54 located west of Ox Road (State Route 123) on which the 
Lorton Correctional Complex is located shall be transferred, without 
consideration, to the Fairfax County Water Authority of Fairfax, Virginia. 

(ii) Fairfax County Parks Authority, — Any acres of parcel 
106-4-001-54 located west of Ox Road (State Route 123) on which the 
Lorton Correctional Complex is located not transferred under sub-sub- 
paragraph (i) shall be assigned to the Department of the Interior, 
National Park Service, for conveyance to the Fairfax County Parks 
Authority for recreational purposes pursuant to the section 203(k)(2) of 
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the Federal Property and Administrative Services Act of 1949 (40 U.S.C, 
484(k)(2)). 

(B) Condition of transfer. — 

(i) Water services. — The United States Government shall not transfer 
any parcels under this paragraph unless the Fairfax County Water 
Authority certifies that it will continue to provide water services to the 
Lorton Correctional Complex at the rate it provided water services prior 
to the transfer. 

(ii) Restriction on transfer. — No Federal agency may transfer the 
property under this paragraph until the prospective recipient of the 
property provides to such agency- 

(I) A land description survey suitable for transferring property under 
Virginia law; and 

(II) Any necessary surveys to determine the presence of any hazard- 
ous substances, contaminants or pollutants. 

(iii) Lorton Correctional Complex. — The Lorton Correctional Complex 
shall remain available for the District of Columbia Department of Correc- 
tions to house District of Columbia felony inmates until the last inmate at 
the Complex has been designated by the Bureau of Prisons or until 
December 31, 2003 [December 31, 2001], whichever is earlier. 

(C) Authorization. — The General Services Administration and the Na- 
tional Park Service is authorized to expend any funds necessary to ensure 
that the transfer or conveyance under subparagraph (A) of this paragraph 
complies with all applicable environmental and historic preservation laws, 

(3) Water mains. — Any water mains located on or across the Lorton 
Correctional Complex on the date of the transfers under paragraph (2) of this 
subsection, that are owned by the Fairfax County Water Authority and 
provide water to the public, shall be permitted to remain in place, and shall 
be operated, maintained, repaired, and replaced by the Fairfax County Water 
Authority or a successor agency furnishing water to the public in Fairfax 
County or adjacent jurisdictions, but shall not interfere with operations of the 
Lorton Correctional Complex. 

(4) Conditions on Transfer of Lorton Property East of Ox Road (State Route 
123).— 

(A) In General. — With respect to property east of Ox Road (State Route 
123) on which the Lorton Correctional Complex is located, the Administra- 
tor of General Services shall- 

(i) Cooperate with the District of Columbia Corrections Trustee to 
determine property necessary for the Trustee to maintain the security of 
the Lorton Correctional Complex until its closure; 

(ii) Prepare a report of title, complete a property description, provide 
protection and maintenance, conduct an environmental assessment of 
the property to determine the extent of contamination, complete National 
Environmental Policy Act of 1969 (42 U.S.C. § 4331 etseq.) and Nation- 
al Historic Preservation Act (16 U.S.C. § 470 et seq.) processes lor 
closure and disposal of the property, and provide an estimate of the cost 
for remediation and contingent on receiving the necessary appropria- 
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tions complete the remediation in compliance with applicable federal 
and state environmental laws; 

(iii) Develop a disposition strategy incorporating the Fairfax County 
reuse plan and the Department of Interior's land transfer request, and 
resolve conflicts between the plan and the transfer request, or between 
the reuse plan, the transfer request and the results of the environmental 
studies; 

(iv) Negotiate with any entity that has a lease, agreement, memoran- 
dum of understanding, right-of-way, or easement with the District of 
Columbia to occupy or utilize any parcels of such property on October 1, 
1997, to perfect or extend such lease, agreement, memorandum of 
understanding, right-of-way, or easement; 

(v) Transfer any property identified for use for open space, park land, 
or recreation in the Fairfax County reuse plan to the Northern Virginia 
Regional Park Authority, the Fairfax County Park Authority, or another 
public entity, subject to the condition that the recipient use the conveyed 
property only for open space, park land, or recreation and that the 
transfer be at fair market value considering the highest and best use of 
the property to be open space, park land, and recreation; 

(vi) Immediately upon completing the remediation required under sub- 
subparagraph (ii) of this subparagraph (but in no event later than June 1, 
2003), transfer any property located south of Silverbrooke Road which is 
identified for use for educational purposes in the Fairfax County reuse 
plan to the County, without consideration, subject to the condition that 
the County use the property only for educational purposes; 

(vii) Not later than 60 days after the property is transferred to the 
General Services Administration, transfer at fair market value the six- 
acre parcel east of Shirley Highway on Interstate 95 to Amtrak, subject 
to such terms and conditions as the Administrator determines to be in 
the best interest of the United States; 

(viii) Dispose of any parcels not reserved by the Department of the 
Interior and not otherwise addressed under this subparagraph at fair 
market value, subject to such terms and conditions as the Administrator 
determines to be in the best interest of the United States; 

(ix) Deposit any proceeds from the sale of property on which the 
Lorton Correctional Complex is located into a special fund established in 
the treasury for purposes of covering real property utilization and dispos- 
al related expenses, including environmental compliance and remedia- 
tion for the Lorton Correctional Complex until all property has been 
conveyed; and 

(x) Deposit any remaining funds in the Policy and Operations appro- 
priation account of the General Services Administration to be used for 
real property utilization and disposal activities until expended. 
(B) Report. — Not later than 90 days after the date of the receipt of the 
Fairfax County reuse plan and the Department of the Interior property 
transfer request by the Administrator of General Services, the Administra- 
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tor shall report to the Committees on Appropriations and Government 
Reform and Oversight of the House of Representatives, and the Committees 
on Appropriations and Governmental Affairs of the Senate on plans to 
comply with the terms of this paragraph and any estimated costs associated 
with compliance. 

(C) Authorization. — There is authorized to be appropriated such sums 
as are necessary from the general funds of the Treasury, to remain 
available until expended, to the Policy and Operations appropriation ac- 
count of the General Services Administration for the real property utiliza- 
tion and disposal activities in carrying out the provisions of this title. 

(5) Jurisdiction. — Any property disposed of according to paragraphs (2) 
and (4) shall be under the jurisdiction of the Commonwealth of Virginia. Any 
development of such property and any property transferred to the Depart- 
ment of the Interior for exchange purposes shall comply with any applicable 
planning and zoning requirements of Fairfax County and the Fairfax County 
reuse plan. 

(6) Meadowood farm land exchange. — 

(A) In general. — If, not later than January 15, 2001, Fairfax County, 
Virginia, agrees to convey fee simple title to the property on Mason Neck in 
excess of 800 acres depicted on the map dated June 2000, on file in the 
Office of the Director of the Bureau of Land Management, Eastern States 
(hereafter in this paragraph referred to as 'Meadowood Farm') to the 
Secretary of the Interior, then the Administrator of General Services shall 
agree to convey to Fairfax County, Virginia, fee simple title to the property 
located at the Lorton Correctional Complex north of Silverbrook Road, and 
consisting of more than 200 acres identified in the Fairfax County Reuse 
Plan, dated July 26, 1999, as land available for residential development in 
Land Units 1 and 2 (hereafter in this paragraph referred to as the 'Laurel 
Hill Residential Land'), the actual exchange to occur no later than Decem- 
ber 31, 2001. 

(B) Terms and, conditions. — 

(i) When Fairfax County transfers fee simple title to Meadowood Farm 
to the Secretary of the Interior, the Administrator of General Services 
shall simultaneously transfer to the County the Laurel Hill Residential 
Land. 

(ii) The transfer of property to Fairfax County, Virginia, under sub- 
subparagraph (i) of this subparagraph shall be subject to such terms and 
conditions that the Administrator of General Services considers to be 
appropriate to protect the interests of the United States. 

(iii) Any proceeds derived from the sale of the Laurel Hill Residential 
Land by Fairfax County that exceed the County's cost of acquiring, 
financing (which shall be deemed a County cost from the time of 
financing of the Meadowood Farm acquisition to the receipt of proceeds 
of the sale or sales of the Laurel Hill Residential Land until such time as 
the proceeds of such sale or sales exceed the acquisition and financing 
costs of Meadowood Farm to the County), preparing, and conveying 
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Meadowood Farm and costs incurred for improving, preparing, and 
conveying the Laurel Hill Residential Land shall be remitted to the 
United States and deposited into the special fund established pursuant, to 
paragraph (4)(A)(viii) of this subsection. 
(C) Management of property. — The property transferred to the Secretary 

of the Interior under this section shall be managed by the Bureau of Land 

Management for public use and recreation purposes. 

(h) District of Columbia Corrections Information Council. — 

(1) Establishment. — There is established a council to be known as the 
District of Columbia Correction Information Council (hereafter referred to as 
"Council"). 

(2) Membership. — The Council shall be composed of 3 members appoint- 
ed as follows: 

(A) Two individuals appointed by the mayor of the District of Columbia. 

(B) One individual appointed by the Council of the District of Columbia. 

(3) Compensation. — Members of the Council may not receive pay, allow- 
ances, or benefits by reason of their service on the Council. 

(4) Duties. — The Council shall report to the Director of the Bureau of 
Prisons with advice and information regarding matters affecting the District 
of Columbia sentenced felon population. 

(i) Timing of inmate transfers. — As soon as practicable after August 5, 1997, 
the Director of the Bureau of Prisons shall begin the transferring of inmates to 
Bureau of Prison or private contract facilities required by this section. 

(Aug. 5, 1997, 111 Stat. 734, Pub. L. 105-33, § 11201; Nov. 19, 1997, 111 Stat. 734, 
Pub. L. 105-100, § 157(e)(2); Oct. 21, 1998, 1.12 Stat. 2681-600, Pub. L. 105-277, § 141; 
Oct. 14, 1999, D.C. Law 13-49, § 7, 46 DCR 5153; Nov. 22, 2000, 114 Stat. 2440, Pub. 
L. 106-522, §§ 163, 165.) 

Historical and Statutory Notes 

Prior Codifications sponsibility and Management Assistance Au- 

1981 Ed., § 24-1201. thority certifies that the financial plan and bud- 
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§ 24-102, Corrections Trustee. 

(a) Appointment and removal of trustee. — 

(1) Appointment. — Pursuant to the Federal Government's assumption of 
responsibility for persons convicted of a felony offense under the District of 
Columbia Official Code, the Attorney General, in consultation with the 
Chairman of the District of Columbia Financial Responsibility and Manage- 
ment Assistance Authority (hereafter in this chapter referred to as the "D.C. 
Control Board"), the Mayor of the District of Columbia, the District of 
Columbia Council, and the District of Columbia judiciary, shall select a 
Corrections Trustee, who shall be an independent officer of the government 
of the District of Columbia, to oversee financial operations of the District of 
Columbia Department of Corrections until the Bureau of Prisons has desig- 
nated all felony offenders sentenced under the District of Columbia Official 
Code to a penal or correctional facility operated or contracted for by the 
Bureau of Prisons under § 24—101 . 

(2) Removal — The Corrections Trustee may be removed by the Mayor 
with the concurrence of the Attorney General. The Attorney General shall 
have the authority to remove the Corrections Trustee for misfeasance or 
malfeasance in office. At the request of the Corrections Trustee, the District 
of Columbia Financial Responsibility and Management Assistance Authority 
may exercise any of its powers and authorities on behalf of the Corrections 
Trustee. 

(b) Duties of trustee. ■ — Beginning on the date of appointment and continuing 
until the felony population sentenced pursuant to the District of Columbia 
Official Code residing at the Lorton Correctional Complex is transferred to a 
penal or correctional facility operated or contracted for by the Bureau of 
Prisons, the Corrections Trustee shall carry out the following responsibilities 
(notwithstanding any law of the District of Columbia to the contrary): 

(1) Exercise financial oversight over the District of Columbia Department 
of Corrections and allocate funds as enacted in law or as otherwise allocated, 
including funds for short term improvements which are necessary for the 
safety and security of staff, inmates and the community. 

(2) Purchase any necessary goods or services on behalf of the District of 
Columbia Department of Corrections consistent with Federal procurement 
regulations as they apply to the Bureau of Prisons. 

(c) Funding. — 

(1) In General. — Funds available for the Corrections Trustee, staff and all 
necessary and appropriate operations shall be made available to die extent 
provided in appropriations acts to the Corrections Trustee. Funding requests 
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shall be proposed by the Corrections Trustee to the President and Congress 
for each Fiscal Year. 

(2) Reimbursement to Bureau of Prisons. — Upon receipt of Federal funds, 
the Corrections Trustee shall immediately provide an advance reimbursement 
to the Bureau of Prisons of all funds identified by the Congress for construc- 
tion of new prisons and major renovations, which shall remain available until 
expended. The Bureau of Prisons shall be responsible and accountable for 
determining how these funds shall be used for renovation and construction, 
including type, security level, and location of new facilities. 

(3) Accountability and reports. — The District of Columbia Department of 
Corrections and the Bureau of Prisons shall maintain accountability for funds 
reimbursed from the Corrections Trustee, and shall provide expense reports 
by project at the request of the Corrections Trustee. 

(d) Compensation and detailees. — The Corrections Trustee shall be compen- 
sated at a rate not to exceed the basic pay payable for Level IV of the Executive 
Schedule. The Corrections Trustee may appoint and fix the pay of additional 
staff without regard to the provisions of the District of Columbia Official Code 
governing appointments and salaries, without regard to the provisions of title 5, 
United States Code, governing appointments in the competitive service, and 
without regard to the provisions of chapter 51 and subchapter III of chapter 53 
of title 5, United States Code, relating to classification and General Schedule 
pay rates. Upon request of the Corrections Trustee, the head of any Federal 
department or agency may, on a reimbursable or non reimbursable basis, 
provide services and detail any personnel of that department or agency to the 
Corrections Trustee to assist in carrying out his duties. 

(e) Procurement and judicial review. — ■ The provisions of the District of 
Columbia Official Code governing procurement shall not apply to the Correc- 
tions Trustee. The Corrections Trustee may seek judicial enforcement of his 
authority to carry out his duties. 

(f) Preservation of retirement and certain other rights of federal employees who 
become employed by the Corrections Trustee. — 

(1) In general. — A Federal employee who, within 3 days after separating 
from the Federal Government, is appointed Corrections Trustee or becomes 
employed by the Corrections Trustee. 

(A) shall be treated as an employee of the Federal Government for 
purposes of chapters 83, 84, 87, and 89 of title 5 of the United States Code; 
and 

(B) if, after serving with the Trustee, such employee becomes reem- 
ployed by the Federal Government, shall be entitled to credit for the full 
period of such individual's service with the Trustee, for purposes of 
determining the applicable leave accrual rate. 

(2) Regulations. — The Office of Personnel Management shall prescribe 
such regulations as may be necessary to carry out this subsection. 

(Aug. 5, 1997, 111 Stat. 737, Pub. L. 105-33, § 11202.) 
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Historical and Statutory Notes 

Prior Codifications sum payment for his or her accumulated and 

1981 Ed., § 24-1202. accrued sick leave, if the employee is separated 

„ fcT involuntarily and is not subsequently employed, 

Miscellaneous Notes wkhout a break in seryice of more than 3 d 

Sick Leave Buyout for Department of Correc- b the Bureau of p risons Qr anQther Federa[ 

tions Employees: Section 8 of Pub. L. l(b-274, The } sum f sick { 

112 Stat. 2428, the District of Columbia Courts f n / , , ^ \ , u- -. • cn . r 
i T *- -ru-ir- *• A + fi nno snail be calculated by multiplying 5U percent or 
and Justice Technical Corrections Act or 1998, , , , r i • i ■ 
provides that notwithstanding any provision of ^ employee s rate of basic pay, exclusive of 
District of Columbia law, the Corrections Trust- additional payments ot any kind, by the number 
ee appointed pursuant to section 11202 of the of hours of accumulated sick leave to the em- 
Balanced Budget Act of 1997 may set conditions ployee's credit at the time of separation. The 
and may provide that an employee of the Dis- lump-sum payment shall be considered pay for 
trict of Columbia Department of Corrections taxation purposes only and shall not be used to 
who meets such conditions will receive a lump- confer any other benefit to the employee. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <3=>7. c.J.S. District of Columbia § 5. 

West! aw Key Number Search: 132k7. 

§ 24—103. Priority consideration for employees of the District of Columbia. 

(a) Establishment, — As soon as practicable after appointment, the Bureau of 
Prisons, working with the Corrections Trustee, shall establish a priority consid- 
eration program to facilitate employment placement for employees of the 
District of Columbia Department of Corrections who are scheduled to be 
separated from service as a result of closing the Lorton Correctional Complex. 

(b) Provisions. — The priority consideration program shall include provisions 
under which a vacant federal correctional institution position established as a 
result of this Act and identified for external hiring shall not be filled by the 
appointment of any individual from outside of the District of Columbia Depart- 
ment of Corrections if there is available any interested applicant within the 
District of Columbia Department of Corrections who meets all qualification and 
suitability requirements for Bureau of Prisons law enforcement positions, 
including those related to criminal history, educational experience and level of 
functions, drug use, and work-related misconduct. The priority consideration 
program shall also include provisions under which an employee described in 
subsection (a) of this section who has not been appointed to a Federal Bureau 
of Prisons law enforcement position and who applies for another Federal 
position in the competitive service shall receive priority consideration and may 
be given a competitive service appointment noncompetitively to such a compet- 
itive service position. The Director of the Bureau of Prisons may provide a 
relocation allowance to any individual who is hired by the Director under the 
program established under this section for a position outside of the Washington 
Metropolitan Area. Such program shall terminate one year after the closing of 
the Lorton Correctional Complex. 

(Aug. 5, 1997, 111 Stat. 738, Pub. L. 105-33, § 11203; Oct 21, 1998, 112 Stat. 2424, 
Pub. L. 105-274, §§ 5(a), (b).) 

584 



TRANSFER OF PRISON SYSTEM § 24-105 

Historical and Statutory Notes 

Prior Codifications tion 11203(b) of the Balanced Budget Act of 

1981 Ed., § 24-1203. 1997 prior to the date of the enactment of this 

Act shall be converted noncompetitively to corn- 
Effective Dates petitive service appointments in their current 

Section 5(c) of Pub. L. 105-274, 112 Stat. positions." 
2424, provides that: 

"(1) The amendment made by subsection (a) References in Text 

shall take effect on the date of the enactment of "This Act," referred to in (b), is the National 

this Act. Capital Revitalization and Self-Government Im- 

"(2) Individuals who have been appointed provement Act of 1997, title XI of Pub. L. 

with excepted service appointments under sec- 105-33, 111 Stat. 712. 

Library References 
Key Numbers Encyclopedias 

District of Columbia &=>7. CJ.S. District of Columbia § 5. 

Westlaw Key Number Search: 132k7. 

§ 24-104. [Reserved] 

§ 24—105, Liability for and litigation authority of corrections trustee. 

(a) Liability. — The District of Columbia shall defend any civil action or 
proceeding brought in any court or other official Federal, state, or municipal 
forum against the Corrections Trustee, or against the District of Columbia or it 
officers, employees, or agents, and shall assume any liability resulting from 
such an action or proceeding, if the action or proceeding arises from: 

(1) An inmate's confinement with the District of Columbia Department of 
Corrections; 

(2) The District of Columbia's operation or management of the buildings, 
facilities, or lands comprising the Lorton property; or 

(3) The District of Columbia's operations or activities occurring on any 
property not specifically transferred to the administrative control of the 
Federal Government pursuant to this chapter. 

(b) Litigation. — 

(1) Corporation Counsel. — Subject to paragraph (2) of this subsection, the 
Corporation Counsel of the District of Columbia shall provide litigation 
services to the Corrections Trustee, except that the Trustee may instead elect, 
either generally or in relation to particular cases or classes of cases, to hire 
necessary staff and personnel or enter into contracts for the provision of 
litigation services at the Trustee's expense. 

(2) Attorney General. — 

(A) In general — Notwithstanding paragraph (1) of this subsection, with 
respect to any litigation involving the Corrections Trustee, the Attorney 
General may: 

(i) Direct the litigation of the Trustee, and of the District of Columbia 
on behalf of the Trustee; and 

(ii) Provide on a reimbursable or non-reimbursable basis litigation 
services for the Trustee at the Trustee's request or on the Attorney 
General's own initiative. 
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(B) Approval of settlement. — With respect to any litigation involving the 
Corrections Trustee, the Trustee may not agree to any settlement involving 
any form of equitable relief without the approval of the Attorney General. 
The Trustee shall provide to the Attorney General such notice and reports 
concerning litigation as the Attorney General may direct. 

(C) Discretion. — Any decision to exercise any authority of the Attorney 
General under this subsection shall be in the sole discretion of the Attorney 
General and shall not be reviewable in any court. 

(c) Limitations. — Nothing in this section shall be construed: 

(1) As a waiver of sovereign immunity, or as limiting any other defense or 
immunity that would otherwise be available to the United States, the District 
of Columbia, their agencies, officers, employees, or agents; or 

(2) To obligate the District of Columbia to represent or indemnify the 
Corrections Trustee or any officer, employee, or agent where the Trustee (or 
any person employed by or acting under the authority of the Trustee) acts 
beyond the scope of his authority. 

(Aug. 5, 1997, 1 1 1 Stat. 739, Pub. L. 105-33, § 1 1205.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 24-1205. 

Library References 

Key Numbers Encyclopedias 

District of Columbia <^>1 . c j s District of Columbia § 5. 

West] aw Key Number Search: 132k7. 

§ 24-106, Permitting expenditure of funds to carry out certain sewer 
agreement. 

Notwithstanding the fourth sentence of § 1-204.46, the District of Columbia 
is authorized to obligate or expend such funds as may be necessary during a 
fiscal year (beginning with fiscal year 1997) to carry out the Sewage Delivery 
System and Capacity Purchase Agreement between Fairfax County and the 
District of Columbia with respect to Project Number K00301, without regard to 
the amount appropriated for such purpose in the budget of the District of 
Columbia for the fiscal year. 

(Aug. 5, 1997, 111 Stat. 740, Pub. L. 105-33, § 11206.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed.,§ 24-1206. 
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Subchapter II. Sentencing. 

§ 24-1 1L Truth in sentencing commission. 

(a) Establishment. — There is established as an independent agency of the 
District of Columbia a District of Columbia Truth in Sentencing Commission 
(hereafter in this chapter referred to as "the Commission"), which shall consist 
of 7 voting members. The Attorney General, or the Attorney General's desig- 
nee, shall be the chairperson of the Commission and shall have the duty to 
convene meetings of the Commission to ensure that it fulfills its responsibilities 
under this Act. The members shall serve for the life of the Commission and 
shall be subject to removal only for neglect of duty, malfeasance in office, or 
other good cause shown. 

(b) Membership. — The members of the Commission shall have knowledge 
and responsibility with respect to criminal justice matters. Two members of 
the Commission shall be judges of the Superior Court of the District of 
Columbia, and shall be appointed by the chief judge of that court; one member 
shall be a representative of the District of Columbia Council and shall be 
appointed by the chairperson or chairperson pro temp of the Council; one 
member shall be a representative of the executive branch of the District of 
Columbia government with official responsibilities for criminal justice matters 
in the District of Columbia and shall be appointed by the Mayor of the District 
of Columbia; one member shall be a representative of the District of Columbia 
Public Defender Service and shall be appointed by the Director of such Service; 
and one member shall be a representative of the United States Attorney for the 
District of Columbia and shall be appointed by the United States Attorney. A 
representative of the Federal Bureau of Prisons and a representative of the 
office of Corporation Counsel of the District of Columbia shall each serve as a 
nonvoting, ex officio member. 

(c) Vacancy. — Any vacancy in the Commission shall be filled in the same 
manner as the original appointment. Members of the Commission shall receive 
no compensation for their services, but shall be reimbursed for travel, subsis- 
tence, and other necessary expenses incurred in the performance of duties 
vested in the Commission, but not in excess of the maximum amounts autho- 
rized under section 456 of title 28, United States Code. 

(Aug. 5, 1997, 111 Stat. 740, Pub. L. 105-33, § 11211.) 

Historical and Statutory Notes 

Prior Codifications provement Act of 1997, title XI of Pub. L. 

1981 Ed., § 24-1211. 105-33, 1 1 1 Stat. 712. 

References in Text 

"This Act," referred to in (a), is the National 
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Library References 
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Westlaw Key Number Search: 132k7. 
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§ 24—1 12. General duties, powers, and goals of commission. 

(a) Recommendations, — The Commission shall, within 180 days after August 
5, 1997, make recommendations to the District of Columbia Council for 
amendments to the District of Columbia Official Code with respect to the 
sentences to be imposed for all felonies committed on or after 3 years after 
Augusts, 1997. 

(b) Contents of recommendations. — Such recommendations shall: 

(1) As to all felonies described in subsection (h) of this section, meet the 
truth in sentencing standards of 20104(a)(1) of the Violent Crime Control and 
Law Enforcement Act of 1994; 

(2) As to all felonies ensure that; 

(A) An offender will have a sentence imposed that: 

(i) Reflects the seriousness of the offense and the criminal history of 
the offender; and 

(ii) Provides for just punishment, affords adequate deterrence to poten- 
tial future criminal conduct of the offender and others, and provides the 
offender with needed educational or vocational training, medical care, 
and other correctional treatment; 

(B) Good time shall be calculated pursuant to section 3624 of title 18, 
United States Code; and 

'(C) An adequate period of supervision will be imposed to follow release 
from the imprisonment. 

(c) Death penalty, — The Commission shall not have the power to recom- 
mend a sentence of death for any offense nor for any offense a term of 
imprisonment less than that prescribed by the D.C. Official Code as a mandato- 
ry minimum sentence. 

(d) Other features of recommendations. — The Commission shall ensure that 
its recommendations: 

(1) Will be neutral as to the race, sex, marital status, ethnic origin, 
religious affiliation, national origin, creed, socioeconomic status, and sexual 
orientation of offenders; 

(2) Will include provisions designed to maximize the effectiveness of the 
drug court of the Superior Court of the District of Columbia; and 

(3) Will be fully consistent with all other provisions of this act, including 
provisions relating to the administration of probation, parole, and supervised 
release for District of Columbia Official Code offenders. 

(e) Vote; termination. — The recommendations of the Commission required 
under subsections (a) through (d) of this section shall be adopted by a vote of 
not less than 6 of the members and when made shall be transmitted forthwith 
to the District of Columbia Council. The Commission shall cease to exist 90 
days after the transmittal of recommendations to the Council or on the last date 
on which timely recommendations may be made if the Commission is unable to 
agree on such recommendations. 
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(f) Recommendations for implementation. — In fulfilling its responsibilities, 
the Commission may adopt by a vote of not less than 6 of the members and 
transmit to the Superior Court of the District of Columbia recommended rules 
and principles for determining the sentence to be imposed, including: 

(1) Whether to impose a sentence of probation, a term of imprisonment 
and/or a fine, and the amount or length thereof, and including intermediate 
sanctions in appropriate cases; and 

(2) Whether multiple sentences of terms of imprisonment should run 
concurrently or consecutively. 

(g) Powers. — The Commission is authorized: 

(1) To hold hearings and call witnesses that might assist the Commission in 
the exercise of its powers; 

(2) To perform such other functions as may be necessary to carry out the 
purposes of this section; and 

(3) Except as otherwise provided, to conduct business, exercise powers, 
and fulfill duties by the vote of a majority of the members present at any 
meeting. 

(h) Felonies described. — The felonies described in this subsection are viola- 
tions of any of the following provisions of law: 

(1) The following provisions relating to arson: 

(A) Section 22-301. 

(B) Section 22-302. 

(2) The following provisions relating to felony assault: 

(A) Section 22-401. 

(B) Section 22-402. 

(C) Section 22-403. 

(D) Section 22-404.01. 

(E) Section 22-405. 

(F) Section 22-406. 

(3) Section 22-722 (relating to obstruction of justice). 

(4) Section 22-1101 (relating to cruelty to children). 

(5) Section 22-801 (relating to first degree burglary). 

(6) Section 22-2001 (relating to kidnapping). 

(7) The following provisions relating to murder and manslaughter: 

(A) Section 22-2101. 

(B) Section 22-2102. 

(C) Section 22-2103. 

(D) Section 22-2104. 

(E) Section 22-2105. 

(F) Section 22-2106. 

(8) Section 22-2601 (relating to prison breach). 

(9) Sec. 22-2603. 

(10) Section 22-2801 (relating to robbery). 

(11) Section 22-2803 (relating to carjacking). 
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(12) Chapter 45 of Title 22. 

(1.3) The following provisions relating to sex offenses: 

(A) Section 22-3002. 

(B) Section 22-3003. 

(C) Section 22-3004. 

(D) Section 22-3005. 

(E) Section 22-3008. 

(F) Section 22-3009. 

(G) Section 22-3010. 
(H) Section 22-3013. 
(I) Section 22-3014. 
(J) Section 22-3015. 
(K) Section 22-3016. 
(L) Section 22-3018. 
(M) Section 22-3020. 

(14) Section 48-904.01 (relating to recidivist drug offenders), but only in 
the case of a second or subsequent violation. 

(Aug. 5, 1997, 111 Stat. 741, Pub. L. 105-33, § 11212.) 

Historical and Statutory Motes 

Prior Codifications ernment Improvement Act of 1997, title XI of 

1981 Ed., § 24-1212. Pub. L. 105-33, 111 Stat. 712. 

References in Text 

"This Act," referred to in this section, is the 
National Capital Revitalization and Self-Gov- 

Library References 

Key Numbers Encyclopedias 

District of Columbia <S^7. c j s District f Columbia § 5. 

Westlaw Key Number Search: 132k7. 

§ 24-113. Data collection. 

(a) Data for Attorney General. — The Commission, the Superior Court of the 
District of Columbia, the District of Columbia Department of Corrections, and 
other agencies as necessary shall provide to the Attorney General such data as 
are requested in furtherance of this Act. 

(b) Superior Court. — The Superior Court of the District of Columbia, in 
connection with defendants sentenced in such Court, shall provide to the 
Commission and the Attorney General such data as are requested for planning, 
statistical analysis or projecting future prison population levels. 

(Aug. 5, 1997, 111 Stat. 744, Pub. L. 105-33, § 11213.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed § 24-1213 "This Act/' referred to in (a), is the National 

Capital Revitalization and Self-Government Im- 
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provement Act of 1997, title XI of Pub. L. 
105-33, 111 Stat. 712. 

§ 24-1 14. Enactment of amendments to District of Columbia Official Code. 

If, within 270 days after August 5, 1997, the Council of the District of 
Columbia has failed to amend the District of Columbia Official Code to enact in 
whole the recommendations of the Commission under this chapter, or if the 
Commission fails to make such recommendations within the deadline estab- 
lished under such section, the Attorney General (after consultation with the 
Commission) shall promulgate within 90 days amendments to the District of 
Columbia Official Code with respect to the sentences to be imposed for all 
offenses committed on or after 3 years after August 5, 1997. Such amendments 
shall be consistent with the standards of subsections (a) through (d) of 
§ 24-112. Such amendments shall take effect 30 days after the Attorney 
General transmits the recommendations to Congress. 

(Aug. 5, 1997, 111 Stat. 744, Pub. L. 105-33, § 11214.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-1214. 



Subchapter III. Offender Supervision and Parole. 

§ 24-131. Parole. 

(a) Paroling jurisdiction. ■ — 

(1) Jurisdiction of Parole Commission to grant or deny parole and to impose 
conditions. — Not later than one year after August 5, 1997, the United States 
Parole Commission shall assume the jurisdiction and authority of the Board 
of Parole of the District of Columbia to grant and deny parole, and to impose 
conditions upon an order of parole, in the case of any imprisoned felon who 
is eligible for parole or reparole under the District of Columbia Official Code. 
The Parole Commission shall have exclusive authority to amend or supple- 
ment any regulation interpreting or implementing the parole laws of the 
District of Columbia with respect to felons, provided that the Commission 
adheres to the rulemaking procedures set forth in § 4218 of title 18, United 
States Code. 

(2) Jurisdiction of Parole Commission to revoke parole or modify condi- 
tions. — On the date in which the Court Services and Offender Supervision 
Agency for the District of Columbia is established under § 24-133, the United 
States Parole Commission shall assume any remaining powers, duties, and 
jurisdiction of the Board of Parole of the District of Columbia, including 
jurisdiction to revoke parole and to modify the conditions of parole, with 
respect to felons. 

(3) Jurisdiction of Superior Court. — On the date on which the Court 
Services and Offender Supervision Agency for the District of Columbia is 
established under § 24-1 33, the Superior Court of the District of Columbia 
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shall assume the jurisdiction and authority of the Board of Parole of the 
District of Columbia to grant, deny, and revoke parole, and to impose and 
modify conditions of parole, with respect to misdemeanants. 

(b) Abolition of the Board of Parole. — On the date on which the Court 
Services and Offender Supervision Agency for the District of Columbia is 
established under § 24-133, the Board of Parole established in the District of 
Columbia Board of Parole Amendment Act of 1987 shall be abolished. 

(c) Rulemaking and legislative responsibility for parole matters. — The Parole 
Commission shall exercise the authority vested in it by this section pursuant to 
the parole laws and regulations of the District of Columbia, except that the 
Council of the District of Columbia and the Board of Parole of the District of 
Columbia may not revise any such laws or regulations (as in effect on August 5, 
1997) without the concurrence of the Attorney General. 

(Aug. 5, 1997, 111 Stat. 745, Pub. L. 105-33, § 11231; Oct. 21, 1998, 112 Stat. 2426, 
Pub. L. 105-274, § 7(c)(2)(A).) 

Historical and Statutory Notes 

Prior Codifications D.C. Law 7-103, 34 DCR 8279, effective April 8, 

.1981 Ed., § 24-1231. 1988. 

References in Text 

The "District of Columbia Board of Parole 
Amendment Act of 1987," referred to in (b), is 

Library References 
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Westlaw Key Number Search: 284k55. 1 . 

§ 24-132. Pretrial services, parole, adult probation and offender supervi- 
sion trustee. 

(a) Appointment and removal. — 

(1) Appointment. — The Attorney General, in consultation with the Chair- 
man of the District of Columbia Financial Responsibility and Management 
Assistance Authority (hereafter in this section referred to as the "D.C. Control 
Board") and the Mayor of the District of Columbia, shall appoint a Pretrial 
Services, Parole, Adult Probation and Offender Supervision Trustee, who 
shall be an independent officer of the government of the District of Columbia, 
to effectuate the reorganization and transition of functions and funding 
relating to pretrial services, defense services, parole, adult probation and 
offender supervision. 

(2) Removal. — The Trustee may be removed by the Mayor with the 
concurrence of the Attorney General. The Attorney General shall have the 
authority to remove the Trustee for misfeasance or malfeasance in office. At 
the request of the Trustee, the District of Columbia Financial Responsibility 
and Management Assistance Authority may exercise any of its powers and 
authorities on behalf of the Trustee. 
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(b) Authority. — Beginning on the date of appointment, and continuing until 
the Court Services and Offender Supervision Agency for the District of Colum- 
bia is established under § 24-133, the Trustee shall: 

(1) Have the authority to exercise all powers and functions authorized for 
the Director of the Court Services and Offender Supervision Agency for the 
District of Columbia; 

(2) Have the authority to direct the actions of all agencies of the District of 
Columbia whose functions will be assumed by or within the Court Services 
and Offender Supervision Agency for the District of Columbia, and of the 
Board of Parole of the District of Columbia, including the authority to 
discharge or replace any officers or employees of these agencies; 

(3) Exercise financial oversight over all agencies of the District of Colum- 
bia whose functions will be assumed by or within the Court Services and 
Offender Supervision Agency for the District of Columbia, and over the 
Board of Parole of the District of Columbia, and allocate funds to these 
agencies as appropriated by Congress and allocated by the President; 

(4) Receive and transmit to the District of Columbia Pretrial Services 
Agency all funds appropriated for such agency; and 

(5) Receive and transmit to the District of Columbia Public Defender 
Service all funds appropriated for such agency. 

(c) Compensation. — The Trustee shall be compensated at a rate not to 
exceed the basic pay payable for Level IV of the Executive Schedule. The 
Trustee may appoint and fix the pay of additional staff without regard to the 
provisions of the District of Columbia Official Code governing appointments 
and salaries, without regard to the provisions of Title 5, United States Code, 
governing appointments in the competitive service, and without regard to the 
provisions of Chapter 51 and subchapter III of Chapter 53 of Title 5, United 
States Code, relating to classification and General Schedule pay rates. Upon 
request of the Trustee, the head of any Federal department or agency may, on a 
reimbursable or nonreimbursable basis, provide services and/or detail any 
personnel of that department or agency to the Trusteeship to assist in carrying 
out its duties. 

(d) Procurement and judicial review. — The provisions of the District of 
Columbia Official Code governing procurement shall not apply to the Trustee. 
The Trustee may enter into such contracts as the Trustee considers appropriate 
to carry out the Trustee's duties. The Trustee may seek judicial enforcement of 
the Trustee's authority to carry out the Trustee's duties. 

(e) Preservation of retirement and certain other rights of federal employee who 
becomes the Trustee or federal employees who become employed by the Trustee. — 

(1) In general. — A Federal employee who, within 3 days after separating 
from the Federal Government, is appointed Trustee or becomes employed by 
the Trustee: 

(A) Shall be treated as an employee of the Federal Government for 
purposes of chapters 83, 84, 87, and 89 of Title 5 of the United States Code; 
and 
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(B) If, after serving with the Trustee, such employee becomes reem- 
ployed by the Federal Government, shall be entitled to credit for the full 
period of such individual's service with the Trustee, for purposes of 
determining the applicable leave accrual rate. 

(2) Regulations. — The Office of Personnel Management shall prescribe 
such regulations as may be necessary to carry out this subsection. 

(f) Treatment as Federal Employees. — 

(1) In general. — The Trustee and employees of the Trustee who are not 
covered under subsection (e) of this section shall be treated as employees of 
the Federal Government solely for purposes of the following provisions of 
title 5, United States Code: 

(A) Chapter 83 (relating to retirement). 

(B) Chapter 84 (relating to the Federal Employees' Retirement System). 

(C) Chapter 87 (relating to life insurance). 

(D) Chapter 89 (relating to health insurance). 

(2) Effective dates of coverage. — The effective dates of coverage of the 
provisions of paragraph (1) of this subsection are as follows: 

(A) In the case of the Trustee and employees of the Office of the Trustee 
and the Office of Adult Probation, August 5, 1997, or the date of appoint- 
ment, whichever is later. 

(B) In the case of employees of the Office of Parole, October 1 1, 1998, or 
the date of appointment, whichever is later. 

(C) In the case of employees of the Pretrial Sendees Agency, January 3, 
1999, or the date of appointment, whichever is later. 

(3) Rate of contributions. — The Trustee shall make contributions under 
the provisions referred to in paragraph (1) of this subsection at the same 
rates applicable to agencies of the Federal Government. 

(4) Regulations. — The Office of Personnel Management shall issue such 
regulations as are necessary to carry out this subsection. 

(g) Funding. — Funds available for operations of the Trustee shall be made 
available to the extent provided in appropriations acts to the Trustee, through 
the State Justice Institute. Funding requests shall be proposed by the Trustee to 
the President and Congress for each Fiscal Year. 

(h) Liability and litigation authority. — 

(1) Liability. — The District of Columbia shall defend any civil action or 
proceeding brought in any court or other official Federal, state, or municipal 
forum against the Trustee, or against the District of Columbia or its officers, 
employees, or agents, and shall assume any liability resulting from such an 
action or proceeding, if the action or proceeding arises from the: 

(A) Supervision of offenders on probation, parole, or supervised release; 

(B) Provision of pretrial services by the District of Columbia; or 

(C) Activities of the District of Columbia Board of Parole. 

(2) Litigation. — 
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(A) Corporation Counsel. — Subject to subparagraph (B) of this para- 
graph, the Corporation Counsel of the District of Columbia shall provide 
litigation services to the Trustee, except that the Trustee may instead elect, 
either generally or in relation to particular cases or classes of cases, to hire 
necessary staff and personnel or enter into contracts for the provision of 
litigation services at the Trustee's expense. 

(B) Attorney General. — 

(i) In general. — Notwithstanding subparagraph (A) of this paragraph, 
with respect to any litigation involving the Trustee, the Attorney General 
may: 

(I) Direct the litigation of the Trustee, and of the District of Colum- 
bia on behalf of the Trustee; and 

(II) Provide on a reimbursable or nonreimbursable basis litigation 
services for the Trustee at the Trustee's request or on the Attorney 
General's own initiative. 

(ii) Approval of settlement. — With respect to any litigation involving 
the Trustee, the Trustee may not agree to any settlement involving any 
form of equitable relief without the approval of the Attorney General. The 
Trustee shall provide to the Attorney General such notice and reports 
concerning litigation as the Attorney General may direct. 

(hi) Discretion. — Any decision to exercise any authority of the Attor- 
ney General under this paragraph shall be in the sole discretion of the 
Attorney General and shall not be reviewable in any court. 
(3) Limitations. — Nothing in this section shall be construed: 

(A) As a waiver of sovereign immunity, or as limiting any other defense 
or immunity that would otherwise be available to the United States, the 
District of Columbia, their agencies, officers, employees, or agents; or 

(B) To obligate the District of Columbia to represent or indemnify the 
Corrections Trustee or any officer, employee, or agent where the Trustee 
(or any person employed by or acting under the authority of the Trustee) 
acts beyond the scope of his authority. 

(i) Certification. — The Court Services and Offender Supervision Agency for 
the District of Columbia shall assume its duties pursuant to § 24-133 when, 
within the period beginning one year after August 5, 1997 and ending three 
years after August 5, 1997, the Trustee certifies to the Attorney General and the 
Attorney General concurs that the Agency can carry out the functions described 
in § 24-133 and the United States Parole Commission can carry out the 
functions described in § 24-133. 

(j) Exercise of authority on behalf of Public Defender Service. — At the request 
of the Director of the District of Columbia Public Defender Service, the Trustee 
may exercise any of the powers and authorities of the Trustee on behalf of such 
Service in the same manner and to the same extent as the Trustee may exercise 
such powers and authorities in relation to any agency described in subsection 
(b) of this section. 

(Aug. 5, 1997, 111 Stat. 746, Pub. L. 105-33, § 11232; Oct 21, 1998, 112 Stat. 2425, 
Pub. L. 105-274, § 7(a)(1), (a)(4), (b), (c)(2)(B); Nov. 22, 2000, 114 Stat. 2440, Pub. L. 
106-522, § 145(a).) 
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Historical and 

Prior Codifications 

1981 Ed., § 24-1232. 

Effect of Amendments 

Section 145(a) of Public Law 106-522 redes- 
ignated subsecs. (f) through (i) as subsecs. (g) 
through (j), respectively, and added subsec. (f), 
relating to the treatment of certain persons as 
federal employees. 

Section 145(b) of Public Law 106-522 pro- 
vides: 

"The amendment made by subsection (a) shall 
take effect as if included in the enactment of 
title XI of the Balanced Budget Act of 1997." 

Miscellaneous Notes 

Section 166(b) of Public Law 106-113 pro- 
vides: 

"AUTHORITY DURING TRANSITION TO 
FULL OPERATION OF AGENCY.— 

"(1) AUTHORITY OF PRETRIAL SERVICES, 
PAROLE, ADULT PROBATION AND OFFEND- 
ER SUPERVISION TRUSTEE.— Notwithstand- 
ing section 11232(b)(1) of the National Capital 
Revitalization and Self-Government Improve- 
ment Act of 1997 (D.C. Code, sec. 



Statutory Notes 

24-1 232(b)(1)), the Pretrial Services, Parole, 
Adult Probation and Offender Supervision 
Trustee appointed under section 11232(a) of 
such Act (hereafter referred to as the 'Trustee') 
shall, in accordance with section 1 1232 of such 
Act, exercise the powers and functions of the 
Court Services and Offender Supervision Agen- 
cy for the District of Columbia (hereafter re- 
ferred to as the 'Agency') relating to sex offend- 
er registration (as granted to the Agency under 
any District of Columbia law) only upon the 
Trustee's certification that the Trustee is able to 
assume such powers and functions. 

"(2) AUTHORITY OF METROPOLITAN PO- 
LICE DEPARTMENT.— During the period that 
begins on the date of the enactment of the Sex 
Offender Registration Emergency Act of 1999 
and ends on the date the Trustee makes the 
certification described in paragraph (1), the 
Metropolitan Police Department of the District 
of Columbia shall have the authority to carry 
out any powers and functions relating to sex 
offender registration that are granted to the 
Agency or to the Trustee under any District of 
Columbia law." 



Key Numbers 

Courts <3==>5 5. 
District of Columbia <£»7. 
Westlaw Kev Number 
I06k55. 



Searches: 132k7; 



Library References 

Encyclopedias 

CJ.S. Courts §§ 107 to 109. 
C.J.S. District of Columbia § 5. 



Notes of Decisions 



Parole violator warrants 1 



1. Parole violator warrants 

Portion of Revitalization Act providing that 
Trustee for Offender Supervision "shall . . . 
[h]ave the authority to direct the actions of [, 
inter alia,] the Board of Parole" did not autho- 
rize Trustee to unilaterally promulgate "di- 
rective" requiring Board to issue parole violator 
warrants in situations in which Board's regula- 
tions rendered that decision discretionary. 
D.C.Code 1981, §§ 24-205, 24-1232(b)(2); 
D.C.Mun.Regs. title 28, §§ 217.3, 217.6. Tea- 
chey v. Carver, 1999, 736 A.2d 998. Pardon 
And Parole <&> 69 



"Directive" unilaterally promulgated by 
Trustee for Offender Supervision, requiring 
Board of Parole to issue parole violator war- 
rants in situations in which Board's regulations 
rendered that decision discretionary, was sub- 
ject to requirements of District of Columbia 
Administrative Procedure Act (DCAPA); "di- 
rective" was statement of general or particular 
applicability and future effect designed to imple- 
ment, interpret or prescribe law or policy or to 
describe Board's procedure or practice require- 
ments. D.C.Code 1981, §§ 1-1502(6), 24-205, 
24-1 232(b)(2); D.C.Mun.Regs. title 28, 
§§ 217.3, 217.6. Teachey v. Carver, 1999, 736 
A.2d 998. Pardon And Parole <©=» 69 



§ 24-133. Court Services and Offender Supervision Agency. 

(a) Establishment. — There is established within the executive branch of the 
Federal Government the Court Services and Offender Supervision Agency for 
the District of Columbia (hereafter in this section referred to as the 'Agency") 
which shall assumes its duties not less than one year or more than three years 
after August 5, 1997. 
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(b) Director. — 

(1) Appointment and compensation. — The Agency shall be headed by a 
Director appointed by the President, by and with the advice and consent of 
the Senate, for a term of six years. The Director shall be compensated at the 
rate prescribed for Level IV of the Executive Schedule, and may be removed 
from office prior to the expiration of term only for neglect of duty, malfea- 
sance in office, or other good cause shown. 

(2) Powers and duties of Director. — The Director shall: 

(A) Submit annual appropriation requests for the Agency to the Office of 
Management and Budget; 

(B) Determine, in consultation with the Chief Judge of the United States 
District Court for the District of Columbia, the Chief Judge of the Superior 
Court of the District of Columbia, and the Chairman of the United States 
Parole Commission, uniform supervision and reporting practices for the 
Agency; 

(C) Hire and supervise supervision officers and support staff for the 
Agency; 

(D) Direct the use of funds made available to the Agency; 

(E) Enter into such contracts, leases, and cooperative agreements as may 
be necessary for the performance of the Agency's functions, including 
contracts for substance abuse and other treatment and rehabilitative pro- 
grams; 

(F) Develop and operate intermediate sanctions programs for sentenced 
offenders; 

(G) Arrange for the supervision of District of Columbia paroled offenders 
in jurisdictions outside the District of Columbia; and 

(H) Carry out all functions which have heretofore been carried out by 
the Social Services Division of the Superior Court relating to supervision of 
adults subject to protection orders or provision of services for or related to 
such persons. 

(c) Functions. — 

(1) In general. — The Agency shall provide supervision, through qualified 
supervision officers, for offenders on probation, parole, and supervised re- 
lease pursuant to the District of Columbia Official Code. The Agency shall 
carry out its responsibilities on behalf of the court or agency having jurisdic- 
tion over the offender being supervised. 

(2) Supervision of released offenders. — The Agency shall supervise any 
offender who is released from imprisonment for any term of supervised 
release imposed by the Superior Court of the District of Columbia. Such 
offender shall be subject to the authority of the United States Parole Commis- 
sion until completion of the term of supervised release. The United States 
Parole Commission shall have and exercise the same authority as is vested in 
the United States district courts by paragraphs (d) through (i) of § 3583 of 
title 18, United States Code, except that: 
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(A) The procedures followed by the Commission in exercising such 
authority shall be those set forth in chapter 311 of title 18, United States 
Code; and 

(B) An extension of a term of supervised release under subsection (e)(2) 
of § 3583 may only be ordered by the Superior Court upon motion from 
the Commission. 

(3) Supervision of probationers. — Subject to appropriations and program 
availability, the Agency shall supervise all offenders placed on probation by 
the Superior Court of the District of Columbia. The Agency shall carry out the 
conditions of release imposed by the Superior Court (including conditions 
that probationers undergo training, education, therapy, counseling, drug 
testing, or drug treatment), and shall make such reports to the Superior 
Court with respect to an individual on probation as the Superior Court may 
require. 

(4) Supervision of District of Columbia parolees. — The Agency shall 
supervise all individuals on parole pursuant to the District of Columbia 
Official Code. The Agency shall carry out the conditions of release imposed by 
the United States Parole Commission or, with respect to a misdemeanant, by 
the Superior Court of the District of Columbia, and shall make such reports 
to the Commission or Court with respect to an individual on parole supervi- 
sion as the Commission or Court may require. 

(5) Sex offender registration. — The Agency shall carry out sex offender 
registration functions in the District of Columbia, and shall have the authori- 
ty to exercise all powers and functions relating to sex offender registration 
that are granted to the Agency under any District of Columbia law. 

(d) Authority of officers. — The supervision officers of the Agency shall have 
and exercise the same powers and authority as are granted by law to United 
States Probation and Pretrial Officers. 

(e) Pretrial Services Agency. — 

(1) Independent entity, — The District of Columbia Pretrial Services Agency 
established by subchapter I of Chapter 13 of Title 23, District of Columbia 
Official Code, shall function as an independent entity within the Agency. 

(2) Submission on behalf of Pretrial Services. — The Director of the Agency 
shall submit, on behalf of the District of Columbia Pretrial Services Agency 
and with the approval of the Director of the Pretrial Services Agency, an 
annual appropriation request to the Office of Management and Budget. Such 
request shall be separate from the request submitted for the Agency. 

(3) Liability of District of Columbia. — The District of Columbia shall 
defend any civil action or proceeding brought in any court or other official 
Federal, state, or municipal forum against the District of Columbia Pretrial 
Services Agency or the District of Columbia or its officers, employees, or 
agents, and shall assume any liability resulting from such an action or 
proceeding, if the action or proceeding arises from the activities of the 
District of Columbia Pretrial Services Agency prior to the date on which the 
Offender Supervision, Defender and Courts Services Agency assumes its 
duties. 

(4) Litigation. — 
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(A) Corporation Counsel. — Subject to subparagraph (B) ; the Corpora- 
tion Counsel of the District of Columbia shall provide litigation services to 
the District of Columbia Pretrial Services Agency, except that the District 
of Columbia Pretrial Services Agency may instead elect, either generally or 
in relation to particular cases or classes of cases, to hire necessary staff and 
personnel or enter into contracts for the provision of litigation services at 
such agency's expense. 

(B) Attorney General — 

(i) In general — Notwithstanding subparagraph (A) of this paragraph, 
with respect to any litigation involving the District of Columbia Pretrial 
Sendees Agency, the Attorney General may: 

(I) Direct the litigation of the agency, and of the District of Columbia 
on behalf of the agency; and 

(II) Provide on a reimbursable or non-reimbursable basis litigation 
services for the agency at the agency's request or on the Attorney 
General's own initiative. 

(ii) Approval of settlement. — With respect to any litigation involving 
the District of Columbia Pretrial Services Agency, the agency may not 
agree to any settlement involving any form of equitable relief without the 
approval of the Attorney General. The agency shall provide to the 
Attorney General such notice and reports concerning litigation as the 
Attorney General may direct. 

(iii) Discretion. — Any decision to exercise any authority of the Attor- 
ney General under this paragraph shall be in the sole discretion of the 
Attorney General and shall not be reviewable in any court. 

(f) Receipt and transmittal of appropriations for Public Defender Service. — 
The Director of the Agency shall receive and transmit to the District of 
Columbia Public Defender Service all funds appropriated for such agency. 

(Aug. 5, 1997, 111 Stat. 748, Pub. L. 105-33, § 11233; Oct. 21, 1998, 112 Stat. 2425, 
Pub. L. 105-274, § 7(a)(2), (c)(1), (e)(2)(C); Oct. 21, 1998, 112 Stat. 2681-147, Pub. L. 
105-277, § 158(a); Nov. 29, 1999, 113 Stat. 1530, Pub. L. 106-113, § 166(a).) 

Historical and Statutory Notes 

Prior Codifications (hereafter in this section referred to as the 

1981 Ed. , § 24-1233. "Agency"), on or after August 5, 1997, may 

elect, within 60 days after the issuance of re^u- 

Effect of Amendments lations pursuant to subsection (c), or within^O 

Section 166(a) of Public Law 106-113 added days of being hired, if later, to be covered by the 

par. (c)(5) relating to sex offender registration. retirement system of the District of Columbia 

. under which the person was most recently cov- 

Miscellaneous Notes ered No election under this su bsection may be 

Retirement election tor certain former em- ma d e by a person who is hired more than one 

ployees of the District of Columbia: Section 3 of year after the date on which the Lorton Correc- 

Pub. L. 105-274, 112 Stat. 2423, provides that: tional Complex is closed, or more than one year 

(a) In general — Notwithstanding any provi- after the date on which the Agency assumes its 

sion of the District of Columbia Code, or of duties, whichever is later. 

chapter 83 or chapter 84 of title 5, United States (b) Period of election — The election autho- 

Code, a former employee of the District of Co- rized by subsection (a) shall remain in force 

lumbia who is hired by the Department of Jus- until the employee is no longer employed by the 

tice, or by the agency established by section agency in which her or she was employed at the 

11233(a) of the Balanced Budget Act of 1997 time the election was made. 

599 



§ 24-133 PRISONERS— TREATMENT 

(c) Regulations — The election authorized by (2) to the extent that the employee has not 

subsection (a) shall be in accordance with regu- used or otherwise been compensated for annua! 

lations issued by the Office of Personnel Man- leave accrued as an employee of the District of 

agement after consulting with the Department Columbia, have all such accrued annual leave 

of Justice, the Agency, and the government of transferred, in accordance with the procedures 

the District of Columbia. The government of established under section 6308 of title 5, United 

the District of Columbia shall administer the States Code, to the credit of the employee in the 

retirement coverage for any employee making new employing agency; and. 

such an election. (3) to the extent the employee has not used 

Leave for certain former employees of the or otherwise been compensated for sick leave 

District of Columbia: Section 4 of Pub. L. f cc ™ ed , as an employee of the District o! Co- 

105-274, 112 Stat. 2423, provides that: ^V*' have a11 , such accrued sick leave trans- 

. i xr - i i- ■ lerred, in accordance with the procedures es- 

(a) In general-Notwithstanding any provi- tablished under section 6308 of title 5j United 

sion of law, a former employee of the District of States CodCj to the credit of the emp i oyee in 

Columbia who is hired by the Department of the new employing agency 

Justice, or by the agency established by section (b) Termination-Subsection (a) is not appli- 

1 1233(a) of the Balanced Budget Act of 1997 cab]e to any fonner lovee of the D i str ict of 

(hereafter in this section referred to as the Columbia who is hired by the Department of 

Agency ), on or after August 5, 1997, shall - Justice or the Agency more |han one year after 

(I) in determining the rate of accrual of annu- the date on which the Lorton Correctional Com- 
al leave under section 6303 of title 5, United plex is closed, or more than one year after the 
States Code, be entitled to credit for service as date on which the Agency assumes its duties, 
an employee of the District of Columbia; whichever is later. 

Library References 
Key Numbers Encyclopedias 

Courts <£=>55. C.J.S. Courts §§ 107 to 109. 

Westlaw Key Number Search: 106k55. 

§ 24-134. Authorization of appropriations. 

There are authorized to be appropriated in each fiscal year such sums as may 
be necessary for the following: 

(1) District of Columbia Pretrial Services Agency. 

(2) Supervision of offenders on probation, parole, or supervised release for 
offenses under the District of Columbia Official Code. 

(3) Operation of the parole system for offenders convicted of offenses under 
the District of Columbia Official Code. 

(4) Operation of the Trusteeship described in § 24-132. 

(Aug. 5, 1997, 111 Stat. 751, Pub. L. 105-33, § 11234; Oct. 21, 1998, 112 Stat. 2425, 
Pub. L. 105-274, §§ 6(b)(2), 7(a)(3).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-1234. 



Subchapter IV. Special Provisions for Trustees. 

§ 24-141. Reemployed annuitant Trustee. 

Notwithstanding any other provision of Federal or District of Columbia law 
applicable to a reemployed annuitant's entitlement to retirement or pension 
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benefits, The Director of the Office of Personnel Management may waive the 

provisions of § 8344 of title 5 of the United States Code for any reemployed 

annuitants appointed heretofore or hereafter as a Trustee under § 24-102 or 

§ 24-132, or, at the request of such a Trustee, for any employee of such 

Trustee. 

(Nov. 19, 1997, 111 Stat. 2190, Pub. L. 105-100, § 166.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-1241. 



§ 24-142, Exemption from personnel and budget ceilings for Trustees and 
related agencies. 

The Trustees described in §§ 24-102 and 24-132 and the activities and 
personnel of, and the funds allocated or otherwise available to, the Trustees and 
the agencies over which the Trustees exercise financial oversight pursuant to 
those sections/ shall not be subject to any general personnel or budget limita- 
tions which otherwise apply to the District of Columbia government or its 
agencies in any appropriations act. 

(Aug. 5, 1997, 111 Stat 763, Pub. L. 105-33, § 11282.) 



Prior Codifications 

1981 Ed., § 24-1242. 

Effective Dates 

Section 11721 of title XI of Pub. L. 105-33, 
1 1 1 Stat. 786, the National Capital Revitaliza- 
tion and Self-Government Improvement Act of 
1997, provided that except as otherwise provid- 
ed in this title, the provisions of this title shall 



Historical and Statutory Notes 

take effect on the later of October 1, 1997, or 
the day the District of Columbia Financial Re- 
sponsibility and Management Assistance Au- 
thority certifies that the financial plan and bud- 
get for the District government for fiscal year 
1998 meet the requirements of section 201(c)(1) 
of the District of Columbia Financial Responsi- 
bility and Management Assistance Act of 1995, 
as amended by this title. 
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Chapter 2 

Prisons and Prisoners. 

Subchapter I. Prisons. 
Part A. General. 

Section 

24-201.01. Place of imprisonment; cumulative sentences; jurisdiction of prosecu- 
tions. [Repealed] 

24-201.02. Imprisonment for more than 1 year; jurisdiction over Reformatory pris- 
oners; transfer from penitentiary to Reformatory. 

24-201.03. Transfer from Jail to Workhouse. 

24-201.04. Commutation of fine. 

24-201.05. Good conduct deduction. [Repealed] 

24-201 .06. Release in District. 

24-201.07. Jail and Washington Asylum combined. 

24-201 .08. Commitments to Washington Asylum and Jail. 

24-201.09. [Omitted] 

24-201.10. Detention of United States prisoners in Washington Asylum and Jail. 

24-201 .11. Appointment and supervision of prison personnel. 

24-201.12. Employment of prisoners. 

24-20 1.13. Commitment by Marshal. 

24-20 1.14. Delivery of prisoners to Marshal. 

24-201 .1 5. Accountability for safekeeping of prisoners. 

24-20 1.16. Annual report by Superintendent. 

24-201.17. Execution of judgments in capital cases; failure to make specific appro- 
priation not abolition of position. 

24-201 . 1 8. Sale of products of Workhouse and Reformatory. [Repealed] 

24-20 1.19. Sale of gun mountings. [Repealed] 

24-201.20. [Omitted] 

24-201.21. Grounds of Jail increased. 

24-201.22. Payment for subsistence of prisoners. 

24-201.23. Payment for maintenance of Jail. 

24-201.24. Reimbursement of United States. 

24-201.25. Charge against District for care of convicts. 

24-201.26. Place of imprisonment. 

24-201.27. Rewards. 

24-201.28. Discharge and release payments. 

24-201.29. Institutional good time. [Repealed] 

Part B. Prison Overcrowding. 

24-201.41. Definitions. 

24-201.42. Declaration of state of emergency; reduction of minimum and maximum 

sentences. 
24-201 .43. Termination of state of emergency. 
24-201.44. New housing or facilities; rated design capacity. 
24-201.45. Exception. 

Subchapter II. Department of Corrections. 
Part A. General. 

24-211.01. Created. 

24-211.02. Powers; promulgation of rules. 

24-21 1.03. Transfer of duties, powers and materials of Board of Public Welfare. 

24-2 1 1 .04. Continuance of regulations. 
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Section 

24-211.05. Continuance of prior contracts; prior appropriations. 

24-21 1 .06. Charge against United States for care of convicts. 

24-211.07. [Omitted] 

Part B. Department of Corrections Employee Mandatory Drug and Alcohol Testing. 

24-211.21. Definitions. 

24-211.22. Employee testing. 

24-211.23. Testing methodology. 

24-211.24. Procedure and employee impact. 

Part C. Department of Corrections Criminal Background Investigations. 

24-2 11.41. Authorization of investigation. 

Subchapter III. Educational Good Time Credits. 

24-221.01. Educational good time. 

24-22 1.0 la. Meritorious good time credit. 

24-22 1.01b. Limitations. 

24-22 1 .02. Administration of good time credits. 

24-221.03. Jail time; parole. 

24-221.04. Forfeiture. 

24-221.05. Reporting requirement. 

24-221.06. Exceptions. 

Subchapter IV. Prison Industries. 

24-231.01. Definitions. 

24-23 1 .02. Establishment of Prison Industries Fund. 

24-231.03. Use of Fund revenues. 

24-231.04. Maintenance of the prison industries program; administration by the 
Director. 

24-231.05. Sales, advertising and marketing of prison industries products and ser- 
vices; tax exemption. 

24-231.06. Joint venture agreements. 

24-231.07. Prison Industries Joint Venture Advisory Board. [Repealed] 

24-231.08. Employment of prisoners; terms and conditions; opportunities for ad- 
vancement; qualifications. 

24-23 1 .09. Status of prisoners with respect to prison industries. 

24-231.10. Wages of employed prisoners; unemployment compensation. 

24-23 1.11. Disbursement of wages to employed prisoners; deductions; accounting. 

24-231.12. Workers' compensation insurance. 

24-231.13. Annual report; annual inventory. 

24-231.14. Disposition of profits. 

24-231.15. Transfer of assets. 

Subchapter V. Work Release Program. 

24-241.01. Authority granted to establish program. 

24-241.02. Recommendations; order of court or Board of Parole required. 

24-241,03. Conditions for release. 

24-241.04. Regulations; individual plans. 

24-241.05. Suspension of work release privilege; violations of work release plan. 

24-241.06. Trust fund for earnings; disbursements, 

24-241.07. Support of dependents. 

24-24 1 .08. Designation of Mayor as representative of Attorney General. 

24-241.09, "Mayor" defined; authority of Commissioners. 
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Section 

24-241 . 1 0. Prisoner not agent, employee or servant of District. 

Subchapter VI. Resocializatiort Furlough Program. 

24-251.01. Definitions. 

24-25 .1 .02. Authority to grant furloughs. 

24-251.03. Purposes of furloughs; furloughs over 12 hours. 

24-251.04. Procedures. 

24-251.05. Records and reports. 

24-251.06. Institutional review committees. 

24-25 1.07. Report to Council. 

24-251.08. Severability. 

Subchapter VII. Correctional Treatment Facility. 

24-261.01. Rules. 

24-261.02. Use of deadly and non-deadly force. 

24-261 .02a. Registration of firearms for private operator. 

24-26 1.02b. Health professionals transferring from District government employment 

to employment by a private operator. 

24-261.03. Inmates confined to CTF. 

24-261.04. Immunity from liability; indemnification insurance. 

24-261.05. Exemptions from leasing and property laws. 

Subchapter VIII. Correctional Industries Fund. [Repealed] 

24-271 to Establishment of fund; availability of fund for rehabilitation of convicts; 
24-275. sale of products and services, deposit of receipts, use; annual report, 

disposition of funds; transfer of assets. [Repealed] 



Subchapter I. Prisons. 
Part A. General. 

§ 24-201.01. Place of imprisonment; cumulative sentences; jurisdiction of 
prosecutions. [Repealed] 

(Dec. 23, 1963, 77 Stat. 623, Pub. L. 88-241, § 2.1.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-401. 
1973 Ed„ § 24-401. 



§ 24—201.02. Imprisonment for more than 1 year; jurisdiction over Refor- 
matory prisoners; transfer from penitentiary to Reforma- 
tory. 

Whenever any person has been convicted of crime in any court in the District 
of Columbia and sentenced to imprisonment for more than 1 year by the court, 
the imprisonment during the term for which he may have been sentenced or 
during the residue of said term may be in some suitable jail, or penitentiary, or 
in the Reformatory of the District of Columbia; and it shall be sufficient for the 
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court to sentence the defendant to imprisonment in the penitentiary without 
specifying the particular prison or the Reformatory of the District of Columbia 
and the imprisonment shall be in such penitentiary, jail, or the Reformatory of 
the District of Columbia as the Attorney General shall from time to time 
designate; provided, that the Mayor of the District of Columbia is vested with 
jurisdiction over such male and female prisoners as may be designated by the 
Attorney General for confinement in the Reformatory of the District of Colum- 
bia from the time they are delivered into his custody or into the custody of his 
authorized Superintendent, deputy, or deputies, and until such prisoners are 
released or discharged under due process of law; and provided further, that the 
residue of the term of imprisonment of any person who has prior to July 1, 
1916, been convicted of crime in any court in the District of Columbia and 
sentenced to imprisonment for more than 1 year by the court may be in the 
Reformatory of the District of Columbia instead of the penitentiary where such 
persons may be confined on July 1, 1916, and the Attorney General, when so 
requested by the Mayor of the District of Columbia, is authorized to, and he 
shall, deliver into the custody of the Superintendent of said Reformatory or his 
deputy or deputies any such person confined in any penitentiary in pursuance 
of any judgment of conviction in and sentence by any court in die District of 
Columbia, and the Mayor of the District of Columbia is vested with jurisdiction 
over such prisoners from the time they are delivered into the custody of said 
Superintendent or his duly authorized deputy or deputies, including die time 
when they are in transit between such penitentiary and the Reformatory of the 
District of Columbia, and during the period they are in such Reformatory or 
until they are released or discharged under due process of law. The Attorney 
General shall pay the cost of the maintenance of said prisoners so transferred, 
said payment to be from appropriations for support of convicts, District of 
Columbia, in like manner as payments are made for the support of District 
convicts in federal penitentiaries. Nothing herein contained shall be construed 
as applying to the National Training School for Boys or the National Training 
School for Girls. 

(Sept. 1, 1916, 39 Stat. 711, ch. 433.) 

Historical and Statutory Notes 

Prior Codifications Change in Government 

1981 Ed., § 24-402. This section originated at a time when local 

1971 FH § 24-40? government powers were delegated to a Board 

*' of Commissioners of the District of Columbia 

(see Acts Relating to the Establishment of the 

References in Text District of Columbia and its Various Forms of 

The National Training School for Boys, re- Governmental Organization in Volume 1). 

ferred to in the last sentence of this section, was Section 401 of Reorganization Plan No. 3 of 

closed pursuant to an order of the Attorney 1967 ( see Reorganization Plans in Volume 1) 

General, dated May 15, 1968. transferred all of the functions of the Board of 

^, _ T . T _ . . _ . . . ^. , Commissioners under this section to a single 

The National Training School for Girls, re- Commissioner. The District of Columbia Self- 

ferred to in the last sentence of this section, was Government and Governmental Reorganization 

terminated by the Act of August 3, 1951, 65 Act, 87 Stat. 818, § 711 (D.C. Code, 

Stat 154, ch. 291, § 1, which provided that no § 1-207.11), abolished the District of Columbia 

new commitments to the School should be Council and the Office of Commissioner of the 

made after August 3, 1951. District of Columbia. These branches of gov- 
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eminent were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 



(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

Prisons <$=> 13. 3, 13.5. 
Westlaw Key Number Searches: 
310kl3.5. 



Library References 

Encyclopedias 

C.J.S. Prisons and Rights of Prisoners §§ 130 
310kl3.3; t0 132> 137. 



Notes of Decisions 



Administration of prisons 
Transfer of prisoners 2 



1. Administration of prisons 

The United States Attorney General has statu- 
tory authority to designate place of confinement 
of all persons convicted of crime in courts of 
District of Columbia and is additionally vested 
with custody over such persons throughout 
their entire period of incarceration; thus, per- 
son who escapes from facility operated by Dis- 
trict of Columbia, such as Lorton Reformatory, 
escapes from custody of Attorney General. 
D.C.C.E. §§ 24-402, '24-425; Act March 3, 
1909, 35 Stat. 717; 28 U.S.C.A. § 1257(2); 18 
U.S.C.A. § 751. Milhouse v. Levi, C.A.D.C. 
1976, 548 F.2d 357, 179 U.S.App.D.C. 1. Attor- 
ney General <&=> 6; Escape <&=> 4 

United States Attorney General had authority 
to regulate furlough program at Lorton Refor- 
matory in District of Columbia despite passage 
of District of Columbia Court Reform and Crim- 
inal Procedure Act and District of Columbia 
Self-Government and Reorganization Act, and 
therefore had authority to issue order which 
curtailed furlough privileges previously avail- 
able to certain inmates at Lorton. 18 U.S.C.A. 
§§ 751, 4082, 4082(b, c), (c)(1); 28 U.S.C.A. 
§ 1257(2); D.C.C.E. §§ 1-121 et seq., 11-101 et 
seq., 24-402, 24-425, 24-442; Act March 3, 
1909, 35 Stat. 717. Milhouse v. Levi, C.A.D.C. 
1976, 548 F.2d 357, 179 U.S.App.D.C. 1. Attor- 
ney General <£=> 6 

Congress intended to provide uniform admin- 
istration of federal and District of Columbia law 
with respect to control of released prisoners. 18 
U.S.C.A. §§4161-4166; D.C. Code 1951, 
§§24-204, 24-206, 24-209, 24-401, 24-402, 
24-405. Johnson v. Ward, C.A.D.C. 1960, 278 



F.2d 245, 107 U.S.App.D.C. 365. Prisons &=> 
15(6) 

Regulation and discipline of prisoners con- 
victed of offenses against United States have 
been committed to prison authorities. 18 
U.S.C.A. § 4042; D.C. Code 1961, §§ 24-402, 
24-442. Fulwood v. Clemmer, D.D.C1962, 206 
F.Supp. 370. Prisons <£=> 12 

Allowing some religious groups to hold reli- 
gious services at reformatory and jail at public 
expense while denying that right to another 
discriminated against prisoner of the other faith 
in violation of orders of Commissioners of Dis- 
trict of Columbia requiring prison officials to 
make facilities available without regard to race 
or religion. 18 U.S.C.A. § 4042; D.C. Code 
1961, §§ 24-402, 24-442. Fulwood v. Clem- 
mer, D.D.C1962, 206 F.Supp. 370. Prisons &=> 
4(14) 

2. Transfer of prisoners 

District of Columbia prisoner convicted of 
offense against United States has no statutory 
right to be transferred only from District of 
Columbia correctional system into federal cor- 
rectional system; transfer power of Attorney 
General is not so limited under statute permit- 
ting Attorney General to designate any avail- 
able, suitable and appropriate institutions, 
whether maintained by District of Columbia 
government, federal government or otherwise, 
or whether within or without District of Colum- 
bia. D.C.Code 1981, §§ 24-402, 24-425. 
Vaughn v. U.S., 1990, 579 A.2d 170. Prisons 
©=» 13.5(2) 

Trial court had jurisdiction over action chal- 
lenging lawfulness of prisoner's transfer from 
District of Columbia facility to Texas county 
facility. D.C.Code 1981, §§ 24-402, 24-425. 
Vaughn v. U.S., 1990, 579 A.2d 170. Prisons 
^> 13.5(3) 



§ 24-201.03, Transfer from Jail to Workhouse. 

The United States District Court for the District of Columbia, Superior Court 
of the District of Columbia, the Attorney General, and the Superintendent of the 
Washington Asylum and Jail, when so requested by the Mayor of the District of 
Columbia, shall deliver into the custody of the Superintendent or the authorized 
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deputy or deputies of said Superintendent of the Workhouse, male and female 
prisoners sentenced to confinement in said Jail for offenses against the common 
law or against statutes or ordinances relating to the District of Columbia, and, 
in the discretion of the United States District Court for the District of Columbia, 
Superior Court of the District of Columbia, and the Attorney General, male and 
female prisoners serving sentence in said Jail for offenses against the United 
States, for such work or services as may be necessary, in the discretion of the 
Mayor of said District, in connection with the construction, maintenance, and 
operation of said Workhouse, or the prosecution of any other public work at 
said institution or in the District of Columbia; provided, that, on the direction 
of said Mayor, male and female prisoners confined in any existing workhouse 
existing on March 2, 1911, or in the Washington Asylum and Jail of the District 
of Columbia shall be delivered into the custody of said Superintendent or the 
authorized deputy or deputies of said Superintendent aforesaid, to perform 
similar work or services to those hereinbefore required of male and female 
prisoners serving sentences in the District of Columbia Jail; provided further, 
that, the Mayor of the District of Columbia is hereby vested with jurisdiction 
over such male and female prisoners from the time they are so delivered into 
the custody of said Superintendent or the duly authorized deputy or deputies of 
said Superintendent, including the time when such prisoners are in transit 
between the District of Columbia and the site acquired for such Workhouse, 
and during the period such prisoners are on such site or in the District of 
Columbia until they are released or discharged under due process of law. 

(Mar. 2, 1911, 36 Stat. 1002, ch. 192; June 25, 1936, 49 Stat 1921, ch. 804; June 25, 
1948, 62 Stat. 991, ch. 646, § 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127; July 
29, 1970, 84 Stat 590, Pub. L. 91-358, title I, § 171.) 

Historical and Statutory Notes 

Prior Codifications Commissioners under this section to a single 

1981 Ed., § 24-403. Commissioner. The District of Columbia Self- 

1973 Ed § 24^03 Government and Governmental Reorganization 

Act, 87 Stat. 818, § 711 (DC. Code, 
Change in Government § 1-207.1 1), abolished the District of Columbia 
This section originated at a time when local Council and the Office of Commissioner of the 
government powers were delegated to a Board District of Columbia. These branches of gov- 
of Commissioners of the District of Columbia ernment were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Library References 
Key Numbers Encyclopedias 

Prisons <S=>13.5. C.J.S. Prisons and Rights of Prisoners §§ 130 

Westlaw Key Number Search: 310kl3.5. to 132, 137. 

§ 24-201.04. Commutation of fine. 

In all cases in the District of Columbia where a defendant is sent to jail or to 
the Workhouse in default of the payment of a fine he shall be released upon the 
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payment of the balance of the fine due by him after crediting thereon as paid an 
amount equal to the proportion the time thus served by him in the Jail or 
Workhouse bears to the whole time he was to serve under the sentence. 

(Mar. 3, 1901, 31 Stat. 1341, ch. 854, § 936.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-404. 
1973 Ed., § 24-404. 



Library References 
Key Numbers Encyclopedias 

Fines @=>10. C.J.S. Fines §§ 1 1 to 12. 

Westlaw Key Number Search: 174k 10. 

§ 24-201.05. Good conduct deduction, [Repealed] 

(Apr. 11, 1987, D.C. Law 6-218, § 9, 34 DCR 484.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 24-405. F° r legislative history of D.C. Law 6-218, see 

, ^-,, ,,,'c ^* *^r- Historical and Statutory Notes following 

1973Ed./§ 24-4Cb. §24-221.01. 

§ 24-201.06. Release in District. 

All inmates of the Workhouse and Reformatory for the District of Columbia 
shall be returned to and released in said District on the day of the expiration of 
sentence. 

(June 10, 1910, 36 Stat. 464, ch. 282.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-406. 
1973 Ed., § 24-406. 



Library References 

Key Numbers Encyclopedias 

Prisons ©=>14. C.J.S. Prisons and Rights of Prisoners § 155. 

Westlaw Key Number Search: 3 10k 14. 

§ 24—201.07. Jail and Washington Asylum combined. 

The Jail of the District of Columbia and the Washington Asylum of said 
District shall be combined as 1 institution, known as the Washington Asylum 
and Jail. 
(Mar. 2, 1911, 36 Stat. 1003, ch. 192.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-407. 

1973 Ed., § 24-407. 608 
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Key Numbers 
Prisons @=»1. 
Westlaw Key Number Search: 310kl 



§24-201.08 

Note 1 
Library References 

Encyclopedias 

C.J.S. Prisons and Rights of Prisoners §§ 2 to 
3. 



§ 24-201.08. Commitments to Washington Asylum and Jail. 

Whenever and wherever authority of law exists to sentence, commit, order 
committed, or confine any person to or in the Jail of the District of Columbia or 
the Washington Asylum of said District, said authority shall be exercised by 
sentence, commitment, order of commitment, or confinement to or in said 
Washington Asylum and Jail. 

(Mar. 2, 1911, 36 Stat. 1003, ch. 192.) 

Historical and Statutory Motes 
Prior Codifications 

1981 Ed., § 24-408. 
1973 Ed., § 24-408. 

Library References 
Key Numbers 

Prisons €=13.3. 

Westlaw Key Number Search: 3 10k 13. 3. 



United States Supreme Court 



Jails, 

Media access, 



Access of news media to county jail, see 
Houchins v. KQED, Inc., U.S.Cal.1978, 
98 S.Ct. 2588, 438 U.S. 1, 57 L.Ed.2d 
553. 
Conditions, 

Consent decrees, conditions, modifica- 
tion, significant change in facts or law, 
anticipated events, see Rufo v. Inmates 



of Suffolk County Jail, U.S.Mass.1992, 
112 S.Ct. 748, 502 U.S. 367, 116 
L.Ed. 2d 867, on remand 788 F.Supp. 
623, on remand 148 F.R.D. 14. 
Jail inmates, negligence of state official, 
unintended loss or injury, see Daniels 
v. Williams, U.S.Va.1986, 106 S.Ct. 
662, 474 U.S. 327, S^> L.Ed. 2d 662, 
concurring opinion 106 S.Ct. 677, 474 
U.S. 327, 88 L.Ed.2d 662. 



Notes of Decisions 



Custody of prisoners 1 



1 . Custody of prisoners 

Where defendant had been duly committed to 
jail upon other charges and was being legally 
detained, and defendant was delivered to custo- 
dy of policemen by jail officials for purpose of 
going to police headquarters to take a lie detec- 
tor test, to which defendant had agreed to sub- 



mit, though jailer exceeded his authority in sur- 
rendering defendant, fact that defendant was in 
temporary care of police at time of making 
written confession to murder charge did not 
render confession inadmissible at his trial. 
D.C.Code 1940, §§ 24-408, 24-413, 24-414. Ty- 
ler v. U.S., C.A.D.C.1951, 193 F.2d 24, 90 
U.S.App.D.C. 2, certiorari denied 72 S.Ct. 639, 
343 U.S. 908, 96 L.Ed. 1326. Criminal Law <S=> 
519(8) 
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Omitted 

§ 24-201.09. [Omitted] 

§ 24—201.10. Detention of United States prisoners in Washington Asylum 
and Jail. 

The Department of Corrections is hereby authorized and directed to receive 
and keep in the Washington Asylum and Jail all prisoners committed thereto 
for offenses against the United States. 

(Mar. 2, 19.11, 36 Stat. 1003, ch. 192.) 

Historical and Statutory Notes 
Prior Codifications References in Text 

1981 Ed., § 24-410. "Department of Corrections" was substituted 

*^-,-. t- i ' c ^ a a* n for "Board of Public Welfare" pursuant to 

1973 Ed., § 24-410. §24-211.03. 

Library References 
Key Numbers Encyclopedias 

Prisons C^2. C J.S. p r j SO ns and Rights of Prisoners § 4. 

Westlaw Key Number Search: 310k2. 

Notes of Decisions 

Review of decisions 1 stitution, and constitutional standards provided 

most definitive and securely ascertainable mea- 

1 Review of decisions sure of whether prison facilities were available, 
'Finding that Attorney General's District of suitable and appropriate under District of Co- 
Columbia prisoner designation decisions were lumbia law. D.C.Code 1981, § 24-425. U.S. v. 
reviewable under the Administrative Procedures District of Columbia, C.A.D.C.1990, 897 F.2d 
Act was unnecessary in case in which APA re- 1152, 283 U.S.App.D.C. 130. Administrative 
view would only mirror review under the Con- Law And Procedure <©=> 681.1 

§ 24—20 1.11. Appointment and supervision of prison personnel. 

The superintendents and all other employees engaged on March 16, 1926, in 
the operation of the Workhouse at Occoquan in the State of Virginia, the 
Reformatory at Lorton in the State of Virginia, and the Washington Asylum and 
Jail shall after March 16, 1926, be subject to the supervision of the Department 
of Corrections. Each superintendent shall have the management and control of 
the institution to which he is appointed and shall be subordinate to the Director 
of the Department of Corrections. The superintendent and all other employees 
of each of the institutions enumerated in this section shall be appointed by the 
Mayor of the District of Columbia upon nomination by the Department of 
Corrections and shall be subject to discharge by the Mayor upon recommenda- 
tion of the Department of Corrections. 

(Mar. 16, 1926, 44 Stat. 209, ch. 58, § 7.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed., § 24-411. "Department of Corrections" was substituted 

, rt „„,_ 1 ' c ^ . ^ , fc» r "Board of Public Welfare" pursuant to 

1973 Ed., §24-411. §24-211.03. 
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§24-201.12 



Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 



Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 
Prisons C S=>5. 



West! aw Key Number Search: 310k5. 



Library References 

Encyclopedias 

C.J.S. Prisons and Rights of Prisoners §§ 14, 



61. 



Notes of Decisions 



Supervising authority 1 



1. Supervising authority 

Where police officers, acting as guards at jail, 
were independently responsible to the same au- 
thority as was superintendent of the jail, the 
police officers were subject to prosecution for 



offense of negligent escape, and order in arrest 
of judgment was improper. Federal Rules of 
Criminal Procedure, rule 34, 18 U.S.C.A.; 
D.C. Code 1940, §§ 4-103, 22-107, 24-409, 
24-411, 49-301. U.S. v. Davis, 1948, 167 F.2d 
228, 83 U.S.App.D.C. 99, certiorari denied 68 
S.Ct. 1501, 334 U.S. 849, 92 L.Ed. 1772. Crim- 
inal Law <^> 968(1); Escape &=> 3 



§ 24-201,12. Employment of prisoners. 

Persons sentenced to imprisonment in the Jail may be employed at such labor 
and under such regulations as may be prescribed by the Council of the District 
of Columbia and the proceeds thereof applied to defray the expenses of the trial 
and conviction of any such person. 

(Mar. 3, 1901, 31 Stat. 1379, ch. 854, § 1192; Mar. 16, 1926, 44 Stat. 209, ch. 58, § 6.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-412. 
1973 Ed., § 24-412. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(211) of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 



of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, ^§ 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 
appropriate changes in terminology were made 
in this section. 



Cross References 



Section References 



This section is referred to in §§ 24-201.13 and 24-201.22. 
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Library References 
Key Numbers Encyclopedias 

Convicts <S^7. C j. S . Convicts § 13. 

Westlaw Key Number Search: 98k7. 

§ 24-201.13. Commitment by Marshal. 

Nothing in §§ 24-201.12 and 24-201.15 shall be construed to impair or 
interfere with the authority of the Marshal of the District to commit persons to 
the Jail or to produce them in open court or before any judicial officer when 
thereto required. 

(Mar. 3, 1901, 31 Stat. 1379, ch. 854, § 1193.) 



Prior Codifications 

1981 Ed., § 24-413. 
1973 Ed., § 24-413. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 24-201.14 and 24-201.22. 

Library References 
Key Numbers Encyclopedias 

Convicts <3=>2. CJ.S. Convicts §§ 10 to 12. 

Westlaw Key Number Search: 98k2. 

Notes of Decisions 

Custody of prisoners 1 mit, though jailer exceeded his authority in sur- 

rendering defendant, fact that defendant was in 

temporary care of police at time of making 

1. Custody of prisoners written confession to murder charge did not 

Where defendant had been duly committed to render confession inadmissible at his trial, 

jail upon other charges and was being legally D.C.Code 1940, §§ 24-408, 24-413, 24-414. Ty~ 

detained, and defendant was delivered to custo- ler v. U.S., C.A.D.C.1951, 193 F.2d 24, 90 

dy of policemen by jail officials for purpose of U.S.App.D.C. 2, certiorari denied 72 S.Ct. 639, 

going to police headquarters to take a lie detec- 343 U.S. 908, 96 L.Ed. 1326. Criminal Law G^ 

tor test, to which defendant had agreed to sub- 519(8) 

§ 24-20 1 o 1 4. Delivery of prisoners to Marshal. 

It shall be the duty of the Superintendent of the Washington Asylum and Jail 
to receive such prisoners and to deliver them to the Marshal or his duly 
authorized deputy, on the written request of either, for the purpose of taking 
them before any court or judicial officer, as provided in § 24-201.13. 

(Mar. 3, 1901, 31 Stat. 1379, ch. 854, § 1194; Mar. 2, 1911, 36 Stat. 1003, ch. 192.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-414. 
1973 Ed., § 24-414. 
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Cross References 
Section References 

This section is referred to in § 24-201 .22. 

Library References 
Key Numbers Encyclopedias 

Convicts <£=>2. CJ.S. Convicts §§ 10 to 12. 

Westlaw Key Number Search; 98k2. 

Notes of Decisions 

Custody of prisoners 1 mit, though jailer exceeded his authority in sur- 

rendering defendant, fact that; defendant was in 

temporary care of police at time of making 

I. Custody of prisoners written confession to murder charge did not 

Where defendant had been duly committed to render confession inadmissible at his trial, 

jail upon other charges and was being legally D.C.Code 1940, §§ 24-408, 24-413, 24-414. Ty- 

detained, and defendant was delivered to custo- ler v. U.S., C.A.D.C.1951, 193 F.2d 24, 90 

dy of policemen by jail officials for purpose of U.S.App.D.C. 2, certiorari denied 72 S.Ct. 639, 

going to police headquarters to take a lie detec- 343 U.S. 908, 96 L.Ed. 1326. Criminal Law <3=^ 

tor test, to which defendant had agreed to sub- 519(8) 

§ 24—20 1.15. Accountability for safekeeping of prisoners. 

The Superintendent of the Washington Asylum and Jail shall be accountable 
for the safekeeping of all prisoners legally committed thereto. 

(Mar. 3, 1901, 31 Stat. 1379, ch. 854, § 1191; Mar. 2, 1911, 36 Stat. 1003, ch. 192; 
Mar. 16, 1926, 44 Stat. 209, ch. 58, § 6.) 



Prior Codifications 

1981 Ed., § 24-415. 
1973 Ed., § 24-415. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in §§ 24-201.13 and 24-201 .22. 

Law Review and Journal Commentaries 

Enforcing Corrections -Related Court Orders 
in the District of Columbia. Jonathan M. Smith, 
2 D.C.L.Rev. 237, (1994). 

Library References 
Key Numbers Encyclopedias 

Prisons <£=>10, 17. CJ.S. Prisons and Rights of Prisoners §§ 55, 

Westlaw Key Number Searches: 310kl0; 59, 63 to 66, 68 to 69, 71 to 73, 76 to 90, 

310kl 7. 106, 124 to 126, 128 to 129. 
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Notes of Decisions 

In general 1 tion as to his sanity, between the time the super- 

intendent personally learned of such detention 

and the time he received a proper commitment 

1. In general authorizing the detention. Zinkhan v. District 

The superintendent of the Washington Asylum of Columbia, to Use of Langellotti, 1921, 271 F. 

is liable for the detention therein of a man 542, 50 App.D.C. 312. Asylums <&=> 7; False 

brought to the asylum by officers for observa- Imprisonment <§=> 8; Mental Health <§=> 20 

§ 24—201.16. Annual report by Superintendent. 

The Superintendent of the Washington Asylum and Jail shall annually, in the 
month of November, make a detailed report to the Attorney General. 

(Mar. 3, 1901, 31 Stat 1379, ch. 854, § 1197; Mar. 2, 1911, 36 Stat 1003, ch. 192.) 



Prior Codifications 

1981 Ed., § 24-416. 
1973 Ed., § 24-416. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 24-201.22. 

§ 24—201.17. Execution of judgments in capital cases; failure to make 
specific appropriation not abolition of position. 

The Superintendent of the Washington Asylum and Jail appointed by the 
Mayor of the District of Columbia is hereby directed, authorized, and required 
to execute the judgments of the law prior to March 4, 1923, pronounced and 
thereafter to be pronounced in the District of Columbia by the courts thereof in 
all capital cases, and the power prior to March 4, 1923, given to and now 
vested in such Mayor to appoint such Superintendent and all appointments to 
the position of such Superintendent made by such Mayor are hereby ratified 
and confirmed; and any failure on the part of Congress, either prior to or after 
March 4, 1923, to make a specific appropriation for the salary or compensation 
of such Superintendent shall not be construed either as an abolition of such 
position of Superintendent of the Washington Asylum and Jail or as a repeal of 
the power and authority of such Mayor to appoint such Superintendent. 

(Mar. 4, 1923, 42 Stat. 1533, ch. 292.) 

Historical and Statutory Notes 

Prior Codifications Governmental Organization in Volume 1). 

1981 Ed., § 24-417. Section 401 of Reorganization Plan No. 3 of 

1973 Ed. § 24-417. 1967 (see Reorganization Plans in Volume 1) 

transferred all of the functions of the Board of 
Change in Government Commissioners under this section to a single 

This section originated at a time when local Commissioner. The District of Columbia Self- 
government powers were delegated to a Board Government and Governmental Reorganization 
of Commissioners of the District of Columbia Act, 87 Stat. 818, § 7.11 (D.C. Code, 
(see Acts Relating to the Establishment of the § 1-207.11), abolished the District of Columbia 
District of Columbia and its Various Forms of Council and the Office of Commissioner of the 
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District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 



§24-201.19 
Repealed 

ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)),. appropriate 
changes in terminology were made in this sec- 
tion. 



Library References 



Key Numbers 

District of Columbia <S=>7. 
Prisons <&=>7, 9. 
Westlaw Kev Number 
310k9; 132k7. 



Searches: 310k7; 



Encyclopedias 

C.J.S. District of Columbia § 5. 
C.J.S. Prisons and Rights of Prisoners §§ 15 
to 17, 20. 



§ 24-201.18. 



Sale of products of Workhouse and Reformatory. 

pealed] 



[Re- 



gime 5, 1920/41 Stat. 869, ch. 234; Feb. 28, 1923, 42 Stat. 1357, ch. 148, § 1; June 28, 
1944, 58 Stat. 533, ch. 300, § 18; 1973 Ed., § 24-418; May 8, 1996, D.C. Law 11-117, 
§ 17(c), (d), 43 DCR 1179.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-418. 
1973 Ed., § 24-418. 

Legislative History of Laws 

For legislative history of D.C. Law 11-117, 
see Historical and Statutory Notes following 
§ 24-231.01. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(212) of Reorganization Plan No. 3 of 

§ 24-20 1.19. Sale of gun mountings. 

(June 1, 1957, 71 Stat. 45, Pub. L. 85-45, § 1 
Law 1 1-1 17, § 17(c), (d), 43 DCR 1 179.) 



1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 
of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 
appropriate changes in terminology were made 
in this section. 



[Repealed] 

1973 Ed., § 24-41 8a; 



May 8, 1996, D.C. 



Prior Codifications 

1981 Ed.,§ 24-418a. 
1973 Ed., § 24-41 8a. 

Legislative History of Laws 

For legislative history of D.C. Law 11-117, 
see Historical and Statutory Notes following 
§ 24-231.01. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 



Historical and Statutory Notes 

Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.1 1), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
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§24-201.19 
Repealed 

(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion . 
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§ 24-201.20. [Omitted] 

§ 24-20 1 .2 1 . Grounds of Jail increased. 

The buildings and grounds adjoining the Washington Asylum in the District 
of Columbia, used prior to June 16, 1880, as a naval and army magazine are 
added to the grounds of the Washington Asylum and Jail and subjected to the 
control of the Mayor of the District of Columbia as part of the Asylum until 
otherwise ordered. 

(June 16, 1880, 21 Stat. 270, ch. 235; Mar. 2, 1911, 36 Stat. 1003, ch. 192.) 



Prior Codifications 

1981 Ed.,§ 24-420. 
1973 Ed., § 24-420. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Historical and Statutory Notes 

Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.1 1), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 
Prisons <3=»1. 
West! aw Kev Number Search: 



Library References 

Encyclopedias 

C.J.S. Prisons and Rights of Prisoners §§ 2 to 
310kl. 3. 



§ 24-201 ,22o Payment for subsistence of prisoners. 

There shall be allowed and paid by the Attorney General for the subsistence 
of prisoners in the custody of any marshal of the United States and the 
Superintendent of the Washington Asylum and Jail in the District of Columbia 
such sum as it reasonably and actually costs to subsist them. And it shall be 
the duty of the Attorney General to prescribe such regulations for the govern- 
ment of the marshals and the Superintendent of the Washington Asylum and 
Jail in the District of Columbia in relation to their duties under §§ 24-201.12 to 
24-201.16 and this section as will enable him to determine the actual and 
reasonable expenses incurred. 

(Mar. 3, 1901, 31 Stat. 1380, ch. 854, § 1204; Mar. 2, 1911, 36 Stat. 1003, ch. 192.) 



Prior Codifications 

1981 Ed., § 24-421. 
1973 Ed., § 24-421. 



Historical and Statutory Notes 
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Library References 
Key Numbers Encyclopedias 

Prisons <&»18. CJ.S. Prisons and Rights of Prisoners § 6. 

Westlaw Key Number Search: 3 10k 1 8. 

§ 24—201.23. Payment for maintenance of Jail. 

All expenses incurred for maintenance of the Jail of the District of Columbia 
and for support of prisoners therein shall be paid out of the revenues of the 
District of Columbia, and estimates for such expenses shall each year be 
submitted in the annual estimates for the expenses of the government of the 
District of Columbia. 

(Aug. 18, 1894, 28 Stat. 417, ch. 301; June 29, 1922, 42 Stat. 668, ch. 249.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-422. 
1973 Ed., § 24-422. 



Library References 
Key Numbers Encyclopedias 

Prisons <£=>1 8. CJ.S. Prisons and Rights of Prisoners § 6. 

Westlaw Key Number Search: 310kl8. 

§ 24-20 1 .24. Reimbursement of United States. 

The United States shall be reimbursed, as heretofore, for the maintenance of 
District of Columbia inmates, and all sums paid by such District for such 
maintenance for the service of the fiscal year 1927 and subsequent fiscal years 
shall be covered into the Treasury as "miscellaneous receipts." 

(Apr. 29, 1926, 44 Stat. 347, ch. 195, title II.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 24-423. 
1973 Ed.,§ 24-423. 

Library References 
Key Numbers Encyclopedias 

Prisons <3=>18. CJ s p r j S ons and Rights of Prisoners § 6. 

Westlaw Key Number Search: 3 10kl8. 

§ 24-201.25. Charge against District for care of convicts. 

The cost of the care and custody of District of Columbia convicts in any 
federal penitentiary shall be charged against the District of Columbia in 
quarterly accounts to be rendered by the disbursing officer of said penitentiary; 
and the amount to be charged against the District of Columbia shall be 
ascertained by multiplying the average daily number of District of Columbia 
convicts confined in the penitentiary during the quarter by the per capita cost 
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for all prisoners in such penitentiary for the same quarter but excluding 
expenses of construction or extraordinary repair of buildings. 

(Mar. 3, 1915, 38 Stat. 869, ch. 75, § .1.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-424. 
1973 Ed., § 24-424. 



Library References 
Key Numbers Encyclopedias 

Prisons <3=>1 8. C.J.S. Prisons and Rights of Prisoners § 6. 

Westlaw Key Number Search: 3 lOkl 8. 

§ 24-201,26. Place of imprisonment. 

All prisoners convicted in the District of Columbia for any offense, including 
violations of municipal regulations and ordinances and acts of Congress in the 
nature of municipal regulations and ordinances, shall be committed, for their 
terms of imprisonment, and to such types of institutions as the court may 
direct, to the custody of the Attorney General of the United States or his 
authorized representative, who shall designate the places of confinements 
where the sentences of all such persons shall be served. The Attorney General 
may designate any available, suitable, and appropriate institutions, whether 
maintained by the District of Columbia government, the federal government, or 
otherwise, or whether within or without the District of Columbia. The Attorney 
General is also authorized to order the transfer of any such person from one 
institution to another if, in his judgment/ it shall be for the well-being of the 
prisoner, or relieve overcrowding or unhealthful conditions in the institution 
where such prisoner is confined, or for other reasons. 

(July 15, 1932, ch. 492, § 11; June 6, 1940, 54 Stat. 244, ch. 254, § 8.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-425. 
1973 Ed., § 24-425. 



Cross References 



Section References 

This section is referred to in §§ 24-407 and 24-241.08. 

Library References 

Key Numbers Products In Correctional Facilities, 66 

Prisons <S> 13. 3. A.L.R. 5th 237. 

Westlaw Key Number Search: 3 10k 13.3. 

ALR Library 

Validity, Construction, And Application Of Re- 
strictions On Use Or Possession Of Tobacco 
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§24-201.26 

Note 2 



Transfer of prisoners, 

Involuntary transfer to mental hospital, 
see Vitek v. Jones, U.S.Neb.1980, 100 
S.Ct 1254, 445 U.S. 480, 63 L.Ed.2d 
552. 

Transfer to less favorable prison facility, 
prisoners' rights, see Meachum v. 



United States Supreme Court 

Fano, 1976, 96 S.Ct. 2532, 427 U.S. 
215, 49 L.Ed.2d 451; Montanye v. 
Haymes, 1976, 96 S.Ct. 2543, 427 U.S. 
236, 49 L.Ed.2d 466. 



Notes of Decisions 



Commitment of prisoners 1 

Conditions of facilities 4 

Escape 6 

Parole 5 

Review 7 

Supervision of prisoners 3 

Transfer of prisoners 2 



1 . Commitment of prisoners 

United States Attorney General possessed the 
power to determine the availability, suitability, 
and appropriateness of District of Columbia 
correctional facilities for purposes of deciding 
whether to assign District of Columbia prison- 
ers to District prisons or federal prisons. 
D.C.Code 1981, § 24-425. U.S. v. District of 
Columbia, 1988, 703 F.Supp. 982, affirmed as 
modified 897 F.2d 1152, 283 U.S.App.D.C. 130. 
Attorney General ©=> 6 

District of Columbia's Good Time Credits Act, 
which reduces minimum sentence of prisoners 
in District prisons, did not create disadvantaged 
class of female prisoners in federal prisons, did 
not discriminate against suspect class or in- 
fringe on fundamental right, was rationally re- 
lated to legitimate government interests, and, 
therefore, did not violate equal protection rights 
of female prisoners in federal prisons who had 
been convicted in district courts; District 
lacked prisons for women sentenced to terms 
exceeding one year; and purpose for Act was 
reduction of overcrowding in District prisons. 
D.C.Code 1981, §§ 24-425, 24-428 et seq. 
Jackson v. Thornburgh, 1988, 702 F.Supp. 9, 
affirmed 907 F.2d 194, 285 U.S.App.D.C. 124. 
Constitutional Law <S=> 224(5); Prisons <5=» 15(2) 

Allegations by female District of Columbia 
Code offenders who were incarcerated in feder- 
al facilities due to the lack of facilities for fe- 
male offenders within the District of Columbia 
were insufficient to state equal protection claim 
against the United States Attorney General and 
Department of Justice, whose only role was to 
designate place of confinement for the District 
of Columbia Code offenders either within Dis- 
trict of Columbia or in federal facility; federal 
defendants could not designate facility in Dis- 
trict of Columbia or local environs inasmuch as 
such facility did not exist, and there was no 
requirement that federal defendants designate 



local facility. 42 U.S.C.A. § 1983; U.S.C.A. 
Const.Amends. 5, 14; D.C.Code 1981, 
§ 24-425. Pitts v. Meese, 1987, 684 F.Supp. 
303, affirmed 866 F.2d 1450, 275 U.S.App.D.C. 
332. Civil Rights <s» 235(7) 

2. Transfer of prisoners 

Prisoner's claim for racial discrimination in 
refusal to transfer him from federal correctional 
facility to facility of District of Columbia would 
not lie against officials of District of Columbia 
Department of Corrections and instead should 
have been brought against federal officials; 
from date of his transfer, prisoner had not been 
in custody of those officials, but rather, was in 
custody of Attorney General of the United 
States. 18 U.S.C.A. § 4082(b); 42 U.S.C.A. 
§ 1983; D.C.Code 1981, § 24-425. Welch v. 
Kelly, 1995, 882 F.Supp. 177, remanded. Civil 
Rights <£=> 232 

United States Attorney General has unfettered 
discretion to determine where offenders who 
have violated the District of Columbia Code 
serve their prison sentences and to decide 
whether and where to transfer them. D.C.Code 
1981, § 24-425. Ali v. U.S., 1990, 743 F.Supp. 
50. Prisons <3=> 13.5(1) 

Prison inmate had no interest protected from 
summary deprivation by due process clause in 
remaining at Virginia prison at which he was 
originally incarcerated upon conviction of a 
misdemeanor offense in District of Columbia, 
under District of Columbia Code, which pro- 
vides that Attorney General may designate any 
available institution, whether maintained by 
District of Columbia, federal government, or 
otherwise, or within or without district. 
U.S.C.A. Const.Amends. 5, 14; D.C.Code 1981, 
§ 24-425. Nowlin v. Director, District of Co- 
lumbia Dept. of Corrections, 1988, 689 F.Supp. 
26. Constitutional Law <$=> 272(2); Prisons <3=> 
13.5(2) 

Under D.C.Code 1981, § 24-425, authorizing 
transfer to federal facility of person convicted of 
crimes in the District of Columbia, prisoner has 
no legitimate interest in remaining at the same 
prison or in the same system throughout his 
term and, therefore, has no interest protected by 
the due process clause from summary depriva- 
tion. U.S.C.A. Const.Amend. 5. Morgan v. Dis- 
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trict of Columbia, 1985, 618 F.Supp. 754. Con- 
stitutional Law <£= 272(2) 

District of Columbia prisoner convicted of 
offense against United States has no statutory 
right to be transferred only from District of 
Columbia correctional system into federal cor- 
rectional system; transfer power of Attorney 
General is not so limited under statute permit- 
ting Attorney General to designate any avail- 
able, suitable and appropriate institutions, 
whether maintained by District, of Columbia 
government, federal government or otherwise, 
or whether within or without District of Colum- 
bia. D.C.Code 1981, §§24-402, 24-425. 
Vaughn v. U.S., 1990, 579 A. 2d 170. Prisons 
e=* 13.5(2) 

Attorney General's authority to transfer pris- 
oners from one institution to another is clear 
and apparently limitless. D.C.Code 1981, 
§ 24-425. District of Columbia v. Cooper, 
1984, 483 A.2d 317. Prisons ®» 13.5(1) 

Since prisoner's interest in remaining at par- 
ticular institution is not even protected against 
intentional invasion, law will not protect it from 
negligent invasion. D.C.Code 1981, § 24-425; 
U.S.C.A. Const. Amends. 5, 14. District of Co- 
lumbia v. Cooper, 1984, 483 A. 2d 317. Prisons 
<S=» 13.5(1) 

Without legitimate expectation that prisoner 
will remain at particular institution throughout 
his term, prisoner has no interest protected by 
due process clause from summary deprivation. 
D.C.Code 1981, § 24-425; U.S.C.A. Const. 
Amends. 5,14. District of Columbia v. Cooper, 
1984, 483 A. 2d 317. Constitutional Law <S=* 
272(2) 

3. Supervision of prisoners 

United States Attorney General had authority 
to regulate furlough program at Lorton Refor- 
matory in District of Columbia despite passage 
of District of Columbia Court Reform and Crim- 
inal Procedure Act and District of Columbia 
Self-Government and Reorganization Act, and 
therefore had authority to issue order which 
curtailed furlough privileges previously avail- 
able to certain inmates at Lorton. 18 U.S.C.A. 
§§ 751, 4082, 4082(b, c), (c)(1); 28 U.S.C.A. 
§ 1257(2); D.C.C.E. §§ 1-121 et seq., 11-101 et 
seq., 24-402, 24-425, 24-442; Act March 3, 
1909, 35 Stat. 717. Milhouse v. Levi, C.A.D.C. 
1976, 548 F.2d 357, 179 U.S.App.D.C. 1. Attor- 
ney General <$=> 6 

Although Attorney General may have custody 
of prisoners at Lorton Correctional Complex in 
a narrow technical sense by virtue of statute, 
such prisoners are in fact governed by rules and 
regulations promulgated by the District of Co- 
lumbia government until such time as they may 
be transferred to a federal prison under the 
aegis of the bureau of prisons. D.C.C.E. 
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§§ 24-425, 24-442. Curry-Bey v. Jackson, 
1976, 422 F.Supp. 926. Prisons <3= 4(1) 

If District of Columbia prison officials choose 
to withhold from inmates at the Lorton Correc- 
tional Complex procedural rights which the Su- 
preme Court has clearly held to be matter of 
discretion, those inmates are bound by that de- 
cision for as long as they remain at Lorton and 
the Attorney General is under no duty to see 
that such procedural rights are afforded to 
them. D.C.C.E. §§ 24-425, 24-442. Curry-Bey 
v. Jackson, 1976, 422 F.Supp. 926. Prisons <3= 
4(1) 

District of Columbia prisoners are not to be 
equated with federal prisoners nor are their 
rights necessarily the same. D.C.C.E. 
§§ 24-425, 24-442. Curry-Bey v. Jackson, 
1976, 422 F.Supp. 926. Prisons <3» 4(1) 

4. Conditions of facilities 

Segregative confinement in prison implicates 
a liberty interest protected by the due process 
clause only if it imposes atypical and significant 
hardship on the inmate in relation to the ordi- 
nary incidents of prison life. U.S.C.A. Const. 
Amends. 5, 14. Hatch v. District of Columbia, 
C.A.D.C. 1999, 184 F.3d 846, 337 U.S.App.D.C. 
266. Constitutional Law <^ 272(2) 

Assuming District of Columbia inmate had 
liberty interest in avoiding segregative confine- 
ment, inmate was not afforded due process be- 
fore his placement in such confinement, where, 
as to administrative segregation, inmate was not 
entitled to attend hearing or to present wit- 
nesses or evidence, and as to adjustment segre- 
gation, inmate was not allowed to have any 
witnesses, to have writer of disciplinary report 
testify, or to give any testimony on the record. 
U.S.C.A. Const.Amend. 5. Hatch v. District of 
Columbia, C.A.D.C.1999, 184 F.3d 846, 337 
U.S.App.D.C. 266. Constitutional Law <2=^ 
272(2); Prisons ®=> 13(7.1), 13(8) 

If inmate has liberty interest in avoiding seg- 
regative confinement, minimum procedures re- 
quired by due process for placing inmate in 
such confinement include some notice of the 
charges against him and an opportunity to pres- 
ent his views to the prison official charged with 
deciding whether to transfer him to administra- 
tive segregation; although a hearing need not 
occur prior to confinement in administrative 
segregation, it must occur within a reasonable 
time following an inmate's transfer. U.S.C.A. 
Const.Amends. 5, 14. Hatch v. District of Co- 
lumbia, C.A.D.C.1999, 184 F.3d 846, 337 
U.S.App.D.C. 266. Constitutional Law <&* 
272(2);' Prisons ®=» 13(8) 

If District of Columbia inmate was required 
to show that D.C. statutes or regulations created 
an expectation that prisoners would not face 
administrative segregation absent certain sub- 
stantive predicates, to demonstrate liberty inter- 
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est in avoiding such segregation, inmate made 
such showing, because D.C. regulations set 
forth particular findings to be made, required 
regular review of placement in administrative 
segregation, and limited terms of those placed 
in adjustment, segregation. U.S.C.A. Const. 
Amend. 5; D.C.Mun.Regs. title 28, 
§§ 505.1-505.3, 505.2(c), 515.1, 521.4, 522.3, 
527.1, 527.2, 531.2. Hatch v. District of Colum- 
bia, C.A.D.C.1999, 184 F.3d 846, 337 U.S.App. 
D.C. 266. Constitutional Law <$=> 272(2); Pris- 
ons ®» 13(5) 

Deprivation in prison implicates liberty inter- 
est protected by due process clause only when it 
imposes atypical and significant hardship on 
inmate in relation to the most restrictive con- 
finement conditions that prison officials, exer- 
cising their administrative authority to ensure 
institutional safety and good order, routinely 
impose on inmates serving similar sentences, 
looking at nature and length of deprivation, as 
well as length of inmate's sentence. U.S.C.A. 
Const. Amends. 5, 14. Hatch v. District of Co- 
lumbia, C.A.D.C.1999, 184 F.3d 846, 337 
U.S.App. D.C. 266. Constitutional Law <S^ 
272(2) 

In determining whether deprivation impli- 
cates inmate's liberty interest under due process 
clause, on ground that it imposes atypical and 
significant hardship on inmate in relation to 
ordinary incidents of prison life, fact that in- 
mate might face more burdensome conditions 
at other prisons is relevant only to extent that it 
is likely both that inmates serving similar sen- 
tences actually will, be transferred to such pris- 
ons and that onee transferred they actually 
would face such conditions. U.S.C.A. Const. 
Amends. 5, 14. Hatch v. District of Columbia, 
C.A.D.C.1999, 184 F.3d 846, 337 U.S.App.D.C. 
266. Constitutional Law €=> 272(2) 

Females, who were convicted of District of 
Columbia offenses but housed in federal facili- 
ties, lacked standing to challenge constitutional- 
ity of District of Columbia Good Time Credits 
Act with respect to treatment of male prisoners 
in federal facilities. D.C.Code 1981, §§ 24-425 
to 24-434. Jackson v. Thornburgh, C.A.D.C. 
1990, 907 F.2d 194, 285 U.S.App.D.C. 124. 
Constitutional Law ©=> 42.1(3) 

Prison facilities were so overcrowded that 
they could not be considered "available," let 
alone "suitable" or "appropriate" for housing 
additional prisoners, and therefore, attorney 
general would be preliminarily enjoined from 
designating newly sentenced individuals to 
those facilities until such criteria were satisfied. 
D.C.Code 1981, § 24-425. Twelve John Does v. 
District of Columbia, 1987, 668 F.Supp. 20, 
reversed 841 F.2d 1133, 268 U.S.App.D.C. 308. 
Injunction C=» 138.60; Prisons c=> 17(1) 

If it were proven that federal reformatory was 
a public nuisance, it would not be a suitable 
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place of confinement for persons convicted of 
crimes in the District of Columbia courts, and 
the Attorney General could then properly be 
enjoined from exceeding his statutory authority 
in so designating the reformatory. D.C.C.E. 
§ 24-425. Board of Sup'rs of Fairfax County, 
Virginia v. U. S., 1976, 408 F.Supp. 556, dis- 
missed 551 F.2d 305. Criminal Law <3=> 1218; 
Injunction <S= 75 

5* Parole 

District of Columbia Code offenders properly 
incarcerated in federal penitentiaries are sub- 
ject to parole review before the United States 
Parole Commission rather than the District of 
Columbia Parole Board. D.C.C.E. § 24-425; 
18 U.S.C.A. § 4205(a). Goode v. Markley, 
C.A.D.C. 1979, 603 F.2d 973, 195 U.S.App.D.C. 
391, certiorari denied 100 S.Ct. 1039, 444 U.S. 
1083, 62 L.Ed.2d 768. Pardon And Parole <^> 
55.1 

Decision by the United States Parole Commis- 
sion to disregard a parole hearing originally set 
by the District of Columbia Board of Parole, 
prior to transfer into federal system of person 
convicted in the District of Columbia, was fully 
within the Commission's power once the inmate 
fell within the Commission's jurisdiction. 
D.C.Code 1981, §§24-209, 24-425. Morgan v. 
District of Columbia, 1985, 618 F.Supp. 754. 
Pardon And Parole ©=» 59 

6. Escape 

The United States Attorney General has statu- 
tory authority to designate place of confinement 
of all persons convicted of crime in courts of 
District of Columbia and is additionally vested 
with custody over such persons throughout 
their entire period of incarceration; thus, per- 
son who escapes from facility operated by Dis- 
trict of Columbia, such as Lorton Reformatory, 
escapes from custody of Attorney General. 
D.C.C.E. §§ 24-402, "24-425; Act March 3, 
1909, 35 Stat. 717; 28 U.S.C.A. § 1257(2); 18 
U.S.C.A. § 751. Milhouse v. Levi, C.A.D.C. 
1976, 548 F.2d 357, 179 U.S.App.D.C. 1. Attor- 
ney General <£=> 6; Escape <£=* 4 

Evidence that defendant was sentenced, upon 
his conviction of robbery, to the custody of the 
Attorney General for a specified term, that he 
served part of his sentence at reformatory, that 
he was then admitted to a halfway house run by 
a nonprofit organization operating under a con- 
tract with the Department of Corrections, and 
that, after being told he was to be returned to 
the reformatory for a "violation," he left the 
halfway house without permission established 
an escape from the Attorney General's legal 
custody to which defendant was remitted at the 
time of sentence, and which continued even 
when he was assigned to a facility not under the 
control of the Department of Justice. 18 
U.S.C.A. § 751(a); D.C.C.E. § 24-425. U. S. v. 
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Taylor, C.A.D.C.1973, 485 F.2d 1077, 158 
U.S.App.D.C. 298. Escaped 10 

Transfer of physical custody of defendant to a 
mental hospital from a District of Columbia 
county jail pursuant to statute authorizing di- 
rector of the Department of Corrections to make 
such a transfer was not inconsistent with nor 
exclusive of the legal custody of the Attorney 
General, and therefore defendant's escape from 
such hospital was an escape from the "custody 
of the Attorney General," within the Federal 
Escape Act. D.C.Code 1961, §§ 24-302, 
24-303(b), 24-425; 18 U.S.C.A. §§ 751, 4242. 
Frazier v. U. S., C.A.D.C.1964, 339 F.2d 745, 
119 U.S.App.D.C. 246. Escape <3=> 1 

Escapes by District of Columbia prisoners 
which occur outside District may be charged 
under federal prison breach statute. 18 
U.S.C.A. § 751(a); D.C.C.E. §§ 22-2601, 
24-425. Rivers v. U. S., 1975, 334 A.2d 179. 
Escape 0=> 4 

7. Review 

Finding that Attorney General's District of 
Columbia prisoner designation decisions were 
reviewable under the Administrative Procedures 
Act was unnecessary in case in which APA re- 
view would only mirror review under the Con- 
stitution, and constitutional standards provided 
most definitive and securely ascertainable mea- 
sure of whether prison facilities were available, 
suitable and appropriate under District of Co- 
lumbia law. D.C.Code 1981, § 24-425. U.S. v. 
District of Columbia, C.A.D.C.1990, 897 F.2d 
1152, 283 U.S.App.D.C. 130. Administrative 
Law And Procedure <§=» 681.1 

Under statute explicitly committing prisoner 
transfer decisions to the discretion of the Attor- 
ney General, federal prisoner was not entitled to 
administrative hearing before his transfer from 
reformatory to penitentiary. 18 U.S.C.A. 
§§ 4082, 4082(b); D.C.C.E. § 24-425. Smith v. 
Saxbe, C.A.D.C.1977, 562 F.2d 729, 183 
U.S.App.D.C. 210. Infants^ 277 

Habeas corpus proceeding by defendant, who 
alleged that he had been transferred from con- 
finement in Virginia to jail in District of Colum- 
bia while petition for appeal in forma pauperis 
from denial of previous petition for habeas cor- 
pus was pending in Court of Appeals for Fourth 
Circuit in order to hamper such previous habe- 
as corpus proceeding, did not present moot 
question, and defendant was entitled to hearing 
at least as to legality of his transfer in view of 
failure of District of Columbia to controvert 
defendant's allegations. Supreme Court Rules, 
rule 49, 28 U.S.C.A.; D.C.Code 1951, § 24-425; 



PRISONERS— TREATMENT 

U.S.Ct.App. 4th Cir. Rule 25(1), 28 U.S.C.A.; 18 
U.S.C.A. § 4162. Bolden v. Clemmer, C.A.D.C. 
1961, 298 F.2d 306, 111 U.S.App.D.C. 392. 
Habeas Corpus <$=> 75 1 

United States Attorney General's designation 
of District of Columbia or federal prisons for 
housing District of Columbia prisoners was sub- 
ject to judicial review under the Administrative 
Procedure Act. 5 U.S.C.A. §§ 706, 706(2 )(A, B); 
D.C.Code 1981, § 24-425. U.S. v. District of 
Columbia, 1988, 703 F.Supp. 982, affirmed as 
modified 897 F.2d 1152, 283 U.S.App.D.C. 130. 
Administrative Law And Procedure &=> 701 

United States Attorney General's determina- 
tions as to whether to house District of Colum- 
bia prisoners in District prisons or federal pris- 
ons was not within exception to judicial review 
provision of Administrative Procedure Act for 
actions committed to agency discretion by Iaw T , 
insofar as statute authorizing Attorney General 
to make such determinations specifically stated 
that Attorney General was to designate institu- 
tions that were available, suitable, and appro- 
priate. D.C.Code 1981, § 24-425; 5 U.S.C.A. 
§§ 701(a)(2), 706. U.S. v. District of Columbia, 
1988, 703 F.Supp. 982, affirmed as modified 
897 F.2d 1152, 283 U.S.App.D.C. 130. Admin- 
istrative Law And Procedure <&=> 701 

District of Columbia statute denying District 
of Columbia good time credits to District of 
Columbia prisoners housed in federal prisons 
because of overcrowding did not impair a fun- 
damental right or deal with a suspect classifica- 
tion, and thus was not subject to strict scrutiny 
equal protection analysis, but was subject to 
being struck down unless it bore a rational 
relationship to a legitimate governmental pur- 
pose. D.C.Code 1981, §§ 24-425, 24-428; 
U.S.C.A. Const.Amend. 5. Moss v. Clark, 1988, 
698 F.Supp. 640, reversed 886 F.2d 686, re- 
hearing denied. Prisons ^ 15(2); Constitu- 
tional Law @=> 250.3(2) 

District of Columbia prison inmates have no 
due process right to hearing before being trans- 
ferred to another prison. U.S.C.A. Const. 
Amends. 5, 14; D.C.Code 1981, § 24-425. 
Nowlin v. Director, District; of Columbia Dept. 
of Corrections, 1988, 689 F.Supp. 26. Constitu- 
tional Law <3=> 272(2) 

Trial court had jurisdiction over action chal- 
lenging lawfulness of prisoner's transfer from 
District of Columbia facility to Texas county 
facility. D.C.Code 1981, §§ 24-402, 24-425. 
Vaughn v. U.S., 1990, 579 A.2d 170. Prisons 
<®=> 13.5(3) 



§ 24-201.27. Rewards. 

The Mayor of the District of Columbia, pursuant to regulations prescribed by 
the Council of the District of Columbia, is authorized to provide for the 
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payment of rewards for the capture, or for information leading to the apprehen- 
sion, of fugitives from District of Columbia penal, correctional, and welfare 
institutions and of conditional release and parole violators. Funds appropriat- 
ed pursuant to this section shall be apportioned and expended in the discretion 
of, and upon such conditions as may be imposed by, the Mayor of the District of 
Columbia. No reward money shall be paid to any officer or employee of the 
Metropolitan Police Department, or of any penal, correctional, or welfare 
institution, or of any court, legal agency, or other agency closely involved in the 
criminal justice system. 

(Oct. 26, 1973, 87 Stat. 506, Pub. L. 93-140, § 11.) 

Historical and Statutory Notes 

Prior Codifications Reorganization Act, 87 Stat. 818, § 711 (D.C. 

1981 Ed., § 24-426. Code, § 1-207.1 1), abolished the District of Co- 

1973 Ed., § 24-426. lumbia Council and the Office of Commissioner 

of the District of Columbia. These branches of 

Change in Government government were replaced by the Council of the 

This section originated at a time when local District of Columbia and the Office of Mayor of 

government powers were delegated to the Dis- the District of Columbia, respectively. Accord - 

trict of Columbia Council and to a Commission- ingly, and also pursuant to § 714(a) of such Act 

er of the District of Columbia. The District of (D.C. Code, § 1-207. 14(a)), appropriate changes 

Columbia Self-Government and Governmental in terminology were made in this section. 

Library References 

Key Numbers Encyclopedias 

Rewards ®»1 . c j s Rewa rds and Bounties §§ 3 to 4, 1 8. 

Westlaw Key Number Search: 340k 1 . 

§ 24—201.28. Discharge and release payments. 

The Mayor of the District of Columbia is authorized to furnish each prisoner 
upon his release from a penal or correctional institution under the jurisdiction 
of the government of the District of Columbia with suitable clothing and, in the 
discretion of the Mayor, a sum of money, which shall not exceed $100. 

(Oct. 26, 1973, 87 Stat. 506, Pub. L. 93-140, § 12.) 

Historical and Statutory Notes 

Prior Codifications Reorganization Act, 87 Stat. 818, § 711 (D.C. 

1981 Ed., § 24-427. Code, § 1-207.1 1), abolished the District of Co- 

1973 Ed., § 24-427. lumbia Council and the Office of Commissioner 

of the District of Columbia. These branches of 

Change in Government government were replaced by the Council of the 

This section originated at a time when local District of Columbia and the Office of Mayor of 

government powers were delegated to the Dis- the District of Columbia, respectively. Accord- 

trict of Columbia Council and to a Commission- ingly, and also pursuant to § 714(a) of such Act 

er of the District of Columbia. The District of (D.C. Code, § 1-207. 14(a)), appropriate changes 

Columbia Self-Government and Governmental in terminology were made in this section. 

Library References 
Key Numbers Encyclopedias 

Prisons ®»14. c j s p r i sons an d Rights of Prisoners § 1 55. 

Westlaw Key Number Search: 310kl4. 
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Repealed 

§24-201.29. Institutional good time. [Repealed] 

(Aug. 20, 1994, D.C. Law 10-151, § 802, 41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications gency Amendment. Act of 1994 (D.C. Act 

1981 Ed., § 24-428. 10-255, June 22, 1994, 41 DCR 4286). 

Legislative History of Laws 
Emergency Act Amendments For legislative history of D.C. Law 10-151, 

For temporary repeal of section, see § 802 (a) see Historical and Statutory Notes following 
of the Omnibus Criminal Justice Reform Emer- § 24-221.01. 



Part B. Prison Overcrowding. 

§ 24-201.41. Definitions. 

For the purposes of this part, the term: 

(1) "Department" means the Department of Corrections established by 
§ 24-211.01. 

(2) "District/' means the District of Columbia. 

(3) "Mayor" means the Mayor of the District of Columbia. 

(4) "Prison" means a correctional facility operated by the Department and 
includes facilities contracted by the Department. 

(5) "Prison system" means the prisons of the District. 

(6) "Rated design capacity" means the actual available bedspace certified 
by the Department in the prison system subject to applicable federal and 
District laws and rules. 

(Nov. 14, 1987, D.C. Law 7-43, § 2, 34 DCR 5287.) 

Historical and Statutory Notes 

Prior Codifications referred to the Committee on the Judiciary. 

1981 Ed., § 24-901. The Bill was adopted on first and second read- 
ings on June 30, 1987 and July 14, 1987, re- 
Legislative History of Laws spectively. Signed ' by the Mayor on July 17, 

Law 7-43, the "Prison Overcrowding Emer- 1987, it was assigned Act No, 7-56 and trans- 
gen cy Powers Act of 1987," was introduced in mitted to both Houses of Congress for its re- 
Council and assigned Bill No, 7-177, which was view. 

United States Supreme Court 

Prison conditions, Double celling, see Rhodes v. Chapman, 

U.S.Ohiol981, 101 S.Ct. 2392, 452 U.S. 
337, 69 L.Ed.2d 59, 2.1 0.0.3d 382. 

§ 24—201.42. Declaration of state of emergency; reduction of minimum 
and maximum sentences. 

(a) The Department shall request the Mayor to declare a state of emergency 
in the prisons whenever the population of the prison system exceeds the rated 
design capacity for 30 consecutive days. In making the request, the Depart- 
ment shall certify the rated design capacity and current population of the 
prison system and that all administrative actions consistent with applicable 
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District laws and rules have been exhausted in an attempt to reduce the prison 
population to the rated design capacity. 

(b) Except as provided in subsections (d), (e), and (f) of this section, unless 
the Mayor finds within 15 days of the Department's request that the Depart- 
ment acted in error, the Mayor shall declare a state of emergency in the prison 
system within that 15-day period, shall reduce by 90 days the minimum 
sentences of all prisoners who have established minimum prison terms, and 
shall reduce by 90 days or 10%, whichever is less, the maximum sentences of 
all eligible prisoners. 

(c) If the actions taken pursuant to subsection (b) of this section do not 
reduce the population of the prison system to 95% of the rated design capacity 
within 90 days of the date of the declaration of the state of emergency in the 
prison system, the Mayor shall again reduce by 90 days the minimum sentences 
of all prisoners who have established minimum prison terms and shall reduce 
by 90 days or 10%, whichever is less, the maximum sentence of all eligible 
prisoners. 

(d) No prisoner shall receive more than 2 reductions in maximum sentence 
under a single declaration of a state of emergency in the prison system. 

(e) The Mayor shall not reduce the minimum sentence of any person whose 
remaining minimum sentence is greater than 180 days. The Mayor shall not 
reduce the maximum sentence of any person whose remaining maximum 
sentence is greater than 180 days. 

(f) The Mayor shall not reduce the sentence of any prisoner who is: 

(1) Serving a sentence of life imprisonment; 

(2) Serving a sentence for committing a violent felony, including a sen- 
tence for homicide, rape, assault with intent to rob, a sex offense other than 
rape, extortion, kidnapping, assault with a dangerous weapon, or armed 
robbery; or 

(3) Serving a mandatory minimum sentence pursuant to the provisions of 
the District of Columbia Mandatory-Minimum Sentences Initiative of 1981. 

(Nov. 14, 1987, D.C. Law 7-43, § 3, 34 DCR 5287.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed., § 24-902. The "District of Columbia Mandatory-Mini- 
Legislative History of Laws mum Sentences Initiative of 1981," referred to 

For legislative history of D.C. Law 7-43, see in subsection (f)(3) of this section, is D.C. Law 

Historical and Statutory Notes following 4-166, which is codified as §§ 22-4502, 

§24-201.41. 48-90 1 .02 and 48-904.0 1 . 

Library References 
Key Numbers Encyclopedias 

Prisons <3^15. c j s prisons and Rights of Prisoners § 1 53. 

Westlaw Key Number Search: 3 10k 1 5. 
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United States Supreme Court 

Release of inmates, see Graddick v. Newman, 1981, 102 

Stay, S.Ct. 4, 453 U.S. 928, 69 L.Ed. 2d 1025. 

Threat of irreparable injury, standing, re- 
lease of inmates due to overcrowding, 

Notes of Decisions 

Population limit 1 showing as to who was in prison system or how 
long they had left on their sentences, that previ- 
ous release of prisoners under Emergency Pow- 
1. Population limit ers Act had placed public in any danger, or that 
District of Columbia failed to establish harm District would be required to close prison sys- 
to public by enforcement of consent decree tern to new convicts to meet limit. U.S.C.A. 
placing lid on population for prison facility, Const. Amend. 8; Fed. Rules Civ. Proc. Rule 
despite claim that it could comply with decree 60(b)(5), 28 U.S.C.A.; D.C.Code 1981, § 24-901 
only by releasing prisoners or refusing new pris- et seq. Twelve John Does v. District of Colum- 
oners, and thus, District was not entitled to bia, C.A.D.C1988, 861 F.2d 295, 274 U.S.App. 
modification of consent decree; there was no D.C. 62, Federal Civil Procedure €=> 2397.4 

§ 24—20 1 .43. Termination of state of emergency. 

(a) If at any time during the state of emergency in the prison system, the 
population of the prison system is reduced to 95% of the rated design capacity, 
the Department shall certify that fact to the Mayor and request the Mayor to 
terminate the state of emergency. 

(b) Unless the Mayor finds within 15 days of the Department's request that 
the Department has acted in error in requesting the termination of the state of 
emergency in the prison system, the Mayor shall declare the state of emergency 
in the prison system ended within that 1 5-day period. 

(Nov. 14, 1987, D.C. Law 7-43, § 4, 34 DCR 5287.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 24-903. For legislative history of D.C. Law 7-43, see 

Historical and Statutory Notes following 
§ 24-201.41. 

§ 24—201.44. New housing or facilities; rated design capacity. 

(a) After November 14, 1987, all new housing or facilities purchased, leased, 
constructed, or converted by the Department for use as a prison, except as 
provided in subsection (b) of this section, shall have only single occupancy 
rooms or cells and shall comply with all applicable federal and District laws 
and rules. 

(b) Multiple occupancy or dormitory-style housing or facilities may be used 
in minimum security conditions only; provided that the housing or facilities 
meet all applicable American Correctional Association standards related to 
multiple occupancy housing. 

(c) After July 1, 1987, rated design capacity shall not include trailers, 
modular units, or bedspace not designed for prison housing. 

(Nov. 14, 1987, D.C. Law 7-43, § 5, 34 DCR 5287.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

198] Ed § 24-904 ^or legislative history of D.C. Law 7-43, see 

Historical and Statutory Notes following 
§ 24-201.41. 

§ 24-201.45. Exception. 

The provisions of this part shall not apply whenever the prison population 
exceeds rated design capacity as the direct result of loss of bedspace due to 
natural disaster or deliberate destruction of property. 

(Nov. 14, 1987, D.C. Law 7-43, § 6, 34 DCR 5287.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 24-905 ^ or legislative history of D.C. Law 7-43, see 

Historical and Statutory Notes following 
§ 24-201.41. 



Subchapter II. Department of Corrections. 
Part A. General. 

§ 24-211.01. Created. 

There is created in and for the District of Columbia a Department of 
Corrections to be under the charge of a Director who shall be appointed by the 
Mayor of the District of Columbia. 

(June 27, 1946, 60 Stat. 320, ch. 507, § 1.) 

Historical and Statutory Notes 

Prior Codifications Commissioners under this section to a single 

1981 Ed., § 24-441. Commissioner. The District of Columbia Self- 

1973 Ed § 24-441 Government and Governmental Reorganization 

Act, 87 Stat. 818, §711 (D.C. Code, 
Change in Government § 1-207.1 1), abolished the District of Columbia 
This section originated at a time when local Council and the Office of Commissioner of the 
government powers were delegated to a Board District of Columbia. These branches of gov- 
of Commissioners of the District of Columbia ernment were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <s=>6. C j s Distr i c t of Columbia § 2. 

Westlaw Key Number Search: 132k6. 

§ 24— 211.02. Powers; promulgation of rules. 

Said Department of Corrections under the general direction and supervision 
of the Mayor of the District of Columbia shall have charge of the management 
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and regulation of the Workhouse at Occoquan in the State of Virginia, the 
Reformatory at Lorton in the State of Virginia, and the Washington Asylum and 
Jail, and be responsible for the safekeeping, care, protection, instruction, and 
discipline of all persons committed to such institutions. The Department of 
Corrections with the approval of the Council of the District of Columbia shall 
have power to promulgate rules and regulations for the government of such 
institutions and to establish and conduct industries, farms, and other activities, 
to classify the inmates, and to provide for their proper treatment, care, 
rehabilitation, and reformation. 

(June 27, 1946, 60 Stat. 320, ch. 507, § 2.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-442. 
1973 Ed., § 24-442. 

Emergency Act Amendments 

For temporary amendment of section, see § 3 
of the Lorton Regulations Approval Emergency 
Amendment Act of 1996 (D.C. Act 1 1-187, Janu- 
ary 25, 1996, 43 DCR393). 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(213) of Reorganization Plan No. 3 of 



1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 
of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Aet, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § l-207.14(a)), 
appropriate changes in terminology were made 
in this section. 



Cross References 
Section References 

This section is referred to in § 24-25 1 .01 . 

9 

Law Review and Journa! Commentaries 

Life At Lorton: An Examination Of Prisoners' Facilities, 5 Boston University Public Interest 
Rights At The District Of Columbia Correctional Law Journal 165. 



Key Numbers 

District of Columbia <3=>7 '. 
Prisons ©=»9. 

Westlaw Key Number Searches: 1 3 2 k 7 ; 
310k9. 

ALR Library 

Validity, Construction, And Application Of Re- 
strictions On Use Or Possession Of Tobacco 



Library References 

Products In Correctional Facilities, 
A.L.R. 5th 237. 
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Encyclopedias 

CJ.S. District of Columbia § 5. 
C.J.S. Prisons and Rights of Prisoners §§ 16, 
20. 



Notes of Decisions 



Custody, control, and support 2 
Discipline 4 
Immunity 10 
Injunctions 8 



Jurisdiction 7 
Mandamus 9 
Medical care 3 
Religious practices 5 
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Rules and regulations 6 
Safekeeping of prisoners 1 



1. Safekeeping of prisoners 

District of Columbia has duty, not only to 
train its officers in matters relating to sexual 
contact between prison guards and inmates, but 
also to actively devise and implement system of 
supervision of its first level corrections officers 
in accordance with law. D.C.Code 1981, 
§ 24-442. Newby v. District of Columbia, 
1999, 59F.Supp.2d 35. Prisons <3=> 17(1) 

District of Columbia's failure to actively su- 
pervise improper sexual activities involving en- 
tire prison population violated female inmate's 
civil rights under § 1983 and District of Colum- 
bia law. 42 U.S.C.A. § 1983; D.C.Code 1981, 
§ 24-442. Newbv v. District of Columbia, 
1999, 59 F.Supp.id 35. Civil Rights €=> 135; 
Prisons @» 17(1) 

District of Columbia statute concerning safe- 
keeping, care, protection, instruction and disci- 
pline of persons committed to Department of 
Corrections facilities implicitly recognizes com- 
mon law rule which imposes on prison authori- 
ties duty to exercise reasonable care under the 
circumstances in the protection and safekeeping 
of prisoners. D.C.Code 1981, § 24-442. Wom- 
en Prisoners of District of Columbia Dept. of 
Corrections v. District of Columbia, 1995, 899 
F.Supp. 659, remanded 93 F.3d 910, 320 
U.S.App.D.C. 247, rehearing denied, certiorari 
denied 117 S.Ct. 1552, 520 U.S. 1196, 137 
L.Ed. 2d 701, on remand 968 F.Supp. 744. 
Prisons e^ 17(1) 

District of Columbia statute providing that 
department of correction shall be responsible 
for the safekeeping, care, protection, instruc- 
tion, and discipline of persons committed to 
facilities under its jurisdiction encompasses 
common-law rule which imposes upon prison 
authorities and employees duty to exercise rea- 
sonable care in protection and safekeeping of 
prisoners. D.C.Code 1981, § 24-442. Women 
Prisoners of District of Columbia Dept. of Cor- 
rections v. District of Columbia, 1 994, 877 
F.Supp. 634, vacated in part, modified in part 
899 F.Supp. 659, remanded 93 F.3d 910, 320 
U.S.App.D.C. 247, rehearing denied, certiorari 
denied 117 S.Ct. 1552, 520 U.S. 1196, 137 
L.Ed. 2d 701, on remand 968 F.Supp. 744. 
Prisons ®» 17(1) 

In order to prevail on claim for violation of 
District of Columbia statute imposing duty on 
prison authorities to protect prisoners, plaintiff 
must establish by competent evidence a stan- 
dard of care, that defendant violated the stan- 
dard, and that the violation proximately caused 
injury to the plaintiff; plaintiff must establish 
lack of proper correctional care by demonstrat- 
ing with competent expert testimony or other 
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Note 1 

supporting proof that what occurred was negli- 
gent deviation from the demonstrated accept- 
able standard. D.C.Code 1981, § 24-442. 
Women Prisoners of District of Columbia Dept. 
of Corrections v. District of Columbia, 1994, 
877 F.Supp. 634, vacated in part, modified in 
part 899 F.Supp. 659, remanded 93 F.3d 910, 
320 U.S.App.D.C. 247, rehearing denied, certio- 
rari denied 117 S.Ct. 1552, 520 U.S. 1196, 137 
L.Ed.2d 701, on remand 968 F.Supp. 744. 
Prisons ©=> 17(1) 

Failure to maintain sprinkler system in pris- 
on, failure to test system quarterly, failure to 
test fire pump annually, leakage of water in 
basement and culinary area, failure to conduct 
adequate fire drills, and blocking of sprinklers 
violated statute requiring department of correc- 
tions to provide for safety of prisoners. 
D.C.Code 1981, § 24-442. Women Prisoners of 
District of Columbia Dept. of Corrections v. 
District of Columbia, 1994, 877 F.Supp. 634, 
vacated in part, modified in part 899 F.Supp. 
659, remanded 93 F.3d 910, 320 U.S.App.D.C. 
247, rehearing denied, certiorari denied 117 
S.Ct. 1552, 520 U.S. 1196, 137 L.Ed.2d 701, on 
remand 968 F.Supp. 744. Prisons €=> 17(1) 

Although prison personnel have a duty to 
exercise due care in protection and safekeeping 
of prisoners, they are not insurers of an in- 
mate's safety or well-being. D.C.Code 198 J, 
§ 24-442. Herbert v. District of Columbia, 
1998, 716 A.2d 196. Convicts <3=> 2 

Prison authorities and employees are required 
to exercise reasonable care in carrying out obli- 
gations of safekeeping, care, protection, instruc- 
tion, and discipline of all persons committed to 
its institutions. D.C.Code 1981, § 24-442. 
Phillips v. District of Columbia, 1998, 714 A. 2d 
768. Prisons <3=> 17(1) 

When District of Columbia prisoner is assault- 
ed by fellow prisoners, District is not ipso facto 
liable for resulting injuries; injured inmate 
must show both that District breached its duty 
to protect him or her from harm and that his or 
her injuries were proximate result from that 
breach. D.C.Code 1981, § 24-442. District of 
Columbia v. Carmichael, 1990, 577 A.2d 312. 
Convicts <2> 2 

Common-law principles encompassed by Dis- 
trict of Columbia code provision assigning Dis- 
trict's Department of Corrections responsibility 
for safekeeping of persons in District correc- 
tional facilities apply equally to all persons who 
are under arrest and in custody and control of 
members of metropolitan police department. 
D.C.Code 1981, § 24-442. Toy v. District of 
Columbia, 1988, 549 A. 2d 1. Prisons ©=> 17(1) 

Police officers were under duty to exercise 
reasonable care under the circumstances when 
arrestee attempted to commit suicide while in 
holding cell under officers' control. D.C.Code 
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Note 1 

1981, § 24-442. Toy v. District of Columbia, 
1988, 549 A.2d 1. Prisons <&=> 17(2) 

In order to protect inmates against unreason- 
able risk of physical harm, prison administra- 
tion had duty to inspect overhead ventilation 
covers often enough, and to secure the bolts 
with sufficient care, for jury reasonably to con- 
clude that those in charge had done what was 
reasonable and prudent under the circum- 
stances to assure that the covers remained se- 
cure, and if prison officials carried out reason- 
ably frequent and careful shakedowns but did 
not discover a loose ventilation cover, and were 
not otherwise aware of it, the District of Colum- 
bia would not be liable for negligence if a cover 
fell causing injury, provided that prison inspec- 
tors had left the cover tightly bolted after the 
last shakedown. D.C.Code 1981, § 24-442. 
District of Columbia v. Mitchell, 1987, 533 A.2d 
629. Convicts <&» 2; Prisons e=> 17(1) 

Statute providing that District of Columbia 
Department of Corrections is responsible for the 
safekeeping, care and protection of inmates im- 
plicitly recognizes duty of reasonable care un- 
der the circumstances, which is the same com- 
mon-law standard applicable generally in all 
contexts of alleged negligence, and thus there is 
no theoretical bar to defense in suit by injured 
inmate that inmate had assumed the risk or was 
contributorily negligent. D.C.Code 1981, 
§ 24-442. District of Columbia v. Mitchell, 
1987, 533 A.2d 629. Convicts &=> 2 

Although under statute as well as under com- 
mon law, prison authorities and employees have 
duty to exercise reasonable care in protection 
and safekeeping of prisoners, prison personnel 
are not insurers of inmates' safety. D.C.C.E. 
§ 24-442. Hughes v. District of Columbia, 
1981,425 A.2d 1299. Convicts <£=> 2 

District of Columbia and its agents owed per- 
son committed to Lorton Reformatory a duty of 
reasonable and prudent care. D.C.C.E. 
§ 24-442. Gaither v. District of Columbia, 
1975, 333 A.2d57. Infants <£=> 275 

2. Custody, control, and support 

Whether guard at Lorton Reformatory 
breached duty to inmate on theory that guard 
knew of odor of gas near gas burner under 
coffee urn yet ordered inmate to light the burn- 
er was jury question, in action against District 
of Columbia for injuries received. D.C.C.E. 
§§ 24-441 to 24-443; Organization Order No. 
7, D.C.C.E. Tit. 1, Appendix III. Gaither v. 
District of Columbia, 1975, 333 A.2d 57. Con- 
victs <£=> 2 

3. Medical care 

Federal district court's dismissal of prisoner's 
complaint, which charged prison officials and 
mayor with negligence in regard to prisoner's 
medical care and with failure to adequately 
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train and supervise medical officers, was proper 
where prisoner had brought essentially the 
same action two years earlier and he had not 
appealed from order dismissing such action 
without prejudice to its being filed in superior 
court. U.S.C.A.Const.Amend. 8; D.C.Code 
1973, §§ 11-501(4), 24-442; 28 U.S.C.A. 
§§ 1331, 1361. Redwood v. Council of the Dis- 
trict of Columbia, C.A.D.C.1982, 679 F.2d 931, 
220 U.S.App.D.C. 113. Federal Civil Procedure 
<S=? 1788.10. 

Under District of Columbia statute providing 
standard of care with respect to prisoners, equi- 
table relief is warranted with respect to failure 
to provide appropriate obstetrical and gyneco- 
logical education for women prisoners, where 
such failure resulted in refusal of medical help 
resulting in illnesses for which award of dam- 
ages was no remedy, and in light of fact that 
prisoners do not have option of finding other 
doctors. D.C.Code 1981, § 24-442. Women 
Prisoners of District of Columbia Dept. of Cor- 
rections v. District of Columbia, 1995, 899 
F.Supp. 659, remanded 93 F.3d 910, 320 
U.S.App.D.C. 247, rehearing denied, certiorari 
denied 117 S.Ct. 1552, 520 U.S. 1196, 137 
L.Ed.2d 701, on remand 968 F.Supp. 744. Civ- 
il Rights <£=> 450 

Female prisoners demonstrated that prison 
officials had deviated from standard of accept- 
able mental care for women prisoners through 
deficient and gynecological examinations and 
testing, inadequate testing for sexually transmit- 
ted diseases, inadequate follow-up care, inade- 
quate health education, inadequate prenatal 
care, inadequate prenatal protocol, and ineffec- 
tive prenatal education. D.C.Code 1981, 
§ 24-442. Women Prisoners of District of Co- 
lumbia Dept. of Corrections v. District of Co- 
lumbia, 1994, 877 F.Supp. 634, vacated in part, 
modified in part 899 F.Supp. 659, remanded 93 
F.3d 910, 320 U.S.App.D.C. 247, rehearing de- 
nied, certiorari denied 117 S.Ct. 1552, 520 U.S. 
1196, 137 L.Ed.2d 701, on remand 968 F.Supp. 
744. Prisons <$=> 17(2) 

District court would not exercise its discre- 
tion to retain jurisdiction on inmate's pendent 
claim under District of Columbia statute absent 
legal precedent linking statute, which imposed 
responsibility for safekeeping, care and protec- 
tion of inmates, with claims of medical malprac- 
tice such as those asserted in support of in- 
mate's § 1983 claims. 42 U.S.C.A. § 1983; 
D.C.Code 1981, § 24-442. Charles v. Kelly, 
1992, 790 F.Supp. 344, appeal dismissed. Fed- 
eral Courts <3= 1036 

District of Columbia's common law and statu- 
tory obligation to exercise reasonable care in 
providing medical services could lawfully be 
delegated, and the District could not be held 
liable for medical malpractice committed on 
prisoner by employees of independent contrac- 
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tor without proof of negligence on the part of its 
officials or employees. D.C.Code 1981, 
§ 24-442. Herbert v. District of Columbia, 
1998, 716 A.2d 196. District Of Columbia <3=> 
24.1 

Witness qualified to testify as expert in field of 
criminal administration was not qualified to 
render opinion testimony as to proper adminis- 
tration of CPR to arrestee after suicide attempt; 
witness' qualifications did not reveal any partic- 
ular expertise in first aid or in training police 
officers in first aid, witness' CPR training was 
no different from that received by most officers, 
and witness specifically disclaimed any medical 
expertise in subject. D.C.Code 1981, § 24-442. 
Toy v. District of Columbia, 1988, 549 A.2d 1. 
Evidence ©=> 538 

Testimony of plaintiffs' expert that police offi- 
cers negligently treated arrestee once arrestee 
was discovered hanging in holding cell because 
of lack of oxygen and other emergency equip- 
ment needed to assist in administering mouth- 
to-mouth resuscitation was insufficient to estab- 
lish applicable standard of care requisite to re- 
covering for arrestee's wrongful death; al- 
though expert testified that he had reviewed 
booklet published by American Correctional As- 
sociation Accreditation Program and suicide re- 
port by National Center of Institutions and Al- 
ternatives, and although expert named police 
department where he had been police commis- 
sioner as having oxygen and ventibreathers 
available near cell blocks, expert generally did 
not refer to booklet and suicide report or any 
other written national standards or authorities 
as support for opinion. D.C.Code 1981, 
§ 24-442. Toy v. District of Columbia, 1988, 
549 A.2d 1 . Evidence <£=> 555.7 

One instance of police department with emer- 
gency equipment is insufficient to provide factu- 
al basis for expert opinion that national stan- 
dard of care requires police departments to 
maintain resuscitation equipment. D.C.Code 
1981, § 24-442. Toy v. District of Columbia, 
1988, 549 A.2d 1. Evidenced 555.7 

Testimony of witness qualified to testify as 
expert in field of criminal administration that 
police officers were negligent in failing to im- 
mediately commence cardiopulmonary or 
mouth-to-mouth resuscitation to arrestee who 
hcid attempted suicide was alone insufficient to 
establish applicable standard of care as to the 
circumstances for and proper administration of 
CPR, since witness was not qualified as expert 
in CPR. D.C.Code 1981, § 24-442. Toy v. 
District of Columbia, 1988, 549 A.2d 1. Evi- 
dence ©=> 572 

Question whether District of Columbia was 
negligent in failing to respond properly once 
police officers discovered arrestee hanging in 
holding cell could be answered only if jury was 
informed of recognized standards regarding 
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Note 4 

proper correctional procedures under the cir- 
cumstances, including expert testimony regard- 
ing proper method for administering CPR and 
circumstances under which it is appropriate. 
D.C.Code 1981, § 24^142. Toy v. District of 
Columbia, 1988, 549 A.2d 1. Prisons @=> 10 

Plaintiff's evidence was insufficient to estab- 
lish that police officers failed to comply with 
any general requirement to render assistance to 
arrestee when arrestee attempted suicide by 
hanging while held in holding cell in District of 
Columbia traffic division; evidence was clear 
that officers in traffic division were CPR-trained 
and commenced continuing series of actions to 
assist arrestee as soon as they discovered him. 
D.C.Code 1981, § 24-442. Toy v. District of 
Columbia, 1988, 549 A.2d 1. Prisons <&> 10 

Term "restoring consciousness" in District of 
Columbia Metropolitan Police Department Gen- 
eral Order, requiring police officers to immedi- 
ately endeavor to "restore consciousness" when 
prisoner is unconscious from any cause, cannot 
be equated with administering CPR; many cir- 
cumstances exist in which person is uncon- 
scious but nevertheless maintains normal 
breathing and heart functions. D.C.Code 1981, 
§ 24-442. Toy v. District of Columbia, 1988, 
549 A.2d 1. Prisons^ 17(2) 

District of Columbia Metropolitan Police De- 
partment General Order requiring police offi- 
cers to "immediately endeavor to restore con- 
sciousness" when prisoner is unconscious from 
any cause does not create standard of care 
beyond common-law duty to exercise reason- 
able care under the circumstances as to uncon- 
scious persons in police custody. D.C.Code 
1981, § 24-442. Toy v. District of Columbia, 
1988, 549 A.2d 1. Prisons <£= 17(2) 

4. Discipline 

United States Attorney General had authority 
to regulate furlough program at Lorton Refor- 
matory in District of Columbia despite passage 
of District of Columbia Court Reform and Crim- 
inal Procedure Act and District of Columbia 
Self-Government and Reorganization Act, and 
therefore had authority to issue order which 
curtailed furlough privileges previously avail- 
able to certain inmates at Lorton. 18 U.S.C.A. 
§§ 751, 4082, 4082(b, c), (c)(1); 28 U.S.C.A. 
§ 1257(2); D.C.C.E. §§ 1-121 et seq., 11-101 et 
seq., 24^02, 24-425, 24-442; Act March 3, 
1909, 35 Stat. 717. Milhouse v. Levi, C.A.D.C. 
1976, 548 F.2d 357, 179 U.S.App.D.C. 1. Attor- 
ney General <£= 6 

Regulation and discipline of prisoners con- 
victed of offenses against United States have 
been committed to prison authorities. 18 
U.S.C.A. § 4042; D.C.Code 1961, §§ 24-402, 
24-442. Fulwood v. Clemmer, D.D.C1962, 206 
F.Supp. 370. Prisons <$=> 12 

1 
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Note 5 

5. Religious practices 

Allowing some religious groups to hold reli- 
gious services at reformatory and jail at public 
expense while denying that right to another 
discriminated against prisoner of the other faith 
in violation of orders of Commissioners of Dis- 
trict of Columbia requiring prison officials to 
make facilities available without regard to race 
or religion. 18 U.S.C.A. § 4042; D.C.Code 
1961, §§ 24-402, 24-442. Fulwood v. Clem- 
mer, D.D.C1962, 206 F.Supp. 370. Prisons 0=» 
4(14) 

6. Rules and regulations 

Whether District of Columbia officials, in pro- 
mulgating service order 5000.1, governing spe- 
cial handling of inmates, and division opera- 
tions procedure 4090.1, governing maximum 
security division of correctional services, place 
substantive limitations on discretion of prison 
officials to place a prisoner in special handling 
so as to give rise to a protected liberty interest 
was for the district court, in the first instance, 
in prisoner's civil rights suit. D.C.Code 1981, 
§ 24-442; 42 U.S.C.A. § 1983; U.S.C.A. Const. 
Amends. 5, 14. Lucas v. Hodges, C.A.D.C.1984, 
730 F.2d 1493, 235 U.S.App.D.C. 63, vacated 
738 F.2d 1392, 238 U.S.App.D.C. 246. Federal 
Courts ©^613 

A prisoner may acquire a due process protect- 
ed liberty interest by virtue of official policy 
statements or regulations duly promulgated by 
administrators of the particular institution at 
which the prisoner is confined and source of 
liberty interest is not limited to statute or state- 
wide ' regulations. D.C.Code 1981, §24-442; 
42 U.S.C.A. § 1983; U.S.C.A. Const.Amends. 5, 
14. Lucas v. Hodges, C.A.D.C.1984, 730 F.2d 
1493, 235 U.S.App.D.C. 63, vacated 738 F.2d 
1392, 238 U.S.App.D.C. 246. Constitutional 
Law <&» 272(2) 

Although Attorney General may have custody 
of prisoners at Lorton Correctional Complex in 
a narrow technical sense by virtue of statute, 
such prisoners are in fact governed by rules and 
regulations promulgated by the District of Co- 
lumbia government until such time as they may 
be transferred to a federal prison under the 
aegis of the bureau of prisons. D.C.C.E. 
§§ 24-425, 24-442. Curry-Bey v. Jackson, 
1976, 422 F.Supp. 926. Prisons <&* 4(1) 

If District of Columbia prison officials choose 
to withhold from inmates at the Lorton Correc- 
tional Complex procedural rights which the Su- 
preme Court has clearly held to be matter of 
discretion, those inmates are bound by that de- 
cision for as long as they remain at Lorton and 
the Attorney General is under no duty to see 
that such procedural rights are afforded to 
them. D.C.C.E. §§ 24-425, 24-442. Curry-Bey 
v. Jackson, 1976, 422 F.Supp. 926. Prisons <&=> 
4(1) 
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7. Jurisdiction 

Federal district court had power to consider 
female inmates' claims that their treatment vio- 
lated District of Columbia law; inmates' claims 
under Fifth and Eighth Amendments and Title 
IX were substantial enough to confer subject 
matter on court, and local law claims, relating 
to adequacy of medical care and fire safety at 
facility, arose from common nucleus of opera- 
tive facts with federal claims. U.S.C.A. Const, 
Amends. 5, 8; Education Amendments of 1972, 
§ 901 et seq,, 20 U.S.C.A. § 1681 et seq.; 28 
U.S.C.A. § 1367; D.C.Code 1981, § 24-442. 
Women Prisoners of District of Columbia Dept. 
of Corrections v. District of Columbia, C.A.D.C. 
1996, 93 F.3d 910, 320 U.S.App.D.C. 247, re- 
hearing denied, certiorari denied 117 S.Ct. 
1552, 520 U.S. 1196, 137 L.Ed.2d 701, on re- 
mand 968 F.Supp. 744. Federal Courts <^> 18 

To the extent that suit by petitioner sentenced 
for local crimes by the district court and con- 
fined in District of Columbia correctional facili- 
ty located in Virginia would have been proper if 
brought as federal civil rights action, petitioner 
could bring action in federal district court rath- 
er than in superior court. 42 U.S.C.A. § 1983; 
D.C.C.E. §§ 16-1901, 24-442. McCall v. Swain, 
C.A.D.C. 1975, 510 F.2d 167, 166 U.S.App.D.C. 
214. Federal Courts <£=» 1133 

Mere fact that an individual is incarcerated in 
a prison committed to operation by local offi- 
cials, and is challenging their actions in the 
daily administration of that prison, does not 
preclude the exercise of federal habeas jurisdic- 
tion by other federal district courts. 18 
U.S.C.A. § 4082(a, b); D.C.C.E. §§ 24-423, 
24-442; 42 U.S.C.A. § 1983. McCall v. Swain, 
C.A.D.C. 1975, 510 F.2d 167, 166 U.S.App.D.C. 
214. Habeas Corpus <£=> 633 

In civil rights suit challenging jail conditions 
in the District of Columbia, district court prop- 
erly exercised supplemental jurisdiction over 
claim under District of Columbia statute con- 
cerning responsibility for care of prisoners, in 
that claims were so related to claims in action 
within court's original jurisdiction that they 
formed part of the same case or controversy, 
though particular claim was not addressed un- 
der the Eighth Amendment, that constitutional 
claim was not so attenuated and unsubstantial 
as to be absolutely devoid of merit, claim did 
not raise novel or complex issue of District of 
Columbia law, exercise of injunctive relief was 
explicitly authorized by District of Columbia 
statute, and District claim did not substantially 
predominate over constitutional or Title IX 
claims. U.S.C.A. Const. Amend. 8; Education 
Amendments of 1972, § 901(a), 20 U.S.C.A. 
§ 1681(a); 28 U.S.C.A. § 1367; D.C.Code 1981, 
§§ 11-92 1(a), 24-442. Women Prisoners of 
District of Columbia Dept. of Corrections v. 
District of Columbia, 1995, 899 F.Supp. 659, 
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remanded 93 F.3d 910, 320 U.S.App.D.C. 247, 
rehearing denied, certiorari denied 117 S.Ct. 
1552, 520 U.S. 1196, 137 L.Ed.2d 701, on re- 
mand 968 F.Supp. 744. Federal Courts <5=> 15 

It was appropriate for district court to use its 
equitable powers to enforce District of Colum- 
bia statute concerning care of prisoners despite 
absence of any guidance from District of Colum- 
bia Court of Appeals interpreting the statute. 
D.C.Code 1981, § 24-442. Women Prisoners of 
District of Columbia Dept. of Corrections v. 
District of Columbia, 1995, 899 F.Supp. 659, 
remanded 93 F.3d 910, 320 U.S.App.D.C. 247, 
rehearing denied, certiorari denied 117 S.Ct. 
1552, 520 U.S. 1196, 137 L.Ed, 2d 701, on re- 
mand 968 F.Supp. 744. Federal Courts <3» 389 

Nothing in District of Columbia statute de- 
claring that Department of Corrections shall be 
responsible for safekeeping, care, protection, in- 
struction and discipline of persons committed to 
its facilities explicitly curtails equity jurisdiction 
conferred on court by statute authorizing exer- 
cise of injunctive relief, and thus equitable relief 
is permissible to prevent violations of the prison 
statute. D.C.Code 1981, §§ 11-92 1(a), 24-442. 
Women Prisoners of District of Columbia Dept. 
of Corrections v. District of Columbia, 1995, 
899 F.Supp. 659, remanded 93 F.3d 910, 320 
U.S.App.D.C. 247, rehearing denied, certiorari 
denied 117 S.Ct. 1552, 520 U.S. 1196, 137 
L.Ed.2d 701, on remand 968 F.Supp. 744. In- 
junction ©^ 75 

8. Injunctions 

It was not settled under District of Columbia 
law that injunctive relief was authorized by stat- 
ute providing that Department of Corrections 
had charge of management and regulation of 
District prisons, and thus federal district court 
abused its discretion by exercising supplemental 
jurisdiction over female inmates' claim for in- 
junctive relief under that statute in action also 
seeking relief under Fifth and Eighth Amend- 
ments and Title IX. U.S.C.A. Const. Amends. 5, 
8; Education Amendments of 1972, § 901 et 
seq., 20 U.S.C.A. § 1681 et seq.; 2S U.S.C.A. 
§1367; D.C.Code 1981, §24-442. Women 
Prisoners of District of Columbia Dept. of Cor- 
rections v. District of Columbia, C.A.D.C.1996, 
93 F.3d 910, 320 U.S.App.D.C. 247, rehearing 
denied, certiorari denied 117 S.Ct. 1552, 520 
U.S. 1196, 137 L.Ed.2d 701, on remand 968 
F.Supp. 744. Federal Courts <3=> 15 

It was not settled under District of Columbia 
law that injunctive relief was authorized by stat- 
ute providing that Department of Corrections 



has charge of management and regulation of 
District prisons, and thus, district court would 
decline to exercise supplemental jurisdiction 
over Hispanic prisoners' claim for injunctive 
relief under this statute in action also seeking 
relief under Eighth Amendment. U.S.C.A. 
Const.Amend. 8; 28 U.S.C.A. § 1367(c); 
D.C.Code 1981, § 24-442. Franklin v. District 
of Columbia, 1997, 960 F.Supp. 394, supple- 
mented, vacated in part 163 F.3d 625, 333 
U.S.App.D.C. 334, rehearing denied, rehearing 
and rehearing en banc denied 168 F.3d 1360, 
335 U.S.App.D.C. 60. Federal Courts ^ 15 

9. Mandamus 

Actions of prison authorities, including grant- 
ing or withdrawal of claimed privileges of pris- 
oners, are not reviewable by the court in "man- 
damus proceeding" in the absence of specific 
allegations particularly showing a clear breach 
of duly by prison administrators. 28 U.S.C.A. 
§ 294(a); D.C.Code 1951, § 24-442; Reorgani- 
zation Order No. 34 — Department of Correc- 
tions, D.C.Code 1951, Supp. VIII, Tit. 1 Appen- 
dix. White v. Clemmer, C.A.D.C.1961, 295 F.2d 
132, 111 U.S.App.D.C. 145, certiorari denied 82 
S.Ct. 611, 368 U.S. 992, 7 L.Ed. 2d 529. Man- 
damus ^ 154(4) 

Federal prisoners' pleadings seeking relief in 
nature of mandamus because of claimed depri- 
vation of civil rights on account of their religion 
failed to allege with sufficient particularity a 
basis for redress by court where prison adminis- 
tration had been committed by statute to prison 
authorities and no breach of their statutory duty 
had been shown. 28 U.S.C.A. § 294(a); 
D.C.Code 1951, § 24-442; Reorganization Or- 
der No. 34 — Department of Corrections, 
D.C.Code 1951, Supp. VIII, Tit. 1 Appendix. 
White v. Clemmer, C.A.D.C.1961, 295 F.2d 132, 
111 U.S.App.D.C. 145, certiorari denied 82 
S.Ct. 611, 368 U.S. 992, 7 L.Ed.2d 529. Man- 
damus <&= 154(4) 

10. Immunity 

Mayor of District of Columbia and acting 
director of District's Department of Corrections 
enjoyed absolute immunity from common-law 
tort suits, and thus inmate's pendant state law 
claims, in federal civil rights action, based on 
District of Columbia statute and common-law 
negligence would be dismissed. 42 U.S.C.A. 
§ 1983; D.C. Code 1981, § 24-442. Smith-Bey 
v. District of Columbia, 1982, 546 F.Supp. 813. 
Federal Civil Procedure <&» 1788.10 



§ 24—211.03, Transfer of duties, powers and materials of Board of Public 

Welfare. 

With respect to the said institutions, the Mayor of the District of Columbia 
shall succeed to all the powers and authority, and to all the duties and 
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obligations vested in or imposed by law upon the Board of Public Welfare of the 
District of Columbia. Where powers are vested in or duties are imposed by 
existing law upon the Director of Public Welfare of the District of Columbia 
with respect to said institutions, such powers and duties are transferred to and 
shall be exercised by the Director of the Department of Corrections. The 
officers and employees and all plant and equipment, official records, furniture, 
and supplies of the said institutions are hereby transferred to the Department of 
Corrections. 

(June 27, 1946, 60 Stat. 321, ch. 507, § 3.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-443. 
1973 Ed., § 24-443. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

District of Columbia <£=>7. 
Westlaw Key Number Search: 



132k7. 



Library References 

Encyclopedias 

C.J.S. District of Columbia § 5. 



§ 24-2 11 ,04. Continuance of regulations. 

All rules and regulations promulgated by the Board of Public Welfare with 
respect to said institutions shall continue in force and effect until amended or 
repealed by the Council of the District of Columbia. 

(June 27, 1946, 60 Stat. 321, ch. 507, § 4.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-444. 
1973 Ed., § 24-444. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(213) of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 



of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 
appropriate changes in terminology were made 
in this section. 
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§ 24-211.05. Continuance of prior contracts; prior appropriations. 

No contract for services or supplies made by the Board pursuant to authority 
granted to it by law shall be invalidated by this enactment and the unexpended 
balances of all appropriations heretofore or hereafter made for the Board with 
respect to said institutions shall become available for use by the Department of 
Corrections under the direction of the Mayor of the District of Columbia. 

(June 27, 1946, 60 Stat. 321, ch. 507, § 5.) 

Historical and Statutory Notes 
Prior Codifications Commissioners under this section to a single 

1981 Ed., § 24-445. Commissioner. The District of Columbia Self- 

1973 Ed § 24-445 Government and Governmental Reorganization 

Act, 87 Stat. 818, § 711 (D.C. Code, 
Change in Government § 1-207. 1 1), abolished the District of Columbia 

~, . A . ■ ■ * i , .- u i i Council and the Office of Commissioner of the 

This section originated at a time when local _ . r „ , , . rn1 , , r 

_ , r i ■ i . j District ol Columbia. These branches ol gov- 
government powers were delegated to a Board r & . 
of Commissioners of the District of Columbia ernment w ^re replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Oifice of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

§ 24-211.06. Charge against United States for care of convicts. 

The cost of the care and custody of persons confined in the said institutions 
charged with or convicted of offenses under any law of the United States not 
applicable exclusively to the District of Columbia shall be charged against the 
department or agency of the United States primarily responsible for the care 
and custody of such persons in quarterly accounts to be rendered by the 
Director of the Department of Finance and Revenue. The amount to be 
charged for such care and custody shall be ascertained by multiplying the 
average daily number of such persons so confined during the quarter by the per 
capita cost for the same quarter for all prisoners in the institution where 
confined, excluding expenses of construction or extraordinary repair of build- 
ings. The sum so derived shall be credited to the current appropriation for the 
maintenance and operation of such institutions. 

(June 27, 1946, 60 Stat. 321, ch. 507, § 6.) 

Historical and Statutory Notes 

Prior Codifications in the April 18, 1997, issue of the District of 

1981 Ed § 24-446 Columbia Register (44 DCR 2345) the Office of 

1Q7^ vA S ja AAk ^ ax anc ^ R evenue assumed all of the duties and 

' functions previously performed by the Depart- 
ment of Finance and Revenue, as set forth in 

References in Text Commissioner's Order 69-96, dated March 7, 

Pursuant to the Office of the Chief Financial 1969. This action was made effective January 

Officer's "Notice of Public Interest" published 22, 1 997 , nunc pro tunc. 
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Library References 
Key Numbers Encyclopedias 

Prisons ®=>1 8. C J.S. Prisons and Rights of Prisoners § 6. 

Westlaw Key Number Search: 3 1 Ok 1 8 . 

§ 24-211.07. [Omitted] 



Part B. Department of Corrections Employee 
Mandatory Drug and Alcohol Testing. 

§ 24-211.21. Definitions. 

For the purposes of this part, the term: 

(1) "Applicant" means all persons who have filed any written employment 
application forms to work at the Department. 

(2) "Council" means the Council of the District of Columbia. 

(3) "Department" means the District of Columbia Department of Correc- 
tions. 

(4) "Director" means the Director of the District of Columbia Department 
of Corrections. 

(5) "High potential risk employee" ("HPR employee") means any Depart- 
ment employee w r ho has inmate care and custody responsibilities or who 
works within a correctional institution, including any employees and manag- 
ers who are carried in a law enforcement retirement status. 

(6) "Law enforcement retirement status" means any employee who con- 
tributes to the 7.5% retirement status category. 

(7) "Post-accident employee" means any Department employee who, while 
on duty, is involved in a vehicular or other type of accident resulting in 
personal injury or property damage, or both. 

(8) "Random testing" means drug or alcohol testing taken by Department 
employees at an ' unspecified time for the purposes of determining whether 
any Department employees have used drugs or alcohol and, as a result, are 
unable to satisfactorily perform their employment duties. 

(9) "Reasonable suspicion" means a belief by a supervisor that an employ- 
ee is under the influence of an illegal substance or alcohol to the extent that 
the employee's ability to perform his or her job is impaired. Supervisors 
shall be trained in substance abuse recognition and shall receive a second 
opinion from another supervisor prior to making a reasonable suspicion 
referral. 

(Sept 20, 1996, D.C. Law 1 1-158, § 2, 43 DCR 3702.) 

Historical and Statutory Notes 
Prior Codifications Temporary Addition of Section 

1981 Ed., § 24-448.1. Temporary addition of subchapter: D.C. Law 

1 1-91 added this subchapter. 

Section 7(b) of D.C. Law 11-91 provided that 
the act shall expire after the 225th day of its 
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having taken effect or on the effective date of 
the Department of Corrections Employee Man- 
datory Drug and Alcohol Testing Act of 1995, 
whichever occurs first. 

Emergency Act Amendments 

For temporary addition of subchapter, see 
§§ 2 through 5 of the Department of Correc- 
tions Employee Mandatory Drug and Alcohol 
Testing Emergency Act of 1995 (D.C. Act 
1 1-167, November 28, 1995, 42 DCR 6805) and 
§§ 2 through 5 of the Department of Correc- 
tions Employee Mandatory Drug and Alcohol 
Testing Congressional Review Emergency Act of 
1996 (D.C. Act 11-208, February 14, 1996, 43 
DCR 794). 

Legislative History of Laws 

Law 11-91, the "Department of Corrections 
Employee Mandatory Drug and Alcohol Testing 
Temporary Act of 1995," was introduced in 



Council and assigned Bill No. 1 1-461. The Bill 
was adopted on first and second readings on 
November 7, 1995, and December 5, 1995, re- 
spectively. Signed by the Mayor on December 
18, 1995, it was assigned Act No. 11-174 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 11-91 became effective on 
February 27, 1996. 

Law 11-158, the "Department of Corrections 
Employee Mandatory Drug and Alcohol Testing 
Act of 1996," was introduced in Council and 
assigned Bill No. 1 1-463, which was referred to 
the Committee on the Judiciary. The Bill was 
adopted on first and second readings on May 7, 
1 996, and June 4, 1996, respectively. Signed by 
the Mayor on June 19, 1996, it was assigned Act 
No. 11-287 and transmitted to both Houses of 
Congress for its review. D.C. Law 11-158 be- 
came effective on September 20, 1996. 



§ 24-211.22. Employee testing. 

(a) The following Department employees shall be tested for drug and alcohol 
use: 

(1) Applicants; 

(2) Those employees who have had a reasonable suspicion referral; 

(3) Post-accident employees, as soon as reasonably possible after the acci- 
dent; and 

(4) HPR employees. 

(b) Only HPR employees shall be subject to random testing. 

(c) Employees shall be given at least a 30-day written notice from September 
20, 1996, that the Department is implementing a drug and alcohol testing 
program and shall be given an opportunity to seek treatment. Following 
September 20, 1996, the Department shall procure a testing vendor and testing 
shall be implemented as described herein. 

(Sept 20, 1996, D.C. Law 1 1-158, § 3, 43 DCR 3702.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-448.2. 

Temporary Addition of Section 

Temporary addition of subchapter: See His- 
torical and Statutory Notes following 
§ 24-211.21. 

Emergency Act Amendments 

For temporary addition of subchapter, see 
note to § 24-211.21. 



Legislative History of Laws 

For legislative history of D.C. Law 11-91, see 
Historical and Statutory Notes following 
§ 24-211.21. 

For legislative history of D.C. Law 11-158, 
see Historical and Statutory Notes following 
§ 22-211.21. 



Library References 



Key Numbers 

Prisons <3=>5. 

Searches and Seizures <>=>78. 



Westlaw Key 
349k78. 



Number Searches: 310k5; 
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Encyclopedias C.J.S. Searches and Seizures §§ 31, 103 to 

C.J.S. Prisons and Rights of Prisoners §§ 14, 107. 

61. 

§ 24-211.23.. Testing methodology. 

(a) Testing shall be performed by an outside contractor. The contractor shall 
be a laboratory certified by the United States Department of Health and Human 
Services ("HHS") to perform job related drug and alcohol forensic testing. 

(b) For random testing, the contractor shall come on-site to the Department's 
institutions and shall collect urine specimens and split the samples. The 
contractor shall perform enzyme-multiplied-immunoassay technique ("EMIT") 
testing on one sample and store the split sample. Any positive EMIT test shall 
then be confirmed by the contractor using gas chromatography/mass spectro- 
metry ("GCMS") methodology. 

(c) Any Department employee found to have a confirmed positive urinalysis 
shall be notified of the result. The employee may then authorize that the stored 
sample be sent to another HHS certified laboratory of his or her choice, at his 
or her expense, for secondary GCMS confirmation, 

(d) Reasonable suspicion and post-accident employee testing shall follow the 
same procedures set forth in subsections (a) through (c) of this section. In such 
cases, the employee shall be escorted by a supervisor to the contractor's test 
site for specimen collection or a breathalyzer. 

(e) Any Department employee who operates a motor vehicle in the District of 
Columbia shall be deemed to have given his or her consent, subject to 
conditions in this subchapter, to the testing of the person's urine or breath for 
the purpose of determining drug or alcohol content whenever a supervisor has 
reasonable suspicion or a police officer arrests such person for a violation of 
the law and has reasonable grounds to believe such person was operating or in 
physical control of a motor vehicle within the District while that person's 
breath contained .08% or more, by weight, of alcohol, while under the influence 
of an intoxicating liquor or any drug or any combination thereof, or while the 
ability to operate a motor vehicle was impaired by the consumption of an 
intoxicating beverage. 

(f) A breathalyzer shall be deemed positive by the Department's testing 
contractor if the contractor determines that 1 milliliter of the employee's breath 
(consisting of substantially alveolar air) contains .38 micrograms or more of 
alcohol. A positive breathalyzer test shall be grounds for termination of 
employment in accordance with subchapter I of Chapter 6 of Title 1 . 

(Sept. 20, 1996, D.C. Law 11-158, § 4, 43 DCR 3702; Apr. 13, 1999, D.C. Law 12-227, 
§ 3, 46 DCR 502.) 

Historical and Statutory Notes 

Prior Codifications Temporary Addition of Section 

1981 Ed. § 24-448.3. Temporary addition of subchapter: See His- 

torical and Statutory Notes following 
§ 24-211.21. 
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Emergency Act Amendments 

For temporary addition of subchapter, see 
note to§ 24-211.21. 

For temporary amendment of section, see § 3 
of the Department of Human Services and Com- 
mission on Mental Health Services Mandatory 
Employee Drug and Alcohol Testing and De- 
partment of Corrections Conforming Congres- 
sional Review Emergency Amendment Act of 
1998 (D.C. Act 12-599, January 20, 1999, 46 
DCR1147). 

Legislative History of Laws 

For legislative history of D.C. Law 11-91, see 
Historical and Statutory Notes following 
§ 24-211.21. 



For legislative history of D.C. Law 11-158, 
see Historical and Statutory Notes following 
§ 22-211.21. 

Law 12-227, the "Department of Human Ser- 
vices and Commission on Mental Health Ser- 
vices Mandatory Employee Drug and Alcohol 
Testing and Department of Corrections Con- 
forming Amendment Act of 1998/' was intro- 
duced in Council and assigned Bill No. 12-625, 
which was referred to the Committee on Hu- 
man Services. The Bill was adopted on first 
and second readings on November 10, 1998, 
and December 1, 1998, respectively. Signed by 
the Mayor on December 11, 1998, it was as- 
signed Act No. 12-548 and transmitted to both 
Houses of Congress for its review. D.C. Law 
12-227 became effective on April 13, 1999. 



Key Numbers 

Searches and Seizures <®=>78. 
Westlaw Key Number Search: 349k78 



Library References 

Encyclopedias 

CJ.S. Searches and Seizures §§31, 



103 to 



107. 



§ 24-21 1.24. Procedure and employee impact. 

The drug testing policy shall be issued in advance to inform employees and 
allow them the opportunity to seek treatment. Thereafter, any confirmed 
positive test results or a refusal to submit to the test shall be grounds for 
termination of employment in accordance with subchapter I of Chapter 6 of 
Title 1. This testing program is for all employees, including management, and 
shall be implemented as a single Department program. The results of a 
random test may not be turned over to any law enforcement agency without the 
employee's written consent. 

(Sept. 20, 1996, D.C. Law 1 1-158, § 5, 43 DCR 3702.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-448.4. 

Temporary Addition of Section 

Temporary addition of subchapter: See His- 
torical and Statutory Notes following 
§ 24-211.21. 

Emergency Act Amendments 

For temporary addition of subchapter, see 
note to § 24-211.21. 

Legislative History of Laws 

For legislative history of D.C. Law 1 1-91, see 
Historical and Statutory Notes following 
§ 24-211.21. 



For legislative history of D.C. Law 11-158, 
see Historical and Statutory Notes following 
§ 24.211.21. 

Law 11-230, the "Department of Corrections 
Criminal Background Investigation Authoriza- 
tion Temporary Act of 1996," was introduced in 
Council and assigned Bill No. 1 1-937. The Bill 
was adopted on first and second readings on 
October 7, 1996, and December 3, 1996, respec- 
tively. Signed by the Mayor on December 17, 
1996, it was assigned Act No. 1 1-462 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 11-230 became effective on 
April 9, 1997. 



Library References 

Key Numbers Encyclopedias 

Searches and Seizures <S^78. CJ.S. Searches and Seizures §§ 31, 103 to 

Westlaw Key Number Search: 349k78. 107. 
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Part C. Department of Corrections Criminal Background Investigations. 

§ 24-2 11.41. Authorization of investigation. 

(a) The Director of the Department of Corrections ("Director") shall conduct, 
on a biennial basis, National Crime Information Center ("NCIC") criminal 
background investigations on all Department employees including non-proba- 
tionary employees. 

(b) At the Director's discretion, the Director also may conduct NCIC investi- 
gations at unspecified times. 

(June 19, 1998. D.C. Law 12-126, § 2, 45 DCR 1232.) 



Historical and 



Prior Codifications 

1981 Ed., § 24-448. 



1. 



Temporary Addition of Section 

Temporary addition of section: Section 2 
D.C. Law 11-230 added this section. 



of 



Emergency Act Amendments 

For temporary addition of section, see § 2 of 
the Department of Corrections Criminal Back- 
ground Investigation Authorization Emergency 
AcL of 1996 (D.C. Act 11-444, December 6, 
1996, 44 DCR 116), § 2 of the Department of 
Corrections Criminal Background Investigation 
Authorization Congressional Review Emergency 
Act of 1997 (D.C. Act 12-33, March 11, 1997, 44 
DCR 1913), § 2 of the Department of Correc- 
tions Criminal Background Investigation Autho- 
rization Second Emergency Act of 1997 (D.C. 
Act 12-188, October 30, 1997, 44 DCR 6968), 
and § 2 of the Department of Corrections Crim- 
inal Background Investigation Authorization 
Congressional Recess Emergency Act of 1998 
(D.C. Act 12-251, January 29, 1998, 45 DCR 
899). 

Legislative History of Laws 

Law 11-230, the "Department of Corrections 
Criminal Background Investigation Authoriza- 
tion Temporary Act of 1996," was introduced in 
Council and assigned Bill No. 1 1-937. The Bill 
was adopted on first and second readings on 
October 7, 1996, and December 3, 1996, respec- 
tively. Signed by the Mayor on December 17, 
1996, it was assigned Act No. 1 1-462 and trans- 



Statutory Notes 

mitted to both Houses of Congress for its re- 
view. D.C. Law 11-230 became effective on 
April 9, 1997. 

Law 12-68, the "Department of Corrections 
Criminal Background Investigation Authoriza- 
tion Temporary Act of 1997," was introduced in 
Council and assigned Bill No. 12-403. The Bill 
was adopted on first and second readings on 
October 1 , 1997, and November 4, 1997, respec- 
tively. Signed by the Mayor on November 1 1 , 
1997, it was assigned Act No. 12-210 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-68 became effective on 
March 20, 1998. 

Law 12-126, the "Department of Corrections 
Criminal Background Investigation Authoriza- 
tion Act of 1998," was introduced in Council 
and assigned Bill No. 12-029, which was re- 
ferred to the Committee on the Judiciary. The 
Bill was adopted on first and second readings 
on December 4, 1997, and January 6, 1998, 
respectively. Signed by the Mayor on January 
26, 1998, it was assigned Act No. 12-260 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 12-126 became effective on 
June 19, 1998. 

Section 4(b) of D.C. Law 11-230 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Section 2 of D.C. Law 12-68 added this sec- 
tion. 

Section 4(b) of D.C. Law 12-68 provided that 
the act shall expire after 225 days of its having 
taken effect. 



Key Numbers 
Prisons <3=>7. 
Westlaw Key Number Search: 310k7 



Library References 

Encyclopedias 

C.J.S. Prisons and Rights of Prisoners §§ 15, 



17. 
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Note 2 

Subchapter III. Educational Good Time Credits. 

§ 24-22 1 .0 1 . Educational good time. 

(a) Every person whose conduct complies with institutional rules and who 
demonstrates a desire for self-improvement by successfully completing an 
academic or vocational program, including special education and Graduate 
Equivalency Diploma programs, shall earn educational good time credits of no 
less than 3 days a month and not more than 5 days a month. These credits 
shall not be awarded until completion of the academic or vocational program. 

(b) Educational good time credits authorized by the provisions of this section 
shall be applied to the person's minimum term of imprisonment to determine 
the date of eligibility for release on parole and to the person's maximum term 
of imprisonment to determine the date when release on parole becomes 
mandatory. 

(Apr. 11, 1987, D.C. Law 6-218, § 3, 34 DCR 484.) 

Historical and Statutory Motes 

Prior Codifications referred to the Committee on the Judiciary. 

1981 Ed., § 24-429. The Bill was adopted on first and second read- 
ings on November 25, 1986, and December 16, 

Legislative History of Laws 1986, respectively. Signed by the Mayor on 

Law 6-218, the "District of Columbia Good January 8, 1987, it was assigned Act No. 6-253 

Time Credits Act of 1986," was introduced in and transmitted to both Houses of Congress for 

Council and assigned Bill No. 6-505, which was its review. 

Library References 
Key Numbers Encyclopedias 

Prisons <3=>15. C.J.S. Prisons and Rights of Prisoners § 153. 

West] aw Key Number Search: 3 1 0kl5. 

United States Supreme Court 

Credits, Sentencing credits, time spent at commu- 

C red it for time served on underlying felo- nity treatment center while released on 

ny against longer sentence for felony bail, see Reno v. Koray, U.S. Pa. 1995, 

murder, see Jones v. Thomas, U.S. Mo. 115 s Ct 2021 515 US 50 132 

1989, 109 S.Ct. 2522, 491 U.S. 376, L .Ed.2d 46, on remand 68 F.3d'l538. 

105 L.Ed.2d 322, rehearing denied 110 
S.Ct. 12, 492 U.S. 932, 106 L.Ed.2d 
627. 

Notes of Decisions 

Administrative remedies 1 U.S.App.D.C. 302. Administrative Law And 

Review 2 Procedure <&=> 229; United States <£=> 127(2) 

— Before bringing habeas petition alleging that 

1 . , . . . x . j. inmate was entitled to educational good time 

1. Administrative remedies .j< • < * j * u < j • 

_. n ._ r _ . . , ' credits, inmate was required to exhaust admin- 

Where Bureau of Prisons had stated unequiv- istra ti V e remedies by raising issue before De- 

ocally that prisoner would not be awarded any partment f Corrections. Stevens v. Quick, 

educational good time credits, it would have 1996j 678 A2 d 28. Habeas Corpus <£=> 279 
been futile for prisoner to attempt to exhaust 

administrative remedies before bringing suit to 2. Review 

obtain those credits. D.C. Code 1981, § 24-429. Where prison officials had since awarded in- 
Doughty v. U.S. Bd. of Parole, 1992, 782 stitutional good time credits to prisoner, portion 
F.Supp. 653, affirmed 971 F.2d 765, 297 of his complaint seeking institutional good time 
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Note 2 

credits, as opposed to educational good time 
credits, was moot. D.C.Code 1981, §§ 24-428, 
24-429. Doughty v. U.S. Bd. of Parole, 1992, 
782 F.Supp. 653, affirmed 971 F.2d 765, 297 
U.S.App.D.C. 302. Federal Courts <&=> 13.15 
Statement in pro se complaint that prisoner 
was seeking restoration of "any and all extra 
good time" which he had been denied was 
sufficient to put prison officials on notice that 
he sought good time credit for which he was 
eligible under the entire Good Time Credits Act 
of the District of Columbia, whether under the 
institutional provision or the educational provi- 
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sion. D.C.Code 1981, §§ 24-428, 24-429. 
Doughty v. U.S. Bd. of Parole, 1992, 782 
F.Supp. 653, affirmed 971 F.2d 765, 297 
U.S.App.D.C. 302. Prisons <&=» 15(1) 

Even though Court of Appeals referred only to 
institutional good time credits in its mandate 
reversing dismissal of complaint, district court 
could consider claim for educational good time 
credits as well. D.C.Code 1981, §§ 24-428, 
24-429. Doughty v. U.S. Bd. of Parole, 1992, 
782 F.Supp. 653, affirmed 971 F.2d 765, 297 
U.S.App.D.C. 302. Federal Courts <3=> 951.1 



§ 24-22 1.0 la. Meritorious good time credit. 

(a) In the discretion of the Director of the Department of Corrections, a 
prisoner may be allowed meritorious good time credit for performing excep- 
tionally meritorious service or performing duties of outstanding importance in 
connection with institutional operations. 

(b) Meritorious good time credits authorized by this section shall be applied 
to the person's minimum term, of imprisonment to determine the date of 
eligibility for release on parole and to the person's maximum term of imprison- 
ment to determine the date when release on parole becomes mandatory. 

(Apr. 11, 1987, D.C. Law 6-218, § 3a, as added Aug. 20, 1994, D.C. Law 10-151, 
§ -802(b), 41 DCR 2608.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-429.1. 

Emergency Act Amendments 

For temporary addition of section, see 
§ 802(b) of the Omnibus Criminal Justice Re- 
form Emergency Amendment Act of 1994 (D.C. 
Act 10-255, June 22, 1994, 41 DCR 4286). 

Legislative History of Laws 

Law 10-151, the "Omnibus Criminal Justice 
Reform Amendment Act of 1994," was intro- 



duced in Council and assigned Bill No. 10-98, 
which was referred to the Committee on the 
Judiciary. The Bill was adopted on first and 
second readings on March 29, 1994, and April 
12, 1994, respectively. Signed by the Mayor on 
May 4, 1994, it was assigned Act No. 10-238 
and transmitted to both Houses of Congress for 
its review. D.C. Law 10-151 became effective 
on August 20, 1994. 



Key Numbers 

Prisons <®=>15. 

Westlaw Key Number Search: 



310R15 



Library References 

Encyclopedias 

C.J.S. Prisons and Rights of Prisoners § 153. 



Credits, 

Credit for time served on underlying felo- 
ny against longer sentence for felony 
murder, see Jones v. Thomas, U.S. Mo. 
1989, 109 S.Ct. 2522, 491 U.S. 376, 
105 L.Ed. 2d 322, rehearing denied 110 
S.Ct. 12, 492 U.S. 932, 106 L.Ed.2d 
627. 



United States Supreme Court 

Sentencing credits, time spent at commu- 
nity treatment center while released on 
bail, see Reno v. Koray, U.S.Pa.1995, 
115 S.Ct. 2021, 515 U.S. 50, 132 
L.Ed.2d 46, on remand 68 F.3d 1538. 
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§ 24-221.01b. Limitations. 

Educational and meritorious good time credits shall not reduce the minimum 
sentence of any inmate convicted of a crime of violence as defined by 
§ 22-4501, by more than 15%. 

(Apr. 11, 1987, D.C. Law 6-218, § 3b, as added Aug. 20, 1994, D.C. Law 10-151, 
§ 802(c), 41 DCR 2608.) 

Historical and Statutory Notes 

Prior Codifications form Emergency Amendment Act of 1994 (D.C. 

1981 Ed § 24-429.2. Act 10-255, June 22, 1994, 41 DCR 4286). 

Legislative History of Laws 
Emergency Act Amendments For legislative history of D.C. Law 10-151, 

For temporary addition of section, see see Historical and Statutory Notes following 
§ 802(c) of the Omnibus Criminal Justice Re- § 24-22 1.01 a. 

Library References 
Key Numbers Encyclopedias 

Prisons @=>J5. CJ.S. Prisons and Rights of Prisoners § 153. 

Westlaw Key Number Search: 3 10k! 5. 

§ 24—221,02* Administration of good time credits. 

(a)(1) The Mayor shall administer the award of educational good time cred- 
its. 

(2) The Mayor shall promulgate proposed rules for granting, withholding, 
forfeiting, cancelling, and restoring educational good time credits. 

(3) The proposed rules shall be submitted to the Council of the District of 
Columbia ("Council") for a 45-day period of review, excluding Saturdays, 
Sundays, legal holidays, and days of Council recess. If the Council does not 
approve or disapprove the proposed rules, in whole or in part, by resolution 
within this 45-day review period, the proposed rules shall be deemed ap- 
proved. 

(b) The Mayor shall establish an Institutional Appeals Board ("Board") of 5 
persons not employed by the Department of Corrections, to review the granting, 
withholding, forfeiture, cancellation, and restoration of good time credits. The 
Department shall provide staff support to the board. An inmate shall be 
entitled to appeal a decision to the board. The board shall review the record of 
the inmate and any additional materials submitted by the inmate or the 
Department. The decision of the board shall be final. 

(Apr. 11, 1987, D.C. Law 6-218, § 4, 34 DCR 484.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-430. For legislative history of D.C. Law 6-218, see 

Historical and Statutory Notes following 
§ 24-221.01. 



Section References 



Cross References 
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This section is referred to in § 24-221.04. 

Library References 
Key Numbers Encyclopedias 

Prisons @»15. CJ.S. Prisons and Rights of Prisoners § 153. 

Westlaw Key Number Search: 310kl5. 

United States Supreme Court 

Credits, Sentencing credits, time spent at comrnu- 

Credit for time served on underlying ielo- nity treatment center while released on 

ny against longer sentence for felony bail, see Reno v. Koray, U.S.Pa.1995, 

murder, see Jones v. Thomas, U.S.Mo. 115 S Ct 2021 515 US 50 132 

1989, 109 S.Ct. 2522, 491 U.S. 376, L . EcL2d 46, on remand 68 F.3d'l538. 

105 L.Ed.2d 322, rehearing denied 110 
S.Ct. 12, 492 U.S. 932, 106 L.Ed. 2d 
627. 

§ 24-221.03. Jail time; parole. 

(a) Every person shall be given credit on the maximum and the minimum 
term of imprisonment for time spent in custody or on parole as a result of the 
offense for which the sentence was imposed. When entering the final order in 
any case, the court shall provide that the person be given credit for the time 
spent in custody or on parole as a result of the offense for which sentence was 
imposed. 

(b) When a person has been in custody due to a charge that resulted in a 
dismissal or acquittal, the time that would have been credited against a 
sentence for the charge, had the charge not resulted in a dismissal or acquittal, 
shall be credited against any sentence that is based upon a charge for which a 
warrant or commitment detainer was placed during the pendency of the 
custody. 

(c) Any person who is sentenced to a term of confinement in a correctional 
facility or hospital shall have deducted from the term all time actually spent, 
pursuant to a court order, by the person in a hospital for examination purposes 
or treatment prior to trial or pending an appeal. 

(Apr. 11, 1987, D.C. Law 6-218, § 5, 34 DCR 484.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 24-431. F° r legislative history of D.C. Law 6-218, see 

Historical and Statutory Notes folio win a 
§ 24-221.01. 

Library References 

Key Numbers Westlaw Key Number Searches: 350hkll56; 

Sentencing and Punishment ^1 156, 1 168. 350hkl 168. 
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§24-221.03 

Mote 2 



Notes of Decisions 



Construction and application 1 
Hospitalization credit 4 
Parole credit 2 
Revocation of parole 3 



1 . Construction and application 

Opinion of corporation counsel regarding 
whether parole statute impliedly repealed stat- 
ute banning credit for time served on parole if 
parole was revoked was not entitled to defer- 
ence; implied repeal was issue for court, as final 
arbitrator within judicial system, notwithstand- 
ing corporation counsel's role as legal advisor 
to District of Columbia government and poten- 
tially persuasive power of office's opinions. 
D.C.Code 1981, §§ 24-206(a), 24-43 1(a). U.S. 
Parole Com'n v. Noble, 1997, 693 A.2d 1084, 
adhered to on rehearing 71 1 A. 2d 85, answer to 
certified question conformed to, on remand 32 
F.Supp.2d 1!. Courts <©=> 89 

Enactment of statute providing that every per- 
son shall be given credit toward service of sen- 
tence "for time spent in custody or on parole" 
did not impliedly repeal statute providing no 
credit against sentence for street time on parole 
if parole is revoked; possible, absolute meaning 
of "or on parole" — as including credit for street 
time after parole was revoked — was not clearly 
enough indicated to supplant interpretation that 
harmonized provisions, with one statute repre- 
senting general application and other represent- 
ing specified exception. D.C.Code 1981, 
§§ 24-206(a), 24-43 1(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 71 1 A. 2d 85, answer to certified ques- 
tion conformed to, on remand 32 F.Supp. 2d 11. 
Pardon And Parole <&=> 42.1 

Court was not required to defer to adminis- 
trative interpretation of parole statute in deter- 
mining pure question of law as to whether 
statute impliedly repealed earlier enactment 
banning credit for time spent on parole if pa- 
role was revoked; moreover, even if deference 
ordinarily due government agency for interpre- 
tation of statute it administered applied, statu- 
tory language and relevant history did not per- 
mit deference where reconciliation of statutes 
was reasonably possible. D.C.Code 1981, 
§§ 24-206(a), 24-43 1(a). U.S. Parole Com n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 711 A. 2d 85, answer to certified 
question conformed to, on remand 32 
F.Supp.2d 11. Statutes <£=> 219(9.1) 

The Good Time Credits Act of 1986 (GTCA) 
was intended to relieve prison overcrowding, to 
encourage prisoners to rehabilitate themselves, 
and, implicitly, to temper justice with mercy in 
those cases in which such tempering is appro- 
priate; to promote these purposes, GTCA al- 
lowed good time to be credited against prison- 



er's minimum sentence. D.C.Code 1981, 
§ 24-43 1(a). Luck v. District of Columbia, 
1992, 61.7 A.2d 509. Prisons @=> 15(2) 

2. Parole credit 

Under District of Columbia law, time spent on 
parole prior to effective date of Good Time 
Credit Act could not be credited against prison- 
er's sentence when that sentence was recomput- 
ed after effective date. D.C.Code 1981, 
§ 24-43 1(a). Luck v. District of Columbia Pa- 
role Bd., C.A.D.C.1993, 996 F.2d 372, 302 
U.S.App.D.C. 106. Prisons©^ 15(4) 

Prisoner was not entitled to two days credit 
toward resentencing, for period of time he re- 
mained at large avoiding an arrest warrant that 
elapsed between effective date of Good Time 
Credit Act allowing for time spent on parole to 
be so credited, and date that he was appre- 
hended. D.C.Code 1981, § 24-43 1(a). Luck v. 
District of Columbia Parole Bd., C.A.D.C.1993, 
996 F.2d 372, 302 U.S.App.D.C. 106. Prisons 
<£=> 15(4) 

District of Columbia Good Time Credit Act, as 
interpreted to provide credit against resentenc- 
ing for time spent on parole after effective date 
of Act but not for such time spent before effec- 
tive date, did not violate equal protection rights 
of prisoner seeking credit for time on parole 
prior to Act's effective date; cut-off date could 
be rationally established in furtherance of 
state's objective of preventing overcrowding of 
prisons. D.C.Code 1981, § 24-431; U.S.C.A. 
Const. Amend. 5. Luck v. District of Columbia 
Parole Bd., C.A.D.C.1993, 996 F.2d 372, 302 
U.S.App.D.C. 106. Constitutional Law &* 
250.3(2); Prisons^ 15(2) 

Parolee was entitled to credit against aggre- 
gate federal/local sentence, pursuant to the Dis- 
trict of Columbia Good Time Credits Act, for 
time served on parole for his District of Colum- 
bia sentence. D.C.Code 1981, § 24-43 1(a). 
Noble v. U.S. Parole Com'n, 1995, 887 F.Supp. 
11, question certified S2 F.3d 1108, 317 
U.S.App.D.C. 304, certified question answered 
693 A. 2d 1084, adhered to on rehearing 711 
A. 2d 85, answer to certified question conformed 
to, on remand 32 F.Supp. 2d 11. Pardon And 
Parole <$=> 75 

Good Time Credits Act of 1986 (GTCA) pro- 
vided for first time that prisoners would receive 
credit for time which they successfully spent on 
parole. D.C.Code 1981, § 24-43 1(a)". Luck v. 
District of Columbia, 1992, 617 A.2d 509. Pris- 
ons*^ 15(3) 

Time spent on parole prior to effective date of 
Good Time Credits Act of 1986 (GTCA) cannot 
be credited against person's sentence when that 
person's sentence is recomputed after effective 
date of Act. D.C.Code 1981, §24-43 1(a). 
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Note 2 

Luck v. District of Columbia, 1992, 617 A.2d 
509. Prisons^ 15(2) 

3. Revocation of parole 

Refusal of United States Parole Commission, 
in sentencing prisoner upon parole revocation, 
to credit prisoner with time spent on parole, 
under governing District of Columbia statute, 
did not violate prisoner's right to equal protec- 
tion, although prisoners in custody of District of 
Columbia Department of Corrections were giv- 
en credit for such time pursuant to misapplica- 
tion of statute, as prisoner was not similarly 
situated to prisoners who were not in federal 
custody, and difficulty of rearresting inmates 
who were already released would provide ra- 
tional basis for the disparate treatment. 
U.S.C.A. Const.Amend. 5; D.C.Code 1981, 
§ 24-206(a). Noble v. U.S. Parole Com'n, 
C.A.D.C.1999, 194 F.3d 152, 338 U.S.App.D.C. 
362. Constitutional Law <£=> 250.3(2); Pardon 
And Parole <^=> 75 

Certification of question as to whether defen- 
dant was entitled to credit against sentence im- 
posed upon revocation of parole for time spent 
on parole was proper; relevant dicta in District 
of Columbia Court of Appeals opinions sent 
mixed signals, sister circuit of federal Court of 
Appeals had answered question differently than 
arguably controlling dicta of District of Colum- 
bia Court of Appeals, District of Columbia Court 
of Appeals had probably not had opportunity to 
address issue with benefit of full briefing, and 
issue did not raise exclusively federal question 
as to interpretation of Home Rule Act. 
D.C.Code 1981, §§ l-233(c)(2), 11-723, 
24-43 1(a). Noble v. U.S. Parole Com'n, 
C.A.D.C.1996, 82 F.3d 1108, 317 U.S.App.D.C. 
304, certified question answered 693 A. 2d 1084, 
adhered to on rehearing 711 A. 2d 85, answer to 
certified question conformed to, on remand 32 
F.Supp.2d 1 1 . Federal Courts <S> 392 

Parolee, whose parole had been revoked, was 
subject to retroactive application of United 
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States Parole Commission v. Noble which ap- 
plied District of Columbia (D.C.) statute provid- 
ing that time a prisoner was on parole shall not 
be taken into account to diminish the time for 
which he was sentenced if a prisoner's parole is 
revoked; since parolee was always under federal 
supervision, and since United States Parole 
Commission (USPC) consistently followed D.C. 
statute providing that time a prisoner was on 
parole shall not be taken into account to dimin- 
ish the time for which he was sentenced if a 
prisoner's parole is revoked, parolee had no 
legitimate expectation of an earlier release date 
based on D.C. statute providing for street time 
credit, which was followed by D.C. parole au- 
thorities. D.C.Code 1981, §§ 24-206(a), 
24-431. Noble v. U.S. Parole Com'n, 1998, 32 
F.Supp.2d 11, affirmed 194 F.3d 152, 338 
U.S.App.D.C. 362. Courts <S=» 100(1) 

Rule of lenity did not apply to permit credit 
for time served on parole after parole was re- 
voked where there was no ambiguity between 
statutes and it was clear that statute providing 
for credit for time served on parole did not 
impliedly repeal statute of more specific appli- 
cation prohibiting credit for parole time if pa- 
role was later revoked. D.C.Code 1981, 
§§ 24-206(a), 24-43 1(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 71 1 A. 2d 85, answer to certified ques- 
tion conformed to, on remand 32 F.Supp.2d 11. 
Pardon And Parole <&* 76 

4. Hospitalization credit 

Defendant was "in custody as a result of the 
offense" under Good Time Credits Act, when 
defendant was committed to mental hospital 
under Sexual Psychopath Act (SPA) prior to 
sentencing for sex offenses, and thus, defendant 
was entitled to credit against sentence. 
D.C.Code 1981, §§ 22-3503 to 22-3511, 
24-43 1(a). Shelton v. U.S., 1998, 721 A.2d 603. 
Prisons <®=> 15(3) 



§ 24-221,04, Forfeiture. 

The award of good time credits for good behavior and faithful performance of 
duties may be forfeited, withheld, and restored by the Director, in accordance 
with rules promulgated by the Mayor pursuant to § 24-221.02, after a hearing, 
which shall be conducted in accordance with the rules. 

(Apr. 11, 1987, D.C. Law 6-218, § 6, 34 DCR 484.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-432. 



Legislative History of Laws 

For legislative history of D.C. Law 6-218, see 
Historical and Statutory Notes following 
§ 24-221.01. 
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Library References 
Key Numbers Encyclopedias 

Prisons <s=>15(5). C.J.S. Prisons and Rights of Prisoners §§151 

Westl aw Key Number Search: 310kl5(5). to 152. 

United States Supreme Court 

Forfeiture of credits, ate prison overcrowding, see Lynce v. 

Forfeiture of good time credits, disciplin- Mathis, U.S.Fla.1997, 117 S.Ct. 891, 
ary hearings, denial of inmate's witness 519 U.S. 433, 137 L.Ed. 2d 63. 
request, see Ponte v. Real, U.S. Mass. Revocation of good time credits, support- 
1985, 105 S.Ct. 2192, 471 U.S. 491, 85 ing evidence, see Superintendent, Mas- 
L.Ed. 2d 553, on remand 396 Mass. sachusetts Correctional Institution, 
1001, 482 N.E.2d 1188. Walpole v. Hill, U.S.Mass.1985, 105 

Retroactive cancellation of provisional S.Ct. 2768, 472 U.S. 445, 86 L.Ed.2d 

early release credits awarded to allevi- 356. 

§ 24—221.05. Reporting requirement. 

The Department shall regularly inform inmates of all awards, forfeitures, and 
restorations of good time credits, and shall inform the Board of Parole of all 
persons who are expected to become eligible for release on parole within 45 
days of their eligibility date, and shall inform the Board of Parole of all persons 
whose release on parole will become mandatory within 45 days of the date 
when their release on parole becomes mandatory. 

(Apr. 11, 1 987, D.C. Law 6-2 1 8, § 7, 34 DCR 484.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-433. For legislative history of D.C. Law 6-218, see 

Historical and Statutorv Notes following 
§ 24-221.01. 

Library References 
Key Numbers Encyclopedias 

Prisons <3=>15(1). C.J.S. Prisons and Rights of Prisoners §§ 144, 

Westlaw Key Number Search: 310kl5(l). 146,149,153. 

§ 24-221.06. Exceptions. 

Institutional and educational good time credits shall not be applied to the 
minimum terms of persons sentenced under § 22-4502, § 48-901.02, 
§ 48-904.01, § 22-2 104(b), § 22-2803, or § 22-4504(b). 

(Apr. 11, 1987, D.C. Law 6-218, § 8,-34 DCR 484; Nov. 2, 1989, D.C. Law 8-52, § 2, 36 
DCR 4740; Jan. 30, 1990, D.C. Law 8-57, § 2, 36 DCR 5761; May 8, 1993, D.C. Law 
9-270, §4, 39 DCR 9223; Oct. 2, 1993, D.C. Law 10-26, § 4, 40 DCR 3416.) 

Historical and Statutory Notes 

Prior Codifications Law 8-52, the "Good Time Credits Tempo- 

1981 Ed., § 24-434. rary Amendment Act of 1989," was introduced 

¥ . . , f in Council and assigned Bill No. 8-296. The 

~, i . , . , . tt^^t • ~n n Bill was adopted on first and second readings 
ror legis ative history or D.C. Law 6-218, see A/f ,„ mon j t it mon 
tt- * • 1 jo,/. kt 4 c ii • on May 30, 1989 and June 3, 1989, respective- 
Historical and Statutory Notes following , „. J ' . ^ x ' ' f" ^ . 
§ 24-221 01 'y- Signed by the Mayor on June 27, 1989, it 
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was assigned Act No. 8-51 and transmitted to 
both Houses of Congress for its review. 

Law 8-57, the "Good Time Credits Amend- 
ment Act of 1989," was introduced in Council 
and assigned Bill No. 8-303, which was re- 
ferred to the Committee on the Judiciary. The 
Bill was adopted on first and second readings 
on June 27, 1989 and July 11, 1989, respective- 
ly. Signed by the Mayor on July 27, 1989, it 
was assigned Act No. 8-71 and transmitted to 
both Houses of Congress for its review. 

Law 9-270, the "Carjacking Prevention Tem- 
porary Amendment Act of 1992," was intro- 
duced in Council and assigned Bill No. 9-629. 
The Bill was adopted on first and second read- 
ings on October 6, 1992, and November 4, 



1992, respectively. Signed by the Mayor on 
November 25, 1992, it was assigned Act No. 
9-328 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 9-270 became 
effective on May 8, 1993. 

Law 10-26, the "Carjacking Prevention 
Amendment Act of 1993," was introduced in 
Council and assigned Bill No. 10-16, which was 
referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 
ings on April 7, 1993, and May 4, 1993, respec- 
tively. Signed by the Mayor on May 19, 1993, it 
was assigned Act No. 10-28 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 10-26 became effective on October 2, 
1993. 



Library References 
Key Numbers Encyclopedias 

Prisons <$=>15(3). C.J.S. Prisons and Rights of Prisoners §§ 147 

Westlaw Key Number Search: 310kl5(3). to 148. 



Notes of Decisions 



Homicide 1 



1 . Homicide 

Inmate serving mandatory minimum sentence 
of 20 years for conviction of first-degree felony- 
murder was entitled to credits under District of 
Columbia Good Time Credits Act; statute under 



which defendant was sentenced was not specifi- 
cally exempted from provisions for institutional 
good time credits under Act. D.C. Code 1981, 
§§ 22-2401, 22-2404, 24-428(a), 24-434. Cun- 
ningham v. Williams, 1989, 711 F.Supp. 644, 
reversed 954 F.2d 760, 293 U.S.App.D.C. 329. 
Prisons <$=> 15(3) 



Subchapter IV. Prison Industries. 

United States Code Annotated 

Prison-made goods, importation or transportation, see 18 U.S.C.A. §§ 1761, 1762. 

§ 24*231.01. Definitions. 

For the purposes of this subchapter, the term: 

(1) "Bureau of Justice Assistance Private Sector Prison Industry Enhance- 
ment Certification Program", or "PIE Program", means the federal grant-in- 
aid program administered by the Bureau of Justice Assistance, United States 
Department of Justice, pursuant to 42 U.S.C. 3741-3761, and participation in 
which by the states or the District of Columbia affords an exemption from the 
general federal prohibition against open market sale of prisoner-produced 
goods, pursuant to 18 U.S.C. 1761(c). 

(2) "Correctional facility" means any building or group of buildings and 
concomitant services operated as a single management unit by the District of 
Columbia Department of Corrections for the purpose of housing and provid- 
ing services to persons ordered confined pending trial or upon conviction and 
sentencing for a violation of law. 

(3) "Department" means the District of Columbia Department of Correc- 
tions. 
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(4) "Director" means the Director of the District of Columbia Department 
of Corrections. 

(5) "Joint venture" means a production unit in or part of a prison industry, 
that: 

(A) Employs sentenced prisoners; 

(B) Is wholly or partly owned, operated, or managed by a joint venture 
partner that is a private-sector employer; and 

(C) Sells goods or services in the open market, including in interstate 
and foreign commerce, or to the federal government, the District of 
Columbia, or any state or political subdivision of a state. 

(6) "Prison industries" means an organized plan, including equipment and 
facilities, for the production and distribution of goods or services on the 
grounds of a correctional facility to aid disciplinary and rehabilitative goals 
of the prison system. 

(7) "Prison Industries Fund" means the revolving fund established by 
§ 24-231.02. 

(8) "Prisoner" means any person who is confined to an adult correctional 
facility. 

(9) "Private-sector employer" means: 

(A) Any person who, for compensation, uses the services of an individual; 
and 

(B) Any administrator, agent, assignee, conservator, executor, liquidator, 
officer, receiver, trustee, trustee in bankruptcy, or other representative of a 
person described in subparagraph (A) of this paragraph. 

(10) "Substance abuse" means any pattern of pathological use of alcohol 
or other drug that causes impairment in social or occupational functioning, 
or that produces physiological dependency as evidenced by physical tolerance 
or by physical symptoms when it is withdrawn. 

(11) "Washington, D.C., region" means the geographic area that encom- 
passes the District of Columbia and adjacent portions of the State of Mary- 
land and the Commonwealth of Virginia. 

(May 8, 1996, D.C. Law 11-117, § 2, 43 DCR 1 179.) 

Historical and Statutory Notes 

Prior Codifications was assigned Act No. 11-221 and transmitted to 

1981 Ed., § 24-458.1. both Houses of Congress for its review. D.C. 

. . . rv Law became effective on May 8, 1996. 

Legislative History of Laws 

Law 11-117, the "Prison Industries Act of »-. rt n * T . 

inn >- .. ■ , , , . r , ij i Miscellaneous Notes 

iv^o, was introduced in Council and assigned 

Bill No. 11-151, which was referred to the Mayor authorized to issue rules: Section 19 

Committee on the Judiciary. The Bill was of D C. Law 11-117 provided that, in accor- 

adopted on first and second readings on Janu- dance with subchapter I of Chapter 15 of Title 

ary 4, 1996, and February 6, 1996, respectively. 1, the Mayor shall issue rules to implement this 

Signed by the Mayor on February 26, 1996, it subchapter. 

Cross References 
Section References 

This section is referred to in §§ 32-1503 and 51-101. 
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§ 24-231.02. Establishment of Prison Industries Fund. 

(a) There is hereby established in the Treasury a revolving fund to be known 
as the Prison Industries Fund ("Fund"). The Fund shall be used to receive and 
disburse funds from appropriations, income from operations, fees, gifts by 
devise or bequest, donations, grants, investments, and revenue from any and all 
sources pursuant to this subchapter. 

(b) Revenue deposited into the Fund is specifically designated to be expended 
by the Department for the administration, improvement, and maintenance of 
property and programs managed by the Department and shall supplement and 
not replace services provided by the Department. The Fund shall not provide 
funding to any other District government agencies. 

(c) Proceeds of the Fund may be invested in a prudent and reasonable 
manner consistent with applicable District government policies and procedures 
with recommendations from the Prison Industries Joint Venture Advisory 
Board established by § 24-23 1 .07. 

(d) The Fund shall be continuing. Revenues deposited into the Fund shall 
not revert to the General Fund at the end of any fiscal year or at any other time 
but shall be continually available to the Department for the uses and purposes 
set forth in this subchapter, subject to authorization by Congress in an appro- 
priations act. 

(e) The Fund shall be available without fiscal-year limitation and shall be 
used by the Mayor to maintain the District of Columbia's prison industries 
program in accordance with this subchapter. The accounting for the Fund 
shall be maintained on the accrual basis, including provision for employees' 
accrued annual leave and depreciation of fixed assets, and financial reports 
shall be prepared on the basis of such accounting. 

(May 8, 1996, D.C. Law 11-117, § 3,43 DCR 1179.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.2. For legislative history of D.C. Law 11-117, 

see Historical ana 1 Statutory Notes following 
§ 24-458.1. 

Cross References 
Section References 

This section is referred to in §§ 24-231.01 and 24-231.02. 

Library References 
Key Numbers Encyclopedias 

Convicts ®=»13. c.J.S: Convicts § 20. 

Westlaw Key Number Search: 98kl3. 

§ 24—231.03. Use of Fund revenues. 

Receipts from the sales of goods and services produced by the prison 
industries program shall be deposited to the credit of the Fund. The Fund shall 
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be used for all necessary expenses directly related to the Fund, including 
personal services; payments to inmates, or payments to their dependents in 
accordance with this subchapter; purchase, repair, and maintenance of equip- 
ment; purchase of raw materials and supplies; payment of dues and expenses 
of attendance at meetings and conventions, as approved by the Mayor; mainte- 
nance and repair of buildings used for Fund purposes; alteration of existing 
facilities used for Fund purposes; and, within the limits of amounts provided in 
annual appropriation acts, acquisition and improvement of real property. 

(May 8, 1996, D.C. Law 11-117, § 4,43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 24-458.3. For legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Library References 
Key Numbers Encyclopedias 

Convicts 0=>13. C.J.S. Convicts § 20. 

West! aw Key Number Search: 98kl3. 

§ 24—231.04. Maintenance of the prison industries program; administra- 
tion by the Director. 

(a) The Mayor shall maintain a prison industries program which shall be 
administered by the Director and which shall provide for the operation of 
commercial, manufacturing, sales, and service enterprises that are located on 
the grounds of a correctional facility and that employs prisoners. The prison 
industries program shall be comprised of 2 components, designated as the 
government-enterprise component and the joint-venture component. 

(b) The government-enterprise component shall be comprised of prison in- 
dustry operations that are owned, managed, and operated as an entity of the 
Department. This component shall neither be subject to the prevailing wage 
requirements set forth in § 24-231.10 nor the workers' compensation require- 
ments set forth in § 24-23 1.1 2(a), except that any prison industry within this 
component that seeks and receives approval under the PIE Program shall be 
subject to the requirements of §§ 24-23 1.1 0(a) and 24-23 1.1 2(a). Government- 
enterprise component operations are authorized to produce, offer for sale, and 
sell goods and services to agencies of the District and to any other legally- 
eligible purchaser. Upon recommendation by the Director and by the Prison 
Industries Joint Venture Advisory Board established by § 24-231.07, the Mayor 
may require any government-enterprise component prison industry to comply 
with the federal requirements for the purpose of applying for federal govern- 
ment approval under the PIE Program to offer for sale and sell goods and 
services in interstate commerce and to the federal government. 

(c) The joint- venture component shall be comprised of prison industry opera- 
tions that are jointly owned, managed, and operated by the Department and its 
joint-venture partners in accordance with § 24-231.05 and other applicable 
federal and District laws. Except as otherwise provided by § 24-231.05, joint- 
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venture component prison industries shall be organized and operated with the 
intent of complying with all necessary requirements to qualify for approval 
under the PIE Program to offer for sale and to sell goods and services in 
interstate commerce. 

(May 8, 1996, D.C. Law 1 1-117, § 5, 43 DCR 1 179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.4. For legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Library References 
Key Numbers Encyclopedias 

Convicts <3=>13. C.J.S. Convicts § 20. 

Westlaw Key Number Search: 98k I 3. 

§ 24-231.05. Sales, advertising and marketing of prison industries prod- 
ucts and services; tax exemption. 

(a) Whenever goods or services scheduled for purchase by an agency of the 
District government are produced or can be produced by a prison industry, the 
agency shall purchase the goods or services from the prison industries unless 
the Director provides written certification that: 

(1) A prison industry cannot provide the goods or services on the terms 
and conditions required by the agency; or 

(2) The agency has been quoted a price below the market price. 

(b) In addition to the agencies of the District government, goods and services 
produced by prison industries may be sold to: 

(1) Any department or agency of any other state, city, county, or territory 
of the United States; 

(2) Any department or agency of the federal government; 

(3) Any not-for-profit organization, upon the enactment by Congress of an 
amendment to 18 U.S.C. § 1761(b), to authorize prison industry sales to not- 
for-profit organizations; and 

(4) Open-market purchasers, in accordance with 18 U.S.C. § 1761(c). 

(c) The Mayor may develop and implement an on-going advertising and 
marketing plan to sell goods and services produced by prison industries to 
authorized purchasers. This advertising and marketing plan shall include: 

(1) Regular publication and distribution to authorized purchasers of a 
catalog and price list for goods and services produced by prison industries; 

(2) Procedures for responding to invitations for bids or requests for pro- 
posals issued by any governmental unit that is an authorized purchaser; and 

(3) Procedures for use of advertising materials, speaking engagements, 
direct-mail marketing, telemarketing, director contacts by salespersons, and 
other marketing techniques to inform, authorized purchasers about the avail- 
ability, prices, and quality of goods or services that are produced or can be 
produced by the prison industries. 
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Repealed 

(d) Subject to the approval of the Council, by act, the Mayor may include in 
the terms of a prison industry joint venture agreement an exemption from 
applicable District taxes, or other tax incentives, when the Mayor determines 
this is necessary to secure a private-sector employer's participation. 

(May8, 1996, D.C. Law 11-117, § 6,43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.5. F° r legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Cross References 
Section References 

This section is referred to in §§ 2-301.04 and 24-231.04. 

Library References 
Key Numbers Encyclopedias 

Convicts «3=*13. C.J.S. Convicts § 20. 

Westlaw Key Number Search: 98k 13. 

§ 24— 231.06. Joint venture agreements. 

(a) The Mayor is authorized to enter into an agreement with any private- 
sector employer to establish a joint venture for the management and operation 
of all or any part of a prison industry. 

(b) The terms of a joint venture agreement shall include: 

(1) Area space requirements, equipment, security services, and utilities; 

(2) Procedures for the selection of prisoners for employment; and 

(3) A commitment by the private-sector employer to indemnify, hold harm- 
less, and defend the District, its agents, officers, and employees against any 
and all claims or liability of any kind arising from, based on, or resulting 
from any act, default, or omission of the private-sector employer under the 
agreement. 

(May 8, 1996, D.C. Law 11-117, § 7,43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.6. F° r legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Library References 

Key Numbers Encyclopedias 

Convicts <^10. C.J.S. Convicts § 19. 

Westlaw Key Number Search: 98kl0. 

§ 24—23 1 .07. Prison Industries Joint Venture Advisory Board. [Repealed] 

(May 8, 1996, D.C. Law 11-117, §8, 43 DCR 1179; Apr. 29, 1998, D.C. Law 12-86, 
§ 401(h), 45 DCR 1172.) 
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Repealed 

Historical and Statutory Notes 

Prior Codifications and the Environment and the Committee on 

1981 Ed., § 24-458.7. Consumer and Regulatory Affairs. The Bill was 

adopted on first and second readings on Decem- 

Legislative History of Laws ber 19, 1997, and January 6, 1998, respectively. 

Law 12-86, the "Omnibus Regulatory Reform Signed by the Mayor on January 21, 1998, it 

Amendment Act of 1998," was introduced in was assigned Act No. 12-256 and transmitted to 

Council and assigned Bill No. 12-458, which both Houses of Congress for its review. D.C 

was referred to the Committee on Public Works Law 12-86 became effective on April 29, 1998. 

§ 24—231.08. Employment of prisoners; terms and conditions; opportuni- 
ties for advancement; qualifications. 

(a) A prison industry shall employ eligible prisoners in all entry-level posi- 
tions to the extent feasible. 

(b) Prisoners employed in a prison industry shall not work more than 40 
hours per week, except that prisoners may volunteer to work overtime hours 
for overtime payment at Vfi times the normal hourly wage when necessary to 
meet a prison industry's production needs. 

(c) For positions requiring an advanced level of skills or experience and for 
supervisory positions, a prison industry may employ nonprisoner personnel if 
the prison industry staff responsible for reviewing the qualifications of eligible 
prisoner job applicants: 

(1) Demonstrate to the satisfaction of the Director that no eligible prisoner 
job applicant currently is qualified for the position; and 

(2) Develop a plan satisfactory to the Director for training prisoners 
employed in entry-level positions, the goal of which is to enable prisoners to 
attain an advanced level of skills or experience for supervisory positions 
within a specific time. 

(d) Subject to the approval of the Director, each prison industry shall develop 
and provide the following, in writing, to all prisoner employees and job 
applicants: 

(1) Job descriptions; 

(2) Schedule of hours of work; 

(3) Wage schedule and procedures for recording hours worked and making 
payment of wages earned in accordance with § 24-231.1 1; 

(4) Work place rules of safety and conduct; 

(5) Description of the factors to be considered and the procedures to be 
followed in evaluating employee performance, making promotions, and 
granting wage increases; 

(6) Description of training to be provided on the job; and 

(7) Description of disciplinary action that may be taken in the event that an 
employed prisoner violates workplace rules of safety and conduct or other- 
wise fails or neglects to perform job responsibilities in a satisfactory manner. 

(e) The items described in subsection (d) of this section shall be discussed 
orally with prisoner job applicants. Each applicant, as a condition of employ- 
ment, shall sign a statement affirming that he or she: 
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(1) Understands and agrees to abide by the workplace rules of safety and 
conduct; 

(2) Will perform job responsibilities in a satisfactory manner; and 

(3) Is acting voluntarily and is not under any condition of duress. 

(0 To qualify as eligible for available employment in a prison industry, a 
prisoner shall: 

(1) Complete the application on forms to be provided by the prison 
industry; 

(2) Undergo a medical examination and substance abuse screening, which 
shall be provided by the Department; 

(3) Not be determined by the Director to be ineligible for employment due 
to physical or mental incapacity, substance abuse, confinement in administra- 
tive or disciplinary segregation, or other relevant circumstance; and 

(4) Sign the statement required by subsection (e) of this section. 

(g) Each prisoner may receive educational good time credit for participating 
in the prison industries program pursuant to § 24-221.01. 

(May 8, 1996, D.C. Law 11-117, § 9, 43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.8. F° r legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Library References 
Key Numbers Encyclopedias 

Convicts <^>7. C j.S. Convicts § 13. 

Westlaw Key Number Search: 98k7. 

§ 24— 23 1.09. Status of prisoners with respect to prison industries. 

Prisoners who apply and are eligible for employment in a prison industry 
shall have no right to obtain employment in the industry. Prisoners employed 
in a prison industry shall not be regarded as having any right concerning that 
employment, shall not be regarded as District employees or employees of a 
private-sector employer, and shall not be regarded as having any rights or 
privileges accorded to District government employees or employees of a pri- 
vate-sector employer other than those expressly set forth in this subchapter. 

(May 8, 1996, D.C. Law 11-117, § 10, 43 DCR 1179; May 22, 1998, D.C. Law 12-114, 
§ 4, 45 DCR 486.) 

Historical and Statutory Notes 

Prior Codifications Law 12-114, the "Criminal Code Technical 

1981 Ed., § 24-458.9. Amendments Act of 1997/' was introduced in 

Council and assigned Bill No. 12-406, which 
Legislative History of Laws was referred to the Committee of the Whole. 
For legislative history of D.C. Law 11-117, The Bill was adopted on first and second read- 
see Historical and Statutory Notes following ings on November 4, 1997, and December 4, 
§ 24-231.01. 1997, respectively. Signed by the Mayor on 
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December 22, 1997, it was assigned Act No. gress for its review. D.C. Law 12-1.14 became 
12-233 and transmitted to both Houses of Con- effective on May 22, 1998. 

Library References 

Key Numbers Encyclopedias 

Convicts <B~7. cjs Convicts § 13. 

West] aw Key Number Search: 98k7. 

§ 24-231,10. Wages of employed prisoners; unemployment compensation. 

(a) All prisoners employed by a prison industry shall be paid wages which 
shall be established by the Director and approved by the Mayor. All prisoners 
employed by a prison industry that is approved under the PIE Program shall be 
paid no less than the prevailing wage for work of a similar nature in the 
Washington, D.C, region as determined by the District of Columbia Depart- 
ment of Employment Services. 

(b) Nothing in this section or elsewhere in this subchapter may be construed 
to create a private right, enforceable by an employed prisoner, to any wages 
established in accordance with subsection (a) of this section. 

(c) Employment by a prison industry shall not entitle any prisoner to the 
benefits authorized by Chapter 1 of Title 51, unless the prisoner is employed in 
a prison industry approved under the PIE Program. In the latter case, the 
prisoner shall not be qualified to receive any payments for unemployment 
compensation while incarcerated. 

(May 8, 1996, D.C. Law 11-117, § 11, 43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 24-458.10. For legislative history of D.C. Law 1.1-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Cross References 
Section References 

This section is referred to in § 24-231.04. 

Library References 
Key Numbers Encyclopedias 

Convicts ®=>7. c.J.S. Convicts § 13. 

Westlaw Key Number Search: 98k7. 

§ 24—231.11. Disbursement of wages to employed prisoners; deductions; 
accounting. 

(a) Wages paid to prisoners employed by a prison industry shall be consid- 
ered taxable income for purposes of subchapter I of Chapter 18 of Title 47. 

(b) Wages paid to prisoners employed by a prison industry wholly owned and 
operated by the District shall be paid from the Fund. Wages paid to prisoners 
employed by a prison industry operated pursuant to a prison industry joint 
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venture agreement shall be paid by each private-sector employer who is a party 
to the agreement. 

(c) Wages due each prisoner employed in a prison industry shall be dis- 
bursed according to a schedule of deductions which, after withholding District, 
federal, and state income taxes, shall be established by the Director. 

(d) Except in the case of a prisoner employed in a prison industry approved 
under a PIE Program, the total amount deducted under subsection (c) of this 
section, including taxes withheld, shall not exceed 80% of gross wages and may 
include the following: 

(1) Reasonable charges paid to the District for room and board; 

(2) Contributions to the Crime Victims' Compensation Fund in accordance 
with § 4-544; 

(3) Allocations for the support of the prisoner's family pursuant to statute, 
court order, or agreement; 

(4) Payment of any civil judgment resulting from the prisoner's criminal 
conduct; and 

(5) Payment of restitution or fines ordered by the sentencing court. 

(e) In the case of a prisoner employed in a prison industry approved under 
the PIE Program, the total amount deducted under subsection (c) of this 
section, including taxes withheld, shall not exceed 80% of gross wages and may 
include the following: 

(1) Reasonable charges imposed by the District for room and board; 

(2) Contributions to the Crime Victims' Compensation Fund in accordance 
with § 4-544, but only if the amount of the contributions is not less than 5% 
or more than 20% of the prisoner's gross wages; and 

(3) Allocations for the support of the prisoner's family pursuant to statute 
court order or agreement. 

(f) The remaining 20% of the wage payment shall be available to the prisoner 
for the purchase of commissary items for personal use and for deposit in a 
personal account established for each prisoner by the Department. 

(g) The Director shall establish procedures to provide each prisoner em- 
ployed in a prison industry with a regular accounting showing gross wages 
earned, amount deducted in each category of deductions, and the amount 
credited to the prisoner's personal account maintained by the Department. All 
wages credited to the prisoner's personal account shall be made available to the 
prisoner at the time of release. The prisoner may draw upon funds in his or 
her personal account for any legal purpose consistent with Department rules. 

(May 8, 1996, D.C. Law 11-117, § 12, 43 DCR 1179.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.11. For legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 
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Cross References 
Section References 

This section is referred to in §§ 4-544 and 24-231.08. 

Library References 
Key Numbers Encyclopedias 

Convicts <S=>7. c j s Convicts § 13. 

Westlaw Key Number Search: 98k7. 

§ 24—231.12. Workers' compensation insurance. 

(a) The requirements of Chapter 15 of Title 32 shall apply to prisoners 
employed in any prison industries program that is approved under the PIE 
Program. Nothing in this section shall be construed as requiring Workers' 
Compensation Act or comparable insurance benefits for prisoners employed in 
a prison industry that is not federally approved under that program. 

(b) The Director or the parties to a prison industry joint venture agreement 
may purchase insurance to protect against the risk of loss, theft, or damage of 
finished or unfinished products produced by a prison industry wherever these 
products, equipment, materials, and supplies are located while in the posses- 
sion of the Department or a prison industry, in transit to or from the possession 
of the Department or a correctional industry, or in storage. The cost of the 
insurance shall be paid from the Fund if such payment is authorized by 
Congress in an appropriations act. 

(May 8, 1996, D.C. Law 1 1-117, § 13, 43 DCR 1 179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.12. F° r legislative history of D.C. Law 1.1-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Cross References 
Section References 

This section is referred to in § 24-231.04. 

Library References 
Key Numbers Encyclopedias 

Workers' Compensation <3=>387. C .J.S. Workmen's Compensation § 1 16. 

Westlaw Key Number Search: 413k387. 

§ 24—23 1. 13. Annual report; annual inventory. 

(a) The Director shall provide the Mayor and the Council with an annual 
report on the prison industries program and the Fund no later than December 
1 of each year for the fiscal year ending September 30 of the preceding year. 

(b) The report shall be prepared according to generally accepted accounting 
principles and shall include: 

(1) A description of each prison industry, including the terms of any prison 
industry joint venture agreements establishing the industry, the quantities of 
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goods and services produced, and an itemized accounting of purchasers, 
sales, and receipts; 

(2) The number of prisoners employed in each prison industries program; 

(3) A profit-and-loss statement; 

(4) Production costs, including overhead, purchase of materials and sup- 
plies, capital expenditures, and wages paid to prisoner employees and non- 
prisoner employees; 

(5) The average length of time between the District government's receipt of 
orders and purchasers' receipt of the goods and services ordered; and 

(6) The average length of time between purchasers' receipt of goods and 
services ordered and the Fund's receipt of payment. 

(c) The Department shall prepare an annual inventory listing prison indus- 
tries program equipment and materials on hand at the beginning and end of 
each fiscal year. 

(May 8, 1996, D.C. Law 11-117, § 14, 43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981. Ed., § 24-458.13. F° r legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ .24-231.01. 

§ 24-23 1.14. Disposition of profits. 

The Mayor is authorized to retain any accumulated profits from a prison 
industries program for the purpose of acquiring or improving personal proper- 
ty, or to increase working capital to planned operating levels in a prison 
industries program. The Mayor is also authorized to retain accumulated 
profits from a prison industries program for payments to inmates employed in a 
prison industries program as well as to other inmates. 

(May 8, 1996, D.C. Law 11-117, § 15, 43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-458.14. For legislative history of D.C. Law 11-117, 

see Historical and Statutory Notes following 
§ 24-231.01. 

Library References 
Key Numbers Encyclopedias 

Convicts @=>13. C.J.S. Convicts § 20. 

Westlaw Key Number Search: 98kl3. 

§ 24— 231.15, Transfer of assets. 

All assets which, on May 8, 1996, are components of the Correctional 
Industries Fund, as created by § 24-271, shall be transferred to the Fund 
created in § 24-231.02. 

(May 8, 1996, D.C. Law 11-117, § 16, 43 DCR 1179.) 
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Historical and Statutory Motes 

Prior Codifications Miscellaneous Notes 

1981 Ed., § 24-458.15. Mayor authorized to issue rules: Section 19 

Legislative History of Laws of DC - Law 1 1-1 17 provided that in accor- 

For legislative history of D.C. Law 1 1-1 17, dance with subchapter I of Chapter 5 of Title 2, 

see Historical and Statutory Notes following the Mayor shall issue rules to implement this 

§24-231.01. " subchapter. 



Subchapter V. Work Release Program. 

Cross References 

Unemployment compensation, eligibility, see § 51-109. 

§ 24-24 1,01. Authority granted to establish program. 

There is hereby authorized to be established in the District of Columbia a 
work release program under which any person who is: (1) convicted of a 
misdemeanor or of violating a municipal regulation or an act of Congress in the 
nature of a municipal regulation, and is sentenced to serve in a penal institu- 
tion a term of 1 year or less; (2) imprisoned for nonpayment of a fine, or for 
contempt of court; or (3) committed to jail after revocation of probation 
pursuant to § 24-304, may, whenever the judge of the sentencing court is 
satisfied that the ends of justice and the best interests of society as well as of 
such person would be subserved thereby or whenever after service by the 
person of x k of his or her sentence, the Board of Parole is satisfied that the ends 
of justice and the best interests of society as well as of the sentenced person 
would be served thereby, be granted the privilege of a work release for the 
purpose of working at his employment or seeking employment. Such a work 
release privilege may also be granted, in the discretion of the sentencing court 
or the Director of the Department of Corrections, whenever there exist such 
special circumstances as merit the granting of the privilege, As used in this 
subchapter, the word "sentence" and its derivatives shall be construed to 
include sentencing, imprisonment, and commitment as referred to in this 
section. 

(Nov. 10, 1966, 80 Stat. 1519, Pub. L. 89-803, § 2; Mar. 10, 1983, D.C. Law 4-202, § 5, 
30DCR 173; June 3, 1997, D.C. Law 11-273, § 4(a), 43 DCR6168.) 

Historical and Statutory Notes 

Prior Codifications Guns Congressional Review Emergency Amend- 

1981 Ed., § 24-461. merit Act of 1997 (D.C. Act 12-35, March 11, 

1973 Ed., § 24-461. 1997, 44 DCR 1928). 

Emergency Act Amendments Legislative History of Laws 

For temporary amendment of section, see Law 4-202, the "District of Columbia Sen- 

§ 4(a) of the Zero Tolerance for Guns Emergen- tencing Improvements Act of 1982," was intro- 

cy Amendment Act of 1996 (D.C. Act 11-390, duced in Council and assigned Bill No. 4-120, 

August 26, 1996, 43 DCR 4986), § 4(a) of the which was referred to the Committee on the 

Zero Tolerance for Guns Congressional Ad- Judiciary. The Bill was adopted on first and 

journment Emergency Amendment Act of 1996 second readings on November 16, 1982, and 

(D.C Act 11-436, December 4, 1996, 43 DCR December 14, 1982, respectively. Signed by the 

6651), and § 4(a) of the Zero Tolerance for Mayor on December 28, 1982, it was assigned 
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Act No. 4-286 and transmitted to both Houses 
of Congress for its review. 

Law 11-273, the "Zero Tolerance for Guns 
Amendment Act of 1996," was introduced in 
Council and assigned Bill No. 11-153, which 
was referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 



§24-241.01 

Mote 4 

ings on June 19, 1996, and October 1, 1996, 
respectively. Signed by the Mayor on October 
18, 1996, it was assigned Act Mo. 11-431 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 1 1-273 became effective on 
June 3, 1997. 



Cross References 
Section References 

This section is referred to in § 24-241.02. 



Key Numbers 
Convicts <S=>7(2). 
Westlaw Key Number Search: 98k7(2) 



Library References 

Encyclopedias 

CJ.S. Convicts §§ 16 to 



Notes of Decisions 



Conditions of release 
Court orders 3 
Eligibility criteria I 
Escape 6 
Felons 5 
Insanity acquitees 4 



1. Eligibility criteria 

District of Columbia's laws and regulations 
created no liberty interest in placement in pris- 
on work furlough program; while Department 
of Corrections' order did contain rigorous eligi- 
bility criteria, it lacked mandatory language re- 
quiring officials to admit prisoners to the fur- 
lough program if they met those criteria. 
U.S.C.A. Const.Amend. 5; 42 U.S.C.A. § 1983; 
D.C.Code 1981, § 24-461. Williams v. Moore, 
1995, 899 F.Supp. 711, appeal dismissed. Con- 
stitutional Law <£=» 272(2); Convicts ©=> 7(2) 

2. Conditions of release 

A reading of this section and § 24-463 togeth- 
er suggests that a court has the obligation to 
consider the interests of society as well as those 
of the offender and to frame the conditions of 
work release accordingly. United States v. 
Davidson, 110 WLR 217 (Super. Ct. 1982). 

The reduction of a sentence from incarcera- 
tion to work release may be conditioned on the 
payment of restitution or reparation. United 
States v. Davidson, 110 WLR 217 (Super. Ct. 
1982). 

3. Court orders 

Assuming that petitioner, claiming denial of 
constitutional rights meant to cite the District of 
Columbia statute establishing a work release 
program, it could not be held that district court 
abused discretion in finding that there were no 
special circumstances which merited the grant- 
ing of work release privilege to petitioner. 



D.C.C.E. §§ 24-461, 24-463. Green v. U. S., 
C.A.D.C.1973, 481 F.2d 1140, 157 U.S.App.D.C. 
40. Convicts <3=> 7(2) 

Expansive language of work release statute, 
together with remedial nature of statute, pro- 
vide judge with greater, not fewer, options in 
constructing appropriate work release plan; 
when granting work release, judge is not limited 
to fixing details of the time of the prisoner's 
release and his return to confinement, and 
transportation to and from place of work. 
D.C.Code 1981, §§ 24-461, 24-463. Davidson 
v. U.S., 1983, 467 A.2d 1282. Convicts <^> 7(2) 

Placement in work release program is avail- 
able only by court order. D.C.C.E. § 24-461 et 
seq. Armstead v. U. S., 1973, 310 A.2d 255. 
Convicts ©=> 7(2) 

Misdemeanant's sentence of "six months with 
narcotic treatment in vocational rehabilitation" 
did not constitute explicit court order necessary 
for valid placement of misdemeanant in work 
release program. D.C.C.E. § 24-461 et seq. 
Armstead v. U, S„ 1973, 310 A.2d 255. Con- 
victs <£=> 7(2) 

Department of Corrections is not privileged to 
interpret ambiguous order of trial judge as au- 
thorizing work release when order does not 
specifically so provide. D.C.C.E. § 24-461 et 
seq. Armstead v. U. S., 1973, 310 A.2d 255. 
Convicts ©=> 7(2) 

4, Insanity acquitees 

Government did not waive appellate review of 
claim that insanity acquittee could not be condi- 
tionally released from hospital under work re- 
lease or furlough statute unless he was granted 
parole on concurrent criminal sentence by fail- 
ing to raise claim in opposition to defendant's 
motion for conditional release, where govern- 
ment did raise work release statute in opposi- 
tion to defendant's motion for reconsideration 
and issues raised by defendant required inter- 
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Note 4 

pretation of both statutes. D.C.Code 1981, 
§§ 24-461, 24-482. Harman v. U.S., 1998, 718 
A. 2d 1 14. Mental Health &=> 439.1 

Insanity acquittee, who was also serving con- 
current criminal sentence for first-degree bur- 
glary while armed, was ineligible for work re- 
lease or furlough from hospital, where Parole 
Board denied parole on criminal conviction. 
D.C.Code 1981,' §§ 24-461, 24-482. Harman v. 
U.S., 1998, 718 A.2d 114. Mental Health ®=> 
439.1 

5. Felons 

District of Columbia Work Release Act applies 
only to three enumerated classes of persons 
imprisoned for minor offenses, not to impris- 
oned felons; as to the latter, work release is 
granted at the discretion of the Attorney Gener- 
al under the provisions of federal statute. 
D.C.C.E. § 24-461 et seq.; 18 U.S.C.A. § 4082. 
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Contee v. U. S., 1974, 315 A.2d 149. 
<£=> 7(2) 



Convicts 



6. Escape 

Application of prison break statute [D.C.Code 
1981, § 22-2601] to escapees from halfway 
house did not conflict with legislative history or 
purpose of work-release statute [D.C.Code 1981, 
§ 24-461 et seq.], and, therefore, petitioners' 
could be convicted under prison break statute of 
failing to return to place of confinement. 
D.C.Code 1981, § 24-465(b). Gonzales v. U.S., 
1985, 498 A.2d 1 172. Escape <^> 4 

Defendants, who, in course of serving sen- 
tences for felonies, were transferred to a half- 
way house, were guilty of escape from penal 
institution when they left the half-way house 
and did not return. D.C.C.E. §§ 22-2601, 
24-461, 24-462, 24-465, 24-465(b); Organiza- 
tion Order No. 7, pt. 3, subd. B, D.C.C.E. Tit. 1, 
Appendix III. U.S. v. Venable, 1974, 316 A.2d 
857. Escape ©^4 



§ 24-241.02. Recommendations; order of court or Board of Parole re- 
quired. 

At the time of imposition of sentence, the probation officers of the court or 
the Director of the Department of Corrections, may recommend to, or the 
person sentenced may request, the sentencing court that such person be 
granted the privilege of work release. At any time subsequent to the imposition 
of sentence, the person sentenced may request the sentencing court or the 
Director of the Department of Corrections that such person be granted the 
privilege of work release. No person shall be given work release privileges 
except by order of the sentencing court or the Director of the Department of 
Corrections, or by order of the Board of Parole pursuant to §24-241.01. 

(Nov. 10, 1966, 80 Stat. 1519, Pub. L. 89-803, § 3; Mar. 10, 1983, D.C. Law 4-202, § 6, 
30 DCR .1 73; June 3, 1997, D.C Law 1 1-274, § 19(c), 44 DCR 1232.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-462. 
1973 Ed., § 24-462. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 4{b) of the Zero Tolerance for Guns Congres- 
sional Adjournment Emergency Amendment Act 
of 1996 (D.C. Act 1 1-436, December 4, 1996, 43 
DCR 6651), and see § 4(b) of the Zero Toler- 
ance for Guns Congressional Review Emergen- 
cy Amendment Act of 1997 (D.C. Act 12-35, 
March 11, 1997, 44 DCR 1928). 

Legislative History of Laws 

For legislative history of D.C. Law 4-202, see 
Historical and Statutory Notes following 
§ 24-241.01. 



Law 11-274, the "Sex Offender Registration 
Act of 1996," was introduced in Council and 
assigned Bill No. 1 1-386, which was referred to 
the Committee on the Judiciary. The Bill was 
adopted on first and second readings on No- 
vember 7, 1996, and December 3, 1996, respec- 
tively. Signed by the Mayor on December 24, 
1996, it was assigned Act No. 1 1-510 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 11-274 became effective on 
June 3, 1997. 



662 



PRISONS AND PRISONERS 



§24-241.03 



Library References 
Key Numbers Encyclopedias 

Convicts @»7(2). C.J.S. Convicts §§ 16 to 18. 

Westlaw Key Number Search: 98k7(2). 



Notes of Decisions 



Escape 2 
Insanity acquitees 



1. Insanity acquitees 

Government did not waive appellate review of 
claim that insanity acquittee could not be condi- 
tionally released from hospital under work re- 
lease or furlough statute unless he was granted 
parole on concurrent criminal sentence by fail- 
ing to raise claim in opposition to defendant's 
motion for conditional release, where govern- 
ment did raise work release statute in opposi- 
tion to defendant's motion for reconsideration 
and issues raised by defendant required inter- 
pretation of both statutes. D.C.Code 1981, 
§§ 24-461, 24-482. Harman v. U.S., 1998, 718 
A.2dll4. Mental Healths 439.1 

Insanity acquittee could not be conditionally 
released from hospital before being granted pa- 
role from concurrent criminal conviction. 
D.C.Code 1981, §§ 24-204(a) ; 24-301, 24-425. 



Harman v. U.S., 1998, 718 A.2d 114. Mental 
Health <&=> 440 

Insanity acquittee, who was also serving con- 
current criminal sentence for first-degree bur- 
glary while armed, was ineligible for work re- 
lease or furlough from hospital, where Parole 
Board denied parole on criminal conviction. 
D.C.Code 1981, §§ 24-461, 24-482. Harman v. 
U.S., 1998, 718 A.2d 114. Mental Health <3=> 
439.1 

2. Escape 

Defendants, who, in course of serving sen- 
tences for felonies, were transferred to a half- 
way house, were guilty of escape from penal 
institution when they left the half-way house 
and did not return. D.C.C.E. §§ 22-2601, 
24-461, 24-462, 24-465, 24-465(b); Organiza- 
tion Order No. 7, pt. 3, subd. B, D.C.C.E. Tit. 1, 
Appendix III. U.S. v. Venable, 1974, 316 A.2d 
857. Escaped 4 



§ 24-241.03. Conditions for release. 

The Director of the Department of Corrections shall state in writing the terms 
and conditions under which a person granted work release privileges may be 
released from actual custody during the time necessary to proceed to the 
person's place of employment or other authorized places, perform specified 
activities, and return to a place of confinement designated by the Director of 
the Department of Corrections. 

(Nov. 10, 1966, 80 Stat. 1519, Pub. L. 89-803, § 4; June 3, 1997, D.C Law 11-273, 
§ 4(b), 43DCR6168.) 



Prior Codifications 

1981 Ed., § 24-463. 
1973 Ed., § 24-463. 



Emergency Act Amendments 

For temporary amendment of section, see 
§ 4(b) of the Zero Tolerance for Guns Emergen- 
cy Amendment Act of 1996 (D.C. Act 11-390, 
August 26, 1996, 43 DCR 4986), § 4(b) of the 
Zero Tolerance for Guns Congressional Ad- 
journment Emergency Amendment Act of 1996 



Historical and Statutory Motes 

(D.C. Act 11-436, December 4, 1996, 43 DCR 
6651), and § 4(b) of the Zero Tolerance for 
Guns Congressional Review Emergency Amend- 
ment Act of 1997 (D.C. Act 12-35, March 11, 
1997, 44 DCR 1928). 



Legislative History of Laws 

For legislative history of D.C. Law 11-273, 
see Historical and Statutory Notes following 
§ 24-241.01. 



Key Numbers 

Convicts ©=>7(2). 

Westlaw Key Number Search: 98k7(2). 



Library References 

Encyclopedias 

C.J.S. Convicts §§ 16 to 18. 
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Notes of Decisions 



In general 1 



1 . In general 

Assuming thai petitioner, claiming denial of 
constitutional rights meant to cite the District of 
Columbia statute establishing a work release 
program, it could not be held that district court 
abused discretion in finding that there were no 
special circumstances which merited the grant- 
ing of work release privilege to petitioner. 
D.C.C.E. §§ 24-461, 24-463. Green v. U. S., 
C.A.D.C.1973, 481 F.2d 1140, 157 U.S.App.D.C. 
40. Convicts <&=> 7(2) 

Expansive language of work release statute, 
together with remedial nature of statute, pro- 
vide judge with greater, not fewer, options in 
constructing appropriate work release plan; 
when granting work release, judge is not limited 
to fixing details of the time of the prisoner's 
release and his return to confinement, and 
transportation to and from place of work. 



D.C.Code 1981, §§ 24-461, 24-463. Davidson 
v. U.S., 1983, 467 A.2d 1282. Convicts <S=> 7(2) 

Placement in work release program is avail- 
able only by court order. D.C.C.E. § 24-461 et 
seq. Armstead v. U. S., 1973, 310 A.2d 255. 
Convicts ®=» 7(2) 

Department of Corrections is not privileged to 
interpret ambiguous order of trial judge as au- 
thorizing work release when order does not 
specifically so provide. D.C.C.E. § 24-461 el; 
seq. Armstead v. U. S., 1973, 310 A.2d 255. 
Convicts <£=> 7(2) 

A reading of § 24-461 and this section togeth- 
er suggests that a court has the obligation to 
consider the interests of society as well as those 
of the offender and to frame the conditions of 
work release accordingly. United States v. 
Davidson, 110 WLR 217 (Super. Ct. 1982). 

The reduction of a sentence from incarcera- 
tion to work release may be conditioned on the 
payment of restitution or reparation. United 
States v. Davidson, 110 WLR 217 (Super. Ct. 
1982). 



§ 24-241 .04. Regulations; individual plans. 

The Council of the District of Columbia is authorized to promulgate from 
time to time such rules and regulations as it deems necessary for the adminis- 
tration by the Department of Corrections of the work release program. 

(Nov. 10, 1966, 80 Stat. 1519, Pub. L. 89-803, § 5; June 3, 1997, D.C. Law 11-273, § 4, 
43DCR6168.) 



Prior Codifications 

1981 Ed., § 24-464. 
1973 Ed., § 24-464. 

Emergency Act Amendments 

For temporary amendment of section, see 
§ 4(d) of the Zero Tolerance for Guns Emergen- 
cy Amendment Act of 1996 (D.C. Act 11-390, 
August 26, 1996, 43 DCR 4986) and § 4(c) of 
the Zero Tolerance for Guns Congressional Ad- 
journment Emergency Amendment Act of 1996 
(D.C. Act 11-436, December 4, 1996, 43 DCR 
6651), see § 4(c) of the Zero Tolerance for Guns 
Congressional Review Emergency Amendment 
Act of 1997 (D.C. Act 12-35, March 11, 1997, 44 
DCR 1928). 

Legislative History of Laws 

For legislative history of D.C. Law 1 1-273, 
see Historical and Statutory Notes following 
§ 24-241.01. 



Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 



Historical and Statutory Notes 

of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1 ). Sec- 
tion 402(426) of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 
of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 
appropriate changes in terminology were made 
in this section. 
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Mote 1 

Library References 

Key Numbers Encyclopedias 

Convicts <S^7(2). CJ.S. Convicts §§ 16 to 18. 

Westlaw Key Number Search: 98k7(2). 

§ 24—241.05. Suspension of work release privilege; violations of work 
release plan. 

(a) The Director of the Department of Corrections may suspend or revoke the 
work release privilege for any breach of discipline or infraction of institution 
regulations. The Court may revoke the work release privilege at any time, 
either upon its own motion or upon recommendation of the Director of the 
Department of Corrections. 

(b) Any prisoner who willfully fails to return at the time and to the place of 
confinement designated in his work release plan shall be fined not more than 
$1,000 or imprisoned not more than 180 days, or both, such sentence of 
imprisonment to run consecutively with the remainder of previously imposed 
sentences. All prosecutions for violation of this subsection shall be in the 
Superior Court of the District of Columbia upon information filed by the 
Corporation Counsel of the District of Columbia or any of his assistants. 

(Nov. 10, 1966, 80 Stat. 1519, Pub. L. 89-803, § 6; July 29, 1970, 84 Stat. 570, Pub. L. 
91-358, title I, § 155(a); June 3, 1997, D.C. Law 11-273, § 4(d), 43 DCR 6168.) 

Historical and Statutory Notes 

Prior Codifications (D.C. Act 11-436, December 4, 1996, 43 DCR 

1981 Eel., § 24-465. 665.1), and see § 4(d) of the Zero Tolerance for 

1973 Ed., § 24-465. Guns Congressional Review Emergency Amend - 

a ment Act of 1997 (D.C. Act 12-35, March 11, 

Emergency Act Amendments 1997 44rjCR1928) 

For temporary amendment of section, see 

§ 4(e) of the Zero Tolerance for Guns Emergen- . , A . r , 

cy Amendment Act of 1996 (D.C. Act 11-390, Legislative History of Laws 

August 26, 1996, 43 DCR 4986), § 4(d) of the For legislative history of D.C. Law 11-273, 

Zero Tolerance for Guns Congressional Ad- see Historical and Statutory Notes following 

journment Emergency Amendment Act of 1996 § 24-241.01. 

Library References 
Key Numbers Encyclopedias 

Convicts <3=>7(2). c j S Convicts §§ 16 to 18. 

Westlaw Key Number Search: 98k7(2). 

Notes of Decisions 

Failure to return to confinement 1 house did not conflict with legislative history or 

purpose of work-release statute [D.C. Code 1.98.1 , 



i I? -i * * * j> A § 24-461 et seq.], and, therefore, petitioners 

1 . Failure to return to conhnement , , , . j i i \ x , r 

^ . i , A J A rnrr , irmi could be convicted under prison break statute of 

Prison break statute [D.C. Code 1981, f .,. . , t , r f . 

c tt -,/ah j , i <ir .i , , ,, tailing to return to place ol confinement. 

S 22-2601 and work release failure to return ^ n ° , ino1 c , „A-/i^ r- i tic 

statute [D.C.Code 1981, § 24-465(b)] do not ^^* X ?*\>** ^ " ( b) " <i°7 zales v ' US - 

conflict, but merely provide alternative means 1985 ' 498 A - 2d l X11 ' Esca P e ^ 4 
of prosecuting escape from halfway house by Availability of two different penalties under 

misdemeanant. Gonzales v. U.S., 1985, 498 prison break statute and statute governing 

A. 2d 1 172. Escape ©=* 4 work-release prisoner's failure to return to des- 

Application of prison break statute [D.C.Code ignated place of confinement for escapes from 

1981, § 22-2601] to escapees from halfway halfway houses did not violate notice provision 
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Note 1 

of due process clause. D.C.Code 1981, 
§§ 22-2601, 24-465; U.S.C.A. Const.Amends. 5, 
14. Gonzales v. U.S., 1985, 498 A.2d 1172. 
Constitutional Law <£=> 258(3.1); Escape <^> 1 

Prosecution of defendant, who failed to return 
to hallway house alter authorized absence, for 
prison breach was not precluded by fact that 
work release statute also provided punishment 
for failure to return to halfway house. D.C.C.E. 
§§ 22-2601, 22-3427, 24-465. Days v. U. S., 
1979, 407 A.2d 702. Criminal Law <^> 29(5.5) 

Defendants, who, in course of serving sen- 
tences for felonies, were transferred to a half- 
way house, were guilty of escape from penal 
institution when they left the half-way house 
and did not return. D.C.C.E. §§ 22-2601, 



PRISONERS— TREATMENT 

24-461, 24-462, 24-465, 24-465(b); Organiza- 
tion Order No. 7, pt. 3, subd. B, D.C.C.E. Tit. 1, 
Appendix III. U.S. v. Venable, 1974, 316 A.2d 
857. Escape ^> 4 

Misdemeanant who was placed in halfway 
house for participation in work release program 
due to administrative error rather than by court 
order required for valid placement, and who left 
and failed to return to halfway house, was prop- 
erly prosecuted under statute which prescribes 
punishment for escape from penal institution 
rather than statute which prescribes punish- 
ment for violation of work release plan. 
D.C.C.E. §§ 22-2601, 24-465(b). Armstead v. 
U. S., 1973, 310 A.2d 255. Escape ^ 4 



§ 24-24 1,06. Trust fund for earnings; disbursements. 

The Mayor is authorized to include in individual work release plans provi- 
sions for the collection of the wages, salary, earnings, and other income of each 
gainfully employed prisoner when paid, or require that the same be surren- 
dered when received, less payroll deductions required or authorized by law, 
and to deposit the amount so received in a trust fund account in the Treasury of 
the United States. Such wages, salary, or earnings in the hands of either the 
employer or the Mayor during such prisoner's terms shall not be subject to 
garnishment or attachment. The Mayor is further authorized in individual 
work release plans to provide for disbursements from the trust fund account 
established under this section for any or all of the following purposes: (1) the 
payment of an amount not to exceed the lesser of 20% of the prisoner's 
earnings, or $4 per day, as the cost of his room and board; (2) necessary travel 
expenses to and from work or other business and incidental expenses of the 
prisoner; (3) support of the prisoner's dependents, if any; (4) support of minor 
children pursuant to court order; (5) payment of court fines or forfeitures; or 
(6) payment, either in full or ratably, of the prisoner's debts which have been 
acknowledged by him in writing or have been reduced to judgment. The 
balance of such earnings, if any there be after payments therefrom for the 
foregoing purposes, shall be paid to the prisoner upon the completion of the 
period during which he is subject to confinement. 

(Nov. 10, 1966, 80 Stat. 1520, Pub. L. 89-803, § 7.) 

Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-466. 
1973 Ed., § 24-466. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 



transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
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changes in terminology were made in this sec- 
tion. 

Cross References 
Section References 

This section is referred Lo in § 24-241.07. 

Library References 
Key Numbers Encyclopedias 

Convicts <&=>1 3. C.J.S. Convicts § 20. 

Westlaw Key Number Search: 98kl 3. ■ 

Notes of Decisions 

Restitution 1 ratably, of prisoner's debts which have been 

reduced to judgment, was applicable to autho- 

1. Restitution rize conditioning prisoner's work release upon 

Statute which permits work release plans to restitution of victim. D.C.Code 1981, 

include provision for using money earned by §§ 22-461 et seq., 24-466(6). Davidson v. U.S., 

prisoner, in part, as payment, either in full or 1983, 467 A. 2d 1282. Convicts &=> 7(2) 

§ 24-241.07, Support of dependents. 

Payments for support pursuant to § 24-241.06 shall be made through the 
clerks of the respective courts. In cases where there is no outstanding court 
order of support or judgment against the prisoner, the Director, Department of 
Public Welfare, or his designated agent, shall, after investigation, report to the 
Mayor the amounts deemed necessary for support of the prisoner's dependents. 

(Nov. 10, 1966, 80 Stat. 1520, Pub. L. 89-803, § 8.) 

Historical and Statutory Notes 

Prior Codifications changes in terminology were made in this sec- 

1981 Ed., § 24-467. lion. 

1973 Ed., § 24-467. 

Transfer ol Functions 

Change in Government Reorganization Order No. 58 as amended, 
This section originated at a time when local redesignated as Organization Order No. 140 
government powers were delegated to a Board and amended, established under the direction 
of Commissioners of the District of Columbia and control of a Commissioner, a Department 
(see Acts Relating to the Establishment of the of Public Welfare, headed by a Director with the 
District of Columbia and its Various Forms of purpose of planning, implementing and direct- 
Governmental Organization in Volume 1). ing public welfare programs. Reorganization 
Section 401 of Reorganization Plan No. 3 of Order No. 58 provided that the previously exist- 
1967 (see Reorganization Plans in Volume 1) ing Board of Public Welfare would be abolished, 
transferred all of the functions of the Board of That Order also transferred specified functions 
Commissioners under this section to a single of the former Board to the Department of Pub- 
Commissioner. The District of Columbia Self- lie Health and the Department of Public Wel- 
Government and Governmental Reorganization fare. Functions of the Department of Public 
Act, 87 Stat. 818, §711 (D.C. Code, Welfare and of the Department of Public Health 
§ 1-207.11), abolished the District of Columbia as set forth in Organization Order Nos. 140 
Council and the Office of Commissioner of the and 141, respectively, were transferred to the 
District of Columbia. These branches of gov- Director of the Department of Human Re- 
ernment were replaced by the Council of the sources by Commissioner's Order No. 69-96, 
District of Columbia and the Office of Mayor of dated March 7, 1969, as amended by Commis- 
the District of Columbia, respectively. Accord- sioner's Order No. 70-83, dated March 6, 1970. 
ingly, and also pursuant to § 714(a) of such Act The Department of Human Resources was re- 
(D.C. Code, § 1-207. 14(a)), appropriate placed by the Department of Human Services 
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by Reorganization Plan No. 2 of 1979, dated 
February 21, 1980. 

Library References 
Key Numbers Encyclopedias 

Convicts <£=M3. c j s Convicts § 20. 

Westlaw Key Number Search: 98kl3. 

§ 24-241.08. Designation of Mayor as representative of Attorney General. 

The Attorney General of the United States may, in order to carry out the 
purposes of this subchapter, designate the Mayor as his authorized representa- 
tive to perform the functions vested in him by § 24-201.26. 

(Nov. 10, 1966, 80 Stat 1520, Pub. L. 89-803, § 9.) 

Historical and Statutory Notes 

Prior Codifications Commissioners under this section to a single 

1981 Ed., § 24-468. Commissioner. The District of Columbia Self- 

1973 Ed § 24-468 Government and Governmental Reorganization 

Act, 87 Stat. 818, § 711 (DC. Code, 
Change in Government § 1-207.1 1), abolished the District of Columbia 
This section originated at a time when local Council and the Office of Commissioner of the 
government powers were delegated to a Board District of Columbia. These branches of gov- 
of Commissioners of the District of Columbia ernment were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively, Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <&>! . c j s District f Columbia § 5. 

Westlaw Key Number Search: 132k7. 

Notes of Decisions 

In general 1 correctional facilities for purposes of deciding 
whether to assign District of Columbia prison- 
ers to District prisons or federal prisons. 
!. In general D.C.Code 1981, § 24-425. U.S. v. District of 
United States Attorney General possessed the Columbia, 1988, 703 F.Supp. 982, affirmed as 
power to determine the availability, suitability, modified 897 F.2d 1152, 283 U.S.App.D.C. 130. 
and appropriateness of District of Columbia Attorney General <3=» 6 

§ 24-24 1.09. "Mayor" defined; authority of Commissioners. 

(a) As used in this subchapter the term "Mayor" means the Mayor of the 
District of Columbia or his designated agents. 

(b) Nothing in this subchapter shall be construed so as to affect the authority 
vested in the Commissioners by Reorganization Plan No. 5 of 1952 (66 Stat. 
824), The performance of any function vested by this subchapter in the 
Commissioners or in any office or agency under the jurisdiction and control of 
said Commissioners may be performed by the Commissioners or may be 
delegated by said Commissioners in accordance with § 3 of such plan. 

(Nov. 10, 1966, 80 Stat. 1520, Pub. L. 89-803, § 10.) 
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Historical and 

Prior Codifications 

198] Ed., § 24-469. 
1973 Ed., § 24-469. 

References in Text 

Reorganization Plan No. 5 of 1952, referred 
to in subsection (b) of this section, is set out in 
its entirety in Volume 1. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 



Statutory Notes 

Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat 818, § 711 (DC. Code, § 1-211), 
abolished the District of Columbia Council and 
the Office of Commissioner of the District of 
Columbia. These branches of government 
were replaced by the Council of the District of 
Columbia and the Office of Mayor of the Dis- 
trict of Columbia, respectively. Accordingly, 
and also pursuant to § 714(a) of such Act (D.C. 
Code, § 1-2 13(a)), appropriate changes in ter- 
minology were made in this section. 



Key Numbers 

District of Columbia Q^l , 

Westlaw Key Number Search: 132k7. 



Library References 

Encyclopedias 

CJ.S. District of Columbia § 5. 



§ 24-24 1.10. Prisoner not agent, employee or servant of District. 

Except when employed and paid by the District of Columbia for the perfor- 
mance of work for the District of Columbia government, no prisoner employed 
in the free community under the provisions of this subchapter shall, while 
working in such employment in the free community or going to or from such 
employment, be deemed to be an agent, employee, or servant of the District of 
Columbia government. 

(Nov. 10, 1966, 80 Stat. 1521, Pub. L. 89-803, § 12.) 



Prior Codifications 

1981 Ed., § 24-470. 
1973 Ed., § 24-470. 



Key Numbers 
Convicts <S=>7(2). 
District of Columbia <3=>7. 
Westlaw Key Number 
98k7(2). 



Historical and Statutory Motes 



Library References 



Searches: 132k7; 



Encyclopedias 

CJ.S. Convicts §§ 16 to 18. 
CJ.S. District of Columbia § 5. 



Subchapter VI. Resocialization Furlough Program. 



24-25 1.01. Definitions. 

For the purposes of this subchapter: 

(1) The term "Department" means the District of Columbia Department of 
Corrections. 

(2) The term "Director" means the Director of the Department of Correc- 
tions, or his designated agent, 
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(3) The term "furlough" means any extension of the limits of the place of 
confinement of a sentenced prisoner for the purposes outlined in 
§ 24-251.03, and when said purposes are in agreement with the goals of 
§ 24-211.02 when the person sentenced is not escorted by a United States 
marshal or an officer or employee of the District of Columbia. 

(4) The term "minimum custody status" means that status of an individual 
who: 

(A) In the case of an individual who has been sentenced to serve for a 
definite number of years, is within 12 months of his earliest possible date of 
parole; 

(B) In the case of an individual who has been sentenced to serve for a 
sentence of not less than a minimum period, has served for at least one-half 
of that minimum period; 

(C) In the case of an individual who has been sentenced to serve for an 
indefinite period, has served for 12 months; or 

(D) In the case of an individual who has been sentenced to serve for a 
definite period of less than 18 months has served for at least one-half of 
that period. 

(5) The term "resident" means an individual confined, after conviction and 
sentencing, in an institution or facility of the District of Columbia operated by 
the Department of Corrections. 

(6) The term "committee" means an institutional review committee estab- 
lished pursuant to § 24-251.06. 

(Apr. 23, 1977, D.C. Law 1-130, § 2, 23 DCR 9694.) 

Historical and Statutory Notes 

Prior Codifications signed Bill No. 1-223, which was referred to the 

1981 Ed § 24-481 Committee on Public Safety. The Bill was 

|Q7 ^ F j' s 1A . ft1 adopted on first and second readings on July 

ty/3 t,d., S ^4-48 i. 20 ^ 19?6 and November 23 f 1976, respectively. 

Enacted without signature bv the Mayor on 
Legislative History of Laws January 19, 1977, it was assigned Act No. 1-224 

Law 1-130, the "Resocialization Furlough Act and transmitted to both Houses of Congress for 
of 1976," was introduced in Council and as- its review. 

§ 24-25 1.02, Authority to grant furloughs. 

(a) The Mayor of the District of Columbia, or his designated agent, may grant 
a resocialization furlough to any eligible resident for the purposes specified in 
this subchapter and according to the procedures provided for in this subchap- 
ter. The decision to grant or deny a furlough shall not be made on the basis of 
rewarding a resident for good behavior nor for punishing misbehavior. Fur- 
loughs shall not be used to shorten sentences; any resident furloughed shall be 
considered, while on furlough, to still be in custody, and time spent on furlough 
shall be credited toward the remainder of his sentence. 

(b) For the purposes of this subchapter, an eligible resident shall be any 
resident who: 

(1) Has attained minimum custody status; 
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(2) Has demonstrated responsible attitudes and behavior in the institution 
or facility so that there is reasonable assurance that he will comply fully with 
the conditions of the furlough; 

(3) Has received, where applicable, a favorable recommendation by the 
appropriate committee; and 

(4) Is mentally, physically, and financially capable of completing the fur- 
lough without escort or assistance from any officer or employee of the 
Department after his release from the institution or facility. 

(c) Any individual who is incarcerated in any institution or facility operated 
by the Department after being convicted of having violated either § 22-2101 
(relating to first degree murder), § 22-2102 (relating to first degree murder), or 
§ 22-2103 (relating to second degree murder), § 22-4801 (relating to rape), or 
§ 22-3801 (relating to indecent acts with a minor) shall not be eligible for any 
furlough under the provisions of this subchapter, except where such individual 
is within 12 months of a firm release date. 

(d) Any eligible resident who is within 12 months of a firm release date or 
who is participating in an approved work training or higher education program 
may be considered for 1 furlough per month. All other eligible residents may 
be considered for 1 furlough every 3 months. 

(Apr. 23, 1977, D.C. Law 1-130, § 3, 23 DCR 9694.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-482. For legislative history of D.C. Law 1-130, see 

i n-r, i- j c -,„ „o-, Historical and Statutory Notes following 

1973 Ed., §24-482. §24-251.01. 

Library References 
Key Numbers Encyclopedias 

Convicts <^>2. c j s Convicts §§ 10 to 12. 

Westlaw Key Number Search: 98k2. 

Notes of Decisions 

Insanity acquitees 1 and issues raised by defendant required inter- 
pretation of both statutes. D.C. Code 1981, 

1. Insanity acquitees f^V'^L ^l™^^ '"^ ^ 

~ J 4 j!., i . „ .. , A.2dll4. Mental Health <£=> 439.1 

Government did not waive appellate review or 
claim that insanity acquittee could not be condi- Insanity acquittee, who was also serving con- 
tionally released from hospital under work re- current criminal sentence for first-degree bur- 
lease or furlough statute unless he was granted g ]ar y whi]e armed, was ineligible for work re- 
parole on concurrent criminal sentence by fail- lease or furlough from hospital, where Parole 
ing to raise claim in opposition to defendant's Board denied parole on criminal conviction, 
motion for conditional release, where govern- D.C. Code 1981, §§ 24-461,24-482. Harman v. 
merit did raise work release statute in opposi- U.S., 1998, 718 A. 2d 114. Mental Health <§^ 
tion to defendant's motion for reconsideration 439.1 

§ -24-251.03. Purposes of furloughs; furloughs over 12 hours. 

(a) The Mayor, or his designated agent, may grant a furlough, except as 
provided in subsection (c) of this section, to any eligible resident: 
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§ 24-25 1 o03 PRISONERS— TREATMENT 

(1) In order to visit the bedside of a dying relative, or to attend the funeral 
of a relative, in the Washington metropolitan area; 

(2) Upon the recommendation of the institutional review committee, in 
order to call upon prospective employers in the Washington metropolitan 
area, enroll in an educational institution or program, obtain suitable housing 
prior to release, or to finalize parole supervision plans with an officer or 
employee of the Department; or 

(3) Upon the recommendation of the institutional review committee, to 
participate in family and approved community, religious, or educational, 
social, civic, and recreational activities, when it is determined that such 
participation will directly facilitate the transition from life in the facility or 
institution to life in the community. 

(b) The Mayor, or his designated agent, may grant a furlough for the 
purposes specified in paragraph (1) of subsection (a) of this section outside of 
the Washington metropolitan area, so long as such furlough does not exceed 72 
hours. 

(c) The Mayor, or his designated agent, may grant a furlough to an eligible 
resident for longer than 12 hours, but for no longer than 72 hours, where he 
finds that, based on a report from the institutional review committee, such 
eligible resident: 

(1) Has demonstrated complete institutional adjustment; 

(2) Is strongly motivated to benefit from the program; 

(3) Is considered to have exceptional potential for rehabilitation; and 

(4) Will not, while on furlough, constitute a threat or danger to the 
community. 

(d) For the purposes of this section, the term "relative" means a spouse, 
child (including a step-child, adopted child, or child to whom the resident, 
though not a natural parent, has acted in the place of a parent), parent 
(including a person who, though not a natural parent, has acted in the place of 
a parent), brother, or sister. 

(e) In the event any eligible resident applies for a furlough for 1 of the 
reasons specified in paragraph (1) of subsection (a) of this section, verification 
of the death or seriousness of the illness, as the case may be, of the relative 
must be obtained from the attending physician, hospital physician, or funeral 
home director (as applicable), before such furlough may be granted. 

(Apr. 23, 1977, D.C. Law 1-130, § 4, 23 DCR 9694; June 3, 1997, D.C. Law 11-275, 
§ 17, 44 DCR 1408.) 

Historical and Statutory Notes 

Prior Codifications Law 11-275, the "Second Criminal Code 

1981 Ed., § 24-483. Technical Amendments Act of 1996," was intro- 

1973 Ed., § 24-483. duced in Council and assigned Bill No. 11-909, 

. .... „, . rT which was referred to the Committee on the 

Legislative History of Laws .. M , _, „.,, , 4 A f . , 

° , . , 4 . , . J r ta ^ t 1 1™ Whole. The Bill was adopted on tirst and sec- 

For legislative history oi D.C. Law l-j.30, see , ,. KT u -, inn , i ^ 

Historical and Statutory Notes following ■ p™* readings on November 7, 1996 .and Decern- 

§ 24-251 01 ° er 3> 1996, respectively. Signed by the Mayor 

672 



PRISONS AND PRISONERS §24-251 .04 

on December 24, 1996, it was assigned Act No. gress for its review. D.C. Law 11 -2 75 became 
1 1-520 and transmitted to both Houses of Con- effective on June 3, 1997. 

Cross References 
Section References 

This section is referred to in § 24-251 .01 . 

Library References 
Key Numbers Encyclopedias 

Convicts <3=>2. c j s Convicts §§ 10 to 12. 

Westlaw Key Number Search: 98k2. 

§ 24-251.04. Procedures. 

(a) Each caseworker or counselor on the staff of the Department who is 
assigned to investigate an application for a furlough shall: (1) verify the reasons 
given by the applicant for the furlough; (2) determine whether the furlough 
requested and the applicant meet the requirements of this subchapter; and (3) 
ascertain whether the furlough will contribute to the attainment of the correc- 
tional goals of the applicant. If the caseworker or counselor finds that the 
request meets these criteria, and the provisions of this subchapter, then he shall 
prepare a memorandum recommending the granting of the furlough. Such 
memorandum shall be reviewed by the appropriate supervisory personnel and 
finally by the Mayor, or his designated agent. Each such memorandum shall 
contain the name of the resident concerned, his Department number, the crime 
for which he was sentenced, the reason for the requested furlough, all factual 
information (including its verification data), and a statement by the caseworker 
or counselor on how the furlough is expected to contribute to the attainment of 
the resident concerned correctional goals and the date of the last furlough 
granted to such resident. 

(b) Each resident being released on furlough will be advised in writing of the 
conditions of his furlough and will be given a thorough explanation of such 
conditions. In addition, each resident will be advised that the wilful failure to 
remain within the extended limits of his confinement, or his failure to return to 
a designated place within the time prescribed may be deemed an escape, 
punishable by a fine of not more than $5,000 or imprisonment for not longer 
than 5 years, or both. This furlough release authorization form shall be signed 
by the resident concerned, indicating his understanding of the conditions of the 
furlough and his willingness to comply with such conditions. Such form will 
also be signed by the person authorizing such furlough. The resident con- 
cerned will be given a copy of such form and instructed to keep it on his person 
at all times while on furlough. 

(c) If a resident on furlough fails to return to a designated place within the 
time specified in the furlough authorization form signed by him, or if there is 
reason to believe that he has violated the conditions of his furlough after 
release, the Administrator shall immediately attempt to contact the resident in 
order to have him returned to the institution or facility from which he was 
released. If a furloughed resident cannot be located within 2 hours after the 
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scheduled time for his return, he shall be deemed to be an escapee, subject to 
the appropriate actions taken under Departmental Order 5 120.1 A. 

(Apr. 23, 1977, D.C. Law 1-130, § 5, 23 DCR 9694.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

.1981 Ed., § 24-484. For legislative history of D.C. Law 1-130, see 

*^-,n t- i c ^a A^ * Historical and Statutory Notes following 

1973 Ed., § 24-484. §24-251.01. 

Library References 
Key Numbers Encyclopedias 

Convicts <S=>2. C.J.S. Convicts §§ 10 to 12. 

Westlaw Key Number Search: 98k2. 

§ 24-251,05, Records and reports. 

(a) Residents being released on furlough shall be reported as "furloughed" 
on appropriate Departmental records and statistical forms, identifying such 
movement as a furlough. Because time spent on furlough is creditable toward 
the service of a sentence, such status will not preclude the earning of good time 
or pay. 

(b) Each caseworker or counselor assigned to handle a furloughed resident 
will, upon the completion of each such furlough, prepare a brief report to 
include: 

(1) The name and Department number of the furloughed resident to whom 
the report relates; 

(2) The purpose of the furlough being completed; 

(3) A statement of the results of the furlough, including an explanation of 
any unusual circumstances or events; 

(4) The reporter's assessment of the circumstances or events in relation to 
the resident's correctional goals; and 

(5) The dates of any previous furloughs granted, including the one to which 
the report relates. 

(c) Copies of all executed furlough release authorization forms shall be kept 
in the office of the Administrator. Within 5 calendar days before the beginning 
of each month, the information on these forms (in digested form) will be 
reported to the designee of the Director. These reports will include: 

(1) The name and Department number of each resident who has been 
granted a furlough during the reporting period; 

(2) Sentence data relating to such resident, including his earliest release 
date; 

(3) The purpose of the furlough; 

(4) The beginning and ending dates of the furlough; 

(5) The name of the officer authorizing the furlough; 

(6) The number of furloughs previously granted to such resident; and 

674 



PRISONS AND PRISONERS § 24-25 1.07 

(7) The total number of furloughs granted to all residents during the 
reporting period. 

(Apr. 23, 1977, D.C. Law 1-130, § 6, 23 DCR 9694.) 

Historical and Statutory Motes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-485. For legislative history of D.C. Law 1-130, see 

^--.t.j'c ~>a ,or Historical and Statutory Notes following 

1973 Ed., § 24-485. §24-251.01. 

Library References 
Key Numbers Encyclopedias 

Convicts ®=>2. C.J.S. Convicts §§ 10 to 12. 

Westlaw Key Number Search: 98k2. 

§ 24-251 .06. Institutional review committees. 

There shall be established, within each facility and institution of the Depart- 
ment, an institutional review committee composed of a psychologist, a senior 
correctional officer; and an academician. Each committee shall be appointed 
by the Director, or his designee. It shall be the function of each committee to 
examine the progress and adjustments of the residents of the facility or 
institution in which the committee was established, and to make recommenda- 
tions to the appropriate person with respect to the applications for furloughs of 
such residents. In making such recommendations, each committee shall rely 
generally upon consideration of the applicant's disciplinary record, psychologi- 
cal evaluation, work and training participation, and attitudinal and behavior 
adjustment. 

(Apr. 23, 1977, D.C. Law 1-130, § 7, 23 DCR 9694.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-486. F° r legislative history of D.C. Law 1-130, see 

.^jp/r., AQ , Historical and Statutory Notes following 

197J hd. p § 24-486. § 2 4-251.01. 

Cross References 
Section References 

This section is referred to in § 24-251.01. 

Library References 
Key Numbers Encyclopedias 

Convicts <^2. C j s Convicts §§ 10 to 12. 

Westlaw Key Number Search: 98k2. 

§ 24-251.07, Report to Council. 

The Director shall submit to the Council's Committee on Public Safety, 
semiannually (on January 31st and July 31st of each year), a report on the 
furlough program conducted during the immediately preceding period. The 
report shall include the number of furloughs granted during such reporting 
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period, the types of furloughs so granted, a listing of all instances where a 
furloughed resident failed to abide by the conditions of his furlough, an analysis 
of each of the furloughed residents, giving the sex, sentence data, and other 
relevant information relating to each such resident, and such other information 
as the Director may deem necessary and relevant. The Director shall formulate 
an overall evaluation and submit same as a part of the report required by this 
section. 

(Apr. 23, 1977, D.C. Law 1-130, § 8, 23 DCR 9694.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § ?4-487 F° r legislative history of D.C. Law 1-130, see 

1973 Eel'! §24-487^ ^f-ltt.OL^ ^^ ^^ foU ° wing 

§ 24-251.08. Severability. 

If any section or provision of this subchapter is held to be unconstitutional or 
otherwise invalid in its application to any person or circumstance, such 
unconstitutionality or invalidity shall not affect the applicability of that section 
or provision, or the applicability of the remaining sections or provisions of this 
subchapter, to other persons or circumstances. 

(Apr. 23, 1977, D.C. Law 1-130, § 9, 23 DCR 9694.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-488. For legislative history of D.C. Law 1-130, see 

in-7TT7i r i/i ^oo Historical and Statutory Notes following 

1973 Ed., $ 24-488. § 2 4-251.01. 



Subchapter VII. Correctional Treatment Facility. 

Cross References 

Non-health related occupations and professions, regulation by Mayor, excepted occupations, see 
§ 47-2853.04. 

§ 24-261.01.' Rules, 

For the purposes of this subchapter, the term: 

(1) "CTF" means the Correctional Treatment Facility. 

(2) "Deadly force" means force which would likely cause death or serious 
bodily injury. 

(3) "Non-deadly force" means force that normally would neither cause 
death nor serious bodily injury. 

(4) "Private correctional officer" means any full-time or part-time employ- 
ee of the private operator of the Correctional Treatment Facility or any other 
privately-operated prison facility housing inmates in the District of Columbia 
for the District of Columbia Department of Corrections or the Federal 
Bureau of Prisons, or the subcontractor of any private operator housing 
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inmates in the District of Columbia for the District of Columbia Department 
of Corrections or the Federal Bureau of Prisons, whose primary responsibili- 
ty is the supervision, protection, care, and control of inmates assigned to the 
Correctional Treatment Facility or any other privately-operated prison facility 
in the District of Columbia. 

(5) "Private operator" means any individual, partnership, corporation, or 
incorporated association bound by contract with the District of Columbia or 
the United States to operate the Correctional Treatment Facility or any other 
prison facility housing inmates in the District of Columbia for the District of 
Columbia Department of Corrections or the Federal Bureau of Prisons. 

(June 3, 1997, D.C. Law 11-276, § 2, 44 DCR 1416; May 28, 1999, D.C. Law 12-281, 
§ 2(a)(2), 45 DCR 7991.) 



Historical and 

Prior Codifications 

1981 Ed.,§ 24-495.1. 

Temporary Amendments of Section 

Section 2(a) of D.C. Law 12-164 rewrote (4) 
and (5). 

Section 4(b) of D.C. Law 12-164 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary addition of subchapter, see 
§§ 2-6 of the Correctional Treatment Facility 
Congressional Review Emergency Act of 1997 
(D.C. Act 12-32, March 11, 1997, 44 DCR 
1908). 

For temporary amendment of section, see 
§ 2(a) of the Correctional Treatment Facility 
Emergency Amendment Act of 1998 (D.C. Act 
12-315, March 31, 1998, 45 DCR 2126), § 2(a) 
of the Correctional Treatment Facility Congres- 
sional Review Emergency Amendment Act of 
1998 (D.C. Act 12-388, June 29, 1998, 45 DCR 
4625), and § 2(a) of the Correctional Treatment 
Facility Firearms Registration and Health Occu- 
pations Licensing Emergency Amendment Act 
of 1998 (D.C. Act 12-442, September 3, 1998, 
45 DCR 65 17). 

Legislative History of Laws 

Law 11-276, the "Correction Treatment Fa- 
cility Act of 1996," was introduced in Council 
and assigned Bill No. 11-908, which was re- 



Statutory Notes 

f erred to the Committee on the Judiciary and 
the Committee of the Whole. The Bill was 
adopted on first and second readings on Decem- 
ber 3, 1996, and December 17, 1996, respective- 
ly. Signed by the Mayor on December 24, 
1996, it was assigned Act No. 11-523 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 1 1-276 became effective on 
June 3, 1997. 

Law 12-164, the "Correctional Treatment Fa- 
cility Temporary Amendment Act of .1998," was 
introduced in Council and assigned Bill No. 
12-578. The Bill was adopted on first and 
second readings on March 3, 1998, and April 7, 
1998, respectively. Signed by the Mayor on 
April 20, 1998, it was assigned Act No. 12-335 
and transmitted to both Houses of Congress for 
its review. D.C. Law 12-164 became effective 
on October 10, 1998. 

Law 12-281, the "Correctional Treatment Fa- 
cility Firearms Registration and Health Occupa- 
tions Licensing Amendment Act of 1998," was 
introduced in Council and assigned Bill No. 
12-584, which was referred to the Committee 
on the Judiciary. The Bill was adopted on first 
and second readings on June 30, 1998, and 
September 22, 1998, respectively. Signed by 
the Mayor on October 8, 1998, it was assigned 
Act No. 12-472 and transmitted to both Houses 
of Congress for its review. D.C. Law 12-281 
became effective on May 28, 1999. 



Cross References 
Section References 

This section is referred to in § 47-2853.04. 



§ 24—261.02. Use of deadly and non-deadly force. 

(a) A private correctional officer may carry firearms provided by the private 
operator only in the following situations: 
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(1) While patrolling the perimeter grounds of the CTF or any other private- 
ly-operated prison facility; 

(2) While transporting inmates assigned to the CTF or to any other private- 
ly-operated prison facility; 

(3) While pursuing inmates assigned to the CTF or to any other privately- 
operated prison facility who have escaped from the custody of the Depart- 
ment of Corrections or the Federal Bureau of Prisons; and 

(4) During a state of emergency as determined by the Department of 
Corrections or the Federal Bureau of Prisons. 

(b) The use of either deadly force or non-deadly force by a private correction- 
al officer employed by the private operator shall at all times be governed by 
Department of Corrections Order 5010.9, as such order may from time to time 
be amended or modified. Notwithstanding the provisions of § 22-4504, a 
private correctional officer shall have the right to possess and use firearms 
provided by, and in the course of employment with, the private operator; 
provided, that such carrying and use is in accordance with the policy estab- 
lished by the Department of Corrections, as set forth in Department Order 
5011,1, as such order may from time to time be amended or modified. A 
private correctional officer shall be authorized to use such firearms only as a 
last resort, and then only in accordance with Department Order 5011.1. 

(c) For the purposes of this section, the private operator shall be considered 
an organization authorized to register firearms pursuant to subchapter I of Unit 
A of Chapter 25 of Title 7. 

(d) Each private correctional officer shall be trained in the use of force and 
the use of firearms, in accordance with procedures that have been reviewed by 
the Department of Corrections. No employee of the private operator shall be 
authorized to carry and use firearms until such employee has successfully 
completed a training program for correctional officers that has been approved 
by the Department of Corrections. 

(June 3, 1997, D.C. Law 1 1-276, § 3, 44 DCR 1416; May 28, 1999, D.C. Law 12-281, 
§§ 2(b), (c), 45 DCR 7991.) 

Historical and Statutory Notes 

Prior Codifications Emergency Amendment Act of 1998 (D.C. Act 

1981 Ed., § 24-495.2. 12-315, March 31, 1998, 45 DCR 2126), § 2(b) 

of the Correctional Treatment Facility Congres- 

Temporary Amendments ot Section sional Review Emergency Amendment Act of 

Section 2(b) of D.C. Law 12-164 added "or 1998 (D>C . Act i 2 -388, June 29, 1998, 45 DCR 

f n ^ 1 ? thc 7 J P T l -y ately " 0perat l ! d Pn - S0n i faClhty ir ! 4 625), and § 2(b) and (c) of the Correctional 

rison^ Treatment Facility Firearms Registration and 

R_' * -i- j i V. r n ■ " ■ ( \/?\ j Health Occupations Licensing Emergency 

he Federal Bureau of bisons in (^) and Amendment ^ of 199g (D c A * 12 _ 442 ; Sep _ 

Sor'in^ tember3, 1998,45 DCR 651 7). " 

Section 4(b) of D.C. Law 12-164 provides that Section 4 of D.C. Act 12-388 provides for the 

the act shall expire after 225 days of its having application of the act. 

taken effect. . , , ,. „. t f T 

Legislative History oi Laws 

Emergency Act Amendments For legislative history of D.C. Law 11-276, 

For temporary amendment of section, see see Historical and Statutory Notes following 

§ 2(b) of the Correctional Treatment Facility § 24-261.01. 
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For legislative history of D.C. Law 12-164, For legislative history of D.C. Law 12-281, 

see Historical and Statutory Notes following see Historical and Statutory Notes following 
§ 24-261.01. " § 24-261.01. 

Library References 
Key Numbers Encyclopedias 

Weapons <3=»1 1(.5). C.J.S. Weapons § 9. 

Westlaw Key Number Search: 406kl 1 (.5). 

§ 24-26 1 *02a* Registration of firearms for private operator. 

(a) In order to register firearms, the private operator shall follow the follow- 
ing procedures: 

(1) To register for interim approval, the private operator shall provide the 
Chief of the Metropolitan Police Department ("Chief of Police") with the 
serial numbers and storage places of firearms in the private operator's 
possession in the District of Columbia. If the Chief of Police determines that 
the information provided is satisfactory, he or she shall issue interim approv- 
al to the private operator for the weapons identified and held in the private 
operator's possession. The interim approval shall be valid for 90 days, 
during which time the private operator shall complete the actions necessary 
to register for permanent approval. 

(2)(A) To register for permanent approval, the private operator shall pro- 
vide the Chief of Police with the following information: 

(i) The names and such other identifying information as the Chief of 
Police may require, of all private correctional officers who will be 
authorized by the private operator to carry and use firearms in the 
course of their assigned duties; 

(ii) Records or other evidence acceptable to the Chief of Police to 
demonstrate that each private correctional officer authorized to carry 
and use firearms has received instructions about all applicable rules of 
the Department of Corrections or the Federal Bureau of Prisons regard- 
ing the use of force and deadly force in the course of his or her duties; 
(iii) Records or other evidence acceptable to the Chief of Police to 
demonstrate that each private correctional officer authorized to carry 
and use firearms has successfully completed the training required by 
§ 24-26 1.02(d); and 

(iv) A sworn affidavit signed by each private correctional officer autho- 
rized to carry and use firearms attesting that he or she has read and 
understands all applicable rules of the Department of Corrections or the 
Federal Bureau of Prisons regarding the use of force and deadly force in 
the course of his or her duties. 

(B) The Chief of Police, upon determining that the information submitted 
in accordance with this paragraph is satisfactory; shall issue permanent 
registration approval to the private operator for the firearms in the private 
operator's possession in the District of Columbia. 

(b) A private operator who is issued firearms registration approval pursuant 
to this section shall be subject to the duties and revocation provisions set forth 
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in §§ 7-2502.08 and 7-2502.09, and other applicable rules and laws of the 
District of Columbia. A private operator shall notify the Chief of Police 
whenever any private correctional officer authorized to carry and use firearms 
leaves the private operator's employment at a facility in the District or other- 
wise ceases to be authorized to carry and use firearms. 

(c) Nothing in § 24-261.02 or this section shall be construed to allow any 
private correctional officer or any other person to remove any weapon regis- 
tered to the private operator from the premises and grounds of the private 
operator's facility except in the performance of assigned duties and in accor- 
dance with laws and rules of the District and federal governments. 

(June 3, 1997, D.C. Law 11-276, § 3a, as added May 28, 1999, D.C. Law 12-281, § 2(d), 
45DCR7991.) 

Historical and Statutory Notes 

Prior Codifications Emergency Amendment Act of 1998 (D.C. Act 

1981 Ed., § 24-495. 2a. 12-442, September 3, 1998, 45 DCR 6517). 

Emergency Act Amendments Legislative History of Laws 

For temporary addition of section, see § 2(d) For legislative history of D.C. Law 12-281, 

of the Correctional Treatment Facility Firearms see Historical and Statutory Notes following 

Registration and Health Occupations Licensing § 24-261.01. 

Library References 
Key Numbers Encyclopedias 

Weapons <3=>12. C.J.S. Weapons § 11. 

Westlaw Key Number Search: 406kl2. 

§ 24-26 1.02b, Health professionals transferring from District government 
employment to employment by a private operator. 

A health professional shall remain covered by § 3-1201.04 if the following 
criteria are met: 

(1) The health professional is transferred from employment by the District 
government to employment by a private operator to perform essentially the 
same services as the person performed while employed by the District 
government and continues to perform such services for the duration of his or 
her employment by a private operator; and 

(2) The health professional is covered by § 3-1201.04. 

(June 3, 1997, D.C. Law 11-276, § 3b, as added Mav 28, 1999, D.C. Law 12-281, § 2(e), 
45 DCR 7991.) 

Historical and Statutory Notes 

Prior Codifications Emergency Amendment Act of 1998 (D.C. Act 

1981 Ed., § 24-495. 2b. 12-442, September 3, 1998, 45 DCR 6517). 

Emergency Act Amendments Legislative History of Laws 

For temporary addition of section, see § 2(e) For legislative history of D.C. Law 12-281, 

of the Correctional Treatment Facility Firearms see Historical and Statutory Notes following 

Registration and Health Occupations Licensing § 24-261.01. 
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Library References 

Key Numbers Encyclopedias 

Physicians and Surgeons <£=>5. C.J.S. Physicians, Surgeons, and other 

Westlaw Key Number Search: 299k5. Health-Care Providers §11. 

§ 24-26 1 .03. Inmates confined to CTF. 

(a) An inmate confined in the CTF shall be deemed to be at all times in the 
legal custody of the Department of Corrections. Only the Department of 
Corrections shall have authority to transfer or assign inmates into or out of the 
CTF. All laws and regulations governing conduct of inmates, including, with- 
out limitation, Title 22 of the District of Columbia Official Code, shall apply to 
inmates confined to the CTF during such time as the CTF is operated by a 
private operator. All laws and regulations establishing penalties for offenses 
committed against correctional officers or other correctional employees, includ- 
ing, without limitation, the penalties provided for in § 22-405, shall apply 
mutatis mutandis to offenses committed against any private correctional officer 
or other employee of the private operator, 

(b) An inmate confined in any privately-operated prison facility established 
pursuant to Subtitle C of the National Capital Revitalization and Self-Govern - 
ment Improvement Act of 1997, approved August 5, 1997 (P.L. 105-33; 111 
Stat. 712), shall be deemed to be at all times in the legal custody of the Federal 
Bureau of Prisons. Only the Federal Bureau of Prisons shall have authority to 
transfer or assign inmates into or out of the privately-operated prison facility. 
All laws and regulations governing conduct of inmates in Federal Bureau of 
Prisons facilities shall apply to inmates confined in any privately-operated 
prison facility during such time as the prison facility is operated by a private 
operator. All laws and regulations establishing penalties for offenses commit- 
ted against correctional officers or other correctional employees shall apply 
wherever applicable to offenses committed against any private correctional 
officer or other employee of the private operator. 

(June 3, 1997, D.C. Law 11-276, § 4, 44 DCR 1416; May 28, 1999, D.C. Law 12-281, 
§ 2(f), 45 DCR 7991.) 

Historical and Statutory Notes 

Prior Codifications 4625), and § 2(1) of the Correctional Treatment. 

1981 Ed., § 24-495.3. Facility Firearms Registration and Health Occu- 
pations Licensing Emergency Amendment Act 

Temporary Amendments of Section of 1998 (D . C . Act 12-442, September 3, 1998, 

Section 2(c) of D.C. Law 12-164 added (b). 45 DCR 6517). 

Section 4 of D.C. Law 12-164 provides that 

the act shall expire after 225 days of its having Legislative History of Laws 
taken effect. For legislative history of D.C. Law 11-276, 

Emergency Act Amendments ^So^r 1 ^ StatUt0iy N ° teS fol,owing 

For temporary amendment of section, see 

§ 2(c) of the Correctional Treatment Facility For legislative history of D.C. Law 12-164, 

Emergency Amendment Act of 1998 (D.C. Act. see Historical and Statutory Notes following 

12-315, March 31, 1998, 45 DCR 2126), § 2(c) § 24-261.01. 

of the Correctional Treatment. Facility Congres- For legislative history of D.C. Law 12-281, 

sional Review Emergency Amendment Act of see Historical and Statutory Notes following 

1998 (D.C. Act 12-388, June 29, 1998, 45 DCR § 24-261.01. 
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Library References 
Key Numbers Encyclopedias 

Convicts @»1, 2. C.J.S. Convicts §§ 2 to 3, 10 to 12. 

Prisons <3*4, 13 CJS Prisons and Rj htg of Prisoners §§ 7 

WestJaw Key Number Searches: 98kl; 98k2; ?n i?9 

310k4; 310kl3. ' 

§ 24— 261 ,04, Immunity from liability; indemnification insurance. 

(a) The private operator shall protect, defend, indemnify, save, and hold 
harmless the District, its officers, agents, servants, employees, and volunteers 
from and against any and all claims, demands, expenses, and liability arising 
out of or relating to acts or omissions of the private operator, its agents, 
servants, subcontractors, and employees in the performance of its contract with 
the District regardless of whether any damage resulting from the private 
operator's act, omission, or default is caused in part by the District, and any 
and all costs, expenses, and attorneys fees incurred by the District as a result of 
any such claim, demand, or cause of action including, but not limited to, any 
and all claims arising from: 

(1) Any breach or default on the part of the private operator in the 
performance of its duties and obligations under its contract with the District; 

(2) Any services rendered by the private operator or by any person or firm 
performing or supplying services, materials, or supplies in connection with 
the performance of the private operator's contract with the District; 

(3) Any person or firm injured or damaged by the private operator, its 
officers, agents, servants, subcontractors, or employees by the publication, 
translation, reproduction, delivery, performance, use, or disposition of any 
data processed under its contract with the District in a manner not autho- 
rized by the contract, or by federal or District statutes or regulations; and 

(4) Any failure of the private operator, its officers, agents, servants, subcon- 
tractors, or employees to observe federal or District laws, including, but not 
limited to, the Constitution of the United States. 

(b) The private operator shall not waive, release, or otherwise forfeit any 
possible defense the District may have regarding claims arising from or made 
in connection with the operation of the CTF by the private operator without the 
consent of the District. The private operator shall preserve all available 
defenses and cooperate with the District to make such defenses available to the 
maximum extent allowed by law. 

(c) The private operator shall provide an adequate policy of insurance to 
cover the indemnification provided for in this section, including coverage for 
civil rights claims. The adequacy of the insurance policy shall be determined 
by a risk management or actuarial firm with demonstrated experience in public 
liability for state and municipal governments. The insurance policy shall 
provide that the District is named as an additional insured and that the District 
shall be sent any notice of cancellation or material alteration. 

(June 3, 1997, D.C. Law 11-276, § 5, 44 DCR 1416.) 
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PRISONS AND PRISONERS §§24-271 to 24-275 

Repealed 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed § 24-495.4. F° r legislative history of D.C. Law 11-276, 

see Historical and Statutory Notes following 
§ 24-261.01. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <$=>24. C.J.S. District of Columbia § 15. 

Westlaw Key Number Search: 132k24. 

§ 24-261.05. Exemptions from leasing and property laws. 

(a) Notwithstanding § 1-301.91, and § 10-801, the Mayor of the District of 
Columbia is authorized to sell and leaseback, in his discretion, for the best 
interests of the District of Columbia, the Correctional Treatment Facility, 
situated on Lot 800 of Square 1 1 12, with a street address of 1901 E Street, S.E. 

(b) Notwithstanding § 10-111, the Council of the District of Columbia ap- 
proves the transfer from the United States government to the District of 
Columbia of jurisdiction over that portion of Lot 800 of Square 1112 upon 
which is situated the District of Columbia Correctional Treatment Facility, as 
shown on a plat to be drawn and filed in the Office of the Surveyor of the 
District of Columbia. 

(June 3, 1997, D.C. Law 11-276, § 6, 44 DCR 1416.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-495.5. For legislative history of D.C. Law 11-276, 

see Historical and Statutory Notes following 
§ 24-261.01. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <S=>23. c J>S- District of Columbia § 9. 

Westlaw Key Number Search: 132k23. 



Subchapter VIII. Correctional Industries Fund. [Repealed] 

§§ 24-271 to 24-275. Establishment of fund; availability of fund for 
rehabilitation of convicts; sale of products and services, depos- 
it of receipts, use; annual report, disposition of funds; trans- 
fer of assets. [Repealed] 

(Oct. 3, 1964, 78 Stat. 1000, Pub. L. 88-622, § 1; May 8, 1996, D.C. Law 11-117, 
§ 17(a), 43 DCR 1179.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., §§ 24-451 to 24-455. F° r legislative history of D.C. Law 11-117, 

in-nT-j ' ce ^a Ar-< -, , „rr see Historical and Statutory Notes following 

1973 Ed., §§ 24-451 to 24-455. §24-23101 
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Chapter 3 
Probation. 

Section 

24-301. Probation system; probation officers; appointment. [Repealed] 

24-302. When probation may be granted; statement to probationers; rules and regula- 
tions. [Repealed] 

24-303. Investigations and reports. 

24-304. Discharge from or continuance of probation; modification or revocation of 
order. 

24-305. Office and supplies for probation officers; expenses. [Repealed] 

24-306. Psychiatric services. 

United States Code Annotated 

Probation, federal criminal procedure, see 18 U.S.C.A. § 3561 et seq. 

§ 24— 301 . Probation system; probation officers; appointment. [Repealed] 

(Oct. 21, 1998, 112 Stat. 2425, Pub. L. 105-274, § 6(c)(2)(A).) 

Historical and Statutory Notes 
Prior Codifications "SEC. 10. EFFECTIVE DATE. 

198.1 Ed., § 24-101. "Except as otherwise specifically provided, 

Effective Dates *^ s ^ ct anc ^ ^ ie amer| dments made by this Act 

Pub.L. 105-274, § 10, Oct. 21, 1998, 1 12 Stat. sha]1 take effect as if included in the enactment 
2429, provides: °f ^t\e XI of the Balanced Budget Act of 1997." 

§ 24—302. When probation may be granted; statement to probationers; 
rules and regulations. [Repealed] 

(Dec. 23, 1963, 77 Stat. 626, Pub. L. 88-241, § 21.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-102. 

§ 24-303. Investigations and reports. 

The probation officers shall carefully investigate all cases referred to them by 
the court, and make recommendations to the court to enable it to decide 
whether the defendant ought to be placed under probation, and shall report to 
the court, from time to time as may be required by it, touching all cases in their 
care, to the end that the court may be at all times fully informed of the 
circumstances and conduct of probationers. 

(June 25, 1910, 36 Stat. 864, ch. 433, § 3.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-103. 
1973 Ed., § 24-103. 
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PROBATION § 24-304 

Cross References 

Community service, see § 16-712. 

Psychiatric services available to probation officers, see § 24-306. 

Restitution or reparation, see § 16-71 1. 

Split sentencing, see § 16-710. 

Library References 
Key Numbers Encyclopedias 

Courts <&»55. C.J.S. Courts §§ 107 to 109. 

Sentencing and Punishment <3=»275. 
Westlaw Key Number Searches: 106k55; 
350hk275. 

§ 24-304* Discharge from or continuance of probation; modification or 
revocation of order. 

(a) Upon the expiration of the term fixed for such probation, the probation 
officer shall report that fact to the court, with a statement of the conduct of the 
probationer while on probation, and the court may thereupon discharge the 
probationer from further supervision, or may extend the probation, as shall 
seem advisable. At any time during the probationary term the court may 
modify the terms and conditions of the order of probation, or may terminate 
such probation, when in the opinion of the court the ends of justice shall 
require, and when the probation is so terminated the court shall enter an order 
discharging the probationer from serving the imposed penalty; or the court 
may revoke the order of probation and cause the rearrest of the probationer 
and impose a sentence and require him to serve the sentence or pay the fine 
originally imposed, or both, as the case may be, or any lesser sentence. If 
imposition of sentence was suspended, the court may impose any sentence 
which might have been imposed. If probation is revoked, the time of probation 
shall not be taken into account to diminish the time for which he was originally 
sentenced. 

(b) If a person violates a condition of probation by using a controlled 
substance or by failing to comply with prescribed treatment for the use of a 
controlled substance, the court may order, in addition to or in lieu of the 
actions and sanctions authorized in subsection (a) of this section, the temporary 
placement of the person in custody, when in the opinion of the court such 
action is necessary for treatment or to assure compliance with conditions of 
probation. 

(June 25, 1910, 36 Stat. 865, ch. 433, § 4; Mar. 10, 1983, D.C. Law 4-202, § 4, 30 DCR 
173; Oct. 10, 1998, D.C. Law 12-165, § 4, 45 DCR 2980.) 

Historical and Statutory Notes 

Prior Codifications duced in Council and assigned Bill No. 4-120, 

1981 Ed § 24-104 which was referred to the Committee on the 

' g Judiciary. The Bill was adopted on first and 

iy/Jfc.d.,8 Z4-1U4. second readings on November 16, 1982, and 

December 14, 1982, respectively. Signed by the 

Legislative History of Laws Mayor on December 28, 1982,' it was assigned 

Law 4-202, the "District of Columbia Sen- Act No. 4-286 and transmitted to both Houses 

tencing Improvement Act of 1982," was intro- of Congress for its review. 
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Law 12-165, the "Truth in Sentencing 
Amendment Act of 1998," was introduced in 
Council and assigned Bill No. 12-523, which 
was referred to the Committee on the Judiciary. 
The Bill was adopted on first and second read- 
ings on March 17, 1998, and April 7, 1998, 



respectively. Signed by the Mayor on April 23, 
1998, it was assigned Act No. 12-343 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law 12-165 became effective on 
October 10, 1998. 



Cross References 

Revocation of probation, authorization and eligibility for work release program, see § 24-241 .01 . 

Section References 

This section is referred to in § 24-241.01. 



Key Numbers 

Sentencing and Punishment <3=>1923, 1953, 

1984, 2000 to 2041. 
Westlaw Key Number Searches: 350hkl923; 

350hkl953; 350hkl984; 350hk2000 to 

350hk2041. 



Library References 

ALR Library 

Right And Sufficiency Of Allocution In Proba- 
tion Revocation Proceeding, 70 A.L.R. 5th 
533. 



Revocation of probation, 

Consideration of alternatives to incarcer- 
ation before revocation, see Black v. 
Romano, U.S.Mo.1985, 105 S.Ct. 2254, 
471 U.S. 606, 85 L.Ed.2d 636, rehear- 
ing denied 105 S.Ct. 3548, 473 U.S. 
921, 87 L.Ed.2d671. 

Failure of indigent defendant to pay fine 
and restitution, equal protection, see 



United States Supreme Court 

Bearden 



v. Georgia, 1983, 103 S.Ct. 
2064, 461 U.S. 660, 76 L.Ed.2d 221, on 
remand 167 Ga.App. 334, 308 S.E.2d 
63. 
Resentencing, drug possession, see U.S. 
v. Granderson, 1994, 114 S.Ct. 1259, 
511 U.S. 39, 127 L.Ed.2d6H. 



Discharge from probation 3 

Jurisdiction 1 

Review 6 

Necessity for hearing 2 

Revocation of probation 4 

Sentence imposition 5 



Notes of Decisions 

States 
1995). 



1. Jurisdiction 

Unlike Super. Ct. Crim. Rule 35(a), this sec- 
tion has no applicability to the issue of how long 
a court retains jurisdiction to vacate a particu- 
lar probationary sentence imposed improperly 
under the controlling sentencing statute. For the 
determination of that jurisdictional issue, the 
court must look to Super. Ct. Crim. Rule 35(a). 
United States v. A.B., 117 WLR 785 (Super. Ct. 
1989). 

2. Necessity for hearing 

A revocation hearing was to be held if defen- 
dant violated his conditions of probation by 
possessing illegal drugs; the community could 
not risk the possible reoccurrence of circum- 
stances that led to murder by defendant, who 
was intoxicated at the time he murdered. United 



Johnson, 123 WLR 2373 (Super. Ct. 



3. Discharge from probation 

Trial court's order purporting to remove 
Youth Corrections Act offender from probation 
by making entry in probation office file was void 
where order was entered without notice to any- 
one, was not entered on court record, and was 
not followed by issuance of certificate of dis- 
charge and where such action was not within 
statutorial alternatives. 18 U.S.C.A. §§ 5010(a), 
5021(b); D. C. Code 1981, § 24-104. Byrd v. U. 
S., 1982, 447 A.2d 454. Infants «S=» 225 

4. Revocation of probation 

Only sanction which can be imposed for de- 
fendant's violation of condition of probation is 
revocation of probation and imposition of all or 
part of original sentence; violations may not be 
punished through finding of contempt. 
D.C.Code 1981, § 24-104. Jones v. U.S., 1989, 
560A.2d513. Contempt <$=> 20 

Court which had lost jurisdiction to revoke 
defendant's probation once probationary period 
expired could not punish defendant for his fail- 
ure to make restitution, in accordance with 
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terms of probation, by holding defendant in 
contempt. D.C.Code 1981, § 24-104. Jones v. 
U.S., 1989, 560 A.2d 513. Contempt <£=> 44 

In order to revoke probation of defendant 
consistent with due process, probationer must 
have acted, or failed to act, in a way that 
foreseeably could result in revocation. 
D.C.C.E. § 24-104; U.S'.C.A.Const. Amend. 5. 
Carradine v. U. S., 1980, 420 A.2d 1385. Con- 
stitutional Law <S» 270(5) 

Trial court deprived defendant of due process 
by revoking his probation solely on basis of his 
mental problems, in that maintenance or 
achievement of a particular level of mental sta- 
bility was not an implied condition of his proba- 
tion, and defendant could not have foreseen that 
his request for additional psychiatric assistance 
would be deemed the equivalent of a probation 
violation. D.C.C.E. § 24-104; U.S.C.A.Const. 
Amend. 5. Carradine v. U. S., 1980, 420 A.2d 
1385. Constitutional Law <£» 270(5) 

Probationer, against whom judgment of pa- 
ternity has been entered, does not stand on 
equal footing with other citizens, and privilege 
of probation could be revoked by court in any 
procedural fashion authorized by statute, and, 
apart from statute, probationer, committed 
summarily, has no recourse to the Constitution 
and may not insist on a trial in any strict or 
formal 'sense. D.C.Code 1951, §§ 11-959, 
24-101 to 24-105. Stevens v. District of Colum- 
bia (Cr.App. 1956) 127 A.2d 147. Children 
Out-of-wedlock <©=> 69 

A probationer who had been arrested on an- 
other charge was properly arrested by proba- 
tion officer for violation of terms of probation 
when she appeared in another court to answer 
the new charge, since only the execution of the 
sentence had been suspended and the require- 
ment as to probable cause for the commission 
of an offense did not apply to her. D.C.Code 
1940, § 24-104. Cooper v. U.S. (Cr.App. 1946) 
48A.2d771. Arrest <3=> 60 

Conditioning probation on restitution, to be 
made by paying compensation award, and re- 
voking probation for failure to pay the award, 
was not improper as imprisoning probationer 
for debt. Longshoremen's and Harbor Work- 
ers' Compensation Act, § 1 et seq., 33 U.S.C.A. 
§ 901 et seq.; D.C.Code 1940, § 24-101 et seq.; 
§36-501, 33 U.S.C.A. §901 note. Basile v. U.S. 
(Cr.App. 1944) 38 A.2d 620. Constitutional 
Law <3=> 83(3) 

5. Sentence imposition 

Upon revoking Youth Rehabilitation Act sen- 
tence, court was authorized to impose adult 
sentence. D.C.Code 1981, § 24-104. Smith v. 
U.S., 1991, 597 A.2d 377. Infants ©=> 69(8) 

Trial court, after suspending execution of pro- 
bationer's sentence of 20 to 60 months in pris- 
on, and placing him on probation for five years, 



§ 24-304 

Note 6 

had discretion, after revoking probation, to im- 
pose a sentence under the Narcotics Addiction 
Rehabilitation Act, where new sentence was 
within statutory limit governing offense of re- 
ceiving stolen property, offense for which pro- 
bationer was convicted. 18 U.S.C.A. § 4253; 
D.C.Code 1973, §§ 22-2207, 24-104. Mulky v. 
U.S., 1982, 451 A.2d 855. Drugs And Narcotics 
€=> 133 

Where probationer, against whom judgment 
of paternity had been entered, was committed 
once for being in arrears in weekly payments 
for support of child, but was released and was 
warned of action which the court would take for 
defaults in the future, and the court waited 
some 8 months, during which period probation- 
er fell at least 12 payments in arrears, before 
acting on its warning and committing proba- 
tioner for 30 days, there was no arbitrary, capri- 
cious, or wilful treatment of probationer at 
hands of court, and court did not abuse its 
discretion. D.C.Code 1951, §§ 11-959, 24-101 
to 24-105. Stevens v. District of Columbia (Cr. 
App. 1956) 127 A.2d 147. Children Out-of- 
wedlock <3=> 69 

Upon revocation of probation, a sentence of 
confinement imposed under § 24-801 et seq. 
may exceed in length an adult sentence of incar- 
ceration originally imposed and suspended. 
United States v. Wheeler, 115 WLR 2025 (Su- 
per. Ct. 1987). 

6. Review 

Review of decision to revoke probation is 
limited to record supported determination that 
conditions of probation have been violated. 
D.C.Code 1981, § 24-104. Smith v. U.S., 1983, 
474 A.2d 1271. Criminal Law <3=> 1 147 

With respect to consequences of revocation of 
probation, standard for review is same as for 
initial sentence. D.C.Code 1981, § 24-104. 
Smith v. U.S., 1983, 474 A. 2d 1271. Criminal 
Law<3=> 1147 

The Court of Appeals may not overturn a 
decision to revoke probation unless there has 
been an abuse of discretion. D.C.C.E. 
§ 24-104. Jones v. U. S., 1979, 401 A.2d 473. 
Criminal Law ®=» 1 147 

Issues as to whether statute authorizing pro- 
bation extension was unconstitutionally vague 
and whether two ex parte extensions of defen- 
dant's probation term violated his procedural 
due process rights because he was not given 
prior notice or an opportunity to be heard could 
not be considered on appeal where they were 
not raised below in motion to vacate sentence. 
D.C.C.E. § 24-104; U.S.C.A.Const. Amends. 5, 
14. Valentine v. U. S., 1978, 394 A.2d 1374. 
Criminal Law <3=> 1030(2) 

A defendant, who has been convicted and 
placed on probation, being subject to surveil- 
lance and discipline and terms and conditions 
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imposed on him, retains his right of appeal, 
whether probation follows actual imposition of 
sentence or suspension of imposition of sen- 
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tence. D.C.Code 1951, § 24-101 et seq. Blohm 
v. District of Columbia (Cr.App. 1955) 113 A.2d 
111. Criminal Law ©=> .1023(9) 



§ 24-305, Office and supplies for probation officers; expenses. [Repealed] 



(June 25, 1910, 36 Stat 865, ch. 433, § 5; Mar. 4, 1919, 40 Stat. 1325, ch. 122; 
Ed., § 24-105; Oct. 21, 1998, 1.12 Stat. 2425, Pub. L. 105-274, § 6(c)(2)(B).) 



1973 



Prior Codifications 

1981 Ed., § 24-105. 
1973 Ed., § 24-105. 

Effective Dates 

Pub.L. 105-274, § 10, Oct, 
2429, provides: 



Historical and Statutory Motes 

"SEC. 10. EFFECTIVE DATE. 

"Except as otherwise specifically provided, 

this Act and the amendments made by this Act 

shall take effect as if included in the enactment 

21, 1998, 1 12 Stat. of title XI of the Balanced Budget Act of 1997." 



§ 24-306, Psychiatric services. 

The Mayor shall appoint a qualified psychiatrist and a qualified psychologist 
whose services shall be available to the following officers to assist them in 
carrying out their duties: 

(1) In criminal cases, the judges and probation officers of the United States 
District Court for the District of Columbia and the judges and Director of 
Social Services of the Superior Court of the District of Columbia; 

(2) The judges and such personnel assigned to the Family Division of the 
Superior Court as the Chief Judge may designate; 

(3) Such officers of the Department of Corrections as the Director thereof 
shall designate; and 

(4) The Board of Parole of the District. 

(June 29, 1953, 67 Stat. 105, ch. 159, § 405; Aug, 16, 1954, 68 Stat 730, ch. 737, § 1; 
July 8, 1963, 77 Stat. 77, Pub. L. 88-60, § 1; July 29, 1970, 84 Stat. 577, Pub. L. 
91-358, title I, § 159(d); June 3, 1997, D.C. Law 11-275, § 15, 44 DCR 1408.) 



Prior Codifications 

1981 Ed., § 24-106. 
1973 Ed.,§ 24-106. 

Legislative History of Laws 

Law 1 1-275, the "Second Criminal Code 
Technical Amendments Act of 1996," was intro- 
duced in Council and assigned Bill No. 1 1-909, 
which was referred to the Committee of the 
Whole. The Bill was adopted on first and sec- 
ond readings on November 7, 1996, and Decem- 
ber 3, 1996, respectively. Signed by the Mayor 
on December 24, 1996, it was assigned Act No. 
1 1-520 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 11-275 became 
effective on June 3, 1 997. 



Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 



Historical and Statutory Notes 

of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
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changes in terminology were made 
tion. 
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Note 2 



this sec- 



Cross References 

Board of Parole, creation, powers and duties, see §§ 24-401.01 to 24-401.03. 
Confinement in mental hospital while in penal institution, see § 24-502. 
Department of Corrections, see §§ 24-21 1.01 1 to 24-2 1 1 .06. 
Investigations and reports by probation officers, see § 24-303. 
Physical and mental examinations and treatment of child, see § 16-23 15. 



Key Numbers 

District of Columbia <3=>7. 

Westlaw Kev Number Search: 132k7. 



Library References 

Encyclopedias 

C.J.S. District of Columbia § 5. 



Notes of Decisions 



Assistance to corrections officers 
Assistance to courts 1 



1 . Assistance to courts 

Although generally an appellate court will not 
review sentences that are within the statutory 
maximum, a sentencing judge should use some 
of the resources which the congress has provid- 
ed in regard to psychiatric evaluation of a pris- 
oner, and should not arbitrarily ignore the data 
properly obtained thereby in fixing a sentence. 
Fed .Rules Crim.Proc. rule 35, 18 U.S.C.A.; 18 
U.S.C.A. § 4208(b, c); D.C.Code 1961, 
§§ 24-106, 24-301 and (a); 28 U.S.C.A. § 2255. 
Leach v. U. S., C.A.D.C.1964, 334 F.2d 945, 1 18 
U.S.App.D.C. 197. Criminal Law &* 1 147 

On adequate averment, defendant has right to 
assistance of court in developing basis for his 
insanity of defense, and such assistance may 
take form of commitment for mental examina- 
tion, examination through Mental Health Com- 
mission or Legal Psychiatric Service, or ap- 
pointment of private experts. 18 U.S.C.A. 
§ 4244; Fed. Rules Crim.Proc. rules 17(b), 28, 
18 U.S.C.A.; D.C.Code 1961, §§ 21-308, 
24-106, 24-301 (a). Brown v. U. S., C.A.D.C. 
1964, 331 F.2d 822, 118 U.S.App.D.C. 76. 
Mental Health <^> 434 

Where at time of sentence upon robbery con- 
viction defendant stated to court that he was 
"under a psychiatrist for one year" in 1935, that 
he "had a mental disorder from 1952," that he 
was "under a doctor in the state prison at 
Trenton" in 1952, and that all but 63 days of the 
past 31 years, since he was 19 years old, he had 
spent in various prisons, and court imposed the 
maximum penalty without responding to defen- 
dant's request for a mental examination prior to 
sentence, case would be remanded to district 
court for reconsideration of the sentence. 



D.C.Code 1961, §§22-2901, 24-101, 24-106, 
24-301; Fed.Rules Crim.Proc. rule 32(c), 18 
U.S.C.A. Leach v. U. S., C.A.D.C. 1 963, 320 
F.2d 670, 115 U.S.App.D.C. 351, on remand 218 
F.Supp.271. Criminal Law ®=> 1189 

In sentencing, the judge must consider a pro- 
gram of rehabilitation designed to preclude, so 
far as current learning can furnish a guide, a 
repetition of the crime, and to such end Con- 
gress has placed several aids at disposal of 
judge, including provisions for presentence in- 
vestigation, for commitment prior to sentence to 
a hospital for examination to determine mental 
competence of the offender, and for appoint- 
ment of psychiatrist and psychologist. 
D.C.Code 1961, §§ 24-101, 24-106, 24-301; 
Fed.Rules Crim.Proc. rule 32(c), 18 U.S.C.A.; 
18 U.S.C.A. § 4208(b); 28 U.S.C.A. § 334. 
Leach v. U. S., C.A.D.C. 1963, 320 F.2d 670, 115 
U.S.App.D.C. 351, on remand 218 F.Supp. 271. 
Mental Health <^ 435 

2. Assistance to corrections officers 

Under statute providing that if director of 
department of corrections believes prisoner is 
mentally ill, he can refer prisoner to psychiatrist 
and, if psychiatrist concurs in that belief, di- 
rector can then transfer prisoner to mental hos- 
pital, before prisoner can be involuntarily trans- 
ferred he is entitled to judicial hearing, jury 
trial, and same rights of notice, counsel and 
cross-examination as are provided for in 1964 
Civil Commitment Act and same procedures for 
release from hospital as are embodied in the 
Act. D.C.C.E. §§ 21-501 et seq., 21-543, 
21-545 to 21-547, 24-106, 24-302, 24-303. 
Matthews v. Hardy, C.A.D.C. 1969, 420 F.2d 
607, 137 U.S.App.D.C. 39, certiorari denied 90 
S.Ct. 1231, 397 U.S. 1010, 25 L.Ed.2d 423. 
Mental Health <^ 436.1 
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Chapter 4 

Indeterminate Sentences and Paroles. 

Subchapter I. General Provisions. 
Section 

24-40.1. Board of Indeterminate Sentence and Parole. [Repealed] 

24-401 a, 24-201b. Board of Parole — Created; members; procedural rules; transfer of 
powers, employees, supplies and appropriations of Board of Indeterminate Sentence and 
Parole; duties of Parole Executive; cooperation of Department of Corrections. [Re- 
pealed] 

24-401c. Application for reduction of sentence. 
24-401.01. Board of Parole — Creation; term of members. 
24-401.02. Powers and duties of Board; transfer of employees, official records, etc. 

from Board of Parole. 
24-401.03. Rulemaking. 

24-402. Employees of Board of Indeterminate Sentence and Parole. [Repealed] 

24-403. Indeterminate sentences; life sentences; minimum sentences. 

24-403.01. Sentencing, supervised release, and good time credit for felonies committed 

on or after August 5, 2000. 
24-404. Authorization of parole; custody; discharge. 

24-405. Arrest for violation of parole. 

24-406. Hearing after arrest; confinement in non-District institution. 

24-407. Repeal of inconsistent laws; savings provision. 

24-408. Prisoners who may be paroled. 

24-409. Federal Parole Board. 

Subchapter II. Interstate Parole and Probation Compact. 

24-451. Authority of Mayor to execute Interstate Parole and Probation Compact. 

24-452. Definitions. 

24-453. Severability. 

Subchapter III. Medical and Geriatric Parole. 

24-461. Definitions. 

24-462. Conditions present at time of sentencing excluded. 

24-463. Board of Parole authority. 

24-464. Medical parole. 

24-465. Conditions for geriatric release. 

24-466. Eligibility for public assistance. 

24-467. Exceptions. 

24-468. Medical and geriatric reduction of sentence. 



Subchapter I. General Provisions. 

United States Code Annotated 

Probation, postsentence administration, federal criminal procedure, see 18 U.S.C.A, § 3601 et seq. 
Sentences generally, federal criminal procedure, see 18 U.S.C.A. § 3551 et seq. 

§ 24-40 1. Board of Indeterminate Sentence and Parole. [Repealed] 

(July 17, 1947, 61 Stat. 379, ch. 263, § 7.) 
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Historical and Statutory Notes 

Prior Codifications 

1981 Ed„§ 24-201. 

§§ 24-40 la, 24-20 lb. Board of Parole — Created; members; procedural 
rules; transfer of powers, employees, supplies and appropri- 
ations of Board of Indeterminate Sentence and Parole; 
duties of Parole Executive; cooperation of Department of 
Corrections. [Repealed] 

(Apr. 28, 1988, D.C. Law 7-103, § 5(a), 34 DCR 8279.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., §§ 24-201 a, 24-20 lb. For legislative history of D.C. Law 7-103, see 

Historical and Statutory Notes following 
§ 24-401.01. 

§ 24— 401 Co Application for reduction of sentence. 

When by reason of his training and response to the rehabilitation program of 
the Department of Corrections it appears to the Board that there is a reason- 
able probability that a prisoner will live and remain at liberty without violating 
the law, and that his immediate release is not incompatible with the welfare of 
society, but he has not served his minimum sentence, the Board in its discretion 
may apply to the court imposing sentence for a reduction of his minimum 
sentence. The court shall have jurisdiction to act upon the application at any 
time prior to the expiration of the minimum sentence and no hearing shall be 
required. If a prisoner is serving a sentence for a crime for which a minimum 
sentence is prescribed by § 24-403(b) his minimum sentence shall not be 
reduced under this section below the minimum sentence so prescribed. 

(July 17, 1947, 61 Stat. 379, ch. 263, § 4; June 29, 1953, 67 Stat. 92, ch. 159, § 201(b).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Eel., § 24-201c. 
1973 Ed., § 24-201c. 



Library References 
Key Numbers Westlaw Key Number Searches: 284k55.1; 

Pardon and Parole <3=>55.1. 350hk2230; 350hk2305; 350hk2328. 

Sentencing and Punishment ®=>2230, 2305, Encyclopedias 

2328. C J.S. Pardon and Parole §§ 42 to 44. 

§ 24-401,01, Board of Parole — Creation; term of members. 

(a) A Board of Parole ("Board") for the penal and correctional institutions of 
the District of Columbia ("District") is established to consist of 5 members 
cLppointed by the Mayor of the District of Columbia ("Mayor") with the advice 
and consent of the Council of the District of Columbia ("Council"). The 
nomincttion of a Board member shall be submitted to the Council for a 90-day 
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period of review excluding days of Council recess. The Council may approve 
or disapprove the nomination by resolution within 90 days of the date the 
nomination is transmitted to the Council. If the Council does not act within 
the 90-day period, the nomination: 

(1) Shall be deemed disapproved; or 

(2) Shall be deemed approved if the Council has not acted on the 3 prior 
nominations for the same vacancy. 

(b) One member of the Board shall be designated as Chairperson of the 
Board ("Chairperson") by the Mayor. Each member of the Board shall be a 
resident of the District selected on the basis of his or her broad experience in 
responsible positions in the fields of corrections, social services, rehabilitation, 
or law, or education in related fields of behavioral science. Members of the 
Board shall be compensated at a rate determined by the Mayor in accordance 
with applicable laws. 

(c) Initial appointments to the Board shall be as follows: the Chairperson 
shall be appointed for 5 years; 2 members shall be appointed for 3 years; and 
2 members shall be appointed for 2 years. Thereafter, all appointments shall 
be for 5 years. In the event of a vacancy on the Board, the Mayor shall appoint 
a successor to complete the unexpired term of that member. 

(d) The Mayor shall submit to the Council a nomination for each position on 
the Board within 60 days of April 28, 1988. 

(e) The Board of Parole as established by Organization Order No. 6, effective 
December 26, 1967 (CO. 67-95; 14 DCR 152), is abolished. 

(f) Each member of the Board of Parole established pursuant to Organization 
Order No. 6, effective December 26, 1967 (CO. 67-95; 14 DCR 152), serving as 
a member as of April 28, 1988, shall serve as an interim member of the Board 
established by this section, until a replacement member, appointed pursuant to 
this section, is sworn in. 

(Apr. 28, 1988, D.C. Law 7-103, § 2, 34 DCR 8279.) 

Historical and Statutory Notes 

Prior Codifications which was referred to the Committee on the 

1981 Ed § 24-201 1 Judiciary. The Bill was adopted on first and 

second readings on Nov. 10, 1987 and Nov. 
, . , A . „. A rT 24, 1987, respectively. Deemed approved with- 

Legislate History oi Laws Qut ^ signa f ure of £ e Mayor on gecember 1 4, 

Law 7-103, the "District of Columbia Board 1987, it was assigned Act No. 7-122 and trans- 
of Parole Amendment Act of 1987," was intro- mitted to both Houses of Congress for its re- 
duced in Council and assigned Bill No. 7-133, view. 

Cross References 
Section References 

This section is referred to in § 24-401.03. 
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Library References 
Key Numbers Encyclopedias 

Pardon and Parole <S=»55.1. ' c.J.S. Pardon and Parole §§ 42 to 44. 

West law Key Number Search: 284k55. 1 . 

Notes of Decisions 

Communication from court 1 2. Immunity from liability 
Immunity from liability 2 Doctor who evaluated parolee's future dan- 
gerousness at parole board's request, for pur- 
pose of enabling parole board to determine 
1. Communication from court whether parole should be revoked, shared in 
Trial court's ex parte communication to Pa- parole board's judicial immunity Prom liability 
role Board concerning apparent inconsistency in tort when doctor erroneously advised parole 
between Parole Board's recommendation and board that parolee presented no danger to com- 
recommendation of the Classification Commit- munity, just a few weeks before he shot women 
tee with respect to possible Youth Rehabilitation with firearm; it was immaterial whether doctor 
Act sentencing of defendant was harmless. was employee of parole board or independent 
ABA Code of Jud. Conduct, Canon 3, subd. A(4); contractor. Cunningham v. District of Colum- 
D.C.Code 1981, § 24-803. Foster v. U.S., 1992, bia, 1990, 584 A.2d 573. Physicians And Sur- 
615 A.2d 213. Criminal Law <3=> 1166.22(1) geons <3=> 7 

§ 24—401.02. Powers and duties of Board; transfer of employees, official 
records, etc. from Board of Parole. 

(a) The Board shall: 

(1) Determine if and when it is in the best interest of society and the 
offender to release him or her on parole or on conditional release in the case 
of committed youth offenders; 

(2) Determine the terms and conditions of parole or conditional release; 

(3) Super-vise parolees in the community; and 

(4) Determine if and when to terminate parole or conditional release or to 
modify the terms or conditions of parole or conditional release. 

(b) A quorum shall consist of 3 members of the Board. All decisions 
regarding approval, denial, or revocation of parole shall be by majority vote of 
the Board. 

(c) The Chairperson shall preside at meetings of the Board and provide for 
and supervise the administrative and ministerial activities and personnel of the 
Board. 

(d) The Chairperson shall insure that all Board policies, plans, rules, and 
standards are coordinated with the Department of Corrections in order to 
provide for an effective and integrated correctional system and for continuity in 
treatment and training of offenders that is geared to their readjustment as 
productive and useful members of society. 

(e) The employees, official records, furniture, supplies, and any unexpended 
balance of any appropriation of the Board of Parole shall be transferred to the 
Board. 

(Apr. 28, 1988, D.C. Law 7-103, § 3, 34 DCR 8279.) 
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Prior Codifications 

1981 Ed., § 24-201.2. 



Historical and Statutory Notes 

Legislative History of Laws 

For legislative history of D.C. Law 7-103, see 
Historical and Statutory Notes following 
§ 24-401.01. 



Cross References 
Section References 

This section is referred to in § 24-401.03. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole <S=>55. 1 . c.J.S. Pardon and Parole §§ 42 to 44. 

Westlaw Key Number Search: 284k55.1. 



Notes of Decisions 



Board decisions 3 
Construction and application 
Due process 4 
Parole determinations 2 



1 . Construction and application 

The statutes regarding powers of federal 
board of parole and District of Columbia Board 
of Indeterminate Sentence and Parole indicates 
congressional intent to provide a uniform ad- 
ministration of federal and district laws with 
respect to the control of released prisoners. 1 8 
U.S.C.A. §§ 710, 715-71 6b; D.C.Code 1940, 
§§ 24-201, 24-208. Gould v. Green, 1944, 141 
F.2d 533, 78 U.S.App.D.C. 363. Pardon And 
Parole ©=> 42.1 

2. Parole determinations 

District of Columbia Board of Indeterminate 
Sentence and Parole had power to impose con- 
ditions upon release of prisoner who had served 
full time of sentence with deductions for good 
conduct and in event of violation of conditions 
to recommit him to serve out balance of his 
§§ 4161, 4164, 4201, 4203, 
1940, §§ 24-201, 24-208. 
1944, 141 F.2d 533, 78 
Prisons^ 15(6) 

The power of United States Board of Parole to 
impose conditions on release on account of de- 
ductions for good conduct of United States pris- 
oners passed from United States Board of Pa- 
role to district board of penal institutions by 
statute with respect to United States prisoners 
in penal institutions of the District of Columbia. 
18 U.S.C.A. §§ 4161, 4164, 4201; D.C.Code 
1940, §§ 24-201 to 24-208, 24-209. Ex parte 
Gould, D.D.C1943, 51 F.Supp. 354. Prisons <&» 
15(6) 

Parole board's policy guidelines governing 
set-off dates are not formal "regulations," as 
would require compliance with agency's own 



term. 18 U.S.C.A. 
4204; D.C.Code 
Gould v. Green, 
U.S.App.D.C. 363. 



promulgated regulations. Hall v. Henderson, 
1996, 672 A.2d 1047. Pardon And Parole ©=> 63 

Parole board did not base its decision to im- 
pose five-year set-off on erroneous information, 
where finding that petitioner displayed unusual 
cruelty to victim in instant offense referred to 
shooting and wounding of two individuals in 
presence of victim's children, not to mistake in 
hearing official's report that petitioner had as- 
saulted mail carrier at gunpoint. D.C.Mun. 
Regs, title 28, § 104.11. Hall v. Henderson, 
1996, 672 A.2d 1047. Pardon And Parole ©=> 63 

Parole board satisfied minimal requirement of 
policy guidelines by listing aggravating factors 
of negative institutional behavior and cruelty to 
victim in support of deviating from prescribed 
parole set-off. D.C.Mun. Regs. title 28, 
§ 104.11. Hall v. Henderson, 1996, 672 A.2d 
1047. Pardon And Parole e=> 63 

"Double counting" occurs when parole com- 
mission, in setting parole hearing or rehearing 
date, relies upon aggravating factor to generate 
presumptive parole date for prisoner under Fed- 
eral Parole Guidelines, and then applies same 
factor in determining whether to extend date 
beyond presumptive date set out under Guide- 
lines. Hall v. Henderson, 1996, 672 A.2d 1047. 
Pardon And Parole <S=> 63 

Abuse of discretion arises from double count- 
ing in parole context, since inmate is inordi- 
nately prejudiced whenever single unfavorable 
factor is given twice its weight for same deter- 
mination. Hall v. Henderson, 1996, 672 A. 2d 
1047. Pardon And Parole <^> 63 

Parole board did not double count violent 
nature of petitioner's armed offenses, where risk 
of violence factor used to adjust parole eligibili- 
ty score was not identical to unusual cruelty to 
victim factor used to arrive at separate determi- 
nation of five-year set-off. D.C.Mun. Regs, title 
28, § 204.18. Hall v. Henderson, 1996, 672 
A.2d 1047. Pardon And Parole <3=* 63 
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Escape from halfway house, followed shortly 
after apprehension by possession of contraband, 
could reasonably be viewed as "extremely seri- 
ous negative institutional behavior," within 
meaning of Board of Parole guideline entitling 
Board to schedule parole reconsideration date 
longer than prescribed set-off time that offender 
was required to remain incarcerated before be- 
ing reconsidered for parole. D.C. Code 1981, 
§ 24-201(2) (Repealed); D.C. Mun.Regs. tit. 28, 
§ 104. White v. Hyman, 1994, 647 A.2d 1175. 
Pardon And Parole <&* 49 

3. Board decisions 

Statutory language does not explicitly require 
that Parole Board vote to terminate parole or 
conditional release or to modify terms or condi- 
tions of parole or conditional release occur at 
Board meeting. D.C.Code 1981, § 24-201.2. 
Bennett v. Ridley, 1993, 633 A.2d 824. Pardon 
And Paroled 60, 91 

4. Due process 

Parole statute and related regulations do not 
confer upon inmate a liberty interest in parole 
set-off decisions, entitling inmate to due process 
protections. U.S.C.A. Const.Amend. 14; 
D.C.Code 1981, § 24-204(a); D.C.Mun.Regs. ti- 
tle 28, §§104.1, 104.2, 104.11. Hall v. 
Henderson, 1996, 672 A. 2d 1047. Constitution- 
al Law <&* 272.5; Pardon And Parole <$^ 63 

Although due process clause shields from ar- 
bitrary or capricious deprivation those facets of 
convicted criminal's existence that qualify as 
liberty interests, those interests are created, if at 
all, by state law unless they inhere in due pro- 
cess clause. U.S.C.A. Const.Amend. 14. Hall v. 
Henderson, 1996, 672 A. 2d 1047. Constitution- 
al Law <3=> 272.5 

Right to particular set-off date for parole 
hearing is not inherent in due process clause. 



U.S.C.A. Const.Amend. 14. Hall v. Henderson, 
1996, 672 A. 2d 1047. Constitutional Law <3=* 
272.5 

Parole board's scheduling of set-off date can- 
not be "atypical and significant hardship" on 
inmate creating liberty interest protected by due 
process, unless board's discretion under policy 
guidelines is subject to such substantive limita- 
tion on official discretion that failure to honor 
limitation would be characterized as depriva- 
tion of liberty. U.S.C.A. Const.Amend. 14. 
Hall v. Henderson, 1996, 672 A.2d 1047. Con- 
stitutional Law <S=» 272.5; Pardon And Parole 
<^63 

Even though parole board's policy guidelines 
required board to have some basis for deviating 
from prescribed set-offs, board was not restrict- 
ed to considering only enumerated factors, and 
therefore, guidelines vested substantial discre- 
tion in board to deviate; consequently, guide- 
lines lacked substantial limitations on official 
discretion required for regulation to give rise to 
liberty interest protected under due process. 
U.S.C.A. Const.Amend. 14. Hall v. Henderson, 
1996, 672 A. 2d 1047. Constitutional Law <&* 
272.5; Pardon And Parole &* 63 

Possibility of parole from shorter set-off pro- 
vides no more than mere hope that benefit will 
be obtained, a hope which is not protected by 
due process. U.S.C.A. Const.Amend. 14. Hall 
v. Henderson, 1996, 672 A.2d 1047. Constitu- 
tional Law <3=^ 272.5 

Parole board's deviation from prescribed set- 
off dates was not "atypical and significant hard- 
ship" on inmate creating liberty interest pro- 
tected by due process, since boards policy 
guidelines did not put substantive limitations on 
board's discretion. U.S.C.A. Const.Amend. 14. 
Hall v. Henderson, 1996, 672 A.2d 1047. Con- 
stitutional Law <§=> 272.5; Pardon And Parole 
&* 63 



§ 24-401.03. Rulemaking. 

The Mayor shall promulgate proposed rules to implement the provisions of 
§§ 24-401.01 to 24-401.03. The proposed rules shall be submitted to the 
Council for a 60-day period of review, excluding Saturdays, Sundays, legal 
holidays, and days of Council recess. If the Council does not approve or 
disapprove the proposed rules, in whole or in part, by resolution within this 
60-day review period, the proposed rules shall be deemed approved. Nothing 
in this section shall affect any requirements imposed upon the Mayor by 
subchapter I of Chapter 5 of Title 2. 

(Apr. 28, 1988, D.C. Law 7-103, § 4, 34 DCR 8279.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-201.3. For legislative history of D.C. Law 7-103, see 

Historical and Statutory Notes following 
§ 24-401.01. 

Library References 
Key Numbers Encyclopedias 

District of Columbia <S=»7. c.J.S. District of Columbia § 5. 

Westlaw Key Number Search: 132k7. 

§ 24-402. Employees of Board of Indeterminate Sentence and Parole. 
[Repealed] 

(July 17, 1947, 61 Stat. 379, ch. 263, § 7.) 

Historical and Statutory Motes 

Prior Codifications 

1981 Ed., § 24-202. 

§ 24-403, Indeterminate sentences; life sentences; minimum sentences. 

(a) Except as provided in subsections (b) and (c) of this section, in imposing 
sentence on a person convicted in the District of Columbia of a felony, the 
justice or judge of the court imposing such sentence shall sentence the person 
for a maximum period not exceeding the maximum fixed by law, and for a 
minimum period not exceeding one-third of the maximum sentence imposed, 
and any person so convicted and sentenced may be released on parole as herein 
provided at any time after having served the minimum sentence. Where the 
maximum sentence imposed is life imprisonment, a minimum sentence shall be 
imposed which shall not exceed 1 5 years imprisonment. 

(b) The minimum sentence imposed under this section on a person convicted 
of an assault with intent to commit rape in violation of § 22-401, or of armed 
robbery in violation of § 22-4502 shall be not less than 2 years if the violation 
occurs after the person has been convicted in the District of Columbia or 
elsewhere of a crime of violence as defined in § 22-4501, providing for the 
control of dangerous weapons in the District of Columbia. The minimum 
sentence imposed under this section on a person convicted of rape in violation 
of § 22-4801, shall not be less than 7 years if the violation occurs after the 
person has been convicted in the District of Columbia or elsewhere of a crime 
of violence, as so defined. The maximum sentence in each case to which this 
subsection applies shall not be less than 3 times the minimum sentence 
imposed, and shall not be more than the maximum fixed by law. 

(c) For a person convicted of: (1) a violation of § 22-405 (relating to assault 
with a dangerous weapon on a police officer) occurring after the person has 
been convicted of a violation of that section or of a felony, either in the District 
of Columbia or in another jurisdiction; (2) a violation of § 22-4503, providing 
for the control of dangerous weapons in the District (relating to illegal posses- 
sion of a pistol), occurring after the person has been convicted of violating that 
section; or (3) a violation of § 22-2501 (relating to possession of implements of 
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crime) occurring after the person has been convicted in the District of Colum- 
bia of a violation of that section or of a felony, either in the District of Columbia 
or in another jurisdiction, the minimum sentence imposed under this section 
shall not be less than 1 year, and the maximum sentence shall not be less than 3 
times the minimum sentence imposed nor more than the maximum fixed by 
law. 

(July 15, 1932, 47 Stat. 697, ch. 492, § 3; June 6, 1940, 54 Stat. 242, ch. 254, § 2; June 
29, 1953, 67 Stat. 91, ch. 159, § 201(a); Feb. 26, 1981, D.C. Law 3-113, § 4, 27 DCR 
5624.) 

Historical and Statutory Notes 

Prior Codifications 3-307 and transmitted to both Houses of Con- 

1981 Ed., § 24-203. gress for its review. 

1973 Ed., § 24-203. 

References in Text 

Legislative History of Laws Subsection (b) of this section was added by 
Law 3-113, the "District of Columbia Death the Act of June 29, 1953 and originally con- 
Penalty Repeal Act of 1980," was introduced in tained the phrase "armed robbery in violation 
Council and assigned Bill No. 3-395, which was of section 810 of such Act (D.C. Code 
referred to the Committee on the Judiciary. 22-3202)." Section 810 of the Act of March 3, 
The Bill w r as adopted on first and second read- 1901 is found in the Code as § 22-2801 and 
ings on November 12, 1980 and December 9, concerns the crime of robbery. Section 
1980, respectively. Signed by the Mayor on 22-3202 [§ 22-4502, 2001 Ed.] concerns the 
December 17, 1980, it was assigned Act No commission of a crime while armed. 

Cross References 

Armed offenses, added punishment for committing crime when armed, see § 22-4502. 

Assault with intent to kill, rob, rape, or poison, see § 22-401. 

Burglary, see § 22-801. 

Crime of violence defined, see § 22-4501. 

Robbery, see § 22-2801. 

Sexual abuse generally, see § 22-3001 et seq. 

Section References 

This section is referred to in §§ 24-40 lc and 24-407. 

Library References 
Key Numbers Encyclopedias 

Assault and Battery <S=> 100. C J.S. Assault and Battery § 130. 

Rape^64. _■ CJ.S. Rape §§ 86 to 88. 

Sentencing and Punishment <S=» 1055, 1056. 

Weapons <S=> 17(8). CJ.S. Weapons § Is. 

Westlaw Key Number Searches: 350hkl055; 
350hkl056; 37kl00; 321k64; 406kl7(8). 

United States Code Annotated 

Applicability of this section to federal sentences for continuing criminal enterprises, see 21 U.S.C.A. 
§ 848(d). 

Notes of Decisions 

Accessories to offenses 8 Merger of offenses 4 

Construction with federal law 1 Minimum sentences 2 

Criminal contempt 7 
Homicide 5 
Maximum sentences 3 
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Weapons offenses 6 



1. Construction with federal law 

The interaction of former 18 U.S.C. 
§ 4205(a), and this section should give full ef- 
fect to the sentence aggregation approach indi- 
cated by 18 U.S.C. § 4205(a), while at the same 
time obligating prisoners to serve at least the 
minimum term or terms imposed under the 
D.C, Code. Thus the FBP should follow a uni- 
form, full aggregation approach in calculating 
parole eligibility for persons incarcerated in fed- 
eral penitentiaries. Whether consecutive sen- 
tences are imposed solely under the U.S. Code, 
or under the federal code and the D.C. Code, all 
should be added together to arrive at a single 
aggregate sentence. But because the D.C. Code 
"otherwise provides," the 10-year cap indicated 
in 18 U.S.C. § 4205(a) would not be dispositive 
when a D.C. Code sentence is implicated. Rath- 
er, the prisoner would remain ineligible for 
parole until he completed service of time equiv- 
alent to the minimum D.C. Code sentence or 
sentences. United States v. Johnson, 114 WLR 
2089 (Super. Ct. 1986). 

2. Minimum sentences 

Sentence of three to nine years, under Feder- 
al Youth Corrections Act, for robbery, although 
erroneous in that part which undertook to fix 
three year minimum, was lawful sentence. 
D.C.Code 1961, § 24-203; 18 U.S.C.A. 
§ 5010(c). Tatum v. U. S., C.A.D.C.1962, 310 
F.2d 854, 114 U.S.App.D.C. 49. Infants &* 
69(3.1) 

Felony threat defendant's sentence was illegal 
in that it failed to state mandatory minimum 
term. D.C.Code 1981, § 24-203(a). Joiner v. 
U.S., 1991, 585 A.2d 176. Extortion And 
Threats <3=> 33 

Defendant convicted of armed robbery was 
not improperly denied certain procedural rights 
guaranteed by statute before sentence may be 
enhanced on ground that trial court enhanced 
minimum term of his sentence due to prior 
robbery conviction, in that trial court did not 
state that minimum sentence was predicated 
upon defendant's prior robbery conviction, in- 
formation citing to robbery committed in Mary- 
land was on its face a nullity because enhance- 
ment statute expressly provides that prior crime 
must have been committed in District of Colum- 
bia, and minimum sentence was exactly one 
third of maximum sentence. D.C.Code 1981, 
§§ 22-3202(a)(2), 23-1 1 1(b), 24-203(a). Brown 
v. U.S., 1984, 474 A. 2d 161. Indictment And 
Information < 3= 3 1 13 

Where notice of appeal was filed after trial 
court sentenced defendant but before trial court 
entered order setting minimum sentences, trial 
court was without jurisdiction to modify the 
sentence so as to provide for the minimum 



sentencing required by statute; remand was 
required for entry of minimum sentences. 
D.C.C.E. § 24-203. Smith v. U. S., 1976, 357 
A.2d 4 1 8 . Criminal Law ©=> 1 083 

3. Maximum sentences 

Where defendant was sentenced in 1936 to 
30-year term for second-degree murder and was 
given conditional release when his accumulated 
good time and industrial good time allowances 
and his time already served totalled 30 years, 
defendant was thereafter under the supervision 
of the United States Board of Parole until his 
maximum sentence expired, not counting his 
good time and industrial time allowances. 18 
U.S.C.A. §§ 4161-4164, 4202; D.C.Code 1940, 
§§ 24-203, 24-204; Act June 6, 1940, § 9(b), 54 
Stat. 244. Johnson v. Ward, D.D.C1959, 171 
F.Supp. 26, affirmed 278 F.2d 245, 107 
U.S.App.D.C. 365. Prisons ©=> 15(6) 

An "indeterminate sentence" differs from a 
"determinate sentence" only in that the former 
imposes a minimum term; the good time and 
industrial time of provisions, however, are 
geared to the maximum term and the minimum 
term does not affect the computation. 
D.C.Code 1940 §§ 24-203, 24-204; Act June 6, 
1940, § 9(b), 54 Stat. 244; 18 U.S.C.A. § 4202. 
Johnson v. Ward, D.D.C1959, 171 F.Supp. 26, 
affirmed 278 F.2d 245, 107 U.S.App.D.C. 365. 
Prisons <3= 15(4) 

Argument that Indeterminate Sentences Act 
established 45-year maximum term as basis for 
mandated application of good time credits to 
maximum sentence of life imprisonment would 
not be addressed for first time on inmate's ap- 
peal from denial of habeas corpus petition seek- 
ing good time credits as question was one for 
administrative agency to consider in first in- 
stance. D.C.Code 1981, § 24-203. Murray v. 
Stempson, 1993, 633 A.2d 48. Habeas Corpus 
<3=> 816 

4. Merger of offenses 

Prospect of having conviction "automatically" 
set aside under Youth Corrections Act was a 
difference so important as to outweigh possibili- 
ty of longer confinement and to warrant conclu- 
sion that second sentence, of thirty-four months 
to one hundred and two months, under Indeter- 
minate Sentence Law, was more severe than 
first sentence, of three to nine years, under 
Youth Corrections Act, for robbery; and, ac- 
cordingly, second sentence, entered on motion 
to correct, was invalid where offender had al- 
ready begun to serve first sentence. D.C.Code 
1961, § 24-203; 18 U.S.C.A. § 5010(c). Tatum 
v. U. S., C.A.D.C.1962, 310 F.2d 854, 114 
U.S.App.D.C. 49. Infants <s=> 68.1 

Statutory ten-year ceiling on term to be 
served on federal sentences before being eligi- 
ble for parole did not apply to prisoner incar- 
cerated in federal prison for consecutive federal 
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and District Columbia sentences, and thus the 
Federal Bureau of Prisons correctly aggregated 
District of Columbia minimum sentence and 
minimum sentence for one of the two federal 
convictions for a total of 18 years and four 
months before prisoner would be eligible for 
parole. 18 U.S.C.A. § 4205(a, h); D.C. Code 
1981, §§ 24-203 to 24-209. Chatman-Bey v. 
Smith, 1984, 594 F.Supp. 718, amendment de- 
nied 597 F.Supp. 509, reversed 797 F.2d 987, 
254 U.S.App.D.C. 320, rehearing granted and 
vacated 821 F.2d 789, 261 U.S.App.D.C. 301, 
on rehearing 864 F.2d 804, 274 U.S.App.D.C. 
398. Pardon And Parole <3>.51 

Under "rule of lenity," when it is unclear 
whether legislature intended to impose multiple 
punishments, multiple convictions under same 
statute that are based on same act will merge. 
Heard v. U.S., 1996, 686 A.2d 1026. Criminal 
Law <&* 30 

Because theoretical underpinning of com- 
mon-law notion of accessory after the fact is 
derivative liability, accessory's liability must 
have basis in liability of principal, and there- 
fore, when convictions of principal merge, con- 
victions of accessory must also merge, but when 
convictions of principal do not merge, neither 
will convictions of accessory merge. D.C. Code 
1981, § 22-106. Heard v. U.S., 1996, 686 A.2d 
1026. Criminal Law <&* 30 

Defendant's convictions for two counts of be- 
ing accessor}' after the fact to assault with intent 
to kill while armed and one count of being 
accessory after the fact to possession of firearm 
during crime of violence, which arose from inci- 
dent in which two passengers in automobile 
driven by defendant opened fire on occupants of 
another vehicle, did not merge, because under- 
lying offenses did not merge; underlying assault 
charges did -not merge because two distinct 
victims were injured, and firearm charge did 
not merge with assault charges. D.C. Code 
1981, § 22-106. Heard v. U.S., 1996, 686 A.2d 
1026. Criminal Law <S=> 30 

Rule of lenity is reserved for situations where 
language and structure, legislative history, and 
motivating policies behind statute do not re- 
move any reasonable doubt as to scope of stat- 
ute with respect to multiple punishments. 
Heard v. U.S., 1996, 686 A.2d 1026. Statutes 
<3» 241(1) 

5 . Homicide 

Sentences imposed by trial court for defen- 
dant's convictions of murder in the first degree 
were not erroneous by trial court's failure to 
explicitly set forth minimum term of incarcera- 
tion since sentences for first-degree murder 
were outside District of Columbia Code require- 
ment that, where maximum sentence imposed is 
life imprisonment, minimum sentence shall be 
imposed which shall not exceed 15 years' im- 
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prisonment, but were controlled by special stat- 
ute providing that, notwithstanding any other 
provision of law, person convicted of first-de- 
gree murder and upon whom life imprisonment 
sentence is imposed shall be eligible for parole 
after expiration of 20 years. D.C. Code 1973, 
§§ 22-2404, 24-203. U. S. v. Bryant, C.A.D.C. 
1981, 663 F.2d 293, 214 U.S.App.D.C. 116. 
Homicide @=> 354(1) 

Defendant's two life sentences lor murder in 
the first degree were not illegal on basis that 
defendant never received a minimum sentence 
as required by law since statute establishing 
that defendant would be eligible for parole after 
first-degree murder conviction after expiration 
of 20 years, notwithstanding any provision of 
law, was a special statute which controlled stat- 
ute providing that, where maximum sentence 
imposed is life imprisonment, minimum sen- 
tence shall be imposed which shall not exceed 
15 years. D.C.Code 1973, §§ 22-2404, 24-203. 
Bryant v. Civiletti, C.A.D.C. 1981, 663 F.2d 286, 
214 U.S.App.D.C. 109. Homicide <$=> 354(2) 

Sentences of six and two-thirds to 20 years' 
imprisonment for each of defendant's two con- 
victions as accessory after the fact to assault 
with intent to kill while armed were permissi- 
ble; maximum penalty for underlying crime was 
life imprisonment, and defendant's maximum 
potential sentence on each count of 20 years' 
imprisonment was less than 45 -year term which 
has been imposed in other cases in which life 
imprisonment was possible, and thus was neces- 
sarily less than half of maximum sentence to 
which principal may be sentenced. D.C.Code 
1981, §§ 22-106, 22-501, 22-3202. Heard v. 
U.S., 1996, 686 A.2d 1026. Homicide <£=> 
354(1) 

Maximum minimum sentence of 15 years' 
imprisonment applicable to all life sentences 
applies when lesser sentence is imposed upon 
conviction for crime for which life sentence 
could be imposed and defendant who was sen- 
tenced to a maximum of 60 years in prison for 
second-degree murder could not be sentenced 
to a minimum of 20 years. D.C.Code 1981, 
§ 24-203(a). Haney v. U.S., 1984, 473 A.2d 
393. Homicide ^354(1) 

6. Weapons offenses 

Trial court should have prescribed both a 
minimum and maximum term in sentencing 
defendant on conviction of unlawfully possess- 
ing an unregistered sawed -off shotgun. 
D.C.C.E. § 24-203. U. S. v. Wilkerson, C.A.D.C. 
1978, 598 F.2d 621, 194 U.S.App.D.C. 393. 
Weapons^ 17(8) 

7. Criminal contempt 

Indeterminate Sentence Act does not apply to 
a criminal contempt conviction. D.C.Code 
1981, § 24-203(a). Matter of Neal, 1984, 475 
A.2d 390. Contempt <3=> 72 
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8. Accessories to offenses did noL break link between accessor}' and prin- 

Accessory statute enacted by Congress for cipal and common-law notion of derivative cul- 

District of Columbia modified common law by pability. D.C.Code 1981, § 22-106. Heard v. 

lowering punishment of accessory to one half of U.S., 1996, 686 A. 2d 1026. Criminal Law <&=> 

maximum authorized penalty of principal, but 75, 82 

§ 24-403*01. Sentencing, supervised release, and good time credit for 
felonies committed on or after August 5, 2000. 

(a) Notwithstanding any other provision of law, for any felony committed on 
or after August 5, 2000, the court shall impose a sentence that: 

(1) Reflects the seriousness of the offense and the criminal history of the 
offender; 

(2) Provides for just punishment and affords adequate deterrence to poten- 
tial criminal conduct of the offender and others; and 

(3) Provides the offender with needed educational or vocational training, 
medical care, and other correctional treatment. 

(b) If an offender is sentenced to imprisonment, or to commitment pursuant 
to § 24-903, under this section, the court shall impose an adequate period of 
supervision to follow release from the imprisonment or commitment. 

(c) In the case of a felony described in § 24-1 12(h), a sentence under this 
section of imprisonment, or of commitment pursuant to § 24-903, shall be for a 
definite term, which shall not exceed the maximum term allowed by law or be 
less than any minimum term required by law. A person sentenced under this 
section to imprisonment, or to commitment pursuant to § 24-903, for such a 
felony shall serve the term of imprisonment or commitment specified in the 
sentence, less any time credited toward service of the sentence under subsec- 
tion (d) of this section. 

(d) A person sentenced to imprisonment, or to commitment pursuant to 
§ 24-903, under this section may receive good time credit toward service of the 
sentence only as provided in 18 U.S.C. § 3624(b). 

(e) The sentence imposed under this section on a person convicted of assault 
with intent to commit first or second degree sexual abuse or child sexual abuse 
in violation of § 22-401, or of armed robbery in violation of § 22-4502, shall be 
not less than 2 years if the violation occurs after the person has been convicted 
in die District of Columbia or elsewhere of a crime of violence as defined in 
§ 22-4501, providing for the control of dangerous weapons in the District of 
Columbia. The sentence imposed under this section on a person convicted of 
first or second degree sexual abuse or child sexual abuse in violation of 
§ 22-3002, § 22-3003, or §§ 22-3008 through 22-3010, shall not be less than 7 
years if the violation occurs after the person has been convicted in the District 
of Columbia or elsewhere of a crime of violence, as so defined. 

(f) The sentence imposed under this section shall not be less than 1 year for a 
person convicted of: 

(1) Assault with a dangerous weapon on a police officer in violation of 
§ 22-405, occurring after the person has been convicted of a violation of that 
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section or of a felony, either in the District of Columbia or in another 
jurisdiction; 

(2) Illegal possession of a pistol in violation of § 22-4503, occurring after 
the person has been convicted of violating that section; or 

(3) Possession of the implements of a crime in violation of § 22-2501, 
occurring after the person has been convicted of a violation of that section or 
of a felony, either in the District of Columbia or in another jurisdiction. 

(July 15, 1932, 47 Stat. 697, ch. 492, § 3a, as added Oct. 10, 1998, D.C. Law 12-165, 
§ 2, 45 DCR 2980.) 

Historical and Statutory Motes 

Prior Codifications Council and assigned Bill No. 12-523, which 

1981 Ed., § 24-203.1. was referred to the Committee on the Judiciary. 

_ , The Bill was adopted on First and second read- 

Emergency Act Amendments . on ^^ and im 

For temporary (90-day) amendment or sec- . , „. , , jU ** a -i t? 
. . c q, \ r A, c / -v, t> t c respectively. Signed by the Mayor on April 23, 
tion, see s 8(a) or the Sentencing Reform Emer- ,_£, . " . & . J , T ---,,, V 
gency Amendment Act of 2000 (D.C. Act 1998, it was assigned Act No. 12-343 and trans- 
13-410, August 11, 2000, 47 DCR 7271). For mitted to both Houses of Congress for its re- 
temporary (90-day) addition of § 24-203.2 view. D.C. Law 12-165 became effective on 
[1981 Ed.], see § 8(b) of the same Act. October 10, 1998. 

Legislative History of Laws 

Law 12-165, the "Truth in Sentencing 
Amendment Act of 1998," was introduced in 

Library References 

Key Numbers 350hkl421; 350hkl422; 350hkl424; 

Prisons <s=>15. 350hkl936. 

Sentencing and Punishment <3=>41, 66, H94, 

1403, 1421, 1422, 1424, 1936. Encyclopedias 

W f,nt^ ^^n&^^n^i 16 «n^i?ljii' CJS - Prisons and Ri £ hts of Prisoners § 153. 

350hk41; 3.i0hk66; 350hk94; 3b0hkl403; fe 

§ 24—404, Authorization of parole, 6 custody; discharge. 

(a) Whenever it shall appear to the Board of Parole that there is a reasonable 
probability that a prisoner will live and remain at liberty without violating the 
law, that his release is not incompatible with the welfare of society, and that he 
has served the minimum sentence imposed or the prescribed portion of his 
sentence, as the case may be, the Board may authorize his release on parole 
upon such terms and conditions as the Board shall from time to time prescribe. 
While on parole, a prisoner shall remain in the legal custody and under the 
control of the Attorney General of the United States or his authorized represen- 
tative until the expiration of the maximum of the term or terms specified in his 
sentence without regard to good time allowance. 

(b) Notwithstanding the provisions of subsection (a) of this section, the 
Council of the District of Columbia may promulgate rules and regulations 
under which the Board of Parole, in its discretion, may discharge a parolee 
from supervision prior to the expiration of the maximum term or terms for 
which he was sentenced. 

(July 15, 1932, 47 Stat. 697, ch. 492, § 4; June 6, 1940, 54 Stat. 242, ch. 254, § 3; July 
17, 1947, 61 Stat. 378, ch. 263, § 3; May 22, 1965, 79 Stat. 113, Pub. L. 89-24, § 1.) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 24-204. 
1973 Ed., § 24-204. 



Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). Sec- 
tion 402(210) of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to the District 



of Columbia Council, subject to the right of the 
Commissioner as provided in § 406 of the Plan. 
The District of Columbia Self-Government and 
Governmental Reorganization Act, 87 Stat. 818, 
§ 711 (D.C. Code, § 1-207.11), abolished the 
District of Columbia Council and the Office of 
Commissioner of the District of Columbia. 
These branches of government were replaced by 
the Council of the District of Columbia and the 
Office of Mayor of the District of Columbia, 
respectively. Accordingly, and also pursuant to 
§ 714(a) of such Act (D.C. Code, § 1-207. 14(a)), 
appropriate changes in terminology were made 
in this section. 



Cross References 

Notice to chief of police of prisoner release, see § 5-113.05. 
Section References 

This section is referred to in § 24-407. 



Key Numbers 

Pardon and Parole €=?45, 48, 66. 
West] aw Key Number Searches: 284k45; 
284k48; 284k66. 



Library References 

Encyclopedias 

C.J.S. Pardon and Parole §§ 41, 45 to 48, 56. 



United States Code Annotated 

Applicability of this section to federal sentences for continuing criminal enterprises, see 21 U.S.C.A. 
§ 848(d). 



Notes of Decisions 



Construction and application 1 
Credit for time served on parole 
Denial of parole 3 
Discretion of board 2 
Review 9 

Revocation of parole 5 
Rules and regulations 8 
Supervision of parolees 4 
Termination of parole 6 



1. Construction and application 

District of Columbia parole statute does not 
create liberty interest in parole sufficient to 
trigger due process protections. U.S.C.A. 
Const.Amend. 5; D.C.Code 1981, § 24-204. 
Pryor-El v. Kelly, 1995, 892 F.Supp. 261. Con- 
stitutional Law <£=> 272.5 

The District of Columbia statute concerning 
paroles is not applicable to prisoner who is 
given a conditional release. 18 U.S.C.A. 
§§ 4163, 4164; D.C.Code 1940, § 24-204. 
Johnson v. Ward, D.D.C1959, 171 F.Supp. 26, 
affirmed 278 F.2d 245, 107 U.S.App.D.C. 365. 
Prisons ©=> 15(6) 



Opinion of corporation counsel regarding 
whether parole statute impliedly repealed stat- 
ute banning credit for time served on parole if 
parole was revoked was not entitled to defer- 
ence; implied repeal was issue for court, as final 
arbitrator within judicial system, notwithstand- 
ing corporation counsel's role as legal advisor 
to District of Columbia government and poten- 
tially persuasive power of office's opinions. 
D.C.Code 1981, §§ 24-206(a), 24-43 1(a). U.S. 
Parole Com n v. Noble, 1997, 693 A.2d 1084, 
adhered to on rehearing 71 1 A. 2d 85, answer to 
certified question conformed to, on remand 32 
F.Supp.2d 1 1 . Courts <&=» 89 

Court was not required to defer to adminis- 
trative interpretation of parole statute in deter- 
mining pure question of law as to whether 
statute impliedly repealed earlier enactment 
banning credit for time spent on parole if pa- 
role was revoked; moreover, even if deference 
ordinarily due government agency for interpre- 
tation of statute it administered applied, statu- 
tory language and relevant history did not per- 
mit deference where reconciliation of statutes 
was reasonably possible. D.C.Code 1981, 
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§§ 24-206(a), 24-43 1(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084/ adhered to on 
rehearing 711 A. 2d 85, answer to certified 
question conformed to, on remand 32 
F.Supp.2d 11. Statutes ®=» 219(9.1) 

Parole statute and related regulations do not 
confer upon inmate a liberty interest in parole 
set-off decisions, entitling inmate to due process 
protections. U.S.C.A. Const.Amend. 14; 
D.C.Code 1981, § 24-204(a); D.C.Mun.Regs. ti- 
tle 28, §§ 104.1, 104.2, 104.11. Hall v. 
Henderson, 1996, 672 A. 2d 1047. Constitution- 
al Law <£=-> 272.5; Pardon And Parole <3=> 63 

The interaction of former 1.8 U.S.C. 
§ 4205(a), and this section should give full ef- 
fect to the sentence aggregation approach indi- 
cated by 18 U.S.C. § 4205(a), while at the same 
time obligating prisoners to serve at least the 
minimum term or terms imposed under the 
D.C. Code. Thus the Federal Board of Parole 
should follow a uniform, full aggregation ap- 
proach in calculating parole eligibility for per- 
sons incarcerated in federal penitentiaries. 
Whether consecutive sentences are imposed 
solely under the U.S. Code, or under the federal 
code and the D.C. Code, all should be added 
together to arrive at a single aggregate sen- 
tence. But because the D.C. Code "otherwise 
provides," the 10-year cap indicated in 18 
U.S.C. § 4205(a) would not be dispositive when 
a D.C. Code sentence is implicated. Rather, the 
prisoner would remain ineligible for parole un- 
til he completed service of time equivalent to 
the minimum D.C. Code sentence or sentences. 
United States v. Johnson, 114 WLR 2089 (Su- 
per. Ct. 1986). 

2. Discretion of board 

Due process liberty interest in parole is creat- 
ed by state's use of explicitly mandatory lan- 
guage in connection with establishment of spec- 
ified, substantive predicates to limit discretion; 

test stated in Sandin v. Conner, U.S. , 

115 S.Ct. 2293, 132 L.Ed.2d 418— due process 
liberty interest will generally be limited to free- 
dom from restraint which imposes atypical and 
significant hardship on inmate in relation to 
ordinary incidents of prison life— does not apply 
since Sandin it does not deal with prisoner's 
liberty interest in parole and does not overrule 
Greenholtz v. Nebraska Penal Inmates, 442 U.S. 
1, 99 S.Ct. 2100, 60 L.Ed.2d 668, and Board of 
Pardons v. Allen, 482 U.S. 369, 107 S.Ct. 2415, 
96 L.Ed. 2d 303, which are directly on point. 
U.S.C.A. Const.Amends. 5, 14. Ellis v. District 
of Columbia, C.A.D.C.1996, 84 F.3d 1413, 318 
U.S.App.D.C. 39. Constitutional Law ®=> 272.5 

District of Columbia regulations do not give 
to prisoners due process liberty interest in pa- 
role; first section of chapter on parole recog- 
nizes Board of Parole's authority to release pris- 
oner on parole in its discretion, calculations 
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done under regulations are intended to enable 
Board to exercise discretion when release is 
compatible with safety of community, regula- 
tions characterize score as aid to assess degree 
of risk posed by parolee, and regulations autho- 
rize Board to disregard numerical guidelines. 
U.S.C.A. Const.Amends. 5, 14; D.C.Mun.Regs. 
title 28, §§ 200.1, 204.1, 204.2, 204.3. Ellis v. 
District of Columbia, C.A.D.C.1996, 84 F.3d 
1413, 318 U.S.App.D.C. 39. Constitutional Law 
^ 272.5 

District of Columbia Code does not create 
liberty interest in parole that is protected by due 
process clause of Fourteenth Amendment; Code 
provides no substantive limitations on board's 
discretional*}' authority to grant parole and thus 
creates no expectancy of release. U.S.C.A. 
Const.Amend. 14; D.C.Code 1981, § 24-204(a). 
Price v. Barry, C.A.D.C.1995, 53 F.3d 369, 311 
U.S.App.D.C. 298. Constitutional Law <3=> 
272.5; Pardon And Parole ©=> 46, 47 

The parole board is vested with broad discre- 
tion in the dispositional process. 18 U.S.C.A. 
§ 4203; D.C.C.E. §§ 24-204, 24-205. Shelton 
v. U. S. Bd. of Parole, C.A.D.C.1967, 388 F.2d 
567, 128 U.S.App.D.C. 311. Pardon And Parole 
<^>78 

The parole board's selection of a particular 
disposition, after full and fair consideration of 
available facts, may be regarded as almost unre- 
viewable, but failure to afford a procedure 
whereby violator may seek a favorable disposi- 
tion, or an outright refusal to consider proffered 
evidence in mitigcition, is not immune from 
judicial overview. 18 U.S.C.A. § 4203; 
D.C.C.E. §§ 24-204, 24-205. Shelton v. U. S. 
Bd. of Parole, C.A.D.C.1967, 388 F.2d 567, 128 
U.S.App.D.C. 311. Pardon And Parole ©=> 92 

It is well within Parole Board's discretion to 
discount numerical system indicators and deter- 
mine, for written reasons given, that parole 
should not be granted. D.C.Code 1981, 
§ 24-204(a), D.C. Mun. Regs, title 28, §§ 200.1, 
204.22. McRae v. Hyman, 1995, 667 A.2d 
1 356. Pardon And Parole ®=> 47 

District of Columbia's numerical system for 
parole determination lacks mandatory character 
that is essential to claim that regime of parole 
gives rise to liberty interest as District's parole 
system is grounded in exercise of discretion by 
Parole Board to grant or deny parole; Board is 
not required to either grant or deny parole 
based on score attained, and Board may ignore 
results of scoring in deciding individual case 
conditioned on the Board's setting forth in writ- 
ing those factors it relied on in departing from 
result indicated bv scoring system. D.C.Code 
1981, § 24-204(a); D.C. Mun. Regs, title 28, 
§§ 200.1, 204.1 et seq. McRae v. Hyman, 1995, 
667 A.2d 1356. Constitutional Law <^> 272.5; 
Pardon And Parole ©=> 47 
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District of Columbia's parole scheme confers 
discretion to grant or deny parole in the Parole 
Board, and regulatory numerical scoring system 
used by District does not create a liberty interest 
overriding the District's exercise of its discre- 
tion. D.C.Code 1981, § 24-204(a); D.C. Mun. 
Regs., title 28, §§ 200.1, 204.1 et seq. McRae v. 
Hyman, 1995, 667 A.2d 1356. Constitutional 
Law <S^ 272.5; Pardon And Parole <S^ 47 

Applying salient factor scoring system, which 
was adopted after inmate was sentenced, to 
determine parole eligibility did not violate ex 
post facto clause of the United States Constitu- 
tion; salient factor scores merely formalized the 
method by which the board could exercise its 
discretion to grant parole. U.S.C.A. Const. Art. 
1, § 9, cl. 3; 9 DCRR § 105.1 (a-f). Davis v. 
Henderson, 1995, 652 A.2d 634. Constitutional 
Law <£^203; Pardon And Parole <^ 53 

District of Columbia statutes and regulations 
do not create protected liberty interest in being 
reconsidered for parole at any specific time, 
since parole statute and regulations vest sub- 
stantial discretion in Board of Parole in grant- 
ing or denying parole and in setting reconsider- 
ation date following initial denial of parole. 
D.C.Code 1981, § 24-204(a) (Repealed); D.C. 
Mun.Regs. tit. 28, § 104.2, 200.1, 204.1, 
204.22; U.S.C.A. Const.Amend. 5. White v. Hy- 
man, 1994, 647 A. 2d 1175. Constitutional Law 
<^> 272.5; Pardon And Paroled 48.1 

Decision to grant or deny parole, on eligibili- 
ty, is within discretion of Parole Board. 
D.C.Code 1981, § 24-204(a). Murray v. Stemp- 
son, 1993, 633 A.2d 48. Pardon And Parole <£=> 
47 

3. Denial of parole 

Inmate's constitutional challenge alleging 
miscalculation of parole eligibility date did not 
need to be brought first as habeas corpus peti- 
tion, but could be brought as § 1983 action 
without exhausting habeas remedy; because 
District of Columbia parole decisions were en- 
tirely discretionary, there was no guarantee that 
inmate would have been released any earlier. 
U.S.C.A. Const.Amends. 5, 14; 42 U.S.C.A. 
§ 1983; D.C.Code 1981, § 24-204(a). Anyan- 
wutaku . v. Moore, C.A.D.C.1998, 151 F.3d 1053, 
331 U.S.App.D.C. 379. Civil Rights <&* 194 

Habeas corpus petition challenging the proce- 
dures for denying parole was not "civil action" 
within meaning of provision of Prison Litigation 
Reform Act (PLRA) requiring prisoner to pay 
filing fee for civil actions in installments. 28 
U.S.C.A. §§ 1915(b)(l-3), 2254, 2255. Blair- 
Bey v. Quick, C.A.D.C.1998, 151 F.3d 1036, 331 
U.S.App.D.C. 362, on rehearing 159 F.3d 591, 
333 U.S.App.D.C. 1. Habeas Corpus ^ 883.1 

District of Columbia parole regulations stat- 
ing that reconsideration shall ordinarily occur 
within twelve months and listing factors for 
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setoff decisions created no due process liberty 
interest in parole. U.S.C.A. Const.Amends. 5, 
14. Blair-Bey v. Quick, C.A.D.C.1998, 151 F.3d 
1036, 331 U.S.App.D.C. 362, on rehearing 159 
F.3d 591, 333 U.S.App.D.C. 1. Constitutional 
Law <&* 272.5; Pardon And Parole <^ 46 

Any reliance on juvenile record to deny parole 
was not so irrational or arbitrary as to violate 
the due process clause. U.S.C.A. Const. 
Amends. 5, 14. Blair-Bey v. Quick, C.A.D.C. 
1998, 151 F.3d 1036, 331 U.S.App.D.C. 362, on 
rehearing 159 F.3d 591, 333 U.S.App.D.C. 1. 
Constitutional Law <3^ 272.5; Pardon And Pa- 
role @=3 58 

Prisoner's conclusory assertions that racial 
discrimination was basis of parole board's deni- 
al of parole as against board's affidavits in deny- 
ing discrimination did not create a genuine is- 
sue as to a material fact when viewed in light of 
board's broad discretionary power. D.C.Code 
1961, § 24-204; Fed.Rules Civ.Proc. rules 3, 
12(b), 56(e), 28 U.S.C.A.; 42 U.S.C.A. § 1983. 
Richardson v. Rivers, C.A.D.C. 1964, 335 F.2d 
996, 118 U.S.App.D.C. 333. Federal Civil Pro- 
cedure ©^2515 

District of Columbia prisoners, who alleged 
that fraudulent disciplinary reports written 
against them in retaliation for exercise of their 
First Amendment rights could hinder their 
chance to be granted parole at upcoming hear- 
ings, did not allege a liberty interest that had 
been denied and therefore failed to state a claim 
for violation of their Fifth Amendment rights. 
U.S.C.A. Const.Amend. 5; D.C.Code 1981, 
§ 24-204(a). Garcia v. District of Columbia, 
1998, 56 F.Supp.2d 1. Constitutional Law ©^ 
272(2); Prisons^ 13(2) 

Statutes, regulations, policies, and practices 
of District of Columbia Board of Parole did not 
create liberty interest in reparole such that re- 
fusal of Board to reparole inmate could be 
determined to violate inmate's due process. 
D.C.Code 1981, § 24-204(a); U.S.C.A. Const. 
Amend. 5. Brandon v. District of Columbia Bd. 
of Parole, 1986, 631 F.Supp. 435, affirmed 823 
F.2d 644, 262 U.S.App.D.C. 236. Constitutional 
Law <^ 272.5; Pardon And Parole ©^ 45.1 

Insanity acquittee could not be conditionally 
released from hospital before being granted pa- 
role from concurrent criminal conviction. 
D.C.Code 1981, §§ 24-204(a), 24-301, 24-425. 
Harman v. U.S., 1998, 718 A.2d 114. Mental 
Health ©^ 440 

Parole Board's determination that there was 
no reasonable probability that defendant would 
live and remain at liberty without violating 
law or that release would be compatible with 
welfare of society was supported by report of 
psychiatrist who examined defendant that de- 
fendant was unlikely to make satisfactory, in- 
dependent adjustment to community and that, 
given defendant's history and personality, 
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Lhere was nothing that might improve defen- 
dant's chances to achieve a satisfactory adjust- 
ment. D.C.Code 1981, § 24-204(a). McRae v. 
Hyman, 1995, 667 A.2d 1356. Pardon And 
Parole ®» 58 

Board of Parole guideline, requiring written 
explanations as to set-off periods chosen for 
prisoner to remain incarcerated before being 
able to seek reconsideration of parole, did not 
give rise to protected liberty interest, and thus 
any noncompliance by Board, in failing to spec- 
ify reasons for setting prisoner's reconsideration 
bearing beyond one-year period normally appli- 
cable, did not entitle prisoner to release from 
custody, even assuming that guideline applied 
retroactively to prisoner's case. D.C.Code 1981, 
§ 24-204(a) (Repealed); D.C. Mun.Regs. tit. 
28, § 104.2; U.S.C.A. Const.Amend. 5. White 
v. Hyman, 1994, 647 A.2d 1175. Constitutional 
Law &=> 272.5; Pardon And Parole ®=» 61 

Prisoner was adequately apprised of grounds 
of Board of Parole decision, which set prison- 
er's reconsideration hearing beyond one-year 
period for reconsideration normally applicable, 
where order stated that Board was denying 
parole and setting reconsideration on specified 
date because prisoner committed crime while in 
halfway house setting, escaped from custody 
while housed at that facility, and committed 
"major" disciplinary violation while in mini- 
mum security, and, based on this conduct, hear- 
ing officer had described prisoner's institutional 
behavior as "deplorable" and as indication of 
his "contempt for criminal justice process." 
D.C.Code 1981, § 24-204(a) (Repealed); D.C. 
Mun.Regs. tit. 28, § 104.2. White v. Hyman, 
1994, 647 A.2d 1175. Pardon And Parole <3=> 61 

4. Supervision of parolees 

Where federal prisoner was released pursuant 
to provision of federal statute that a prisoner 
who has served term for which he was sen- 
tenced, less deductions allowed for good con- 
duct, shall upon release be treated as if released 
on parole and be subject to laws relating to 
parole of federal prisoners until expiration of 
maximum term specified in sentence, released 
prisoner was under supervision of parole board 
until maximum sentence, not counting time off 
for good behavior, expired, as against conten- 
tion that because parole law in effect when 
original criminal acts were committed provided 
for measurement of parole period by maximum 
sentence less good time allowance, prisoner 
could not be subject to conditions of parole law 
after his release because he had served maxi- 
mum sentence less good-time allowance. 18 
U.S.C.A. §§ 4163, 4164; D.C.Code 1940, 
§ 24-204. Hicks v. Reid, C.A.D.C.1952, 194 
F.2d 327, 90 U.S.App.D.C. 109, certiorari de- 
nied 73 S.Ct. 51, 344 U.S. 840, 97 L.Ed. 653. 
Prisons©* 15(6) 



§24-404 

Note 5 

Where writ of habeas corpus challenged pow- 
er of the District of Columbia Board of Indeter- 
minate Sentence and Parole to impose condi- 
tions or to exercise supervision over prisoners 
convicted in the District of Columbia and there- 
after released because of good conduct allow- 
ance and the United States Court of Appeals, 
District of Columbia, had theretofore deter- 
mined that the board had such power, trial 
court was required to deny the writ, and fact 
that writ was also denied on another allegedly 
insufficient ground was immaterial. 18 U.S.C.A. 
§§ 3568, 4161, 4164, 4201, 4203, 4204; 
D.C.Code 1940, §§ 24-204, 24-208. In re 
Reed, 1946, 158 F.2d 323, 81 U.S.App.D.C. 310. 
Habeas Corpus ®=> 516.1 

The District of Columbia Board of Indetermi- 
nate Sentence and Parole has authority to im- 
pose conditions or to exercise supervision over 
prisoners convicted in the District of Columbia 
and thereafter released because of good conduct 
allowance. 18 U.S.C.A. §§ 3568, 4161, 4164, 
4201, 4203, 4204; D.C.Code 1940, §§ 24-204, 
24-208. In re Reed, 1946, 158 F.2d 323, 81 
U.S.App.D.C. 310. Prisons <3=» 15(6) 

Where defendant was sentenced in 1936 to 
30-year term for second-degree murder and was 
given conditional release when his accumulated 
good time and industrial good time allowances 
and his time already served totalled 30 years, 
defendant was thereafter under the supervision 
of the United States Board of Parole until his 
maximum sentence expired, not counting his 
good time and industrial time allowances. 18 
U.S.C.A. §§ 4161-4164, 4202; D.C.Code 1940, 
§§ 24-203, 24-204; Act June 6, 1940, § 9(b), 54 
Stat. 244. Johnson v. Ward, D.D.C1959, 171 
F.Supp. 26, affirmed 278 F.2d 245, 107 
U.S.App.D.C. 365, Prisons <3=> 15(6) 

While parolee on unsupervised status was 
freed from duty of reporting to parole officer, 
freedom was only conditional, and he was still 
on parole for his conviction when he applied for 
hacker's license, and thus he fell within class of 
applicants whom regulations excluded from eli- 
gibility for licenses. D.C.Code 1981, 
§§ 14-305(b)(2)(A)(ii), 24-204(b). Allen v. Dis- 
trict of Columbia Hackers' License Appeal Bd., 
1984, 471 A.2d 271. Automobiles Q=> 138; Par- 
don And Parole ©^ 67 

5. Revocation of parole 

Evidence that District of Columbia Board of 
Parole denied revocation hearings within 60 
days and even within 90 days to small but 
significant number of alleged parole violators 
could not support injunction in § 1983 action 
requiring Board to conduct all final parole revo- 
cation hearings within 90 days of execution of 
warrant; injunction was warranted only if there 
was pervasive pattern flowing from deliberate 
plan by named defendants, that pattern could 
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Note 5 

not be established without evidence that local 
officials had direct responsibility for allegedly 
unconstitutional behavior or that incidence of 
such misconduct was more severe than else- 
where, and unadorned statistical evidence was 
insufficient. 42 U.S.C.A. § 1983. Ellis v. Dis- 
trict of Columbia, C.A.D.C.1996, 84 F.3d 1413, 
318 U.S.App.D.C. 39. Civil Rights <£=> 392 

Due process clause did not require District of 
Columbia Board of Parole to hold evidentiary 
hearing to determine whether probable cause 
supported arrest warrant for parole violation; 
parole officer may not issue warrant, but Board 
issues it based on determination of probable 
cause and thus functions as magistrate. 
U.S.C.A. Const.Amends. 5, 14; D.C.Mun.Regs. 
title 28, §§ 217.3, 217.5, 217.7. Ellis v. District 
of Columbia, C.A.D.C.1996, 84 F.3d 1413, 318 
U.S.App.D.C. 39. Constitutional Law <5=> 272.5; 
Pardon And Parole <3=> 8 1 , 86 

Consolidating preliminary and final hearings 
in single proceeding for revocation of parole is 
constitutionally permissible under due process 
clause. U.S.C.A. Const.Amends. 5, 14. Ellis v. 
District of Columbia, C.A.D.C.1996, 84 F.3d 
1413, 318 U.S.App.D.C. 39. Constitutional Law 
<£=> 272.5; Pardon And Parole <&=> 85 

The parole board has a wide choice of dispo- 
sitional alternatives: (1) it may excuse the viola- 
tion altogether and withdraw its warrant; (2) it 
may immediately revoke parole; and (3) it may 
withhold revocation until parolee has completed 
service of his intervening sentence and then 
revoke parole. 18 U.S.C.A. §§ 4164, 4203; 
D.C.C.E. §§ 24-204, 24-205. Shelton v. U. S. 
Bd. of Parole, C.A.D.C.1967, 388 F.2d 567, 128 
U.S.App.D.C. 311. Pardon And Parole <3=> 77.1 

Where fact of parole violation has been con- 
clusively established by an adjudication, either 
state or federal, that a criminal offense was 
committed during release period, parole viola- 
tor may apply to parole board for immediate 
determination of disposition to be made con- 
cerning consequences of his parole violation 
and to seek what is in effect concurrent service 
on all, or a part of, the unexpired portion of his 
original sentence with the sentence imposed for 
criminal offense which constituted the parole 
violation. 18 U.S.C.A. §§ 4164, 4203; D.C.C.E. 
§§ 24-204, 24-205. Shelton v. U. S. Bd. of 
Parole, C.A.D.C.1967, 388 F.2d 567, 128 
U.S.App.D.C. 311. Pardon And Parole <£=> 82 

The parole board's jurisdiction to issue a vio- 
lator warrant with respect to a mandatory re- 
leasee terminates 1 80 days before expiration of 
the maximum sentence. 18 U.S.C.A. §§ 4164, 
4203; D.C.C.E. §§ 24-204, 24-205. Shelton v. 
U. S. Bd. of Parole, C.A.D.C.1967, 388 F.2d 567, 
128 U.S.App.D.C. 311. Prisons <3=> 15(6) 

Where federal prisoner had been released at 
expiration of sentence less good-time deduc- 
tions, and was convicted in Municipal Court for 
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District of Columbia of charges of attempted 
procuring and vagrancy while so conditionally 
released, detention of prisoner, upon comple- 
tion of the municipal court sentence, to abide 
hearing before United States Board of Parole to 
determine whether prisoner had violated terms 
of conditional release was lawful under the fed- 
eral conditional release statute. 18 U.S.C.A. 
§§ 4161-4166; D.C.Code 1951, § 24-204. 
Johnson v. Ward, C.A.D.C.1960, 278 F.2d 245, 
107 U.S.App.D.C. 365. Prisons ©=> 15(6) 

Where petitioner was released from District 
of Columbia Reformatory on parole but a subse- 
quent warrant was issued for violation of that 
parole, fact that petitioner served time in vari- 
ous places of detention other than in District of 
Columbia did not fulfill requirement of serving 
District of Columbia sentence. D.C.Code 1940, 
§§ 24-201(b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole <£=> 75 

Any right to commutation which defendant 
may have earned for good conduct at any time 
prior to recommitment was conditional and was 
forfeited by violation of parole. D.C.Code 1940, 
§ 24-204. Jones v. Clemmer, 1947, 163 F.2d 
852, 82 U.S.App.D.C. 288. Prisons <&=> 15(6) 

Decision to terminate parole and issue war- 
rants for violation of the conditions of parole is 
within the sole authority of the Board of Parole. 
D.C.Code 1981, § 24-204. Poteat v. U.S., 1989, 
559 A.2d 334. Pardon And Parole ®=» 78, 81 

Where conviction itself triggered revocation 
of probation for prior offense, which would 
have occurred without regard to length of ap- 
peal from conviction for current offense, court 
could not conclude that defendant was preju- 
diced from incarceration based upon mere 
speculative disability that, had there been more 
rapid appellate process, defendant could have 
expected retrial and release, if acquitted, before 
date when he was actually paroled, and thus 
trial court's finding of prejudice was insuffi- 
ciently supported. D.C.C.E. §§ 17-305(a), 
23-1321, 24-204, 24-205, 24-206; 

U.S.C.A.Const. Amend. 5. U. S. v. Alston, 1980, 
412 A. 2d 351. Constitutional Law <3=>. 268(4) 

6. Termination of parole 

While termination of supervision reflects find- 
ing that parolee's rehabilitation is substantially 
complete, termination of supervision is not ter- 
mination of parole. D.C.Code 1981, 
§ 24-204(b). Allen v. District of Columbia 
Hackers' License Appeal Bd., 1984, 471 A.2d 
27 1 . Pardon And Parole <£=> 67 

7. Credit for time served on parole 

Rule of lenity did not apply to permit credit 
for time served on parole after parole was re- 
voked where there was no ambiguity between 
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statutes and it was clear that statute providing 
for credit for time served on parole did not 
impliedly repeal statute of more specific appli- 
cation prohibiting credit for parole time if pa- 
role was later revoked. D.C.Code 1981, 
§§ 24-206(a), 24-43 1(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 71 1 A. 2d 85, answer to certified ques- 
tion conformed to, on remand 32 F.Supp.2d 1 1. 
Pardon And Parole <&* 76 

8. Rules and regulations 

Where parole boards recently issued new reg- 
ulations, in lieu of informal procedures, con- 
cerning the processing and disposition of appli- 
cations for withdrawal or execution of parole 
violator warrants prior to expiration of the in- 



tervening sentence, appeals not otherwise dis- 
posed of would be remanded so that petitioners 
might pursue the administrative remedies pro- 
vided in those regulations. 18 U.S.C.A. 
§§ 4164, 4203; D.C.C.E. §§ 24-204, 24-205. 
Shelton v. U. S. Bd. of Parole, C.A.D.C.1967, 
388 F.2d 567, 128 U.S.App.D.C. 311. Federal 
Courts <3=> 922 

9. Review 

Judicial review of dispositional phase of pa- 
role revocation proceedings is available, if at all, 
only after the violator has pursued his adminis- 
trative remedies. 18 U.S.C.A. § 4203; D.C.C.E. 
§§ 24-204, 24-205. Shelton v. U. S. Bd. of 
Parole, C.A.D.C.1967, 388 F.2d 567, 128 
U.S.App.D.C. 311. Pardon And Parole <S=> 92 



§ 24-405 * Arrest for violation of parole. 

If said Board of Parole, or any member thereof, shall have reliable informa- 
tion that a prisoner has violated his parole, said Board, or any member thereof, 
at any time within the term or terms of the prisoner's sentence, may issue a 
warrant to any officer hereinafter authorized to execute the same for the 
retaking of such prisoner. Any officer of the District of Columbia penal 
institutions, any officer or designated civilian employee of the Metropolitan 
Police Department of the District of Columbia, or any federal officer authorized 
to serve criminal process within the United States to whom such warrant shall 
be delivered is authorized and required to execute such warrant by taking such 
prisoner and returning or removing him to the penal institution of the District 
of Columbia from which he was paroled or to such penal or correctional 
institution as may be designated by the Attorney General of the United States. 

(July 15, 1932, 47 Stat. 698, ch. 492, § 5; June 6, 1940, 54 Stat. 242, ch. 254, § 4; July 
17, 1947, 61 Stat. 378, ch. 263, § 2; June 12, 1999, D.C. Law 12-284, § 9, 46 DCR 
1328.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 24-205. 
1973 Ed., § 24-205. 



Temporary Amendments of Section 

Section 9 of D.C. Law 12-282 inserted "or 
designated civilian employee." 

Section 13(b) of D.C. Law 12-282 provided 
that the act shall expire after 225 days of its 
having taken effect. 

Emergency Act Amendments 

For temporary amendment of section, see § 9 
of the Metropolitan Police Department Civiliani- 
zation and Street Solicitation for Prostitution 
Emergency Amendment Act of 1998 (D.C. Act 
12-428, August 6, 1998, 45 DCR 5884), § 9 of 
the Metropolitan Police Department Civilianiza- 
tion Legislative Review Emergency Amendment 
Act of 1998 (D.C. Act 12-506, November 10, 



1998, 45 DCR 8139), and § 9 of the Metropoli- 
tan Police Department Civilianization Congres- 
sional Review Emergency Amendment Act of 
1999 (D.C. Act 13-13, February 8, 1999, 46 
DCR 2333). 

Legislative History of Laws 

Law 12-282, the "Metropolitan Police De- 
partment Civilianization Temporary Amend- 
ment Act of 1998," was introduced in Council 
and assigned Bill No. 12-709. The Bill was 
adopted on first and second readings on July 7, 
1998, and September 22, 1998, respectively. 
Signed by the Mayor on October 13, 1998, it 
was assigned Act No. 12-492 and transmitted to 
both Houses of Congress for its review. D.C. 
Law 12-282 became effective on May 28, 1999. 

Law 12-284, the "Metropolitan Police De- 
partment Civilianization Amendment Act of 
1998," was introduced in Council and assigned 
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Bill No. 12-710, which was referred to the 
Committee on the Judiciary. The Bil] was 
adopted on first and second readings on Decem- 
ber 1, 1998, and December 15, 1998, respective- 
ly. Signed by the Mayor on December 31, 



1998, it was assigned Act No. 12-613 and trans- 
mitted to both Houses of Congress for its re- 
view. D.C. Law .12-284 became effective on 
June 12, 1999. 



Cross References 

Representation of indigents, see §§ 2-1602 and 11-2601. 
Rewards for apprehension of parole violators, see § 24-201.27. 

Section References 

This section is referred to in § 24-407. 



Key Numbers 

Pardon and Parole <£==>80, 
Westlaw Key Number 
284k81. 



SI. 



Library References 

Encyclopedias 

C.J.S. Pardon and Parole §§ 67 to 68. 



Searches: 284k80; 



United States Code Annotated 

Applicability of this section to federal sentences for continuing criminal enterprises, see 21 U.S.C.A. 
§ 848(d). 



Notes of Decisions 



Concurrent sentences 5 

Discretion of board 2 

Hearings 4 

Issuance of warrants 1 

Jurisdiction 6 

Review 7 

Rules and regulations 3 



1 . Issuance of warrants 

The parole board's jurisdiction to issue a vio- 
lator warrant with respect to a mandatory re- 
leasee terminates 180 days before expiration of 
the maximum sentence. 18 U.S.C.A. §§ 4164, 
4203; D.C.C.E. §§ 24-204, 24-205. Shelton v. 
U. S. Bd. of Parole, C.A.D.C.1967, 388 F.2d 567, 
128 U.S.App.D.C. 311. Prisons^ 15(6) 

The District of Columbia Parole Board did 
not err in acting pursuant to D. C, Parole Act 
with regard to prisoner who had been convicted 
of a federal crime rather than offense made 
criminal by D. C. Code, since the act establish- 
ing D. C. Parole Board transferred authority 
over prisoners held in District prisons to D. C. 
Board, and provisions of D. C. Parole Act, rath- 
er than federal parole law, were to be applied to 
such prisoners. Narcotic Drugs Import and 
Export Act, § 2(c, f), 21 U.S.C.A. § 174; 26 
U.S.C.A. (I.R.C.1939) § 2553(a); 18 U.S.C.A. 
§§ 4161, 4162, 4205, 4207; D.C. Code 1961, 
§§ 24-205, 24-206. Howerton v. Rivers, 
C.A.D.C.1963, 326 F.2d 653, 117 U.S.App.D.C. 
1 1 0. Pardon And Parole <$=> 78 



2. Discretion of board 

The parole board has a wide choice of dispo- 
sitional alternatives: (1) it may excuse the viola- 
tion altogether and withdraw its warrant; (2) it 
may immediately revoke parole; and (3) it may 
withhold revocation until parolee has completed 
service of his intervening sentence and then 
revoke parole. 18 U.S.C.A. §§ 4164, 4203; 
D.C.C.E. §§ 24-204, 24-205. Shelton v. U. S. 
Bd. of Parole, C.A.D.C.1967, 388 F.2d 567, 128 
U.S.App.D.C. 311. Pardon And Parole <3=> 77.1 

The parole board is vested with broad discre- 
tion in the dispositional process. 18 U.S.C.A. 
§ 4203; D.C.C.E. §§ 24-204, 24-205. Shelton 
v. U. S. Bd. of Parole, C.A.D.C.1967, 388 F.2d 
567, 128 U.S.App.D.C. 311. Pardon And Parole 
<£=> 78 

Even though parolees were no longer being 
detained on parole violator warrant issued by 
Board of Parole, parolees' appeals from denial 
of their habeas corpus petitions were not 
"moot" in action alleging that Trustee for Of- 
fender Supervision exceeded his legal authority 
by unilaterally promulgating "directive" requir- 
ing Board to issue parole violator warrants in 
situations in which Board's regulations ren- 
dered that decision discretionary; issue was ca- 
pable of repetition without review, and it would 
be difficult in that type of case to obtain effec- 
tive judicial review during period of detention 
preceding parole revocation hearing. D.C. Code 
1981, § 24-205; D.C.Mun.Regs. title 28, 
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§§ 217.3, 217.6. Teachey v. Carver, 1999, 736 
A.2d 998. Habeas Corpus ©=> 826(4) 

Board of Parole acted inconsistently with its 
own regulations when it issued parole violator 
warrants in accordance with Trustee for Offend- 
er Supervision's "directive" requiring Board to 
issue parole violator warrants in situations in 
which Board's regulations rendered that deci- 
sion discretionary; there was no evidence that 
Board exercised its discretion either before or 
after issuing parole violator warrants, but rath- 
er, Board simplv complied with Trustee's di- 
rective. D.C.Code 1981, § 24-205; D.C.Mun. 
Regs, title 28, §§ 217.3, 217.6. Teachey v. Car- 
ver, 1999, 736 A.2d 998. Pardon And Parole <5= 
69 

Portion of Revitalization Act providing that 
Trustee for Offender Supervision "shall ... 
[h]ave the authority to direct the actions of [, 
inter alia,] the Board of Parole" did not autho- 
rize Trustee to unilaterally promulgate "di- 
rective" requiring Board to issue parole violator 
warrants in situations in which Board's regula- 
tions rendered that decision discretionary. 
D.C.Code 1981, §§ 24-205, 24-1 232(b)(2); 
D.C.Mun.Regs. title 28, §§ 217.3, 217.6. Tea- 
chey v. Carver, 1999, 736 A.2d 998. Pardon 
And Parole ©^ 69 

"Directive" unilaterally promulgated by 
Trustee for Offender Supervision, requiring 
Board of Parole to issue parole violator war- 
rants in situations in which Board's regulations 
rendered that decision discretionary, was sub- 
ject to requirements of District of Columbia 
Administrative Procedure Act (DCAPA); "di- 
rective" was statement of general or particular 
applicability and future effect designed to imple- 
ment, interpret or prescribe law or policy or to 
describe Board's procedure or practice require- 
ments. D.C.Code 1981, §§ 1-1502(6), 24-205, 
24-1 232(b)(2); D.C.Mun.Regs. title 28, 
§§ 217.3, 217.6. Teachey v. Carver, 1999, 736 
A. 2d 998. Pardon And Parole <^> 69 

3. Rules and regulations 

Where parole boards recently issued new reg- 
ulations, in lieu of informal procedures, con- 
cerning the processing and disposition of appli- 
cations for withdrawal or execution of parole 
violator warrants prior to expiration of the in- 
tervening sentence, appeals not otherwise dis- 
posed of would be remanded so that petitioners 
might pursue the administrative remedies pro- 
vided in those regulations. 18 U.S.C.A. 
§§ 4164, 4203; D.C.C.E. §§ 24-204, 24-205. 
Shelton v. U. S. Bd. of Parole, C.A.D.C.1967, 
388 F.2d 567, 128 U.S.App.D.C. 311. Federal 
Courts <^> 922 

4. Hearings 

Where, at hearing before Board of Indetermi- 
nate Sentence and Parole of District of Colum- 
bia to revoke a parole, parolee's counsel was 
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not permitted to appear, parolee's employer 
was not permitted to testify, and parole was 
revoked, parolee's statutory right to appear be- 
fore the board was violated and parolee would 
be discharged on habeas corpus without preju- 
dice to subsequent proceedings for revocation of 
his parole in conformity with the statute. 
D.C.Code 1940, §§ 24-205, 24-206. In re Tate, 
D.D.C1946, 63 F.Supp. 961. Habeas Corpus <^> 
517 

5. Concurrent sentences 

Where fact of parole violation has been con- 
clusively established by an adjudication, either 
state or federal, that a criminal offense was 
committed during release period, parole viola- 
tor may apply to parole board for immediate 
determination of disposition to be made con- 
cerning consequences of his parole violation 
and to seek what is in effect concurrent service 
on all, or a part of, the unexpired portion of his 
original sentence with the sentence imposed for 
criminal offense which constituted the parole 
violation. 18 U.S.C.A. §§ 4164, 4203; D.C.C.E. 
§§ 24-204, 24-205. Shelton v. U. S. Bd. of 
Parole, C.A.D.C.1967, 388 F.2d 567, 128 
U.S.App.D.C. 311. Pardon And Parole <©=> 82 

Prisoner was not entitled, on return to prison 
following revocation of parole, to credit against 
remaining sentence for time spent on parole. 
D.C.Code 1961, §§ 24-205, 24-206; 18 U.S.C.A. 
§§ 4161, 4162, 4205, 4207. Howerton v. Riv- 
ers, C.A.D.C.1963, 326 F.2d 653, 117 U.S.App. 
D.C. 110. Pardon And Parole <&» 75 

The unexpired portion of a parole violator's 
original sentence begins to run not when he is 
in prison by arrest or conviction for a new and 
separate offense but only when his parole has 
been revoked and he has been returned to cus- 
tody of revoking authority. D.C.Code 1940, 
§§ 24-20 1(b), 24-^206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole ®=> 76 

Failure of Board of Parole to give immediate 
hearing and revoke parole when paroled prison- 
er was returned to reformatory pursuant to sen- 
tences for crimes committed while on parole 
did not permit parole to continue running in 
satisfaction of original sentences after prisoner's 
re-entry of reformatory. D.C.Code 1940, 
§§ 24-205, 24-206. Washington v. Clemmer, 
1948, 169 F.2d 300, 83 U.S.App.D.C. 268. Par- 
don And Parole ©^ 63 

6. Jurisdiction 

Where petitioner was released from District 
of Columbia Reformatory on parole, but a war- 
rant was subsequently issued against him for 
violation of that parole and petitioner was con- 
fined at a Federal Penitentiary in Kansas upon 
conviction of a new and separate offense in 
Missouri, District of Columbia Board of Parole 
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did not lose its jurisdiction over petitioner to Parole, C.A.D.C.1967, 388 F.2d 567, J 28 

Federal Parole Board and had the right to file a U.S.App.D.C. 311. Pardon And Parole <£=> 92 

detainer against petitioner. D.C.Code 1940, Trjal court did not have authority to stay 

§§ 24-201 (b), 24-206, 24-209. Noll v. Board of execution of parole violation warrant so that 

Parole tor Government of District of Columbia, defendant could help locate a defense witness 

C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. ior to trial on current charges . D . C .Code 

206. Pardon And Parole e=» 78 ]9Sl § 24 _205; Criminal Rules 32.1, 

7. Review 32.1(a)(3). Poteat v. U.S., 1989, 559 A.2d 334. 

The parole board's selection of a particular Pardon And Parole ^ 83 

disposition, after full and fair consideration of Where conviction itself triggered revocation 

available facts, may be regarded as almost unre- of probation for prior offense, which would 

viewable, but failure to afford a procedure have occurred without regard to length of ap- 

whereby violator may seek a favorable disposi- peal from conviction for current offense, court 

tion, or an outright refusal to consider proffered could not conclude that defendant was preju- 

evidence in mitigation, is not immune from diced from incarceration based upon mere 

judicial overview. 18 U.S.C.A. § 4203; speculative disability that, had there been more 

D.C.C.E. §§ 24-204, 24-205. Shelton v. U. S. rapid appellate process, defendant could have 

Bd. of Parole, C.A.D.C.1967, 388 F.2d 567, 128 expected retrial and release, if acquitted, before 

U.S.App.D.C. 311. Pardon And Parole @^> 92 date when he was actually paroled, and thus 

Judicial review of dispositional phase of pa- trial court's finding of prejudice was insuffi- 

role revocation proceedings is available, if at all, ciently supported. D.C.C.E. §§ 17-305(a), 

only after the violator has pursued his adminis- 23-1321, 24-204, 24-205, 24-206; 

trative remedies. 18 U.S.C.A. § 4203; D.C.C.E. U.S.C.A.Const. Amend. 5. U. S. v. Alston, 1980, 

§§ 24-204, 24-205, Shelton v. U. S. Bd. of 412 A.2d 351. Constitutional Law <&=> 268(4) 

§ 24-406. Hearing after arrest; confinement in non-District institution. 

(a) When a prisoner has been retaken upon a warrant issued by the Board of 
Parole, he shall be given an opportunity to appear before the Board, a member 
thereof, or an examiner designated by the Board. At such hearing he may be 
represented by counsel. The Board may then, or at any time in its discretion, 
terminate the parole or modify the terms and conditions thereof. If the order 
of parole shall be revoked, the prisoner, unless subsequently reparoled, shall 
serve the remainder of the sentence originally imposed less any commutation 
for good conduct which may be earned by him after his return to custody. For 
the purpose of computing commutation for good conduct, the remainder of the 
sentence originally imposed shall be considered as a new sentence. The time a 
prisoner was on parole shall not be taken into account to diminish the time for 
which he was sentenced. 

(b) In the event a prisoner is confined in, or as a parolee is returned to a 
penal or correctional institution other than a penal or correctional institution of 
the District of Columbia, the Board of Parole created by § 723a of Title 18, 
United States Code, shall have and exercise the same power and authority as 
the Board of Parole of the District of Columbia had the prisoner been confined 
in or returned to a penal or correctional institution of the District of Columbia. 

(July 15, 1932, 47 Stat. 698, ch. 492, § 6; June 6, 1940, 54 Stat. 242, ch. 254, § 5; July 
17, 1947, 61 Stat. 379, ch. 263, § 5.) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981 Ed., § 24-206. Section 723a of Title 18 of the United States 

1973 Ed., § 24-206, Code, referred to in subsection (b) of this sec- 
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tion, was repealed by the Act of June 25, 1948, 
62 Stat. 862, ch. 645, § 21. 

Cross References 

Notice to chief of police of prisoner release, see § 5-113.05. 

Section References 

This section is referred to in §§ 5-1 13.05 and 24-407. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole <s=>85. C.J.S. Pardon and Parole §§ 69, 72 to 73. 

Westlaw Key Number Search: 284k85. 

United States Code Annotated 

Applicability of this section to federal sentences for continuing criminal enterprises, see 21 U.S.C.A. 

§ 848(d). 



Notes of Decisions 



Concurrent sentences 8 
Construction and application 
Discretion of board 3 
Good conduct credit 6 
Hearings 4 
Jurisdiction of board 2 
Right to counsel 5 
Time on parole 7 



1. Construction and application 

The District of Columbia Parole Board did 
not err in acting pursuant to D. C. Parole Act 
with regard to prisoner who had been convicted 
of a federal crime rather than offense made 
criminal by D. C. Code, since the act establish- 
ing D. C. Parole Board transferred authority 
over prisoners held in District prisons to D. C. 
Board, and provisions of D. C. Parole Act, rath- 
er than federal parole law, were to be applied to 
such prisoners. Narcotic Drugs Import and 
Export Act, § 2(c, 0, 21 U.S.C.A. § 174; 26 
U.S.C.A. (I.R.C.1939) § 2553(a); 18 U.S.C.A. 
§§ 4161, 4162, 4205, 4207; D.C.Code 1961, 
§§ 24-205, 24-206. Howerton v. Rivers, 
C.A.D.C.1963, 326 F.2d 653, 117 U.S.App.D.C. 
110. Pardon And Parole <^> 78 

Congress intended to provide uniform admin- 
istration of federal and District of Columbia law 
with respect to control of released prisoners. 18 
U.S.C.A. §§ 4161-4166; D.C.Code 1951, 
§§ 24-204, 24-206, 24-209, 24-401, 24-402, 
24-405. Johnson v. Ward, C.A.D.C.1960, 278 
F.2d 245, 107 U.S.App.D.C. 365. Prisons O 
15(6) 

The amendment of parole statute so as to 
permit parole violator upon recommitment to 
earn commutation for good conduct was reme- 
dial and was to be construed liberally. Act July 
17, 1947, § 5, 61 Stat. 379, D.C.Code 1940, 



§ 24-206. Jones v. Clemmer, 1947, 163 F.2d 
852, 82 U.S.App.D.C. 288. Prisons ^ 15(2) 

Opinion of corporation counsel regarding 
whether parole statute impliedly repealed stat- 
ute banning credit for time served on parole if 
parole was revoked was not entitled to defer- 
ence; implied repeal was issue for court, as final 
arbitrator within judicial system, notwithstand- 
ing corporation counsel's role as legal advisor 
to District of Columbia government and poten- 
tially persuasive power of office's opinions. 
D.C.Code 1981, §§ 24-206(a), 24-43 1(a). U.S. 
Parole Com'n v. Noble, 1997, 693 A.2d 1084, 
adhered to on rehearing 71 1 A. 2d 85, answer to 
certified question conformed to, on remand 32 
F.Supp.2d 1 1 . Courts <^ 89 

Enactment of statute providing that every per- 
son shall be given credit toward service of sen- 
tence "for time spent in custody or on parole" 
did not impliedly repeal statute providing no 
credit against sentence for street time on parole 
if parole is revoked; possible, absolute meaning 
of "or on parole" — as including credit for street 
time after parole was revoked — was not clearly 
enough indicated to supplant interpretation that 
harmonized provisions, with one statute repre- 
senting general application and other represent- 
ing specified exception. D.C.Code 1981, 
§§ 24-206(a), 24-431(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 71 1 A. 2d 85, answer to certified ques- 
tion conformed to, on remand 32 F.Supp.2d 11. 
Pardon And Parole ©=> 42.1 

Court was not required to defer to adminis- 
trative interpretation of parole statute in deter- 
mining pure question of law as to whether 
statute impliedly repealed earlier enactment 
banning credit for time spent on parole if pa- 
role was revoked; moreover, even if deference 
ordinarily due government agency for interpre- 
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tation of statute it administered applied, statu- 
tory language and relevant history did not per- 
mit deference where reconciliation of statutes 
was reasonably possible, D.C.Code 1981, 
§§ 24-206(a), 24-43 1(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 711 A. 2d 85, answer to certified 
question conformed to, on remand 32 
F.Supp.2d 11. Statutes <3=> 219(9.1) 

2. Jurisdiction of board 

Where petitioner was released from District 
of Columbia Reformatory on parole, but a war- 
rant was subsequently issued against him for 
violation of that parole and petitioner was con- 
fined at a Federal Penitentiary in Kansas upon 
conviction of a new and separate offense in 
Missouri, District of Columbia Board of Parole 
did not lose its jurisdiction over petitioner to 
Federal Parole Board and had the right to file a 
detainer against petitioner. D.C.Code 1940, 
§§ 24-201 (b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole @» 78 

3. Discretion of board 

The granting or revocation of a parole is 
within discretion of Board of Indeterminate 
Sentence and Parole of the District of Colum- 
bia. D.C.Code 1940, § 24-206. In re Tate, 
D.D.C1946, 63 F.Supp. 961. Pardon And Pa- 
role @=» 47, 63 

4. Hearings 

Where violation of parole consisted in not 
reporting to parole headquarters immediately 
upon release and parolee remained at liberty 
four years without acquiring any criminal rec- 
ord, and his parole had been mandatory, ab- 
sence of counsel at parole revocation proceed- 
ing warranted setting aside order of revocation. 
18 U.S.C.A. § 4164, 4207; 28 U.S.C.A. § 2106; 
D.C.C.E. § 24-206. Baker v. Sard, C.A.D.C. 
1972, 486 F.2d 415, 158 U.S.App.D.C. 348. 
Prisons @=> 15(6) 

Alleged parole violator was entitled to present 
testimony of witnesses appearing voluntarily. 
18 U.S.C.A. §§ 4163, 4164, 4207; D.C.Code 
1951, § 24-206. Reed v. Butterworth, C.A.D.C. 
1961, 297 F.2d 776, 111 U.S.App.D.C. 365. 
Pardon And Parole ©=> 90 

A parole violator, who was returned to prison 
without permitting counsel who had previously 
represented prisoner to appear in his behalf or 
permitting his employer to testify, was entitled 
to release in habeas corpus proceeding. 
D.C.Code 1940, § 24-206. Fleming v. Tate, 
1946, 156 F.2d 848, 81 U.S.App.D.C. 205. Ha- 
beas Corpus ©^ 5 1 7 

The statutory provision that a paroled prison- 
er arrested for violation of parole should be 
given an opportunity to appear before board 
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meant an effective appearance, including pres- 
ence of counsel, if desired by prisoner, and 
receipt of testimony if he has testimony to pres- 
ent. D.C.Code 1940, § 24-206. Fleming v. 
Tate, 1946, 156 F.2d 848, 81 U.S.App.D.C. 205. 
Pardon And Parole «§=» 88 

Although parole violator is entitled to present 
testimony at hearing before board, it is not 
required that receipt of testimony be governed 
by strict rules of evidence. D.C.Code 1940, 
§ 24-206. Fleming v. Tate, 1946, 156 F.2d 848, 
81 U.S.App.D.C. 205. Pardon And Parole <$=* 90 

Under statutory provision that prisoner ar- 
rested for violation of parole should be given 
opportunity to appear before board, parolee 
should be permitted to present any pertinent 
matter, and, although board's discretion in con- 
tinuing or revoking parole is uncontrolled, it 
cannot act in disregard of facts or refuse to hear 
argument. D.C.Code 1940, § 24-206. Fleming 
v. Tate, 1946, 156 F.2d 848, 81 U.S.App.D.C. 
205. Pardon And Parole &* 90 

Federal prisoner had right to prompt parole 
revocation hearing on parole revocation detain- 
er warrant lodged against him while he was 
serving ten-year term in federal penitentiary, 
and parole board could not wait until prisoner's 
current sentence had been served before hold- 
ing hearing or revoking parole. D.C.C.E. 
§§ 24-206, 24-209; 18 U.S.C.A. § 4207; 
U.S.C.A. Const. Amend. 5. Sutherland v. Dis- 
trict of Columbia Bd. of Parole, 1973, 366 
F.Supp. 270. Pardon And Parole <©=* 84 

Parole board must consider mitigating cir- 
cumstances and rehabilitative potential as well 
as existence of parole violations before deter- 
mining that reincarceration is appropriate. 
D.C.C.E. § 24-206; 1 8 U.S.C.A. § 4207. Suth- 
erland v. District of Columbia Bd. of Parole, 
1973, 366 F.Supp. 270. Pardon And Parole <3=> 
85 

Where, at hearing before Board of Indetermi- 
nate Sentence and Parole of District of Colum- 
bia to revoke a parole, parolee's counsel was 
not permitted to appear, parolee's employer 
was not permitted to testify, and parole was 
revoked, parolee's statutory right to appear be- 
fore the board was violated and parolee would 
be discharged on habeas corpus without preju- 
dice to subsequent proceedings for revocation of 
his parole in conformitv with the statute. 
D.C.Code 1940, §§ 24-205"! 24-206. In re Tate, 
D.D.C1946, 63 F.Supp. 961. Habeas Corpus ©^ 
517 

On writ of habeas corpus, District Court had 
no jurisdiction to review on merits a revocation 
of a parole by the Board of Indeterminate Sen- 
tence and Parole of District of Columbia, and 
only issue was whether petitioner had been de- 
prived of his legal rights by manner in which 
revocation hearing was conducted. D.C.Code 
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1940, § 24-206. In re Tate, D.D.C1946, 63 
F.Supp. 961. Habeas Corpus <£=» 517 

The statute providing that a prisoner shall be 
given an opportunity to "appear" before the 
Board of Indeterminate Sentence and Parole of 
District of Columbia contemplates an effective 
appearance and not the mere physical presence 
of prisoner, and implies that he must be given a 
"hearing" wherein he is entitled to be repre- 
sented by retained counsel, present evidence, 
and adduce witnesses. D.C.Code 1940, 
§ 24-206. In re Tate, D.D.C1946, 63 F.Supp. 
961. Pardon And Parole <S=> 88 

Under statute providing that a prisoner re- 
turned to an institution for alleged violation of 
his parole shall be given an opportunity to ap- 
pear before the Board of Indeterminate Sen- 
tence and Parole of District of Columbia, a 
summary and informal hearing is sufficient. 
D.C.Code 1940, § 24-206. In re Tate, 
D.D.C1946, 63 F.Supp. 961. Pardon And Pa- 
role ®=> 88 

Any error in Parole Board's not providing 
habeas petitioner with proposed order and op- 
portunity to note objections in contested case 
was harmless; although petitioner alleged that 
he would have challenged certain statements in 
hearing examiner's report on hearsay grounds, 
he did not dispute that while on parole he was 
convicted of unauthorized use of automobile 
and petitioner admitted to hearing examiner 
that he had violated his parole in regard to his 
new conviction, his unemployment, his failure 
to make diligent efforts to find employment and 
his failure to carry out instructions from his 
parole officer and these statements to hearing 
examiner were tantamount to statement to Pa- 
role Board. D.C.Code 1981, §§ l-1509(d), 
24-206(a). Bennett v. Ridley, 1993, 633 A.2d 
824. Habeas Corpus ©^ 5 1 7 

Making statements to hearing examiner is 
tantamount to statement to Parole Board. 
D.C.Code 1981, § 24-206(a). Bennett v. Ridley, 
1993, 633 A.2d 824. Pardon And Parole ®=> 58 

Defendant's Fifth Amendment rights were vio- 
lated by parole revocation based on a prelimi- 
nary interview before the Parole Board in which 
the parole officer testified that his only knowl- 
edge of the alleged parole violation came from a 
Pretrial Services Agency report that the defen- 
dant had been arrested. Matthews v. Palmer, 
1 13 WLR 2473 (Super. Ct. 1985). 

5. Right to counsel 

Although parole violator is entitled to counsel 
at hearing before board if he so desires, it is not 
necessary that counsel be assigned, since re- 
quirement that counsel be present is not juris- 
dictional. D.C.Code 1940, § 24-206. Fleming 
v. Tate, 1946, 156 F.2d 848, 81 U.S.App.D.C. 
205. Pardon And Parole &> 89 
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Participation by counsel in proceedings 
against parole violator need be no greater than 
necessary to insure that board is accurately 
informed from parolee's standpoint before it 
acts, and permitted presentation of testimony 
parolee is governed by same rule. D.C.Code 
1940, § 24-206. Fleming v. Tate, 1946, 156 
F.2d 848, 81 U.S.App.D.C. 205. Pardon And 
Parole <3=> 89 

Under statute providing that a prisoner re- 
turned to an institution for alleged violation of 
his parole shall be given an opportunity to ap- 
pear before the Board of Indeterminate Sen- 
tence and Parole of District of Columbia, right 
of counsel is statutory and not constitutional, 
and prisoner would not be entitled to have 
counsel assigned to represent him. D.C.Code 
1940, § 24-206; U.S.C.A.Const. Amend. 6. In 
re Tate, D.D.C1946, 63 F.Supp. 961. Pardon 
And Parole @=> 89 

6. Good conduct credit 

The amendment ol parole statute permit ting- 
parole violator to earn commutation for good 
conduct applied to service of remainder of sen- 
tences after recommitment, although sentences 
were originally imposed prior to the amend- 
ment. Act July 17, 1947, § 5, 61 Stat. 379, 
D.C.Code 1940, § 24-206. Jones v. Clemmer, 
1947, 163 F.2d 852, 82 U.S.App.D.C. 288. Pris- 
ons §=> 15(2) 

Prisoner was in "custody" of United States 
Parole Commission, thus giving district court 
jurisdiction over his petition for writ of habeas 
corpus seeking credit against sentence, though 
he sought credit under District of Columbia 
Good Time Credits Act and portion of sentence 
at issue was related to District of Columbia 
offense, where he was detained by USPC in 
federal prison on aggregate federal and local 
sentences. 28 U.S.C.A. § 2241; D.C.Code 
1981, § 24-428 et seq. Noble v. U.S. Parole 
Com'n, 1995, 887 F.Supp. 11, question certified 
82 F.3d 1108, 317 U.S.App.D.C. 304, certified 
question answered 693 A. 2d 1084, adhered to 
on rehearing 711 A.2d 85, answer to certified 
question conformed to, on remand 32 
F.Supp. 2d 1 1 . Habeas Corpus ©=» 256 

7. Time on parole 

Refusal of United States Parole Commission, 
in sentencing prisoner upon parole revocation, 
to credit prisoner with time spent on parole, 
under governing District of Columbia statute, 
did not violate prisoner's right to equal protec- 
tion, although prisoners in custody of District of 
Columbia Department of Corrections were giv- 
en credit for such time pursuant to misapplica- 
tion of statute, as prisoner was not similarly 
situated to prisoners who were not in federal 
custody, and difficulty of rearresting inmates 
who were already released would provide ra- 
tional basis for the disparate treatment. 
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ILS.C.A. Const.Amend. 5; D.C.Code 1981, 
§ 24-206(a). Noble v. U.S. Parole Com'n, 
C.A.D.C.1999, 194 F.3d 152, 338 U.S.App.D.C. 
362. Constitutional Law <&> 250.3(2); Pardon 
And Parole <3=> 75 

Fact that petitioner had not been released by 
the time of his maximum release date was not a 
basis for concluding that he was being unlaw- 
fully held by the parole board in violation of his 
rights to due process where, as a parole violator 
during term of his original sentence, he was 
required to return to incarceration to serve bal- 
ance of sentence and lost time which he spent 
on parole before violation, practical effect of 
which was to extend ultimate release date. 
D.C.C.E. § 24-206; 18 U.S.C.A. §§ 4205, 4207. 
Arrington v. McGruder, C.A.D.C.1974, 490 F.2d 
795, 160 U.S.App.D.C. 227. Constitutional Law 
<&> 272(2) 

Prisoner was not entitled, on return to prison 
following revocation of parole, to credit against 
remaining sentence for time spent on parole. 
D.C.Code 1961, §§ 24-205, 24-206; 18 U.S.C.A. 
§§ 4161, 4162, 4205, 4207. Howerton v. Riv- 
ers, C.A.D.C.1963, 326 F.2d 653, 117 U.S.App. 
D.C. 1 10. Pardon And Parole <^> 75 

Prisoner was not entitled, on return to prison 
following revocation of parole, to credit against 
remaining sentence for time spent on parole. 
D.C.Code 1961, § 24-206; 18 U.S.C.A. § 4205. 
Bates v. Rivers, C.A.D.C.1963, 323 F.2d 311, 
116 U.S.App.D.C. 306. Pardon And Parole <3^ 
72.1 

Where petitioner was released from District 
of Columbia Reformatory on parole but a subse- 
quent warrant was issued for violation of that 
parole, fact that petitioner served time in vari- 
ous places of detention other than in District of 
Columbia did not fulfill requirement of serving 
District of Columbia sentence. D.C.Code 1940, 
§§ 24-20 1(b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole <&> 75 

Parolee, whose parole had been revoked, was 
subject to retroactive application of United 
States Parole Commission v. Noble which ap- 
plied District of Columbia (D.C.) statute provid- 
ing that time a prisoner was on parole shall not 
be taken into account to diminish the time for 
which he was sentenced if a prisoner's parole is 
revoked; since parolee was always under federal 
supervision, and since United States Parole 
Commission (USPC) consistently followed D.C. 
statute providing that time a prisoner was on 
parole shall not be taken into account to dimin- 
ish the time for which he was sentenced if a 
prisoner's parole is revoked, parolee had no 
legitimate expectation of an earlier release date 
based on D.C. statute providing for street time 
credit, which was followed by D.C. parole au- 
thorities. D.C.Code 1981, §§ 24-206(a), 
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24-431. Noble v. U.S. Parole Com'n, 1998, 32 
F.Supp.2d 11, affirmed 194 F.3d 152, 338 
U.S.App.D.C. 362. Courts @=> 100(1) 

Parolee was entitled to credit against aggre- 
gate federal/local sentence, pursuant to the Dis- 
trict of Columbia Good Time Credits Act, for 
time served on parole for his District of Colum- 
bia sentence. D.C.Code 1981, § 24-43 1(a). 
Noble v. U.S. Parole Com'n, 1995, 887 F.Supp. 
11, question certified 82 F.3d 1108, 317 
U.S.App.D.C. 304, certified question answered 
693 A.2d 1084, adhered to on rehearing 711 
A. 2d 85, answer to certified question conformed 
to, on remand 32 F.Supp. 2d .11. Pardon And 
Parole <£=> 75 

Rule of lenity did not apply to permit credit 
for time served on parole after parole was re- 
voked where there was no ambiguity between 
statutes and it was clear that statute providing 
for credit for time served on parole did not 
impliedly repeal statute of more specific appli- 
cation prohibiting credit for parole time if pa- 
role was later revoked. D.C.Code 1981, 
§§ 24-206(a), 24-43 1(a). U.S. Parole Com'n v. 
Noble, 1997, 693 A.2d 1084, adhered to on 
rehearing 71 1 A.2d 85, answer to certified ques- 
tion conformed to, on remand 32 F.Supp. 2d 1 1. 
Pardon And Parole <^ 76 

8. Concurrent sentences 

The unexpired portion of a parole violator's 
original sentence begins to run not when he is 
in prison by arrest or conviction for a new and 
separate offense but only when his parole has 
been revoked and he has been returned to cus- 
tody of revoking authority. D.C.Code 1940, 
§§ 24-20 1(b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole <5=> 76 

Failure of Board of Parole to give immediate 
hearing and revoke parole when paroled prison- 
er was returned to reformatory pursuant to sen- 
tences for crimes committed while on parole 
did not permit parole to continue running in 
satisfaction of original sentences after prisoner's 
re-entry of reformatory. D.C.Code 1940, 
§§ 24-205, 24-206. Washington v. Clemmer, 
1948, 169 F.2d 300, 83 U.S.App.D.C. 268. Par- 
don And Parole <&* 63 

The unexpired term of parole violator began 
to run only when he was recommitted after 
revocation of parole and did not run concur- 
rently with sentences for new offenses commit- 
ted while on parole. D.C.Code 1940, § 24-206. 
Jones v. Clemmer, 1947, 163 F.2d 852, 82 
U.S.App.D.C. 288. Pardon And Parole <&> 72 .1 

Where conviction itself triggered revocation 
of probation for prior offense, which would 
have occurred without regard to length of ap- 
peal from conviction for current offense, court 
could not conclude that defendant was preju- 
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diced from incarceration based upon mere trial court's finding of prejudice was insufti- 

speculative disability that, had there been more ciently supported. D.C.CE. §§ 1 7-305(a), 

rapid appellate process, defendant could have 23-1321, 24-204, 24-205, 24-206; 

expected retrial and release, if acquitted, before U.S.C.A.Const. Amend. 5. U. S. v. Alston, 1980, 

date when he was actually paroled, and thus 412 A. 2d 351. Constitutional Law <3=> 268(4) 

§ 24-407. Repeal of inconsistent laws; savings provision. 

All acts or parts of acts inconsistent with the provisions of §§ 22-2601, 
24-401, 24-402 to 24-409, and 24-201.26 are hereby repealed; provided, 
however, that for any felony committed before July 15, 1932, the penalty, 
sentence, or forfeiture provided by law for such felony at the time such felony 
was committed shall remain in full force and effect and shall be imposed, 
notwithstanding said sections. 

(July 15, 1932, 47 Stat. 698, ch. 492, § 7.) 

Historical and Statutory Notes 
Prior Codifications References in Text 

1981 Ed., § 24-207. Sections 24-401 and 24-402, referred to in 

-irt-r^ i- i c -. a irt-7 this section, were repealed by the Act of July 17, 

1973 Ed., § 24-207. 1947 ^ 61 Stat ^ % ch ^ g ? 

§ 24-408. Prisoners who may be paroled. 

(a) The power of the Board of Parole shall extend to all prisoners whose 
sentences exceed 180 days regardless of the nature of the offense; provided, 
that in the case of a prisoner convicted of an offense other than a felony, 
including violations of municipal regulations and ordinances and Acts of 
Congress in the nature of municipal regulations and ordinances, the prisoner 
may not be paroled until he has served one-third of the sentence imposed, and 
in the case of 2 or more sentences for other than a felony, no parole may be 
granted until after the prisoner has served one-third of the aggregate sentences 
imposed. 

(b) A person convicted of a crime of violence as defined by § 22-4501, shall 
not be paroled prior to serving 85% of the minimum sentence imposed; 
provided, that any mandatory minimum sentence shall be served in its entirety. 

(July 15, 1932, 47 Stat. 698, ch. 492, § 9; June 6, 1940, 54 Stat. 242, ch. 254, § 7(a); 
July 17, 1947, 61 Stat. 379, ch. 263, § 6; Aug. 20, 1994, D.C. Law 10-151, § 801, 41 
DCR2608.) 

Historical and Statutory Notes 

Prior Codifications gency Amendment Act of 2000 (D.C. Act 

1981 Ed., § 24-208. 13-410, August 11, 2000, 47 DCR7271). 

1 973 Ed., § 24-208. Legislative History of Laws 

. Law 10-151, the "Omnibus Criminal Justice 

Emergency Act Amendments Reform Amendment Act of 1994;- was intro . 

For temporary amendment of section, see duced in Council and assigned Bill No. 10-98, 

§ 801 of the Omnibus Criminal Justice Reform which was referred to the Committee on the 

Emergency Amendment Act of 1994 (D.C. Act Judiciary. The Bill was adopted on first and 

10-255, June 22, 1994, 41 DCR 4286). second readings on March 29, 1994, and April 

For temporary (90-day) amendment of sec- 12, 1994, respectively. Signed by the Mayor on 

tion, see § 8(c) of the Sentencing Reform Eraer- May 4, 1994, it was assigned Act No. 10-238 
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and transmitted to both Houses of Congress for 
its review, D.C. Law 10-151 became effective 
on August 20, 1994. 

Cross References 
Section References 

This section is referred to in §§ 24-407 and 24-463. 



Key Numbers 

Pardon and Parole <^48, 



Westlaw Key Number Search: 284k48. 

United States 

Parole, 

Liberty interest in parole release, see 
Board of Pardons v. Allen, U.S.Mont. 
1987, 107 S.Ct. 2415, 482 U.S. 369, 96 
L.Ed.2d 303. 

Parole release, expectation as protected 
liberty interest, see Jago v. Van Curen, 
U.S.6hiol981, 102 S.Ct. 31, 454 U.S. 
14, 70 L.Ed. 2d 13. 

Preparole conditional supervision, due 
process protections, see Young v. Har- 
per, U.S.Okla.1997, 117 S.Ct. 1148, 
520 U.S. 143, 137 L.Ed.2d 270. 

Parole hearings, 

Deferral of parole hearings, ex post facto, 
see California Dept. of Corrections v. 
Morales, U.S.Cal.1995, 115 S.Ct 1597, 
514 U.S. 499, 131 L.Ed.2d 588, on re- 
mand 56 F.3d 46. 



Library References 

Encyclopedias 

CJ.S. Pardon and Parole §§ 45 to 48. 



Supreme Court 

Requisites of parole procedure, see 
Greenholtz v. Inmates of Nebraska Pe- 
nal and Correctional Complex, 1979, 
99 S.Ct. 2100, 442 U.S. 1, 60 L.Ed. 2d 
668, on remand 602 F.2d 155. 

Retroactive change in frequency of parole 
reconsideration hearings, significant 
risk of increased punishment, ex post 
facto, see Garner v. Jones, U.S.Ga. 
2000, 120 S.Ct. 1362. 
Supervised release, 

Revocation of supervised release, statute 
imposing further term of supervised re- 
lease, retroactivity, ex post facto laws, 
see Johnson v. U.S., U.S.Tenn.2000, 
120 S.Ct. 1795. 
Revocation of parole, 

Habeas corpus, parole revocation, in-cus- 
tody requirement, collateral conse- 
quences, see Spencer v. Kemna, 
U.S. MO. 1998, 11 8 S.Ct. 978. 



Notes of Decisions 



Construction and application 
Eligibility for parole 3 
Powers of board 2 



1. Construction and application 

The statutes regarding powers of federal 
board of parole and District of Columbia Board 
of Indeterminate Sentence and Parole indicates 
congressional intent to provide a uniform ad- 
ministration of federal and district laws with 
respect to the control of released prisoners. 1 8 
U.S.C.A. §§ 710, 715-716b; D.C. Code 1940, 
§§ 24-201, 24-208. Gould v. Green, 1944, 141 
F.2d 533, 78 U.S.App.D.C. 363. Pardon And 
Parole ^42.1 

Under statute creating District of Columbia 
Board of Indeterminate Sentence and Parole 
and providing for transfer of powers from feder- 
al board of parole to district board upon ap- 
pointment of members of district board, re- 
ceives such powers over prisoners confined in 



penal institutions of district as existed in federal 
board of parole on date of appointment of mem- 
bers of district board, and not merely powers 
which existed in federal board of parole at time 
district act became effective. D.C. Code 1940, 
§ 24-208. Gould v. Green, 1944, 141 F.2d 533, 
78 U.S.App.D.C. 363. Pardon And Parole ^ 
55.1 

2. Powers of board 

The District of Columbia Board of Indetermi- 
nate Sentence and Parole has authority to im- 
pose conditions or to exercise supervision over 
prisoners convicted in the District of Columbia 
and thereafter released because of good conduct 
allowance. 18 U.S.C.A. §§ 3568,^4161, 4164, 
4201, 4203, 4204; D.C. Code 1940, §§ 24-204, 
24-208. In re Reed, 1946, 158 F.2d 323, 81 
U.S.App.D.C. 310. Prisons^ 15(6) 

Under act creating District of Columbia 
Board of Indeterminate Sentence and Parole 
and providing for transfer of powers from feder- 
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al board of parole over prisoners confined in oners passed from United States Board of Pa- 
penal institutions in District of Columbia to role to district board of penal institutions by 
district board upon appointment of members of statute with respect to United States prisoners 
district board, authority of district board was j n penal institutions of the District of Columbia, 
not limited to prisoners thereafter convicted. 13 TJ.S.C.A. §§ 4161, 4164, 4201; D.C.Code 
D.C.Code 1940, § 24-208. Gould v. Green, 1940 §§ 24-201 to 24-208, 24-209. Ex parte 
1944, 141 F.2d 533, 78 U.S.App.D.C. 363. Par- Gouk] D .D.C1943, 51 F.Supp. 354. Prisons ©=> 
don And Parole <3=> 45.1 



District of Columbia Board of Indeterminate 



15(6) 



Sentence and Parole had power to impose com 3 EH ibim for le 

ditions upon release of prisoner who had served 

full time of sentence with deductions for good District ol Columbia law creates no due pro- 
conduct and in event of violation of conditions cess libert y interest in a parole eligibility date, 
to recommit him to serve out balance of his mucb less one within sixty days of incarcera- 
term. 18 U.S.C.A. §§ 4161, 4164, 4201, 4203, tion, since misdemeanants must serve one-third 
4204; D.C.Code 1940, §§ 24-201, 24-208. of their aggregate sentences before being con- 
Gould v. Green, 1944, 141 F.2d 533, 78 sidered for parole. U.S.C.A. Const.Amends. 5, 
U.S.App.D.C. 363. Prisons <S=> 15(6) 14; D.C.Code 1981, § 24-208(a). Anyanwuta- 
The power of United States Board of Parole to ku v. Moore, C.A.D.C.1998, 151 F.3d 1053, 331 
impose conditions on release on account of de- U.S.App.D.C. 379. Constitutional Law O 3 
ductions for good conduct of United States pris- 272.5; Pardon And Parole ^ 48.1 

§ 24-409, Federal Parole Board. 

The Board of Parole created by § 723a of Title 18, United States Code, shall 
have and exercise the same power and authority over prisoners convicted in the 
District of Columbia of crimes against the United States or now or hereafter 
confined in any United States penitentiary or prison (other than the penal 
institutions of the District of Columbia) as is vested in the District Board of 
Parole over prisoners confined in the penal institutions of the District of 
Columbia. 

(July 15, 1932, ch. 492, § 10; June 5, 1934, 48 Stat. 880, ch. 391.) 

Historical and Statutory Notes 

Prior Codifications The Board of Indeterminate Sentence and 

1981 Ed., § 24-209. Parole was replaced by the Board of Parole 

1973 Ed., § 24-209. pursuant to the Act of July 17, 1947, 61 Stat. 

j, r • nr * 378, Ch. 263. 

References in Text 

Section 723a of Title 18, U.S. Code, referred 
to in this section, was repealed by the Act of 
June 25, 1948, 62 Stat. 862, Ch. 645, § 21. 

Cross References 
Section References 

This section is referred to in § 24-407. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole <S=>55. 1 . c.J.S. Pardon and Parole §§ 42 to 44. 

Westlaw Key Number Search: 284k55.1. 

Notes of Decisions 

Construction and application 1 Parole standards 4 

Hearings 3 
Jurisdiction 2 
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Sentences 5 



1 . Construction and application 

Congress intended to provide uniform admin- 
istration of federal and District of Columbia law 
with respect to control of released prisoners. 18 
U.S.C.A. §§4161-4166; D.C.Code 1951, 
§§ 24-204, 24-206, 24-209, 24-401, 24-402, 
24-405. Johnson v. Ward, C.A.D.C.1960, 278 
F.2d 245, 107 U.S.App.D.C. 365. Prisons <£=> 
15(6) 

The term "prisoners confined in", as used in 
statute transferring power over prisoners con- 
fined in penal institutions of District of Colum- 
bia from United States Board of Parole to the 
district board of penal institutions, is used to 
designate group of persons by institutions rath- 
er than to delimit powers of district board to 
such persons only while they are in confine- 
ment. D.C.Code' 1940, § 24-209. Ex parte 
Gould, D.D.C1943, 51 F.Supp. 354. Prisons <3=> 
15(2) 

2. Jurisdiction 

Where petitioner was released from District 
of Columbia Reformatory on parole, but a war- 
rant was subsequently issued against him for 
violation of that parole and petitioner was con- 
fined at a Federal Penitentiary in Kansas upon 
conviction of a new and separate offense in 
Missouri, District of Columbia Board of Parole 
did not lose its jurisdiction over petitioner to 
Federal Parole Board and had the right to file a 
detainer against petitioner. D.C.Code 1940, 
§§ 24-20 1(b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole <3=> 78 

The United States Parole Commission has jur- 
isdiction over prisoners convicted in the District 
of Columbia and transferred to a federal institu- 
tion and has the same authority and power over 
such violators as has the District of Columbia 
Board of Parole over similarly convicted indi- 
viduals within the District of Columbia's penal 
facilities. D.C.Code 1981, § 24-209. Morgan 
v. District of Columbia, 1985, 618 F.Supp. 754. 
Pardon And Parole <£=> 55.1 

The power of United States Board of Parole to 
impose conditions on release on account of de- 
ductions for good conduct of United States pris- 
oners passed from United States Board of Pa- 
role to district board of penal institutions by 
statute with respect to United States prisoners 
in penal institutions of the District of Columbia. 
18 U.S.C.A. §§ 4161, 4164, 4201; D.C.Code 
1940, §§ 24-201 to 24-208, 24-209. Ex parte 
Gould, D.D.C1943, 51 F.Supp. 354. Prisons ©=> 
1 5(6) 

The United States Board of Parole, and not 
the district board for penal institutions, has 



jurisdiction over prisoners convicted in District 
of Columbia and transferred to some federal 
institution other than penal institutions of the 
district. 18 U.S.C.A. § 4201; D.C.Code 1940, 
§ 24-209. Ex parte Gould, D.D.C1943, 51 
F.Supp. 354. Prisons €=> 15(1) 

Shift of jurisdiction over parolee from federal 
law to district law pursuant to district's court 
reorganization did not increase severity of his 
punishment after punishment was imposed and 
thus did not amount to constitutionally prohibit- 
ed ex post facto law, since parolee was no 
worse off when he was paroled than he was at 
time of his conviction. D.C.Code .1981, 
§§ ll-502(2)(A)(v), 22-2405, 24-209; Court Re- 
form and Criminal Procedure Act of 1970, 
§ 101 et seq., 84 Stat. 473; 18 U.S.C.(1970 Ed.) 
§ 4208(d). Allen v. District of Columbia Hack- 
ers' License Appeal Bd., 1984, 471 A. 2d 271. 
Constitutional Law <^=> 203 

3. Hearings 

Decision by the United States Parole Commis- 
sion to disregard a parole hearing originally set 
by the District of Columbia Board of Parole, 
prior to transfer into federal system of person 
convicted in the District of Columbia, was fully 
within the Commission's power once the inmate 
fell within the Commission's jurisdiction. 
D.C.Code 1981, §§ 24-209, 24-425. Morgan v. 
District of Columbia, 1985, 618 F.Supp. 754. 
Pardon And Parole <3» 59 

Federal prisoner had right to prompt parole 
revocation hearing on parole revocation detain- 
er warrant lodged against him while he was 
serving ten-year term in federal penitentiary, 
and parole board could not wait until prisoner's 
current sentence had been served before hold- 
ing hearing or revoking parole. D.C.C.E. 
§§ 24-206, 24-209; 18 U.S.C.A. § 4207; 
U.S.C.A. Const. Amend. 5. Sutherland v. Dis- 
trict of Columbia Bd. of Parole, 1973, 366 
F.Supp. 270. Pardon And Parole <£=> 84 

4. Parole standards 

In action by male District of Columbia Code 
offenders assigned to federal prisons, challeng- 
ing application of revised federal parole guide- 
lines to decisions on their parole, issues of ma- 
terial fact existed as to whether federal and D.C. 
parole suitability standards were in fact differ- 
ent, and as to what, if any, legitimate govern- 
mental standards would be served by applica- 
tion of federal parole standards to D.C. Code 
offenders in federal custody as opposed to wom- 
en offenders or D.C. Code offenders in local 
custody, precluding summary judgment. Fed. 
Rules Civ.Proc. Rule 56, 28 U.S.C.A.; D.C.Code 
1981, § 24-209. Cosgrove v. Smith, C.A.D.C. 
1983, 697 F.2d 1125, 225 U.S.App.D.C. 235. 
Federal Civil Procedure <3=> 2491.5 

United States Parole Commission was re- 
quired to apply District of Columbia parole reg- 
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ulations and guidelines, rather than federal 
suitability guidelines, in making parole determi- 
nations for male District of Columbia Code of- 
fenders housed in federal prisons. D.C.Code 
1981, § 24-209, Cosgrove v. Thornburgh, 
1988, 703 F.Supp. 995. Pardon And Parole <^> 
53 

United States Parole Commission was re- 
quired to determine parole eligibility and suita- 
bility of federal inmate convicted of violations of 
the District of Columbia Code under District of 
Columbia, rather than federal, standards. 
D.C.Code 1981, § 24-209. Thomas v. U.S. Pa- 
role Com'n, 1987, 672 F.Supp. 256. Pardon 
And Parole ©=> 49 

5. Sentences 

Refusal of United States Parole Commission, 
in sentencing prisoner upon parole revocation, 
to credit prisoner with time spent on parole, 
under governing District of Columbia statute, 
did not violate prisoner's right to equal protec- 
tion, although prisoners in custody of District of 
Columbia Department of Corrections were giv- 
en credit for such time pursuant to misapplica- 
tion of statute, as prisoner was not similarly 
situated to prisoners who were not in federal 
custody, and difficulty of rearresting inmates 
who were already released would provide ra- 
tional basis for the disparate treatment. 
U.S.C.A. Const.Amend. 5; D.C.Code 1981, 
§ 24-206(a). Noble v. U.S. Parole Com'n, 
C.A.D.C.1999, 194 F.3d 152, 338 U.S.App.D.C. 
362. Constitutional Law <2=^ 250.3(2); Pardon 
And Parole <&* 75 

Where petitioner was released from District 
of Columbia Reformatory on parole but a subse- 
quent warrant was issued for violation of that 
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parole, fact that petitioner served time in vari- 
ous places of detention other than in District of 
Columbia did not fulfill requirement of serving 
District of Columbia sentence. D.C.Code 1940, 
§§ 24-201(b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole <^> 75 

The unexpired portion of a parole violator's 
original sentence begins to run not when he is 
in prison by arrest or conviction for a new and 
separate offense but only when his parole has 
been revoked and he has been returned to cus- 
tody of revoking authority. D.C.Code 1940, 
§§ 24-20 1(b), 24-206, 24-209. Noll v. Board of 
Parole for Government of District of Columbia, 
C.A.D.C.1951, 191 F.2d 653, 89 U.S.App.D.C. 
206. Pardon And Parole <^> 76 

Statutory ten-year ceiling on term to be 
served on federal sentences before being eligi- 
ble for parole did not apply to prisoner incar- 
cerated in federal prison for consecutive federal 
and District Columbia sentences, and thus the 
Federal Bureau of Prisons correctly aggregated 
District of Columbia minimum sentence and 
minimum sentence for one of the two federal 
convictions for a total of 18 years and four 
months before prisoner would be eligible for 
parole. 18 U.S.C.A. § 4205(a, h); D.C. Code 
1981, §§24-203 to 24-209. Chatman-Bey v. 
Smith, 1984, 594 F.Supp. 718, amendment de- 
nied 597 F.Supp. 509, reversed 797 F.2d 987, 
254 U.S.App.D.C. 320, rehearing granted and 
vacated 821 F.2d 789, 261 U.S.App.D.C. 301, 
on rehearing 864 F.2d 804, 274 LLS.App.D.C. 
398. Pardon And Parole <3=* 5 1 



Subchapter II, Interstate Parole and Probation Compact. 
Historical and Statutory Notes 



Complementary Legislation: 

Ala.— Code 1975, § 15-22-1. 
Alaska— AS 33.36.110, 33.36.120. 
Ariz.— A.R.S. §§ 31-461 to 31-465. 
Ark.— A.C.A. §§ 16-93-901 to 16-93-903. 
Cal.— West's Ann. Cal.Pen. Code, §§ 11175 to 

11179. 
Colo.— West's C.R.S.A. §§ 24-60-301 to 

24-60-309. 
Conn.— C.G.S.A. §§ 54-132 to 54-138. 
Del.— 1 1 DeLC. §§ 4358, 4359. 
D.C— D.C. Code 2001, §§ 24-451 to 24-453. 
Fla.— West's F.S.A. §§ 949.07 to 949.09. 
Ga. O.C.G.A. §§ 49-2-70, 49-2-71. 
Hawaii— HRS §§ 353-81, 353-82. 
Idaho— l.C. §§ 20-301, 20-302. 
111.— S.H.A. 730 ILCS 5/3-3-11. 



Ind.— West's A.I.C. 11-13-4-1, 11-13-4-2. 

Iowa— LC.A. § 907A.1. 

Kan.— K.S.A. 22-4101 et seq. 

Ky.— KRS 439.560. 

La.— LSA-R.S. 15:574.14. 

Me.— 34-A M.R.S.A. §§ 9801 to 9864. 

Md.— Code 1957, art. 41, §§ 4-801-4-803. 

Mass.— M.G.L.A. c. 127, §§ 1 5 1 A to 151G. 

Mich.— M.C.L.A. §§ 798.101 to 798.103. 

Minn.— M.S.A. § 243.16. 

Miss.— Code 1972, § 47-7-71. 

Mo.— V.A.M.S. § 217.810. 

Mont.— MCA 46-23-1 101 to 46-23-1 106. 

Neb.— R.R.S. 1943, §§ 29-2637, 29-2638. 

Nev.— N.R.S. 213.180 to 213.210. 

N.H.— RSA651-A:25. 

N.J.— NJ.S.A. 2A:168-14to2A:168-17. 
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N.M.— NMSA 1978, §§ 31-5-1, 31-5-2. Tex.— Vernon's Ann/Texas C.C.P. art. 42.1 1. 

N.Y. — McKinney's Executive Law § 259-m. U.S.-4 U.S.C.A. § 112. 

N.D.-NDCC 12-56-01, 12-56-02. Utah— U.C.A. 1 953, 77-27-24 to 77-27-31. 

Ohio— R.C.§§ 5149.17 to 5149.23. Vt.— 28 V.S.A. § 1301. 



OkJ.— 57 Okl.St.Ann. §§ 347 to 349 
Ore.— ORS 144.610 to 144.620 



Virgin Islands— 5 V.I.C. §§ 4631 to 4633. 



Pa,-61 P.S. §§321, 322. ' Va.-Code 1950, §§ 53.1-166, 53.1-167. 

Puerto Rico-4 L.P.R.A. §§ 637 to 639. Wash.— West's RCWA 9.95.270. 

R.I.— Gen.Laws 1956, §§ 13-9-1 to 13-9-3. W.Va.— Code, 28-6-1, 28-6-2. 

S.C.— Code 1976, 24-21-810 to 24-21-830. Wis.— W.S.A. 304.13. 

S.D.—SDCL 24-16-1 to 24-16-5. Wyo.— Wyo.Stat.Ann. §§ 7-13-412 to 

Tenn. — T.C.A. § 40-28-401. 7-13-417. 

§ 24-451. Authority of Mayor to execute Interstate Parole and Probation 
Compact. 

The Mayor of the District of Columbia is hereby authorized to execute a 
compact on behalf of the District of Columbia with any of the states legally 
joining therein in the form substantially as set out in this section. 

Interstate Parole and Probation Compact 
The Contracting States Solemnly Agree That; 

(1) It shall be competent for the duly constituted judicial and administra- 
tive authorities of a state party to this compact (herein called "sending 
state"), to permit any person convicted of an offense within such state and 
placed on probation or released on parole to reside in any other state party to 
this compact (herein called "receiving state"), while on probation or parole, 
if 

(a) Such person is in fact a resident of or has his family residing within 
the receiving state and can obtain employment there; 

(b) Though not a resident of the receiving state and not having his family 
residing there, the receiving state consents to such person's being sent 
there. 

Before granting such permission, opportunity shall be granted to the receiv- 
ing state to investigate the home and prospective employment of such person. 
A resident of the receiving state, within the meaning of this section, is one who 
has been an actual inhabitant of such state continuously for more than one year 
prior to his coming to the sending state and has not resided within the sending 
state more than six continuous months immediately preceding the commission 
of the offense for which he has been convicted. 

(2) Each receiving state will assume the duties of visitation of and supervi- 
sion over probationers or parolees of any sending state and in the exercise of 
those duties will be governed by the same standards that prevail for its own 
probationers and parolees. 

(3) Duly accredited officers of a sending state may at all times enter a 
receiving state and there apprehend and retake any person on probation or 
parole. For that purpose no formalities will be required other than establish- 
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ing the authority of the officer and the identity of the person to be retaken. 
All legal requirements to obtain extradition of fugitives from justice are 
hereby expressly waived on the part of the states party hereto, as to such 
persons. The decision of the sending state to retake a person on probation or 
parole shall be conclusive upon and not reviewable within the receiving state: 
Provided, however, that if at the time when a state seeks to retake a 
probationer or parolee there should be pending against him within the 
receiving state any criminal charge, or he should be suspected of having 
committed within such a state a criminal offense, he shall not be retaken 
without the consent of the receiving state until discharged from prosecution 
or from imprisonment for such offense. 

(4) The duly accredited officers of the sending state will be permitted to 
transport prisoners being retaken through any and all states parties to this 
compact, without interference. 

(5) The Governor of each state may designate an officer who, acting jointly 
with like officers of other contracting states, if and when appointed, shall 
promulgate such rules and regulations as may be deemed necessary to more 
effectively carry out the terms of this compact. 

(6) This compact shall become operative immediately upon its execution by 
any state as between it and any other state or states so executing. When 
executed it shall have the full force and effect of law within such state, the 
form of execution to be in accordance with the laws of the executing state. 

(7) This compact shall continue in force and remain binding upon each 
executing state until renounced by it. The duties and obligations hereunder 
of a renouncing state shall continue as to parolees or probationers residing 
therein at the time of withdrawal until retaken or finally discharged by the 
sending state. Renunciation of this compact shall be by the same authority 
which executed it, by sending six months' notice in writing of its intention to 
withdraw from the compact to the other states party hereto. 

(Mar. 12, 1976, D.C. Law 1-51, § 2, 22 DCR 5296.) 

Historical and Statutory Motes 

Prior Codifications and assigned Bill No. 1-91, which was referred 

1981 Ed., § 24-251 to tne Committee on Public Safety. The Bill 

197^ Fl S ?d ?S1 was a d°pted on first and second readings on 

' S November 4, 1975 and November 18, 1975, 

respectively. Signed by the Mayor on Decern- 
Legislative History of Laws ber ^ |975t it was assigned Act No . !_ 71 and 

Law ]-M, the "Interstate Parole and Proba- transmitted to both Houses of Congress lor its 
tion Compact Act," was introduced in Council review. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole ^66, 68. C .J.S. Pardon and Parole §§ 56, 58. 

States ®=>6 c j s states §§ 31 tQ 32f 143 

West law Kev Number Searches: 284k66; 
284k68; 360k6. 
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Notes of Decisions 

Misdemeanors 1 a misdemeanor warrant under § 23-563(b) is 
irrelevant; insofar as the warrant is signed with- 
out territorial limitation directed to the United 
1. Misdemeanors States Marsha], it constitutes a direction to an 
In limited circumstance when misdemeanor officer of this court to "apprehend and retake" 
probationer's supervision is transferred to re- a probationer under paragraph (3) of this sec- 
ceiving state under Interstate Parole and Proba- tion and must accordingly be so honored. Unit- 
tion Compact, the Superior Court's arguably ed States v. Hanna, 114 WLR 1153 (Super. Ct. 
geographically limited authority for issuance of 1986). 

§ 24-452. Definitions. 

As used in this subchapter, the term "state" means any of the several states of 
the United States, the Commonwealth of Puerto Rico, the Virgin Islands, 
Guam, and the District of Columbia, and the term "Governor" means the chief 
executive officer of any such jurisdiction. 

(Mar. 12, 1976, D.C. Law 1-51, § 3, 22 DCR 5299.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 24-252. For legislative history of D.C Law .1-51, see 

c Historical and Statutory Notes following 

1973 bd., s 24-252. ^ 24-451. 

§ 24-453. Severability. 

If any section or provision of this subchapter is held to be unconstitutional or 
invalid, such unconstitutionality or invalidity shall not affect the remaining 
sections or provisions of this subchapter. 

(Mar. 12, 1976, D.C. Law 1-51, § 4, 22 DCR 5299.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

.1.98.1 Ed. § 24-253. F° r legislative history of D.C. Law 1-51, see 

, c Historical and Statutory Notes following 

1973 hd., s 24-2M. ^ 24-451. 



Subchapter III. Medical and Geriatric Parole. 

24-461. Definitions. 

For the purposes of this subchapter, the term: 

(1) "Geriatric inmate" means a person 65 years of age or older convicted 
of a violation of a District of Columbia criminal law by a court in the District 
of Columbia, who suffers from a chronic infirmity, illness, or disease related 
to aging, and poses a low risk to the community; 

(2) "Permanently incapacitated inmate" means a person convicted of a 
violation of a District of Columbia criminal law by a court in the District of 
Columbia and who, by reason of an existing physical or medical condition 
which is not terminal, is permanently and irreversibly physically incapacitat- 
ed, and who does not constitute a danger to himself or to society; and 
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(3) "Terminally ill inmate" means a person convicted of a violation of the 
District of Columbia criminal law by a court in the District of Columbia who 
has an incurable condition caused by illness or disease which would, within 
reasonable medical judgment, produce death within 6 months and does not 
constitute a danger to himself or to society. 

(May 15, 1993, D.C. Law 9-271, § 2, 40 DCR 792; June 3, 1997, D.C. Law 11-275, 
§ 16, 44 DCR 1408.) 

Historical and Statutory Motes 

Prior Codifications both Houses of Congress for its review. D.C. 

1981 Ed., § 24-261. Law 9-271 became effective on May 15, 1993. 

1981 Ed., § 24-261. Law 11-275, the "Second Criminal Code 

Technical Amendments Act of 1996," was intro- 

Legislative History of Laws duced in Council and assigned Bill No. 1 1-909, 

Law 9-271, the "Medical and Geriatric Parole which was referred to the Committee of the 
Act of 1992," was introduced in Council and Whole. The Bill was adopted on first and sec- 
assigned Bill No. 9-557 which was referred to ond readings on November 7, 1996, and Decem- 
the Committee on the Judiciary. The Bill was ber 3, 1996, respectively. Signed by the Mayor 
adopted on first and second readings on Decern- on December 24, 1996, it was assigned Act No. 
ber 1, 1992, and December 15, 1992, respective- 1 1-520 and transmitted to both Houses of Con- 
ly. Signed by the Mayor on January 14, 1993, it gress for its review. D.C. Law 1 1-275 became 
was assigned Act No. 9-400 and transmitted to effective on June 3, 1997. 

Cross References 
Section References 

This section is referred to in § 24^462. 

Library References 

Key Numbers Encyclopedias 

Pardon and Parole <8=>48.1, 49. C .J.S. Pardon and Parole §§ 45 to 48. 

Westlaw Key Number Searches: 284k48.1; 
284k49. 

§ 24-462, Conditions present at time of sentencing excluded. 

No physical or medical condition set forth in § 24-461 which existed at the 
time of sentencing shall provide the basis for geriatric or medical parole under 
this subchapter. 

(May 15, 1993, D.C. Law 9-271, § 3, 40 DCR 792.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-262. F° r legislative history of D.C. Law 9-271, see 

Historical and Statutory Notes following 
§ 24-461. 

Library References 

Key Numbers Encyclopedias 

Pardon and Parole <©=>48.1, 49, C J.S. Pardon and Parole §§ 45 to 48. 

Westlaw Key Number Searches: 284k48.1; 
284k49. 
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§ 24-463. Board of Parole authority. 

(a) The Board of Parole ("Board") shall establish a medical and geriatric 
parole program to be administered by the Department of Corrections ("Depart- 
ment"). The authority to grant medical or geriatric parole shall rest solely with 
the Board. The Department shall determine for each person considered for 
geriatric or medical parole, whether the person is a; 

(1) Geriatric inmate; 

(2) Permanently incapacitated inmate; or 

(3) Terminally ill inmate. 

(b) Notwithstanding § 24-408, inmates who have not served their minimum 
sentences shall be considered eligible for parole under this section. Medical 
and geriatric parole consideration shall be in addition to any other parole for 
which an inmate may be eligible. 

(c) The Board shall determine the appropriate level of supervision and shall 
develop a comprehensive discharge plan for each inmate released under this 
subchapter. 

(d) In considering an inmate for medical or geriatric parole, the Board may 
request that additional medical evidence be produced or that additional medi- 
cal examinations be conducted. 

(e) The parole term of an inmate on medical parole shall be for the remain- 
der of the inmate's sentence, without diminution of sentence for good behavior. 
In addition to terms and conditions prescribed by the Board, supervision of an 
inmate on medical or geriatric parole shall also consist of periodic medical 
evaluations at intervals to be determined by the Board at the time of release. 

(f) The chairperson of the Board shall report annually to the Mayor, the 
Chairpersons of the Council of the District of Columbia, and the Council's 
Committee on the Judiciary, the number of applications for medical and 
geriatric parole, the nature of the illness, disease, or condition of the applicants, 
the reasons for denial of applications for medical or geriatric parole, the 
number of persons on medical and geriatric parole who have been returned to 
the custody of the Department, and the reasons for their return. 

(May 15, 1993, D.C. Law 9-271, § 4, 40 DCR 792.) 

Historical and Statutory Notes 

Prior Codifications Miscellaneous Notes 

1981 Ed., § 24-263. Board of Parole abolished; Section 11231(a) 

and (b) of the National Capital Revitalization 

, . , ,. T¥ . . fT and Self-Government Improvement Act of 1997, 

Legislative History of Laws approved August 5, 1997 (P.L. 105-33; 111 Stat. 

For legislative history of D.C. Law 9-271, see 745), transferred the authority of the Board of 

Historical and Statutory Notes following Parole to the U.S. Parole Commission and abol- 

§ 24-461 . ished the D.C. Board of Parole. 

Library References 

Key Numbers Westlaw Key Number Searches: 284k45; 

Pardon and Parole ©=>45, 55.1. 284k55.1. 
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Encyclopedias 

C.J.S. Pardon and Parole §§ 41 to 44. 

§ 24-464. Medical parole. 

(a) The Department shall identify permanently incapacitated and terminally 
ill inmates for consideration for medical parole based solely on medical 
documentation. The Department shall forward an application and documenta- 
tion in support of parole eligibility to the Board within 15 days of receipt of an 
application. The documentation shall include information concerning the 
inmate's medical history and prognosis, institutional behavior and adjustment, 
and criminal history. The inmate or inmate's representative may submit an 
application to the Board. 

(b) Whenever it shall appear to the Board that because of a medical condi- 
tion an inmate is permanently incapacitated or terminally ill, and the inmate's 
parole is not incompatible with the welfare of society, the Board may authorize 
the inmate's release on medical parole upon terms and conditions as the Board 
shall from time to time prescribe. 

(c) The Board shall make a determination whether to grant medical parole 
within 1 5 days of receipt of an application and supporting documentation from 
the Department. 

(May 15, 1993, D.C. Law 9-271, § 5, 40 DCR 792.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-264. F° r legislative history of D.C. Law 9-271, see 

Historical and Statutory Notes following 
§ 24-461. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole @=>49. C j. S . Pardon and Parole §§ 45 to 48. 

Westlaw Key Number Search: 284k49. 

§ 24—465. Conditions for geriatric release. 

(a) A geriatric inmate who is 65 years of age or older, has a chronic 
infirmity, illness, or disease, and who poses a low risk to the community, may 
be eligible for parole as determined by the Board. 

(b) Consideration for geriatric parole shall be initiated by the submission of 
an application from the Department, the inmate, or the inmate's representative 
and the Department's supporting documentation to the Board. 

(c) In determining eligibility for geriatric release, the Board shall take into 
consideration the following factors: 

(1) Age of inmate; 

(2) Severity of illness, disease, or infirmities; 

(3) Comprehensive health evaluation; 

(4) Institutional behavior; 
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(5) Level of risk for violence; 

(6) Criminal history; and 

(7) Alternatives to maintaining geriatric long-term prisoners in traditional 
prison settings. 

(d) The Department shall submit an application for geriatric release with 
supporting documentation to the Board within 30 days of receipt of an 
application. 

(e) The Board shall make a determination whether to grant geriatric parole 
within 30 days of receipt of the application and supporting documentation from 
the Department. 

(May 15, 1993, D.C. Law 9-271, § 6, 40 DCR 792.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-265. For legislative history ol D.C. Law 9-271, see 

Historical and Statutory Notes following 
§ 24-461. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole <3=64. C j. S . Pardon and Parole § 55. 

Westl aw Key Number Search: 284k64. 

§ 24-466. Eligibility for public assistance. 

(a) When a person has been granted either medical or geriatric parole and 
applies for public assistance, including medical assistance, the Department 
shall forward the application for assistance to the Department of Human 
Services, and advise the Board that an application for assistance has been 
made. 

(b) The Department of Human Services shall, within 60 days of receipt of a 
medical or geriatric parolee's application for assistance, determine the eligibili- 
ty of the person for general assistance, public assistance, Medicaid, or any other 
District or federal medical assistance program. 

(c) Repealed. 

(d) Notwithstanding any other law, when a person is released on medical or 
geriatric parole and is in need of public assistance, including medical assis- 
tance, the Department of Human Services shall be responsible for the adminis- 
trative costs of the initial and any subsequent eligibility determination and the 
costs of any public assistance, including medical assistance, following a per- 
son's release on medical or geriatric parole for so long as the person is eligible. 

(May 15, 1993, D.C. Law 9-271, § 7, 40 DCR 792; Mar. 20, 1998, D.C. Law 12-60, 
§ 704, 44 DCR 7378.) 

Historical and Statutory Notes 
Prior Codifications Temporary Amendments of Section 

1981 Ed., § 24-266. Section 5 of D.C. Law 12-21 deleted "general 

1981 Ed., § 24-266. or" preceding "public" in (a); and repealed (c). 
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Section 8(b) of D.C. Law 12-21 provides that 
the act shall expire on the 225th day of its 
having taken effect. 

Section 704 of D.C. Law 12-59 deleted "gen- 
eral or" preceding "public" in (a); and repealed 
(c). 

Section 2001(b) of D.C. Law 12-59 provides 
the act shall expire after 225 days of its having 
taken effect. 

Section 2002 of D.C. Law 12-59 provides that 
the act shall apply as of October 1, 1997. 

Emergency Act Amendments 

For temporary amendment of section, see § 5 
of the General Public Assistance Program Ter- 
mination Emergency Amendment Act of 1997 
(D.C. Act 12-72, May 12, 1997, 44 DCR 2989). 

For temporary amendment of section, see 
§ 704 of the Fiscal Year 1998 Revised Budget 
Support Emergency Act of 1997 (D.C. Act 
12-152, October 17, 1997, 44 DCR 6196), and 
§ 704 of the Fiscal Year 1998 Revised Budget 
Support Congressional Review Emergency Act 
of 1997 (D.C. Act 12-239, January 13, 1998, 45 
DCR 508). 

Legislative History of Laws 

For legislative history of D.C. Law 9-271, see 
Historical and Statutory Notes following 
§ 24-461. 



Law 12-21, the "General Assistance Program 
Termination Temporary Amendment Act of 
1997," was introduced in Council and assigned 
Bill No. 12-169. The Bill was adopted on first 
and second readings on May 6, 1997, and June 
3, 1997, respectively. Signed by the Mayor on 
June 18, 1997, it was assigned Act No. 12-98 
and transmitted to both Houses of Congress (or 
its review. D.C. Law 12-21 became effective on 
September 23, 1997. 

Law 12-59, the "Fiscal Year 1998 Revised 
Budget Support Temporary Act of 1997," was 
introduced in Council and assigned Bill No. 
12-350. The Bill was adopted on first and 
second readings on September 8, 1997, and 
September 22, 1997, respectively. Signed by 
the Mayor on October 24, 1997, it was assigned 
Act No. 12-190 and transmitted to both Houses 
of Congress for its review. D.C. Law 12-59 
became effective on March 20, 1998. 

Miscellaneous Notes 

Application of Law 12-60: Section 2002 of 
D.C. Law 12-60 provided that the act shall 
apply as of October 1, 1997. 



Library References 



Key Numbers 

Social Security and Public Welfare <S=>4. 10, 

241,241.75. 
Westlaw Key Number Searches: 356ak4.10; 

356ak241; 356ak241.75. 



Encyclopedias 

C.J.S. Social Security and Public Welfare 
§§ 11, 18, 126, 133. 



§ 24-467. Exceptions. 

Persons convicted of first degree murder or persons sentenced for crimes 
committed when armed under § 22-4502, or under § 22-4504(b), and 
§ 22-2803, shall not be eligible for geriatric or medical parole. 

(May 15, 1993, D.C. Law 9-271, § 8, 40 DCR 792; Feb. 5, 1994, D.C. Law 10-68, § 57, 
40 DCR 6311; May 16, 1995, D.C. Law 10-255, § 18, 41 DCR 5193; May 25, 1995, D.C. 
Law 10-258, § 2, 42 DCR 238.) 



Prior Codifications 

1981 Ed., § 24-267. 

Legislative History of Laws 

For legislative history of D.C. Law 9-271, see 
Historical and Statutory Notes following 
§ 24-461. 

Law 10-68, the "Technical Amendments of 
1993," was introduced in Council and assigned 
Bill No. 10-166, which was referred to the 
Committee of the Whole. The Bill was adopted 
on first and second readings on June 29, 1993, 
and July 13, 1993, respectively. Signed by the 



Historical and Statutory Notes 

Mayor on August 23, 1993, it was assigned Act 
No. 10-107 and transmitted to both Houses of 
Congress for its review. D.C. Law 10-68 be- 
came effective on February 5, 1994. 

Law 10-255, the "Technical Amendments Act 
of 1994," was introduced in Council and as- 
signed Bill No. 10-673, which was referred to 
the Committee of the Whole. The Bill was 
adopted on first and second readings on June 
21, 1994, and July 5, 1994, respectively. 
Signed by the Mayor on July 25, 1994, it was 
assigned Act No. 10-302 and transmitted to 
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both Houses of Congress for its review. D.C, Judiciary. The Bill was adopted on first and 

Law 10-255 became effective May 16, 1995. second readings on November 1, 1994, and 

Law 10-258, the "District of Columbia Non- December 6, 1994, respectively. Signed by the 

violent Offenses Mandatory-Minimum Sen- Mayor on December 28, 1994, it was assigned 

tences Amendment Act of 1994," was intro- Act No. 10-392 and transmitted to both Houses 

duced in Council and assigned Bill No. 10-617, of Congress for its review. D.C. Law 10-258 

which was referred to the Committee on the became effective May 25, 1995. 

Library References 
Key Numbers Encyclopedias 

Pardon and Parole <3=>48.1, 49. C j S . Pardon and Parole §§ 45 to 48. 

Westlaw Kev Number Searches: 284k48.1; 
284k49. 

§ 24-468. Medical and geriatric reduction of sentence. 

(a) Upon a motion by the Director of the Federal Bureau of Prisons, the 
court may reduce the sentence of any person convicted of a felony under the 
District of Columbia Official Code committed on or after August 5, 2000, and 
sentenced to a determinate term of imprisonment which is not subject to 
parole, and shall impose an adequate period of supervision to follow release, 
based upon a finding that: 

(1) The inmate is permanently incapacitated or terminally ill because of a 
medical condition which was not known to the court at the time of sentenc- 
ing, and the release of the inmate under supervision is not incompatible with 
public safety; or 

(2) The inmate is 65 years or older and has a chronic infirmity, illness, or 
disease related to aging, and the release of the inmate under supervision is 
not incompatible with public safety. 

(b) The court shall act expeditiously on any motion submitted by the Director 
of the Federal Bureau of Prisons. If the court receives a request directly from 
an inmate or a representative of an inmate, the court may refer the matter to 
the Federal Bureau of Prisons for a motion or a statement of reasons as to why 
a motion will not be filed. 

(May 15, 1993, D.C. Law 9-271, § 8a, as added Oct. 10, 1998, D.C. Law 12-165, § 5, 45 
DCR2980.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-268. F° r legislative history of D.C. Law 12-165, 

see Historical and Statutory Notes following 
§ 24-403.01. 

Library References 

Key Numbers Encyclopedias 

Pardon and Parole <S=>68. c j s Parc i on anc j Paro i e § 58i 

Sentencing and Punishment <3= 5 2260. 
Westlaw Key Number Searches: 284k68; 
350hk2260. 
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Chapter 5 
Insane Defendants. 

Section 

24-501. Commitment during trial; restoration to competency; acquittal by reason of 
insanity; release after confinement; expenses of confinement; inconsistent 
statutes superseded; escaped persons; insanity defense; motions for relief, 

24-502. Commitment while serving sentence. 

24-503. Restoration to sanity. 

United States Code Annotated 

Offenders with mental disease or defect, federal prisoners, see 18 U.S.C.A. § 4241 eL seq. 

§ 24—501. Commitment during trial; restoration to competency; acquittal 
by reason of insanity; release after confinement; expenses of 
confinement; inconsistent statutes superseded; escaped per- 
sons; insanity defense; motions for relief. 

(a) If it appears to a court having jurisdiction of: (1) a person arrested, or 
indicted for, or charged by information with, an offense; or (2) a child subject 
to a transfer motion in the Family Division of the Superior Court of the District 
of Columbia pursuant to § 16-2307, that, from the court's own observations or 
from prima facie evidence submitted to it and prior to the imposition of 
sentence, the expiration of any period of probation, or the hearing on the 
transfer motion, as the case may be, such person or child (hereafter in this 
subsection and subsection (b) of this section referred to as the "accused") is of 
unsound mind or is mentally incompetent so as to be unable to understand the 
proceedings against him or properly to assist in his own defense, the court may 
order the accused committed to the District of Columbia General Hospital or 
other mental hospital designated by the court, for such reasonable period as the 
court may determine for examination and observation and for care and treat- 
ment if such is necessary by the psychiatric staff of said hospital. If, after such 
examination and observation, the superintendent of the hospital, in the case of 
a mental hospital, or the chief psychiatrist of the District of Columbia General 
Hospital, in the case of District of Columbia General Hospital, shall report that 
in his opinion the accused is of unsound mind or mentally incompetent, such 
report shall be sufficient to authorize the court to commit by order the accused 
to a hospital for the mentally ill unless the accused or the government objects, 
in which event the court, after hearing without a jury, shall make a judicial 
determination of the competency of the accused to stand trial or to participate 
in transfer proceedings. If the court shall find the accused to be then of 
unsound mind or mentally incompetent to stand trial or to participate in 
transfer proceedings, the court shall order the accused confined to a hospital 
for the mentally ill. 

(b) Whenever an accused person confined to a hospital for the mentally ill is 
restored to mental competency in the opinion of the superintendent of said 
hospital, the superintendent shall certify such fact to the clerk of the court in 
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which the indictment, information, or charge against the accused is pending 
and such certification shall be sufficient to authorize the court to enter an order 
thereon adjudicating him to be competent to stand trial or to participate in 
transfer proceedings, unless the accused or the government objects, in which 
event, the court, after hearing without a jury, shall make a judicial determina- 
tion of the competency of the accused to stand trial or to participate in transfer 
proceedings. 

(c) When any person tried upon an indictment or information for an offense, 
or tried in the Family Division of the Superior Court of the District of Columbia 
for an offense, is acquitted solely on the ground that he was insane at the time 
of its commission, that fact shall be set forth by the jury in their verdict. 

(d)(1) If any person tried upon an indictment or information for an offense 
raises the defense of insanity and is acquitted solely on the ground that he was 
insane at the time of its commission, he shall be committed to a hospital for the 
mentally ill until such time as he is eligible for release pursuant to this 
subsection or subsection (e) of this section. 

(2)(A) A person confined pursuant to paragraph (1) of this subsection shall 
have a hearing, unless waived, within 50 days of his confinement to deter- 
mine whether he is entitled to release from custody. At the conclusion of the 
criminal action referred to in paragraph (1) of this subsection, the court shall 
provide such person with representation by counsel: 

(i) In the case of a person who is eligible to have counsel appointed by 
the court, by continuing any appointment of counsel made to represent 
such person in the prior criminal action or by appointing new counsel; 
or 

(ii) In the case of a person who is not eligible to have counsel 
appointed by the court, by assuring representation by retained counsel. 
(B) If the hearing is not waived, the court shall cause notice of the 
hearing to be served upon the person, his counsel, and the prosecuting 
attorney and hold the hearing. Within 10 days from the date the hearing 
was begun, the court shall determine the issues and make findings of fact 
and conclusions of law with respect thereto. The person confined shall 
have the burden of proof. If the court finds by a preponderance of the 
evidence that the person confined is entitled to his release from custody, 
either conditional or unconditional, the court shall enter such order as may 
appear appropriate. 

(3) An appeal may be taken from an order entered upon paragraph (2) of 
this subsection to the court having jurisdiction to review final judgments of 
the court entering the order. 

(e) Where any person has been confined in a hospital for the mentally ill 
pursuant to subsection (d) of this section, and the superintendent of such 
hospital certifies: (1) that such person has recovered his sanity; (2) that, in the 
opinion of the superintendent, such person will not in the reasonable future be 
dangerous to himself or others; and (3) in the opinion of the superintendent, 
the person is entitled to his unconditional release from the hospital, and such 
certificate is filed with the clerk of the court in which the person was tried, and 
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a copy thereof served on the United States Attorney or the Corporation Counsel 
of the District of Columbia, whichever office prosecuted the accused, such 
certificate shall be sufficient to authorize the court to order the unconditional 
release of the person so confined from further hospitalization at the expiration 
of 15 days from the time said certificate was filed and served as above; but the 
court in its discretion may, or upon objection of the United States or the 
District of Columbia shall, after due notice, hold a hearing at which evidence as 
to the mental condition of the person so confined may be submitted, including 
the testimony of 1 or more psychiatrists from said hospital. The court shall 
weigh the evidence and, if the court finds that such person has recovered his 
sanity and will not in the reasonable future be dangerous to himself or others, 
the court shall order such person unconditionally released from further con- 
finement in said hospital. If the court does not so find, the court shall order 
such person returned to said hospital. Where, in the judgment of the superin- 
tendent of such hospital, a person confined under subsection (d) of this section 
is not in such condition as to warrant his unconditional release, but is in a 
condition to be conditionally released under supervision, and such certificate is 
filed and served as above provided, such certificate shall be sufficient to 
authorize the court to order the release of such person under such conditions as 
the court shall see fit at the expiration of 1 5 days from the time such certificate 
is filed and served pursuant to this section; provided, that the provisions as to 
hearing prior to unconditional release shall also apply to conditional releases, 
and, if, after a hearing and weighing the evidence, the court shall find that the 
condition of such person warrants his conditional release, the court shall order 
his release under such conditions as the court shall see fit, or, if the court does 
not so find, the court shall order such person returned to such hospital. 

(f) When an accused person shall be acquitted solely on the ground of 
insanity and ordered confined in a hospital for the mentally ill, such person and 
his estate shall be charged with the expense of his support in such hospital. 

(g) Nothing herein contained shall preclude a person confined under the 
authority of this section from establishing his eligibility for release under the 
provisions of this section by a writ of habeas corpus. 

(h) The provisions of this section shall supersede in the District of Columbia 
the provisions of any federal statutes or parts thereof inconsistent with this 
section. 

(i) When a person has been ordered confined in a hospital for the mentally ill 
pursuant to this section and has escaped from such hospital, the court which 
ordered confinement shall, upon request of the government, order the return of 
the escaped person to such hospital. The return order shall be effective 
throughout the United States. Any federal judicial officer within whose juris- 
diction the escaped person shall be found shall, upon receipt of the return order 
issued by the committing court, cause such person to be apprehended and 
delivered up for return to such hospital. 

(j) Insanity shall not be a defense in any criminal proceeding in the United 
States District Court for the District of Columbia or in the Superior Court of the 
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District of Columbia, unless the accused or his attorney in such proceeding, at 
the time the accused enters his plea of not guilty, or within 15 days thereafter, 
or at such later time as the court may for good cause permit, files with the 
court and serves upon the prosecuting attorney written notice of his intention 
to rely on such defense. No person accused of an offense shall be acquitted on 
the ground that he was insane at the time of its commission unless his insanity, 
regardless of who raises the issue, is affirmatively established by a preponder- 
ance of the evidence. 

(k)(l) A person in custody or conditionally released from custody, pursuant 
to the provisions of this section, claiming the right to be released from custody, 
the right to any change in the conditions of his release, or other relief 
concerning his custody, may move the court having jurisdiction to order his 
release, to release him from custody, to change the conditions of his release, or 
to grant other relief. 

(2) A motion for relief may be made at any time after a hearing has been 
held or waived pursuant to subsection (d) (2) of this section. 

(3) Unless the motion and the files and records of the case conclusively 
show that the person is entitled to no relief, the court shall cause notice 
thereof to be served upon the prosecuting authority, grant a prompt hearing 
thereon, determine the issues, and make findings of fact and conclusions of 
law with respect thereto. On all issues raised by his motion, the person shall 
have the burden of proof. If the court finds by a preponderance of the 
evidence that the person is entitled to his release from custody, either 
conditional or unconditional, a change in the conditions of his release, or 
other relief, the court shall enter such order as may appear appropriate. 

(4) A court may entertain and determine the motion without requiring the 
production of the persons at the hearing. 

(5) A court shall not be required to entertain a second or successive motion 
for relief under this section more often than once every 6 months. A court 
for good cause shown may in its discretion entertain such a motion more 
often than once every 6 months. 

(6) An appeal may be taken from an order entered under this section to the 
court having jurisdiction to review final judgments of the court entering the 
order. 

(7) An application for habeas corpus on behalf of a person who is autho- 
rized to apply for relief by motion pursuant to this section shall not be 
entertained if it appears that the applicant has failed to apply for relief, by 
motion, to the court having jurisdiction to entertain a motion pursuant to this 
section, unless it also appears that the remedy by motion is inadequate or 
ineffective to test the validity of his detention. 

(Mar. 3, 1901, 31 Stat. 1340, ch. 854, § 927; Apr. 14, 1906, 34 Stat 113, ch. 1624; July 
2, 1945, 59 Stat. 31 1, ch. 217; Aug. 9, 1955, 69 Stat. 609, ch. 673, § 1; Dec. 27, 1967, 
81 Stat. 735, Pub. L. 90-226, title II, § 201; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, 
title I, §§ 155(a), 159(e), title II, § 207.) 
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Transfer of Persons Found Not Guilty by Rea- 
son of Insanity: For transfer of certain persons 



found not guilty by reason of insanity in the 
District of Columbia, see § 301 of Pub. L. 
104-294, 110 Stat. 3489, codified at 18 U.S.C. 
§ 4243. 
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Section References 
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The Guilty But Mentally 111 Verdict: An Idea 
Whose Time Should Not Have Come. Christo- 
pher Slobogin, 53 Geo.Wash.L.Rev. 494 (1985). 
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Key Numbers 

Criminal Law <2^570(2), 629(9.5). 
Mental Health <°^434, 436, 439. 
Westlaw Key Number Searches: 257ak434; 
257ak436; 257ak439; 110k570(2); 

110k629(9.5). 

ALR Library 

Propriety Of Transferring Patient Found Not 
Guilty By Reason Of Insanity To Less Re- 
strictive Confinement, 43 A.L.R. 5th 777. 



References 

Release Of One Committed To Institution As 
Consequence Of Acquittal Of Crime On 
Ground Of Insanity, 95 A.L.R. 2nd 54. 

Encyclopedias 

C.J.S. Criminal Law §§ 453, 549, 551 to 554, 

1112, 1114. 
C.J.S. Insane Persons §§ 238, 241 to 245. 



Treatises and Practice Aids 

4B MO Practice Series § 552.030. 
Wright & Miller: Federal Prac. 
§ 512 (R 31). 



& Proc. 



Competency, 

Competency standard, pleading guilty or 
waiving right to counsel, see Godinez v. 
Moran, U.S.Nev.1993, 113 S.Ct. 2680, 
509 U.S. 389, 125 L.Ed.2d 321, on re- 
mand 40F.3d 1567. 

Due process, incompetent defendants, 
burden of proof, presumption of com- 
petency, see Medina v. California, 
U.S.Cal.1992, 112 S.Ct. 2572, 505 U.S. 
437, 120 L.Ed.2d 353, rehearing denied 
113 S.Ct. 19, 505 U.S. 1244, 120 
L.Ed.2d 946. 

Presumption of competence, defendant's 
burden to establish incompetence by 
clear and convincing evidence, due 
process, see Cooper v. Oklahoma, 
U.S.Okla.1996, 116 S.Ct. 1373, 517 
U.S. 348, 134 L.Ed.2d 498, on remand 
924 P.2d 749, on remand 924 P.2d 751. 

Examination of defendant, 

Psychiatric assistance, appointment by 
court for indigent defendants, see Ake 



United States Supreme Court 

v. Oklahoma, U.S.Okla.1985, 105 S.Ct. 
1087, 470 U.S. 68, 84 L.Ed.2d 53 

Insanity defense. 

Instructions, consequences of not guilty 
bv reason of insanity verdict, see Shan- 
non v. U.S. (U.S.Miss. 1994) 114 S.Ct. 
2419, 512 U.S. 573, 129 L.Ed.2d 459. 

Evidence, 

Use of defendant's post-arrest, post-Mi- 
randa warnings silence, evidence of 
sanity, see Wainwright v. Greenfield, 
U.S.Fla.1986, 106 S.Ct. 634, 474 U.S. 
284, 88 L.Ed.2d 623 

Jury instructions, 

Instructions, consequences of not guilty 
by reason of insanity verdict, see Shan- 
non v. U.S. (U.S.Miss. 1994) 114 S.Ct. 
2419, 512 U.S. 573, 129 L.Ed.2d 459. 

Commitment of insane, 

Insanity acquittee, continued confine- 
ment based on antisocial personality, 
see Foucha v. Louisiana, U.S. La. 1992, 
112 S.Ct. 1780, 504 U.S. 71, 118 
L.Ed.2d437. 
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Notes of Decisions 



Admissibility of evidence 23 
Appointment of psychiatrists 6 
Burden of proof 21 
Burden of proof, habeas corpus 30 
Commitment to hospital 11-13 

In general 1 1 

Hearings 13 

Mandatory commitment to hospital 12 
Competency to stand trial 7, 8 

In general 7 

Hearings 8 
Conditional release from hospital 16 
Construction and application 3 
Escape from hospital 18 
Expert testimony 22 
Extradition 5 
Findings, habeas corpus 32 
Habeas corpus 28-33 

In general 28 

Burden of proof 30 

Findings 32 

Multiple petitions 29 

Review 33 

Sufficiency of evidence 3 1 
Hearings, commitment to hospital 13 
Hearings, competency to stand trial 9 
Insanity defense 19 
Insanity determination 10 
Jury instructions 25 
Mandatory commitment to hospital 12 
Multiple petitions, habeas corpus 29 
Powers and duties of judiciary 4 
Presumptions 20 
Psychiatric examinations 7 
Purpose 2 
Release from hospital 15-17 

In general 15 

Conditional release from hospital 16 

Review 1 7 
Review 27 

Review, habeas corpus 33 
Review, release from hospital 1 7 
Sufficiency of evidence 24 
Sufficiency of evidence, habeas corpus 31 
Treatment 14 
Validity 1 
Verdicts 26 



1 . Validity 

District of Columbia statute which requires 
accused to prove insanity defense by preponder- 
ance of evidence does not deny equal protection 
merely because different standard of proof con- 
cerning such defense is applicable in other fed- 
eral jurisdictions. D.C.C.E. § 24-30 l(j); 
U.S.C.A. Const, art. 3, § 1 et seq. U. S. v. 
Greene, C.A.D.C.1973, 489 F.2d 1145, 160 
U.S.App.D.C. 21, certiorari denied 95 S.Ct. 239, 
419 U.S. 977, 42 L.Ed. 2d 190, rehearing denied 
95 S.Ct. 530, 419 U.S. 1041, 42 L.Ed.2d 318. 



Constitutional Law ©^ 250.2(3); Homicide ©^ 
151(2) 

District of Columbia statute requiring manda- 
tory confinement of persons found not guilty by 
reason of insanity is constitutional. D.C.Code 
1951, § 24-301 (d). Foller v. Overholser, 
C.A.D.C.196I, 292 F.2d 732, 110 U.S.App.D.C. 
239. Mental Health <S=> 433 

The District of Columbia statute providing for 
commitment of accused found incompetent to 
stand trial to a mental hospital is not unconsti- 
tutional for absence of provision for jury trial 
since all that is required is due process which is 
satisfied by judicial bearing which is provided 
for. D.C.Code 1951, § 24-301. Williams v. 
Overholser, D.D.C1958, 162 F.Supp. 514, modi- 
fied 259 F.2d 175, 104 U.S.App.D.C. 18. Con- 
stitutional Law @=> 313; Jury ©=> 19(6.5) 

Statute providing for commitment of defen- 
dant found incompetent to stand trial was not 
unconstitutional as applied to defendant who 
was mentally retarded and was "not ever going 
to be competent;" trial court determined that 
defendant's incompetence was more attribut- 
able to his anxiety then to any mental deficien- 
cy. D.C.Code 1981, §§ 17-305(a), 24-301 (a). 
Farrell v. U.S., 1994, 646 A.2d 963. Mental 
Healths 433 

Statute which requires the defendant to estab- 
lish his defense of insanity by a preponderance 
of the evidence does not violate equal protection 
in its application. D.C.C.E. § 24-30 l(j). Be- 
thea v. U. S., 1976, 365 A. 2d 64, certiorari 
denied 97 S.Ct. 2979, 433 U.S. 911, 53 L.Ed. 2d 
1095. Constitutional Law <5> 250.2(3); Crimi- 
nal Law <$=> 550 

2. Purpose 

In light of legislative history, intent underly- 
ing statute which requires indefinite commit- 
ment of any person who is acquitted of an 
offense solely on the ground of insanity appears 
to have been to insure that persons acquitted by 
reason of insanity are automatically committed 
for the protection of the public and their own 
protection and rehabilitation. D.C.C.E. 
§ 24-301(d). U. S. v. Jackson, C.A.D.C. 1.976, 
553 F.2d 109, 179 U.S.App.D.C. 375. Mental 
Health <S> 439.1 

Purpose of statute requiring court approval 
for release of inmate of mental hospital who has 
been confined following acquittal on criminal 
charges because of mental illness is to assure 
that members of the exceptionally dangerous 
class are kept under hospital restraint until the 
district court approves a relaxation of that re- 
straint and to assure the treatment and cure 
given to the mentally ill afford reasonable assur- 
ances for the public safety. D.C.C.E. 
§ 24-301(e). U. S. v. Ecker, C.A.D.C. 1976, 543 
F.2d 178, 177 U.S.App.D.C. 31, certiorari de- 
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nied 97 S.Ct. 788, 429 U.S. 1063, 50 L.Ed.2d 
779. Mental Health <*=> 433 

Purpose of statute providing for mandatory 
commitment of person acquitted on ground that 
he was insane at time of commission of offense 
and prescribing release standards was to 
achieve balance of interest between public and 
person charged with crime by insuring that in 
every case where person committed crime as 
result of mental disease or defect, such person 
should be given period of hospitalization to 
guard against imminent recurrence of some 
criminal act. D.C.C.E. § 24-301 (a, d, e). Bol- 
ton v. Harris, C.A.D.C.1968, 395 F.2d 642, 130 
U.S.App.D.C. 1. Mental Healths 439.1 

Principal concern of statute governing release 
of persons committed after being found not 
guilty by reason of insanity is for procedures to 
protect public from premature release of dan- 
gerous persons. D.C.Code 1961, § 24-30 l(d, e). 
Green v. U. S., C.A.D.C.1965, 349 F.2d 203, 121 
U.S.App.D.C. 226. Mental Health @=> 440 

Purpose of statute pertaining to commitment 
to hospital of an accused who is mentally in- 
competent to stand trial is to prescribe proce- 
dure for determining whether an accused can 
understand the proceedings against him and 
properly assist in his defense and, in event he 
cannot, to provide for his confinement in a 
hospital instead of a jail until he can. D.C.Code 
1951, § 24-301 (a).' Williams v. Overholser, 
CA.D.C.1958, 259 F.2d 175, 104 U.S.App.D.C. 
18. Menial Health ©=> 435 

Purpose of statutory requirement that super- 
intendent of hospital certify that person seeking 
release has recovered his sanity is to safeguard 
public against release of insane criminals who 
might possibly repeat their depredations. 
D.C.Code 1951", § 24-301 (d). O'Beirne v. Ov- 
erholser, D.D.C1960, 180 F.Supp. 572, reversed 
287 F.2d 133, 109 U.S.App.D.C. 279. Mental 
Health <^> 60 

Purpose of statute making it mandatory for 
court to commit to a mental hospital any defen- 
dant in a criminal case who is found not guilty 
on ground of insanity, and placing certain safe- 
guards against release of such person from 
mental hospital after his commitment thereto, is 
to protect public and discourage unfounded 
pleas of insanity and statute must be construed 
in a manner to best effectuate those objectives. 
D.C.Code 1951, § 24-301(d, e). In re Rosen- 
field, D.D.C1957, 157 F.Supp. 18, remanded 
262 F.2d 34, 104 U.S.App.D.C. 322. Mental 
Health ^433 

Exclusively remedial and protective goals of 
statute providing for commitment to mental 
hospital of persons acquitted of criminal 
charges by reason of insanity demonstrate that 
punitive rationale has no part in such commit- 
ment. D.C.Code 1973, § 24-301(d). Jones v. 
U. S., 1981, 432 A.2d 364, certiorari granted 
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102 S.Ct. 999, 454 U.S. 1141, 71 L.Ed.2d 292, 
affirmed 103 S.Ct. 3043, 463 U.S. 354, 77 
L.Ed. 2d 694. Mental Health ©^ 439.1 

Purpose of statute providing for commitment 
of defendant acquitted by reason of insanity is 
twofold, i. e., to provide defendant with treat- 
ment and to protect the public. D.C.C.E. 
§ 24-301(d)(l). U.S. v. Shorter, 1975, 343 A.2d 
569. Mental Health <^> 433 

Underlying policy of statute governing com- 
mitment and release of persons found not guilty 
of crime by reason of insanity is to provide 
treatment and cure for individual in manner 
which affords reasonable assurance of public 
safety. D.C.C.E. § 24-301 (b, d, e). U.S. v. 
Charnizon (App. 1967) 232 A. 2d 586. Mental 
Health ©^ 439.1 

3. Construction and application 

Statute to effect that person acquitted solely 
on ground that he was insane at time of com- 
mission of offense shall be confined in hospital 
for mentally ill is applicable only to defendant 
who affirmatively relies upon defense of insanity 
in any way and such defense need not be assert- 
ed by formal plea, but statute does not apply to 
one who has maintained that he was mentally 
responsible when alleged offense was commit- 
ted. D.C.Code 1961, § 24-30 1(d). Lynch v. 
Overholser, U.S.Dist.Col.1962, 82 S.Ct. 1063, 
369 U.S. 705, 8 L.Ed.2d 211, 20 0.0.2d 383. 
Mental Health <^> 439.1 

Passage of Insanity Defense Reform Act did 
not oust federal district court in District of 
Columbia of power to apply District of Colum- 
bia "self-harm" insanity discharge provision to 
person who was federally committed under Dis- 
trict law but sought release after federal stat- 
ute's enactment. D.C.Code 1981, § 24-301(e), 
(k)(3); 18 U.S.C.A. § 4241 et seq. U.S. v. 
Crutchfield, C.A.D.C.1990, 893 F.2d 376, 282 
U.S.App.D.C. 169. Mental Health ©=> 440 

Unless there are constitutional reasons for 
construing section otherwise, plain terms of sec- 
tion pertaining to automatic commitment of any 
person who is acquitted of an offense solely by 
reason of insanity should control such commit- 
ment. D.C.C.E. § 24-301(d), (d)(1). U. S. v. 
Jackson, C.A.D.C.1976, 553 F.2d 109, 179 
U.S.App.D.C. 375. Mental Health ©^ 439.1 

Plain terms of statute which mandates indefi- 
nite commitment of "any person" who raises 
the defense of insanity and is acquitted solely on 
that ground indicate congressional intent that 
such person be committed to a hospital for the 
mentally ill until he satisfies the burden of proof 
that he is eligible for release. D.C.C.E. 
§ 24-301 (d), (d)(2), (k)(3). U. S. v. Jackson, 
C.A.D.C.1976, 553 F.2d 109, 179 U.S.App.D.C. 
375. Mental Health <^ 440 

Dangerousness demonstrated by the commis- 
sion of a crime and subsequent acquittal by 
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reason of insanity constitute rational basis for 
disparity in statutory provisions which require 
court approval for release of mental patient who 
has been acquitted of criminal charges by rea- 
son of insanity but which do not provide for any 
court review of release of a civil committee. 
D.C.C.E. §§21-541 to 21-545, 24-301 (e). U. S. 
v. Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 788, 
429 U.S. 1063, 50 L.Ed. 2d 779. Mental Health 
<S=M33 

District of Columbia statute which places bur- 
den on accused to prove insanity defense by 
preponderance of evidence applied to produc- 
tivity as well as insanity, in criminal prosecu- 
tion, where, at time of offense charged, defense 
of insanity was a unitary concept requiring 
proof of insanity and productivity. D.C.C.E. 
§ 24-30 1 (j). U. S. v. Greene, C.A.D.C.1973, 489 
F.2d 1145, 160 U.S.App.D.C. 21, certiorari de- 
nied 95 S.Ct. 239, 419 U.S. 977, 42 L.Ed.2d 
190, rehearing denied 95 S.Ct. 530, 419 U.S. 
1041, 42 L.Ed.2d 318. Homicide <^> 151(2) 

Amendments of statute relating to judicial de- 
termination of competency or incompetency 
were enacted to overrule that much of prior 
opinion holding that accused could not be or- 
dered to trial on basis of certification of ac- 
cused's competency to stand trial by superinten- 
dent of mental institution wherein accused had 
been examined. D.C.Code 1961, § 24-301 and 
subds. (a, b); 28 U.S.C.A. § 2255. Whalem v. 
U. S. f C.A.D.C.1965, 346 F.2d 812, 120 U.S.App. 
DC. 331, certiorari denied 86 S.Ct. 124, 382 
U.S. 862, 15 L.Ed. 2d 100, rehearing denied 86 
S.Ct. 245, 382 U.S. 912, 15 L.Ed.2d 164. Men- 
tal Health <5=> 434 

Policies underlying distinction in treatment 
between mentally responsible law breakers, 
who are sent to prison and mentally irresponsi- 
ble law breakers, who are sent to hospitals, are 
(1) that it is both wrong and foolish to punish 
where there is no blame and where punishment 
cannot correct, and (2) that community's securi- 
ty may be better protected by hospitalization 
than by imprisonment. D.C.Code 1951, 
§ 24-301 and subds. (c-e). Williams v. U.S., 
C.A.D.C.1957, 250 F.2d 19, 102 U.S.App.D.C. 
51. Mental Healths 431 

Term "disease", as used in rule that an ac- 
cused is not criminally responsible if his unlaw- 
ful act was product of mental disease or mental 
defect, means condition which is considered 
capable of either improving or deteriorating, 
and term "defect" as so used means condition 
which is not considered capable of improving or 
deteriorating and which may be either congeni- 
tal, or traumatic, or the residual effect of physi- 
cal or mental disease. D.C.Code 1951, 
§ 24-301. Durham v. U.S., C.A.D.C.1954, 214 
■F.2d 862, 45 A.L.R.2d 1430, 94 U.S.App.D.C. 
228. Criminal Law ©=> 48 
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If section of District of Columbia Code stating 
procedure to be followed by federal District 
Court for District of Columbia in determining 
an accused person's mental competence to 
stand trial requires a jury, it has been supersed- 
ed in that respect by later statute which does 
not require a jury and which has general appli- 
cation in Federal Court throughout nation, and 
federal District Court for District of Columbia 
did not err in proceeding under later statute 
without intervention of jury in determining 
mental competency of an accused to stand trial 
on murder charge. D.C.Code 1951, § 24-301; 
18 U.S.C.A. § 4244. Jordan v. U.S., C.A.D.C. 
1953, 207 F.2d 28, 93 U.S.App.D.C. 65. Dis- 
trict Of Columbia <£=> 4 

District of Columbia Code section authorizing 
commitment to mental institution for mental 
examination as to defendants charged with 
criminal offenses should be broadly construed 
and it authorizes commitment for examination 
as to mental capacity to commit crime at time 
offense was committed. D.C.C.E. § 24-30 1(a). 
Marcey v. Harris, D.D.C1968, 287 F.Supp. 73, 
remanded 400 F.2d 772, 130 U.S.App.D.C. 301. 
Mental Health <^> 435 

In so far as there is a repugnancy or inconsis- 
tency between section of District of Columbia 
Code relating to procedure for determining 
whether an accused is mentally competent to 
stand trial, and federal statute relating to such 
procedure, federal statute prevailed since it is 
later enactment and was intended to cover sub- 
ject matter comprehensively. D.C.Code, 1951, 
§24-301; 18 U.S.C.A. § 4244. U.S. v. Jordan, 
D.D.C1953, 109 F.Supp. 528, affirmed 207 F.2d 
28, 93 U.S.App.D.C. 65. District Of Columbia 
<3=> 4 

Where question was preliminarily raised as to 
whether a person charged with murder in first 
degree was mentally competent to stand trial, 
federal statute providing for a hearing before 
court on such questions without a jury was 
applicable rather than section of District of Co- 
lumbia Code providing for trial of such question 
by jury. D.C.Code 1951, § 24-301; 18 U.S.C.A. 
§ 4244. U.S. v. Jordan, D.D.C1953, 109 
F.Supp. 528, affirmed 207 F.2d 28, 93 U.S.App. 
D.C. 65. District Of Columbia <&=> 4 

Common-law rights regarding refusal of treat- 
ment by defendants, committed for treatment to 
be rendered competent to stand trial, are essen- 
tially same rights as those recognized in com- 
mitment statute and, therefore, commitment 
statute is not in derogation of common law, 
such that it would be subject to strict construc- 
tion. D.C.Code 1981, § 24-301 (a). Khiem v. 
U.S., 1992, 612 A.2d 160, certiorari denied 113 
S.Ct. 1293, 507 U.S. 924, 122 L.Ed.2d 684. 
Mental Health <3=> 436.1 

Congress intended there to be a separate re- 
lease hearing after commitment to a hospital for 



736 



INSANE DEFENDANTS 

the mentally ill and evaluation of acquittee in a 
hospital setting. D.C.Code 1981, § 24-30 1(d). 
U. S. v. Mendelsohn, 1982, 443 A.2d 1311. 
Mental Health ©^ 440 

Principle that penal character of statute de- 
pends on its underlying nature and whether it is 
reasonably supported by legitimate state interest 
applies equally to analysis of statutes providing 
for commitment of persons to mental hospitals. 
D.C.Code 1973, §§ 21-545(b), 24-30 1(d). Jones 
v. U. S., 1981, 432 A. 2d 364, certiorari granted 
102 S.Ct. 999, 454 U.S. 1141, 71 L.Ed.2d 292, 
affirmed 103 S.Ct. 3043, 463 U.S. 354, 77 
L.Ed.2d 694. Mental Health <^ 433 

Statute providing for commitment to mental 
hospitals of persons acquitted of criminal 
charges by reason of insanity is not rendered 
"penal" by fact that it is predicated on commis- 
sion of crime since evidence of crime is only 
one element triggering such commitment, other 
element being proof of insanity by preponder- 
ance of evidence. D.C.Code 1973, § 24-301(d). 
Jones v. U. S., 1981, 432 A, 2d 364, certiorari 
granted 102 S.Ct. 999, 454 U.S. 1141, 71 
L.Ed.2d 292, affirmed 103 S.Ct. 3043, 463 U.S. 
354, 77 L.Ed.2d 694. Mental Health ®=> 433 

Where hearing to determine need for further 
confinement at psychiatric hospital of confined 
party, who had been found not guilty by reason 
of insanity of taking indecent liberties with mi- 
nor, was at confined party's request following 
Bolton hearing and was not preceded by certifi- 
cate from superintendent of hospital, statutoiy 
provision governing such proceedings instituted 
by confined party controlled over statutory pro- 
vision permitting release of confined parly from 
hospital upon certification of superintendent of 
such hospital. D.C.C.E. §§ 22-3501, 24-30 l(e, 
k). Harris v. U. S., 1976, 356 A.2d 630. Men- 
tal Health <3=* 440 

Standard of incompetency is defined differ- 
ently in adult proceedings or proceedings in- 
volving juveniles subject to transfer to adult 
courts under subsection (a) of this section than 
it is in juvenile proceedings under § 1 6-23 1 5(c). 
In re W.F., 116 WLR 1913 (Super. Ct. 1988). 

4. Powers and duties of judiciary 

The District of Columbia Superior Court does 
not have the authority to instruct Saint Eliza- 
beth's Hospital to follow a particular treatment 
regimen prior to the hospital's certification to 
the Court for conditional or unconditional re- 
lease of an acquittee. United States v. Wise, 120 
WLR 85 (Super. Ct. 1992). 

Section places primary responsibility upon 
trial court, not the doctors, to balance the com- 
peting interests of the acquittee's liberty and the 
community's safety. The fulcrum of this balance 
is the court's determination of the acquittee's 
dangerousness vel non in the reasonable future 
under the proposed conditions of release. De- 
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Veau v. United States, App. D.C., 483 A. 2d 307 
(1984); United States v. Gallo, 117 WLR 2081 
(Super. Ct. 1989). 

5. Extradition 

If the government is able to convince the fact- 
finder by clear and convincing evidence of the 
identity, fugitivity, and charge of criminality in 
a demanding state by extrinsic evidence, and if 
the requisition papers are in order, thus negat- 
ing the limited defenses to extradition, determi- 
nation of the arrestee's mental competence is 
irrelevant; however, if the government does not 
meet this burden, determination of the arres- 
tee's competence to assist counsel in his or her 
defense is necessary, and further examination 
may be warranted. United States v. Hardy, 121 
WLR 621 (Super. Ct. 1993). 

6. Appointment of psychiatrists 

When trial court is satisfied that it can, with- 
out appointments of additional experts, resolve 
issue of competence to stand trial, failure to 
make additional appointments on resolution of 
issue of competence is not denial of expert 
assistance for substantive defense of insanity. 
D.C.C.E. § 24-301 (a); 18 U.S.C.A. §§ 3006A, 
4244. U.S. v. Caldwell, C.A.D.C.1974, 543 F.2d 
1333, 178 U.S.App.D.C. 20, certiorari denied 96 
S.Ct. 877, 423 U.S. 1087, 47 L.Ed.2d 97. Costs 
&* 302.2(2) 

Judge could not be expected to appoint par- 
ticular psychiatrist, sought by defendant, in ab- 
sence of specific showing as to why no other 
could perform adequately in resolving issue of 
competence to stand trial. D.C.C.E. 
§ 24-301(a); 18 U.S.C.A. § 3006A. U.S. v. 
Caldwell, C.A.D.C.1974, 543 F.2d 1333, 178 
U.S.App.D.C. 20, certiorari denied 96 S.Ct. 877, 
423 U.S. 1087, 47 L.Ed.2d 97. Costs «S=> 302.4 

Examinations of defendant by government 
psychiatrists during 15 -day confinement at gov- 
ernment hospital and 50-minute examination 
conducted by psychiatrist by order of the court 
were not equivalent to the indigent defendant's 
right to psychiatric services necessary to an 
adequate defense in his case and it was error 
for trial court to deny defendant's timely request 
for psychiatric assistance. D.C.C.E. § 24-301; 
18 U.S.C.A. § 3006A(e). U. S. v. Chavis, 
C.A.D.C.1973, 486 F.2d 1290, 159 U.S.App.D.C. 
30. Costs ©^ 302.4 

Where defendant had right to ex parte hear- 
ing on motion for appointment of psychiatrist to 
aid the defense and prosecutor twice reversed 
himself on the adequacy of a psychiatric exami- 
nation of the defendant by legal psychiatric ser- 
vices psychiatrist, it was improper for trial 
court to deny the motion because the prosecutor 
intervened to oppose it. D.C.C.E. § 24-301; 18 
U.S.C.A. § 3006A(e). U. S. v. Chavis, C.A.D.C. 
1973, 486 F.2d 1290, 159 U.S.App.D.C. 30. 
Costs <®=» 302.4 
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Where there was likelihood that insanity de- 
fense might be warranted but the record was 
not sufficient to establish whether the defendant 
actually received expert psychiatric assistance 
sufficient for the preparation of adequate de- 
fense of insanity, the case would be remanded 
for evidentiary hearing on the issue of expert 
assistance. D.C.C.E. § 24-301; 18 U.S.C.A. 
§ 3006A. U. S. v. Chavis, C.A.D.C.1973, 476 
F.2d 1137, 155 U.S.App.D.C. 190, opinion after 
remand 486 F.2d 1290, 159 U.S.App.D.C. 30. 
Criminal Law <3=> 1 181 .5(4) 

Petitioner, who sought release from mental 
hospital to which he was confined pursuant to 
commitment following verdict of not guilty of 
criminal charges by reason of insanity and on 
whose motion independent psychiatric examina- 
tion was ordered, was granted full and mean- 
ingful habeas corpus hearing without being de- 
nied any relevant or other legitimate assistance 
from government employed psychiatrist and 
was not entitled to relief on theory that he had 
not had court-appointed psychiatric assistance 
to which interests of justice entitled him for 
preparation and presentation of his habeas cor- 
pus case. D.C.C.E. § 24-30 l(d, g); 
U.S.C.A. Const. Amend. 14. Proctor v. Harris, 
C.A.D.C.1969, 413 F.2d 383, 134 U.S.App.D.C. 
109. Habeas Corpus <&=> 748 

As respects claim, on appeal from denial of 
habeas corpus relief, that petitioner had not had 
such court- appointed psychiatric assistance to 
which interests of justice entitled him for the 
preparation and presentation of his habeas cor- 
pus case, Court of Appeals would take judicial 
notice that over a dozen years or more the 
medical views of government psychiatrists, as a 
whole, generally turned out to be more favor- 
able to defendants than to prosecutors in ver- 
dicts of not guilty by reason of insanity. 
D.C.C.E. § 24-301(d, g); U.S.C.A.Const. Amend. 
14. Proctor v. Harris, C.A.D.C.1969, 413 F.2d 
383, 134 U.S.App.D.C. 109. Evidence ©=> 43(3) 

Defendant who was denied pretrial mental 
examination and thus lacked opportunity to es- 
tablish basis of insanity defense could not be 
charged with acquiescing in subsequently ap- 
pointed counsel's failure to assert defense. 
D.C.Code 1961, § 24-301 (a). Cannady v. U. S., 
C.A.D.C.1965, 351 F.2d 817, 122 U.S.App.D.C. 
120. Attorney And Client <^> 103 

On adequate averment, defendant has right to 
assistance of court in developing basis for his 
insanity of defense, and such assistance may 
take form of commitment for mental examina- 
tion, examination through Mental Health Com- 
mission or Legal Psychiatric Service, or ap- 
pointment of private experts. 18 U.S.C.A. 
§ 4244; Fed.Rules Crim.Proc. rules 17(b), 28, 
18 U.S.C.A.; D.C.Code 1961, §§ 21-308, 
24-106, 24-30 1(a). Brown v. U. S., C.A.D.C. 
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1964, 331 F.2d 822, 118 U.S.App.D.C. 76. 
Mental Health &* 434 

In a lunacy proceeding, the court sits as a 
court of equity to determine whether a person is 
sane or insane and in doing so is, or should be, 
assisted by administrative officers and experts 
appropriate to such a court and to such a deter- 
mination. D.C.Code 1940, §§ 21-306 to 
21-308, 21-311, 21-312, 24-301. Overholser v. 
Treibly, 1945, 147 F.2d 705, 79 U.S.App.D.C. 
389, certiorari denied 66 S.Ct. 38, 326 U.S. 730, 
90 L.Ed. 434. Mental Health ©=> 120 

Defendant was not entitled to posttrial ap- 
pointment of psychological expert and fees to 
hire investigator to enable him to substantiate 
claims that trial counsel was ineffective for fail- 
ing to assert insanity defense, offer expert testi- 
mony on self-defense claim, or present expert 
testimony at sentencing hearing, where defen- 
dant had no history of mental illness and 
showed no indication of mental incompetence 
at time of crime or trial. U.S.C.A. Const. 
Amend. 6. Smith v. U.S., 1996, 686 A.2d 537, 
certiorari denied 118 S.Ct. 115, 522 U.S. 839, 
139 L.Ed.2d 67. Costs ®=> 302.4 

Court may deny a request for order for de- 
fense related services on basis that defendant 
already had received sufficient psychiatric assis- 
tance to prepare his defense, but provision for 
psychiatric examination of defendant under 
statute is not dispositive of this inquiry since 
task of court-appointed psychiatric expert essen- 
tially is to provide the court, in a neutral and 
detached manner, with evaluation of accused's 
competency to stand trial or of defendant's sani- 
ty at time of commission of offense; however, 
the expert provided to aid in an adequate de- 
fense acts as a consultant to the defendant, not 
to the court his main purpose being to help 
determine whether there is reasonable basis for 
an insanity defense. D.C.C.E. §§ ll-2605(a), 
24-301(a). Dobson v. U. S„ 1981, 426 A.2d 
361. Costs ©=> 302,4 

Fact that defendant charged with felony-mur- 
der, second-degree murder while armed, sec- 
ond-degree murder, attempted robbery while 
armed, attempted robbery, and carrying a pistol 
without a license was examined by court-ap- 
pointed psychiatrists in order to determine his 
competency to stand trial and his sanity at time 
offense was committed did not render examina- 
tion of defendant by private psychiatrist unnec- 
essary for purposes of statute governing court 
order for defense related services. D.C.C.E. 
§§ ll-2605(a), 24-301 (a). Dobson v. U. S., 
1981, 426 A.2d 361. Costs <s=> 302.4 

Fact that defendant charged with murder and 
arson had, on more than one occasion, been 
examined by staff psychiatrist at hospital as to 
competency to stand trial and sanity at time 
offense was committed did not render examina- 
tion of defendant by private psychiatrist unnec- 
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essary for purposes of statute governing court 
order for defense-related services. D.C.C.E. 
§§ 11-2605(a), 24-301 (a). Gaither v. U. S., 
1978, 391 A.2d 1364. Costs <3=> 302.4 

7. Psychiatric examinations 

District court for the District of Columbia has 
authority to order a report on a defendant's 
competency to stand trial and on his mental 
responsibility at time of the alleged offense; so 
to, may the court discharge its responsibility by 
pursuing specific expert evaluations of the qual- 
ity of defendant's decision to oppose the insani- 
ty defense. D.C.C.E. § 24-301 (a), U. S. v. 
Wright, C.A.D.C.1980, 627 F.2d 1300, 201 
U.S.App.D.C. 314. Mental Health C=> 434 

Denial of presentence motion to withdraw 
guilty plea was abuse of discretion where defen- 
dant initially intended to rely on an insanity 
plea supported by hospital record and entered 
plea only after psychiatrist filed revised report 
indicating that defendant was without mental 
disease and in view of fact that he would soon 
be ineligible for Youth Corrections Act treat- 
ment but subsequent medical center report 
counseled against YCA treatment because of se- 
verity of defendant's mental illness; medical 
center report revealed new evidence of insanity, 
in face of which defendant should have been 
released from his earlier decision. 18 U.S.C.A. 
§§ 5005-5026, 5010(e); Fed.Rules Crim.Proc. 
rule 32(d), 18 U.S.C.A.; D.C.C.E. § 24-30 1(a). 
U. S. v. Morgan, C.A.D.C.1977, 567 F.2d 479, 
185 U.S.App.D.C. 372. Criminal Law «S=» 274(2) 

In case of court-ordered psychiatric examina- 
tions the best safeguard against unfairness is the 
establishment of written procedures by which 
government psychiatric facilities may obtain all 
relevant information from both sides; published 
rules offer notice, promote uniformity of prac- 
tice, provide a standard by which individual 
conduct may be measured and tend to be fairer 
than informal procedures simply by virtue of 
the attention given to their formulation. 
D.C.C.E. § 24-301 (a). U. S. v. Morgan, 
C.A.D.C.1977, 567 F.2d 479, 185 U.S.App.D.C. 
372. Mental Health «3=» 434 

Record on appeal from denial of motion to 
withdraw guilty pleas, raising serious unan- 
swered questions about whether defendant's de- 
cision to plead was materially affected by, inter 
alia, defense counsel's failure to seek an inde- 
pendent mental examination of defendant, or 
the influence of ex parte communications be- 
tween U. S. Attorney and examining staff or 
psychiatrists' failure to file promptly his letters 
or court's failure to inquire into circumstances 
surrounding the examination was inadequate 
for proper consideration of district court's rea- 
sons for denying the motion. D.C.C.E. 
§§ 23-1 303(h)(4), 24-301, 24-301 (a). U. S. v. 
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Morgan, C.A.D.C.1973, 482 F.2d 786, 157 
U.S.App.D.C. 197. Criminal Law €=> 1116 

Decision of trial judge to proceed with trial 
on the merits without ordering a commitment 
of defendant for competency observation was 
not abuse of discretion in absence of any objec- 
tion or motion from defense counsel and in 
view of simultaneous expression of willingness 
to try, through bifurcation, any insanity defense 
that might subsequently appear appropriate. 
D.C.C.E. § 24-301 (a). U. S. v. Bradley, 
C.A.D.C.1972, 463 F.2d 808, 149 U.S.App.D.C. 
405. Mental Health &=> 434 

Where defendant who allegedly had history of 
drug addiction was opposed to pretrial motion 
for mental examination and, on interrogation by 
court with questions designed to elicit degree of 
his understanding of his legal circumstances as 
well as his position on the motion, his responses 
to former were clear and his opposition to com- 
mitment was steadfast, trial court did not err in 
denying motion. D.C.C.E. § 24-301. U. S. v. 
Collins, C.A.D.C.1970, 433 F.2d 550, 139 
U.S.App.D.C. 392. Mental Health €=> 434 

Mental hospital's examination of defendant 
properly extended to issues of mental responsi- 
bility even though order referred only to compe- 
tency to stand trial. D.C.C.E. § 24-301. U. S. 
v. Ashe, C.A.D.C.1970, 427 F.2d 626, 138 
U.S.App.D.C. 356. Mental Health «S=» 434 

Even if petitioner was constitutionally entitled 
to further protection of his rights during hospi- 
tal staff conference held in connection with a 
pre-indictment mental examination requested 
by petitioner, it could not be said, in absence of 
a full record of trial, that presence of petition- 
er's counsel, as opposed to some alternative 
device such as recording some or all parts of 
conference, was an appropriate remedy, so that 
mandamus to compel an order against hospital 
to permit presence of petitioner's counsel was 
not available. D.C.C.E. §§ 4-119, 24-301(a, b); 
U.S.C.A. Const. Amends. 5, 6. Thornton v. Cor- 
coran, C.A.D.C.1969, 407 F.2d 695, 132 
U.S.App.D.C. 232. Mandamus ©=> 51; Mental 
Health <3=> 434 

When a criminal defendant is reasonably sus- 
pected by trial court of being an addict, trial 
court should exercise his discretion and order 
competency examination of defendant. 
D.C.C.E. § 24-301. Grennett v. U. S., C.A.D.C. 
1968, 403 F.2d 928, 131 U.S.App.D.C. 202. 
Mental Health &=> 434 

Where offense was committed less than one 
year before hearing on government's motion for 
mental examination and defendant had request- 
ed bifurcated trial and had filed notice of insani- 
ty defense, court was justified in invoking provi- 
sions relating to mental examination of accused. 
D.C.C.E. § 24-301 (a, j). Marcey v. Harris, 
C.A.D.C. 1968, 400 F.2d 772, 130 U.S.App.D.C. 
301 . Mental Health ©=> 434 
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Notwithstanding the plainly unsatisfactory na- 
ture of reports concerning mental condition of 
defendant, because of defendant's refusal to co- 
operate in any further psychiatric examinations 
it would be unfair to defendant and perhaps a 
futile exercise to remand case for a third time, 
and Court of Appeals affirmed the maximum 
sentence imposed by trial judge following rob- 
bery conviction. Fed. Rules Crim.Proc. rule 
39(b) (1), 18 U.S.C.A.; Fed.Rules Civ.Proc. rule 
75(h), 28 U.S.C.A.; D.C.Code 1961, § 24-301. 
Leach v. U. S„ C.A.D.C.1965, 353 F.2d 451, 122 
U.S.App.D.C. 280, certiorari denied 86 S.Ct. 
911, 383 U.S. 917, 15 L.Ed.2d 672. Criminal 
Law@=> 1189 

Notwithstanding that about two weeks after 
trial and seven months after defendant's errone- 
ously denied pretrial motion for mental exami- 
nation psychiatrist examined defendant in cell 
block and reported that defendant was then 
competent and presumably had been at trial, 
but that he was unable to reach conclusion as to 
dates of alleged offenses, at least time and facili- 
ties normally available for pretrial examinations 
were to be made available following reversal of 
conviction, and prospective hearing was re- 
quired. D.C.Code 1961, § 24-30 1(a). Cannady 
v. U. S., C.A.D.C.1965, 351 F.2d 817, 122 
U.S.App.D.C. 120. Criminal Law <3=> 1 192 

Where allegations of defendant's moving pa- 
pers were unquestioned by government or 
court, they were to be taken as true for purpose 
of ruling on motions for mental examination 
and for subpoena of psychiatrist. 18 U.S.C.A. 
§ 4244; Fed.Rules Crim.Proc. rule 17(b), 18 
U.S.C.A.; D.C.Code 1961, § 24-301(a). Brown 
v. U. S., C.A.D.C.1964, 331 F.2d 822, 118 
U.S.App.D.C. 76. Mental Health e=> 434; Wit- 
nesses ^ 9 

A written motion on morning of trial for a 
mental examination of defendant based on alle- 
gations that defendant had displayed to counsel 
certain letters which raised inquiry with respect 
to his mental situation, and based on allegation 
that counsel had learned that defendant was an 
epileptic and exhibited unexplained and re- 
peated criminal activities was, under the cir- 
cumstances, adequate and timely, and denial 
thereof was prejudicial error. D.C.Code 1961, 
§ 24-301. Mitchell v. U. S., C.A.D.C. 1963, 316 
F.2d 354, 114 U.S.App.D.C. 353. Criminal Law 
&=> 1 166(12); Mental Health <©=> 434 

Although a trial judge has some discretion in 
denying a motion for a mental examination as 
not timely, if counsel learns of defendant's al- 
leged symptoms on day the trial is scheduled to 
begin, a motion submitted at that time cannot 
be denied as late. D.C.Code 1961, § 24-301. 
Mitchell v. U. S., C.A.D.C.1963, 316 F.2d 354, 
114 U.S.App.D.C. 353. Mental Health <&> 434 

Purpose of ordering a mental examination for 
a defendant is to set evidence on whether he is 
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or is not competent to stand trial, and another 
purpose is to get evidence on whether, if there 
is a trial, the jury should be instructed on insan- 
ity and criminal responsibility. D.C.Code 1961, 
§ 24-301. Mitchell v. U. S., C.A.D.C.1963, 316 
F.2d 354, 114 U.S.App.D.C. 353. Mental 
Health <£=> 434 

On a motion for an order directing a mental 
examination, defendant is not required to pro- 
duce, in order to get the examination, enough 
evidence to prove that he is incompetent or 
irresponsible. D.C.Code 1961, § 24-301. 
Mitchell v. U. S., C.A.D.C.1963, 316 F.2d 354, 
114 U.S.App.D.C. 353. Mental Health ©=> 434 

Inmate who had been confined for more than 
one year without an independent examination 
as to his mental health by an expert appointed 
by the district court was entitled, in connection 
with his petition for release, as a matter of right, 
to such independent examination to test find- 
ings and conclusions of the hospital staff where 
he was confined. D.C.Code 1961, § 24-301. 
Watson v. Cameron, C.A.D.C.1962, 312 F.2d 
878, 114 U.S.App.D.C. 151. Mental Health @=> 
59.1 

Psychiatrist's reports on whether defendant 
was mentally competent to stand trial properly 
included evaluation of defendant's mental con- 
dition at time crimes were committed. 18 
U.S.C.A. § 4244; D.C.Code 1951, § 24-301 (a, 
b). Overholser v. Lynch, C.A.D.C. 1961, 288 
F.2d 388, 109 U.S.App.D.C. 404, certiorari 
granted 81 S.Ct. 1936, 366 U.S. 958, 6 L.Ed.2d 
1252, reversed 82 S.Ct. 1063, 369 US, 705, 8 
L.Ed.2d 211, 20 0.0.2d 383. Mental Health <&=> 
434 

Nature of crime of sodomy, with which ac- 
cused was charged, was not sufficient alone, to 
require the District Court, before accepting 
guilty plea, to order a mental examination of 
accused, although court could properly consider 
nature of crime in that connection, and where 
there was no indication by prosecuting attorney 
that accused might be a sexual psychopath, and 
no request for a mental examination was made 
by prosecution or accused, convictions could 
not be set aside in collateral proceeding, such as 
coram nobis, because of court's failure to order 
examination on its own motion. D.C.Code 
1951, §§ 22-3503(1), 22-3504 et seq., 24-301; 
28 U.S.C.A. § 2255. Carter v. U. S., C.A.D.C. 
1960, 283 F.2d 200, 108 U.S.App.D.C. 405. 
Mental Health ©^ 434 

Where the prosecuting attorney moved for a 
complete and thorough mental examination of 
the accused, but district court's order upon the 
motion required only such examination as was 
necessary to permit formulation of an opinion 
as to whether defendant was presently of un- 
sound mind or mentally incompetent so as to be 
unable to understand the proceeding against 
him or properly to assist in his own defense, the 
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complete and thorough type of examination re- 
quired for a proper determination of the issue of 
responsibility would be deemed never made be- 
cause it was not. ordered as requested in the 
prosecutor's pretrial motion, and therefore de- 
fendant's conviction would be reversed and he 
would be granted a new trial. D.C.Code 1951, 
§ 24-301. Winn v. U.S., C.A.D.C.1959, 270 
F.2d 326, 106 U.S.App.D.C. 133, certiorari de- 
nied 81 S.Ct. 810, 365 U.S. 848, 5 L.Ed.2d 812, 
rehearing denied 81 S.Ct. 1087, 366 U.S. 915, 6 
L.Ed.2d 238. Criminal Law ^ 1166(12); Men- 
tal Health <^> 434 

A prosecutor who knows that the accused's 
mental state at the time of the crime will be the 
critical issue at trial has an obligation to see 
that any pretrial mental examination of the ac- 
cused that may be ordered be broad enough to 
cast light on that issue, and such course is 
required not only to protect the rights of the 
accused, but also to protect society's interest in 
hospitalizing the accused, if his violent acts 
sprang from mental disorder, so that he will not 
be released, as he would be after completion of 
a prison sentence, without medical assurance 
that he is not likely to be dangerous to himself 
or others in the reasonably foreseeable future. 
D.C.Code 1951, § 24-301. Winn v. U.S., 
C.A.D.C.1959, 270 F.2d 326, 106 U.S.App.D.C. 
133, certiorari denied 81 S.Ct. 810, 365 U.S. 
848, 5 L.Ed.2d 812, rehearing denied 81 S.Ct. 
1087, 366 U.S. 915, 6 L.Ed.2d 238. Mental 
Health C^ 434 

There is a vast difference between that mental 
state which permits an accused to be tried and 
that which permits him to be held responsible 
for a crime, and in view of fact that an examina- 
tion made for the purpose of determining com- 
petency to stand trial requires less than an 
examination designed to determine sanity for 
the purpose of criminal responsibility, it is not 
to be assumed that a psychiatrist who has been 
ordered to prepare an opinion as to man's trial 
competency will conduct a type of examination 
which is necessary to provide the trier of facts 
with information essential for a proper determi- 
nation of criminal responsibility. D.C.Code 
1951, § 24-301. Winn v. U.S., C.A.D.C.1959, 
270 F.2d 326, 106 U.S.App.D.C. 133, certiorari 
denied 81 S.Ct. 810, 365 U.S. 848, 5 L.Ed.2d 
812, rehearing denied 81 S.Ct. J 087, 366 U.S. 
915, 6 L.Ed.2d 238. Mental Health ©=> 434 

Denial of motion of one of the two defendants 
jointly indicted on charge of killing another in 
perpetrating robbery for a mental examination 
was not error, where moving defendant did not 
make prima facie showing of mental incapacity. 
D.C.Code 1940, §§ 22-2401, 24-301. Wheeler 
v. U.S., 1947, 165 F.2d 225, 82 U.S.App.D.C. 
363, certiorari denied 68 S.Ct. 448, 333 U.S. 
829, 92 L.Ed. 1115, certiorari denied 68 S.Ct. 
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448, 333 U.S. 830, 92 L.Ed. 1115. Criminal 
Law<£=> 625.15 

Where accused raised defense of insanity, so 
that it was necessary to conduct an examination 
of his person, there was nothing arbitrary or 
unconstitutional in committing him for reason- 
able length of time as provided by statute to 
mental hospital in order that examination might 
be conducted and accused was not thereby de- 
prived of his right to bail. D.C.Code 1961, 
§ 24-30 1(a); U.S.C.A.Const. Amend. 8. Battle 
v. Cameron, D.D.C1966, 260 F.Supp. 804. Bail 
C=> 42; Mental Health <£=> 435 

Trial judge did not err in denying defendant's 
motion for a mental examination in his prosecu- 
tion for grand larceny and unauthorized use of 
motor vehicles, despite defendant's momentary 
refusal to be present at his own trial and his 
extensive criminal record, which included six 
felony convictions. D.C.Code 1981, § 24-301; 
§§ 22-2201, 22-2204, 22-2205 (Repealed). 
Holt v. U.S., 1985, 486 A. 2d 705. Mental 
Healths 434 

Defendant was not deprived of due process by 
failure of trial court to order a second mental 
examination where case was not one in which 
defendant faced his trial with a history of men- 
tal illness or where disturbing factors concern- 
ing defendant's mental condition surfaced im- 
mediately before trial. D.C.C.E. § 24-301 (a); 
U.S.C.A.Const. Amend. 14. Bennett v. U. S., 
1979, 400 A.2d 322. Constitutional Law <^=> 
268.2(2) 

Mere difficulty of communication between a 
defendant and his attorney is not in and of itself 
enough to require a competency examination. 
D.C.C.E. § 24-301(a). Bennett v. U. S., 1979, 
400A.2d322. Mental Health <^=> 434 

Motion for mental examination is made on 
adequate averment, not on counsel's belief, 
however sincere, that certain undisclosed facts 
lead him, or a psychiatrist, or a social psycholo- 
gist, to suspect examination is required. 18 
U.S.C.A. § 3006A(e); D.C.C.E. § 24-301(a); 
D.C.C.E. General Sessions Court Rules, Crimi- 
nal Division rule 14(c). Brown v. U. S. (App. 
1968) 244 A.2d 487. Mental Health <^> 434 

8. Competency to stand trial — In general 

Decision as to whether accused is competent 
to stand trial is finding of fact which may not be 
set aside on appellate review unless it is clearly 
arbitrary or erroneous. D.C.C.E. § 24-301 (a). 
U.S. v. Caldwell, C.A.D.C.1974, 543 F.2d 1333, 
178 U.S.App.D.C. 20, certiorari denied 96 S.Ct. 
877, 423 U.S. 1087, 47 L.Ed.2d 97. Criminal 
Law©=> 1158(2) 

Suicide attempts do not establish that accused 
is no longer sufficiently cognizant of his role in 
trial or is unable to satisfactorily perform it. 
D.C.C.E. § 24-301(a). U.S. v. Caldwell, 
C.A.D.C.1974, 543 F.2d 1333, 178 U.S.App.D.C. 
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20, certiorari denied 96 S.Ct. 877, 423 U.S. 
1087, 47 L.Ed.2d 97. Mental Health <S=> 432 

The determination of a defendant's competen- 
cy to stand trial must be that of the trial judge; 
it is the duty of the trial judge to make a specific 
judicial determination of competency to stand 
trial, rather than accept psychiatric advice as 
determinative on the issue. D.C.C.E. § 24-301. 
U. S. v. David, C.A.D.C.1975, 511 F.2d 355, 167 
U.S.App.D.C. 1 17. Mental Health <^> 434 

In making a determination of competency to 
stand trial, it may be very useful for the trial 
judge to question both the defendant and his 
counsel; the applicable criteria measure one's 
ability to consult with his lawyer and to under- 
stand the course of legal proceedings and thus 
counsel's firsthand evaluation of a defendant's 
ability to consult on his case and to understand 
the charges and proceedings against him may 
be as valuable as an expert psychiatric opinion 
on competency. D.C.C.E. § 24-301. U. S. v. 
David, C.A.D.C.1975, 511 F.2d 355, 167 
U.S.App.D.C. 117. Mental Health <3=» 432, 434 

For purposes of determining one's compe- 
tence to stand trial, that is, whether he is able to 
understand proceedings against him or properly 
assist in his defense, inquiry is focused on pres- 
ent mental condition, namely, at time of trial. 
D.C.C.E. § 24-301(a). Bolton v. Harris, 
C.A.D.C.1968, 395 F.2d 642, 130 U.S.App.D.C. 
1. Mental Health <3=> 432 

Where finding as to competency was based on 
hearing held almost 30 months before it was 
determined that there had not been a properly 
informed judicial determination, a new trial 
rather than remand for nunc pro tunc proceed- 
ings was required. D.C.C.E. § 24-301 (a). 
Blunt v. U. S., C.A.D.C.1967, 389 F.2d 545, 128 
U.S.App.D.C. 375. Criminal Law <3=> 1189 

Full and scrupulous attention must be given 
to any evidence concerning competency at trial, 
whether or not there has been a competency 
hearing. D.C.C.E. § 24-301(a). Blunt v. U. S., 
C.A.D.C.1967, 389 F.2d 545, 128 U.S.App.D.C. 
375. Criminal Law <3^ 354 

Although five months before trial it had been 
determined that defendant was suffering from 
drug addiction which was in remission, where 
defendant did not testify, there was no expert 
testimony as to any abnormal mental condition, 
defendant did not seek hearing and there was 
no evidence of long record of disturbed behav- 
ior, failure of trial judge sua sponte to grant 
hearing on issue of mental competence to stand 
trial was not basis for reversal. D.C.Code 1 961, 
§ 24-301(a). Powell v. U. S., C.A.D.C.1966, 373 
F.2d 225, 125 U.S.App.D.C. 364. Criminal Law 
<S=> 1166(12) 

Defendant's testimony wherein he admitted 
that he had been using narcotics throughout, the 
trial and even during lunch recess that very day 
and testimony of court-appointed psychiatrist 
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that defendant's use of narcotics had previously 
produced "acute brain syndrome", a mental 
disorder, raised substantia] doubt as to his com- 
petency, and therefore imposed on trial court, 
which had initially found defendant competent 
to stand trial, a duty to inquire anew into com- 
petency. D.C.Code 1961, § 24-30.1 (a). Hans- 
ford v. U. S., C.A.D.C.1966, 365 F.2d 920, 124 
U.S.App.D.C. 387, rehearing denied 384 F.2d 
311, 127 U.S.App.D.C. 359. Criminal Law <S=> 
625.10(3) 

To be competent to stand trial, defendant's 
memory and intellectual abilities must not be 
substantially impaired by mental disorder. 
D.C.Code 1961, § 24-301 (a). Hansford v. U. S., 
C.A.D.C.1966, 365 F.2d 920, 124 U.S.App.D.C. 
387, rehearing denied 384 F.2d 311, 127 
U.S.App.D.C. 359. Mental Health <^> 432 

1963 robbery conviction was not invalid on 
ground that, since defendant had been commit- 
ted to hospital following his 1961 acquittal by 
reason of insanity, district court was without 
jurisdiction to try him, in absence of hearing to 
determine his competency to stand trial in 1963, 
where prior to both 1961 and 1963 trials defen- 
dant was referred to hospital for mental exami- 
nation resulting, in both instances, in certifica- 
tion by hospital that he was competent to stand 
trial, and 1963 certification was not objected to 
by either defendant or government. D.C.Code 
1961, §§ 22-2901, 24-301, 24-303. Green v. U. 
S., C.A.D.C.1965, 351 F.2d 198, 122 U.S.App. 
D.C. 33. Mental Health <3=> 434 

An inadequate determination by court of 
question whether defendant is mentally compe- 
tent to stand trial is not curable by nunc pro 
tunc hearing, and defendant is entitled to new 
trial. D.C.Code 1961, § 24-301(a). Wider v. U. 
S., C.A.D.C.1965, 348 F.2d 358, 121 U.S.App. 
D.C. 129. Criminal Law <®=> 1 1.89 ■ 

Though hospital report stated that defendant 
was mentally competent to stand trial, facts of 
case required exercise of discretion by court by 
way of further investigation into competency of 
defendant to stand trial. D.C.Code 1961, 
§ 24-301(a). Wider v. U. S., C.A.D.C.1965, 348 
F.2d 358, 121 U.S.App.D.C. 129. Criminal Law 
<^> 625(3) 

Hospital report that defendant was mentally 
competent to stand trial was not binding on 
court. D.C.Code 1961, § 24-301 (a). Wider v. 
U. S„ C.A.D.C.1965, 348 F.2d 358, 121 U.S.App. 
D.C. 129. Mental Health <^> 434 

Decision to proceed to trial in absence of 
objection to hospital report that defendant was 
competent to stand trial was decision calling for 
exercise of discretion by court. D.C.Code 1961, 
§ 24-301 (a). Wider v. U. S., C.A.D.C.1965, 348 
F.2d 358, 121 U.S.App.D.C. 129. Criminal Law 
C=» 625(1) 

The erroneous denial of defendant's pre-trial 
motion for a mental examination required the 
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remanding of case for a new hearing to ascer- 
tain defendant's present competency to stand 
trial and for a new trial on forgery charge if 
defendant were found competent, rather than a 
nunc pro tunc hearing for judicial determina- 
tion of defendant's competency at time of his 
original trial. D.C.Code 1961, § 24-301(a). 
Holloway v. U. S., C.A.D.C.1964, 343 F.2d 265, 
119 U.S.App.D.C 396. Criminal Law ^ 1189 

On remand for new hearing on defendant's 
competency to stand trial after erroneous denial 
of pre-trial motion for mental examination, the 
judicial determination of defendant's present 
competency must be an informed one and could 
not likely be made from superintendent's letter 
stating, without supporting information and 
reasons, that accused was considered compe- 
tent to stand trial. D.C.Code 1961, § 24-301. 
Holloway v. U. S., C.A.D.C.1964, 343 F.2d 265, 
119 U.S.App.D.C. 396. Criminal Law <£=> 1 192 

The letter from hospital superintendent stat- 
ing conclusion that accused was considered 
competent to stand trial, without supporting 
information and reasons, would not come with- 
in meaning of terms "report" or "certificate" as 
used in District of Columbia statute authorizing 
admission of hospital reports or certificates on 
mental competency. D.C.Code 1961, § 24-301. 
Holloway v. U. S./c.A.D.C1964, 343 F.2d 265, 
119 U.S.App.D.C. 396. Mental Health &=> 8.1 

Manslaughter sentences were not void be- 
cause of absence of judicial adjudication that 
defendant was competent to stand trial, though 
he had previously been found to be insane, 
where certificate of superintendent of hospital 
stating that defendant had recovered his reason 
and was then of sound mind was filed in court 
before defendant pleaded guilty, and court or- 
dered examination by two independent psychia- 
trists who reported that defendant was of sound 
mind at the time. 28 U.S.C.A. § 2255; 
D.C.Code 1951, § 24-303; D.C.Code 1940, 
§§ 24-301, 24-303. Hunter v. U. S., CA.D.C 
1963, 323 F.2d 625, 116 U.S.App.D.C. 323, re- 
hearing denied 338 F.2d 283, 119 U.S.App.D.C. 
174, certiorari denied 85 S.Ct. 912, 380 U.S. 
918, 13 L.Ed. 2d 803. Criminal Law <3=». 625(3) 

Determination of accused's eligibility to stand 
trial may be established by a finding of "re- 
stored competency" or a finding that he never 
was incompetent, and hence assuming that a 
proceeding to set aside original adjudication of 
incompetency is required, substance of such 
proceeding was provided by hearing in which 
hospital psychiatrist testified that accused was 
not a mental defective and that there was no 
indication of organic brain injury or mental 
illness. D.C.Code 1951, § 24-301(b). Jenkins 
v. U. S., CA.D.C. 1962, 307 F.2d 637, 113 
U.S.App.D.C. 300. Mental Health ^ 432 

Where psychiatrist's report on defendant's 
competency to stand trial on bad check charge 
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had included statement that defendant's crimes 
were product of specified mental disease partic- 
ularly affecting financial judgment and that de- 
fendant required further treatment to insure 
against repetition of the offenses, court properly 
refused to accept plea of guilty and proceeded 
to trial to determine that defendant was not 
guilty by reason of insanity, though defendant 
had been judicially declared competent to stand 
trial and to assist in his own defense. 18 
U.S.C.A. § 4244; D.C.Code 1951, § 24-301(a, 
b). Overholser v. Lynch, CA.D.C. 1961, 288 
F.2d 388, 109 U.S.App.D.C. 404, certiorari 
granted 81 S.Ct. 1936, 366 U.S. 958, 6 L.Ed.2d 
1252, reversed 82 S.Ct. 1063, 369 U.S. 705, 8 
L.Ed.2d 211, 20 0.0.2d 383. Criminal Law ®=> 
273(2) 

In prosecution for assault with intent to kill 
and possession of a rifle with intent to use it 
unlawfully against another, where the court 
found the defendant not guilty by reason of 
insanity and it did not appear that defendant 
actually understood and acquiesced that the 
question of his guilt was being tried in that it 
did not appear that he understood and ac- 
quiesced in what was being accomplished with- 
out witnesses or evidence and he protested 
promptly a few days after the verdict, the defen- 
dant was entitled to a new trial. D.C.Code 
1951, §§ 22-501, 22-3214(b), 24-301. Rueker 
v. U. S., C.A.D.C.1960, 280 F.2d 623, 108 
U.S.App.D.C. 75. Criminal Law <3=> 913(1) 

Where, after setting aside accused's plea of 
guilty to charge of public drunkenness and com- 
mitting accused to hospital for examination and 
observation, the municipal court found accused 
of unsound mind and ordered him confined to 
another hospital but did not determine whether 
accused was competent to stand trial, accused 
would be entitled to release on writ of habeas 
corpus unless the municipal court determined 
that he was mentally incompetent to stand trial 
and ordered him confined on that ground or 
unless proper lunacy proceedings were institut- 
ed. D.C.Code 1951, §§ 21-306, 24-301 (a, b). 
Williams v. Overholser, CA.D.C. 1958, 259 F.2d 
175, 104 U.S.App.D.C. 18. Habeas Corpus &=> 
538 

Where defendant's motion to vacate sentences 
was denied without hearing and district judge 
also denied defendant's application for leave to 
appeal in forma pauperis, defendant's motion in 
the Court of Appeals for leave to so appeal and 
for appointment of counsel would be granted in 
view of fact that trial judge denied such motion 
without hearing on erroneous grounds that 
competency to stand trial was not subject to 
collateral attack but was waived if not advanced 
at trial, and that defendant did not allege he 
was in fact mentally incompetent when tried, 
and that an amendment to the District of Co- 
lumbia Code abrogated requirement for a judi- 
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cial determination of restored competency be- 
fore trial 28 U.S.C.A. § 2255; D.C.Code 1951, 
§ 24-301. Blunt v. U.S., C.A.D.C. 1957, 244 
F.2d 355, 100 U.S.App.D.C. 266. Criminal Law 
©=» 1077.1(4) 

Where defendant's motion for mental exami- 
nation has been granted, determination of com- 
petency should be noted of record, as provided 
by statute. D.C.Code 1951, § 24-301; 18 
U.S.C.A. § 4244. Watson v. U.S., C.A.D.C. 
1956, 234 F.2d 42, 98 U.S.App.D.C. 221. Crim- 
inal Law <3=> 1086.1 

In prosecution for housebreaking, trial court's 
acceptance of waiver of pretrial lunacy hearing 
from defendant who stated he needed hospital- 
ization and whose testimony showed confusion 
was error notwithstanding certification from 
acting superintendent of mental hospital that 
defendant was mentally competent to stand tri- 
al. D.C.Code 1951, §§ 22-1801, 22-2201, 
22-2202, 24-301. Durham v. U.S., C.A.D.C. 
1954, 214 F.2d 862, 45 A.L.R.2d 1430, 94 
U.S.App.D.C. 228. Criminal Law &* 48 

The sole effect of statutes governing proce- 
dure in case of insanity of person charged with 
crime is to suspend the criminal proceedings 
during the period of insanity but jurisdiction of 
court continues and when sanity is restored, the 
case may proceed as if the interregnum had not 
occurred. D.C.Code 1940, §§ 24-301, 24-303. 
Haislip v. U.S., 1942, 129 F,2d 53, 76 U.S.App. 
D.C. 91. Mental Health <$=> 432, 438 

Where accused was found to be of unsound 
mind and was committed to hospital, the ver- 
dict of insanity spoke as of the date thereof and 
was a legal determination that accused was not 
then mentally qualified to stand trial but when 
he was restored to sanity, certificate of hospital 
superintendent to that effect removed the previ- 
ous bar. D.C.Code 1940, §§ 24-301, 24-303. 
Haislip v. U.S., 1942, 129 F.2d 53, 76 U.S.App. 
D.C. 91. Mental Health &* 432, 438 

Where defendant after crimes were commit- 
ted was involved in automobile accident and 
suffered cerebral contusions and concussion 
which resulted in amnesia which prevented him 
from recollecting any events that took place on 
afternoon when crimes were committed, but 
who could construct a knowledge of what tran- 
spired from information given to him from oth- 
er sources, and, except for such vacuity of 
memory, was perfectly able to follow course of 
proceedings against him and to discuss them 
with his attorney, was legally competent to 
stand trial. D.C.Code 1961, § 24-301 (a); 18 
U.S.C.A. § 4244. U. S. v. Wilson, D.D.C1966, 
263 F.Supp. 528, remanded 391 F,2d 460 7 129 
U.S.App.D.C. 107. Mental Health <&* 432 

Amnesia per se in case where recollection 
was present during time of alleged offenses and 
where dependant has ability to construct a 
knowledge of what happened from other 
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sources, and where he has present ability to 
follow course of proceedings against him and 
discuss them rationally with his attorney does 
not constitute incompetency per se, and loss of 
memory should bar prosecution only when its 
presence would in fact be crucial to construc- 
tion and presentation of defense and hence es- 
sential to fairness and accuracy of the proceed- 
ings. D.C.Code 1961, § 24-30l(a); 18 U.S.C.A. 
§ 4244. U. S. v. Wilson, D.D.C1966, 263 
F.Supp. 528, remanded 391 F.2d 460, 129 
U.S.App.D.C. 107. Mental Health <3=> 432 

Conceptual range of expression "legally in- 
competent" only embraces deficiencies in ac- 
cused which actually prevents his fair trial, and 
mere deficiency, standing alone, is outside lim- 
its of the concept. D.C.Code 1961, § 24-30 1(a); 
18 U.S.C.A. § 4244. U. S. v. Wilson, 
D.D.C1966, 263 F.Supp. 528, remanded 391 
F.2d 460, 129 U.S.App.D.C. 107. Mental 
Health ^> 432 

However strong and pervasive public policy 
to bring the morally responsible to bar, it can- 
not subvert constitutional right to fair trial 
which is not afforded to accused who is prose- 
cuted while legally incompetent. D.C.Code 
1961, § 24-30 1(a); 1 8 U.S.C.A. § 4244. U. S. v. 
Wilson, D.D.C1966, 263 F.Supp. 528, remanded 
391 F.2d 460, 129 U.S.App.D.C. 107. Mental 
Health <3=> 432 

Committing magistrate, including judge of 
District of Columbia Court of General Sessions 
when sitting as committing magistrate, does not 
have power to make finding that person 
charged with felony is mentally incompetent to 
stand trial and thereby preclude action on that 
important question by district court for the Dis- 
trict of Columbia. D.C.Code 1961, § 24-30 1(a). 
Mance v. Cameron, D.D.C1966, 260 F.Supp. 
851. Criminal Law <3=> 625.30 

Competency to stand trial depends on wheth- 
er defendant understands nature of proceedings 
against him and is properly able to assist in his 
own defense. D.C.Code 1961, § 24-301(a). U. 
S. v. Womack, D.D.C1962, 211 F.Supp. 578. 
Mental Health <&* 432 

Under statute trial court may or may not 
make a finding on whether accused is of un- 
sound mind, but must determine whether he is 
mentally competent to stand trial, when objec- 
tion is made to the report from hospital and a 
hearing is held, and if accused is found to be of 
unsound mind statute requires court to commit 
defendant to a mental hospital, and if court also 
determines him to be incompetent to stand trial 
statute requires the same commitment, but stat- 
ute requires a judicial determination in the lat- 
ter type of mental condition, but does not re- 
quire a determination in the former. D.C.Code 
1951, § 24-301. Williams v. Overholser, 
D.D.C1958, 162 F.Supp. 514, modified 259 F.2d 
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175, 104 U.S.App.D.C. 18. Criminal Law <£=> 
625(1) 

It is not the function of the district court to 
determine in habeas corpus proceeding, the 
mental competency of an accused to stand trial 
on a charge pending against him in the munici- 
pal court, but the only court that may determine 
that fact is the court having jurisdiction of such 
charge. D.C.Code 195 I, § 24-301 . Williams v. 
Overholser, D.D.C1958, 162 F.Supp. 514, modi- 
fied 259 F.2d 175, 104 U.S.App.D.C. 18. Habe- 
as Corpus <>=> 477 

Prosecution had fundamental law enforce- 
ment and societal interests in administering 
psychotropic medication to defendant so that he 
could stand trial for murder, for purposes of 
determining whether defendant could be medi- 
cated over his objections, where it had been 
impossible for several years to bring defendant 
to trial and it appeared he would not be brought 
to trial at all without treatment; defendant's 
request that his commitment be terminated 
made prosecution's interest more than symbol- 
ic. D.C.Code 1981, §§ 21-521, 24-301(a). 
Khiem v. U.S., 1992, 612 A. 2d 160, certiorari 
denied 113 S.Ct. 1293, 507 U.S. 924, 122 
L.Ed.2d 684. Mental Health <$=» 436.1 

Any error in amount of deference trial court 
gave to psychiatric judgments in determining 
whether to order defendant medicated involun- 
tarily to make him competent to stand trial for 
murder did not prejudice defendant, in view of 
appellate determination that government's law 
enforcement interest outweighs bodily integrity. 
D.C.Code 1981, § 24-301 (a); U.S.C.A. Const. 
Amend. 5. Khiem v. U.S., 1992, 612 A.2d 160, 
certiorari denied 113 S.Ct. 1293, 507 U.S. 924, 
1 22 L.Ed. 2d 684. Mental Health <^=> 436.1 

Prosecution was not required to prove that its 
interest in medicating defendant, committed for 
treatment to render him competent to stand 
trail, was so compelling that no reasonable al- 
ternative existed, for defendant to be given med- 
ication over his objection; however, availability 
of reasonable alternatives to proposed treat- 
ment, if shown, would be relevant factor in 
overall inquiry. D.C.Code 1981, § 24-30 1(a); 
U.S.C.A. Const.Amends. 5, 14. Khiem v. U.S., 
1992, 612 A.2d 160, certiorari denied 113 S.Ct. 
1293, 507 U.S. 924, 122 L.Ed.2d 684. Mental 
Healths 436.1 

Health Care Decisions Act, establishing pro- 
cedures for making health care decisions for 
incompetent adults, does not govern decision 
whether to medicate defendant involuntarily to 
render him competent to stand trial D.C.Code 
1981, §§ 21-2201(a), 21-2203 to 21-2205, 
22-2210, 24-301(a). Khiem v. U.S., 1992, 612 
A.2d 160, certiorari denied 113 S.Ct. 1293, 507 
U.S. 924, 122 L.Ed.2d 684. Mental Health ©=> 
436.1 
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Trial court did not abuse its discretion in 
denying defendant's day-of-trial motion for 
competency determination, where defendant 
failed to present prima facie evidence in support 
of his request. D.C.Code 1981, § 24-30 J (a). 
Thorne v. U.S., 1983, 471 A.2d 247. Mental 
Health ^ 434 

After court, finds in Jackson hearing that de- 
fendant is unlikely to become competent in fore- 
seeable future, government must institute civil 
commitment proceeding, if one is desired, with- 
in 30 days, and, while the rule is not inviolable, 
extension should normally be granted only for 
extraordinary cause shown. D.C.C.E. 

§§ 21-521, 21-523 to 21-525, 21-541, 
2 1-54 1(a), 21-542 to 21-545, 22-501, 22-507, 
22-2307, 24-301 (a); U.S.C.A. Const. Amend. 14. 
Thomas v. U. S., 1980, 418 A.2d 122. Mental 
Health <&=> 42 

Finding that defendant was competent to 
stand trial was supported by record in that 
hospital report was unequivocal in its opinion 
that defendant was competent and not suffering 
from any mental disorder and, at status hearing, 
until plea bargaining negotiations were aborted 
by defendant's exculpatory statement to court, 
defendant's counsel adamantly agreed with hos- 
pital's certification of competency. D.C.C.E. 
§ 24-30 1(a). Bennett v. U. S., 1979, 400 A.2d 
322. Criminal Law <S=> 625.15 

A person against whom a prima facie showing 
has been made of having an unsound mind of 
paranoid state could not properly be held to 
have waived counsel intelligently, understand- 
ingly, competently, or knowingly. D.C.Code, 
1940, § 24-301; U.S.C.A. Const.^Amend. 6. Ev- 
ans v. U.S. (Cr.App. 1951) 83 A.2d 876. Crimi- 
nal Law<^ 641.6(2) 

Verdict of insanity of accused given as result 
of lunacy inquisition spoke as of that date and 
was legal determination that defendant was not; 
then mentally qualified to stand trial. D.C. 
Code 1940, § 24-301. Evans v. U.S. (Cr.App. 
1951) 83 A.2d 876. Criminal Law <&> 625(1) 

Purpose of statute providing for mental exam- 
ination of person charged with crime before 
trial is to determine whether prisoner is then 
capable of understanding the nature and object 
of the proceedings so as to properly conduct his 
defense at a trial of the charge against him. 
D.C.Code 1940, § 24-301. Evans v. U.S. (Cr. 
App. 1951) 83 A.2d 876. Criminal Law <$=> 
625(1) 

9 # Hearings, competency to stand trial 

Purpose of competency hearing is to deter- 
mine whether accused is mentally competent to 
understand nature of charges against him and 
to assist in his defense. D.C.C.E. § 24-301 (a). 
U.S. v. Caldwell, C.A.D.C.i 974, 543 F.2d 1333, 
178 U.S.App.D.C. 20, certiorari denied 96 S.Ct. 
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877, 423 U.S. 1087, 47 L.Ed.2d 97. Criminal 
Law «=> 625(1.) 

In competency hearings, limitation or expan- 
sion of scope of testimony and qualifications of 
participating witnesses lie squarely within trial 
judge's discretion. D.C.C.E. § 24-301(a). U.S. 
v. Caldwell, C.A.D.C.1974, 543 F.2d 1333, 178 
U.S.App.D.C. 20, certiorari denied 96 S.Ct. 877, 
423 U.S. 1087, 47 L.Ed.2d 97. Criminal Law 
<3» 625.15 

As minimum, competency inquiry must be of 
record and both parties must be given opportu- 
nity to examine all witnesses who testify, and 
decision on competence must have rational sup- 
port in the evidence. D.C.C.E. § 24-30.1 (a); 18 
U.S.C.A. § 4244. U.S. v. Caldwell, C.A.D.C. 
1974, 543 F.2d 1333, 178 U.S.App.D.C. 20, cer- 
tiorari denied 96 S.Ct. 877, 423 U.S. 1087, 47 
L.Ed. 2d 97. Criminal Law <§=> 625.20, 1.086.11 

Where conviction was reversed because of 
error relating to issue of insanity, although new- 
ly appointed counsel at second competency 
hearing agreed to finding of defendant's compe- 
tency, in view of nature of testimony adduced at 
prior hearing, defendant's previous history with 
respect to competency to stand trial and insani- 
ty and fact that his counsel apparently did not 
have benefit of transcript of first hearing, a full, 
hearing was required. D.C.C.E. § 24-301 (a). 
Blunt v. U. S., C.A.D.C. 1967, 389 F.2d 545, 128 
U.S.App.D.C. 375. Criminal Law &* 625(1) 

Careful evaluation of accused's condition is 
required of court during competency hearing. 
D.C.C.E. § 24-301(a). Blunt v. U. S., C.A.D.C. 
1967, 389 F.2d 545, 128 U.S.App.D.C. 375. 
Criminal Law <S=> 625.20 

Competency hearing must be of record and 
both parties must be given opportunity to exam- 
ine all witnesses who testify or report on ac- 
cused's competence. D.C.C.E. § 24-30 1(a). 
Blunt v. U. S., C.A.D.C.1967, 389 F.2d 545, 128 
U.S.App.D.C. 375. Criminal Law <S=> 625.20 

Judicial determination of competency must be 
an informed one. D.C.C.E. § 24-30 1(a). Blunt 
v. U. S., C.A.D.C.1967, 389 F.2d 545, 128 
U.S.App.D.C. 375. Criminal Law &=> 625.15 

Where, in competency hearing, court blocked 
attempts to ask hospital's staff psychiatrist 
about basis for hospital superintendent's con- 
clusion that accused was competent and fore- 
closed meaningful inquiry when counsel sought 
to identify area of differences between that con- 
clusion and contrary conclusion of hospital's 
clinical psychologist, there was no possibility of 
full and scrupulous evaluation of defendant's 
competency, precluding informed judicial deter- 
mination of competency. D.C.C.E. § 24-30 1(a). 
Blunt v. U. S., C.A.D.C.1967, 389 F.2d 545, 128 
U.S.App.D.C. 375. Criminal Law <S=> 625.15 

Under statute to effect that v^en it appears to 
court that accused is of unsound mind or men- 
tally incompetent so as to be unable to stand 
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trial, court may confine him for observation and 
treatment, if necessary, and that, if hospital 
reports that person is of unsound mind or men- 
tally incompetent, court may commit him to 
mental hospital unless he or government ob- 
jects, in which event court must hold hearing to 
determine competency of accused to stand trial, 
court is empowered to hold a hearing only to 
determine competency. D.C.Code 1961, 
§ 24-30 1(a). Cameron v. Mullen, C.A.D.C.1967, 
387 F.2d 193, 128 U.S.App.D.C. 235. Mental 
Health &* 434 

Where the two hospitals to which accused 
was referred for mental examination certified 
him as competent to stand trial, in absence of 
objection either from the accused or the govern- 
ment court could, in its discretion, proceed with 
trial without holding a hearing to determine 
competence. D.C.Code 1961, § 24-301(a, b); 
18 U.S.C.A. § 4244. Whalem v. U. S., C.A.D.C. 
1965, 346 F.2d 812, 120 U.S.App.D.C. 331, cer- 
tiorari denied 86 S.Ct. 124, 382 U.S. 862, 15 
L.Ed. 2d 100, rehearing denied 86 S.Ct. 245, 382 
U.S. 912, 15 L.Ed.2d 164. Mental Health ^ 
434 

Fact that neither defendant nor government 
objected at trial to court's acceptance of hospi- 
tal certification of competency without holding 
a hearing could not be viewed as waiver by 
defendant of his rights, but it did authorize trial 
court in its discretion to proceed with trial 
without a competency hearing. D.C.Code 196.1, 
§ 24-301(a, b). Heard v. U. S., D.D.C1967, 263 
F.Supp. 613, reversed 390 F.2d 866, 129 
U.S.App.D.C. 100. Criminal Law <S=> 625.35 

Where petitioner was arrested on felony 
charge, he was found by judge of District of 
Columbia Court of General Sessions, sitting as 
committing magistrate, to be incompetent to 
stand trial and he was committed to mental 
institution, he was entitled to habeas corpus 
relief but only relief that could be granted was 
that report of District of Columbia Genera] Hos- 
pital to effect that petitioner was not competent 
to stand trial be referred to District Court for 
District of Columbia and that hearing be set in 
that court on basis of the report on question of 
mental competency. D.C.Code 1961, 

§ 24-301(a). Mance'v. Cameron, D.D.C1966, 
260 F.Supp. 851. Habeas Corpus <3=> 538, 797 

Even if district court erred in not conducting 
hearing on issue of competency at time of entry 
of plea of guilty, petitioner could thereafter de- 
mand no more than nunc pro tunc hearing. 
D.C.Code 1961, § 24-301 (a). Mordecai v. U. S„ 
D.D.C1966, 252 F.Supp. 694. Criminal Law <S=> 
625(1) 

Refusal of trial court, 20 days after status 
hearing, to hold a hearing on original compe- 
tency determination or to recommit defendant 
to hospital for another 60-day mental examina- 
tion was not an abuse of discretion, even though 
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defense counsel stated that he could make no 
sense of defendant's version of facts of case and 
that he was not convinced his client could assist 
him at trial, where defense counsel offered no 
specific reference to changes in defendant's 
mental conditions since first competency exami- 
nation. D.C.C.E. § 24-301 (a). Bennett v. U. S., 
1979, 400 A.2d 322. Criminal Law <S=> 625(3) 

Trial court's action in refusing to reopen com- 
petency proceeding was fully justified where 
defendant had waived his right to a hearing and 
court had made an explicit finding of competen- 
cy of record after defendant had engaged in 
responsible and meaningful discourse with 
court. D.C.C.E. § 24-301(a). Bennett v. U. S. ( 
1979, 400 A.2d 322. Criminal Law ©=> 625.35 

In prosecution for assault with a dangerous 
weapon and for possession of a prohibited 
weapon, trial court did not abuse its discretion 
in failing to hold competency hearing, in view 
of facts that defendant objected to such hearing, 
that psychiatric reports concluded that defen- 
dant was competent to stand trial, and that 
defense counsel alone thought that hearing was 
required. D.C.C.E. § 24-301 (a). Lopez v. U. 
S., 1977, 373 A.2d 882. Criminal Law ®=> 
625.35 

Where court, after defendant's conviction and 
prior to sentencing, requested and received a 
psychiatric report showing defendant to be 
competent to engage in the pending proceed- 
ings, to which report defendant did not object, 
failure to hold hearing on defendant's compe- 
tency was not an abuse of discretion. D.C.C.E, 
§ 24-301 (a). Hughes v. U. S., 1973, 308 A.2d 
238. Criminal Law <£=> 625(2) 

Under statute giving court authority to con- 
duct hearing whenever a person is arrested, 
indicted, or charged by information and to com- 
mit person to mental hospital, trial court had 
jurisdiction to conduct hearing to determine 
competency of defendant after his acquittal on 
grounds of insanity, despite his refusal to raise 
issue in criminal trial. D.C.Code 1961, 
§ 24-301(a). U.S. v. Limber (App. 1963) 192 
A.2d 530. Mental Health <3=> 434 

Under District of Columbia law pertaining to 
insane criminals, any hearing must be on issue 
of defendant's competency to stand trial, and 
nothing more. D.C.Code 1951, 1 24-301 (a, b). 
Williams v. District of Columbia (Cr.App. 1959) 
147A.2d773. Criminal Law ®=» 625.20 

Sole effect of statute providing for mental 
examination of person charged with criminal 
offense before trial is, in proper case, to sus- 
pend criminal proceedings during period of in- 
sanity. D.C.Code 1940, § 24-301. Evans v. 
U.S. (Cr.App. 1951) 83 A.2d 876. Criminal Law 
<£=> 625(1) 

A lunacy inquisition, held before trial to deter- 
mine if accused is capable of going to trial, is 
not a criminal proceeding and does not fall 
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within ambit of the Sixth Amendment. 
D.C.Code 1940p §24-301; U.S.C.A.Const. 
Amend. 6. Evans v. U.S. (Cr.App. 1951) 83 
A.2d876. Criminal Law ©=> 641.3(11) 

10. Insanity determination 

If accused denies that he is mentally ill, he is 
entitled to judicial determination of his mental 
state despite hospital board's certification that 
he is of unsound mind. D.C.Code 1961, 
§§ 21-311, 21-315, 21-326, 24-301(a). Lynch 
v. Overholser, U.S.Dist.Col.1962, 82 S.Ct. 1063, 
369 U.S. 705, 8 L.Ed.2d 211, 20 0.0.2d 383. 
Mental Health ©=> 434 

Where proposed definition of mental illness 
for civil commitment purposes had excluded 
mental deficiency but version which was enact- 
ed by Congress included mental deficiency with- 
in definition of mental illness, such enactment 
expressed awareness that mental retardation 
and mental illness or disease are not mutually 
exclusive conditions. D.C.C.E, §§ 21-501 to 
21-592, 21-1101 to 21-1123, 24-301(d). U. S. 
v. Jackson, C.A.D.C.1976, 553 F.2d 109, 179 
U.S.App.D.C. 375. Mental Health <£=> 2 

Presence of abnormal mental condition, and 
extent to which it impairs mental or emotional 
processes and controls, are questions of fact; 
how substantial such an impairment must be to 
be considered a mental illness is matter of law. 
D.C.C.E. §§ 21-546, 21-548, 24-301(e). Dixon 
v. Jacobs, C.A.D.C.1970, 427 F.2d 589, 138 
U.S.App.D.C. 319. Mental Health ®=» 13 

A person is "mentally ill" if he suffers from 
abnormal condition of mind that substantially 
affects mental or emotional processes and sub- 
stantially impairs behavioral control. D.C.C.E. 
§§ 21-546, 21-548, 24-30 1(e). Dixon v. Jacobs, 
C.A.D.C.1970, 427 F.2d 589, 138 U.S.App.D.C. 
319. Mental Health <£=> 3 . 1 

For purposes of determining criminal respon- 
sibility, that is, whether act charged, if commit- 
ted, was product of mental disease or defect, 
inquiry is focused on past mental condition, 
namely at time of offense. D.C.C.E. 
§ 24-301 (a). Bolton v. Harris, C.A.D.C.1968, 
395 F.2d 642, 130 U.S.App.D.C. 1. Criminal 
Law<3=>354 

Jury has no concern with mental state of 
defendant at some future time. D.C.Code 1951, 
§ 24-301. Lyles v. U.S., C.A.D.C.1957, 254 
F.2d 725, 103 U.S.App.D.C. 22, certiorari de- 
nied 78 S.Ct. 997, 356 U.S. 961, 2 L.Ed.2d 
1067, certiorari denied 80 S.Ct. 809, 362 U.S. 
943, 4 L.Ed. 2d 771, certiorari denied 82 S.Ct. 
610, 368 U.S. 992, 7 L.Ed.2d 529. Criminal 
Law ^=> 625(1) 

Evidence of mental condition at a given time 
is relevant to determination of mental condition 
at another time not unreasonably far removed, 
and it might be proper to inquire as to probabil- 
ity that as of time of act charged, an accused's 
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mental condition was the same as it was found 
to be somewhat earlier, or somewhat later, but. 
such rule does not justify judge in warning jury 
that if they acquit accused who has pleaded 
insanity they will be releasing a dangerous man 
to prey upon society. D.C.Code 1951. 
§ 24-30 l(d, e). Blunt v. U.S., C.A.D.C.1957, 
244 F.2d 355, 100 U.S.App.D.C. 266. Criminal 
Law ^354, 768(1) 

The court-formulated test of insanity that ac- 
cused is not criminally responsible if his unlaw- 
ful act was product of mental disease or mental 
defect could not be applied retrospectively but 
on.lv prospectively. D.C.Code 1951, § 24-301; 
18 U.S. C. A. § 4244. Watson v. U.S., C.A.D.C. 
1956, 234F.2d42, 98 U.S.App.D.C. 221. Crim- 
inal Law <£= 48 

In District of Columbia, formulation of tests 
of criminal responsibility is entrusted to the 
courts, and they may adopt changes in such 
tests retroactively. D.C.Code 1951, § 24-301. 
Durham v. U.S., C.A.D.C. 1954, 214F.2d 862, 45 
A.L.R.2d 1430, 94 U.S.App.D.C. 228. Criminal 
Law <£=> 48 

In determining whether accused was suffer- 
ing from diseased or defective mental condition, 
and whether his act was caused by such condi- 
tion, jury may consider symptoms, phases, man- 
ifestations, testimony of psychiatrists as to na- 
ture of the disease or delect, and its range of 
inquiry may include but is not limited to wheth- 
er accused knew right from wrong, whether he 
acted under compulsion of an irresistible im- 
pulse, or had been deprived of or lost the power 
of his will. D.C.Code 1951, § 24-301. Durham 
v. U.S., C.A.D.C. 1954, 214 F.2d 862, 45 
A.L.R.2d 1430, 94 U.S.App.D.C. 228. Criminal 
Law <3=> 48 

When issue of insanity is raised by introduc- 
tion of "some evidence" so that presumption of 
sanity is no longer absolute, trier of fact must 
weigh the whole evidence, including that sup- 
plied by the presumption of sanity, on the issue 
of capacity in law of accused to commit the 
crime, and failure so to weigh the whole evi- 
dence on such issue is reversible error. 
D.C.Code 1951, § 24-301. Durham v. U.S., 
C.A.D.C.1954, 214 F.2d 862, 45 A.L.R.2d 1430, 
94 U.S.App.D.C. 228. Criminal Law <£=> 625.15 

The purpose of statute, providing that when- 
ever prima facie evidence is submitted that ac- 
cused is insane, the court may cause a jury to be 
impaneled to inquire into the sanity of accused, 
is to prevent the infliction of punishment upon a 
person so lacking in mental capacity as to be 
unable to understand the nature and purpose of 
the punishment. D.C.Code 1940, §24-301. 
Neely v. U.S., 1945, 150 F.2d 977, 80 U.S.App. 
D.C. 187, certiorari denied 66 S.Ct. 166, 326 
U.S. 768, 90 L.Ed. 463. Criminal Law <&=* 
625.10(1) 
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W T hether prima facie evidence is submitted to 
the court that accused is insane, so as to autho- 
rize the impaneling of a jury to inquire into the 
sanity of accused, is a matter within the sound 
discretion of the judge, and the exercise of that 
discretion will not lightly be disturbed. 
D.C.Code 1940, § 24-30.1. Neely v. U.S., 1945, 
150 F.2d 977, 80 U.S.App.D.C." 187, certiorari 
denied 66 S.Ct. 166, 326 U.S. 768, 90 L.Ed. 
463. Criminal Law <^> 625.15, 1147, 1148 

A defendant is entitled to verdict of not guilty 
on ground of insanity, if jury finds that offense 
charged was insane act by application of any 
one of three tests as to whether defendant was 
able to distinguish between right and wrong, 
able to adhere to right and refrain from doing 
wrong, or suffered from mental disease or de- 
fect which caused criminal act. D.C.Code 
1951, § 24-301. U. S. v. Fielding, D.D.C1957, 
148 F.Supp. 46, reversed 251 F.2d 878, 102 
U.S.App.D.C. 167. Criminal Law &=> 48 

1 1 . Commitment to hospital — In general 

Finding of insanity at criminal trial was suffi- 
ciently probative of mental illness and danger- 
ousness to justify commitment of accused ac- 
quitted on ground of insanity, in that it was not 
unreasonable for Congress to determine that 
person who has been found, beyond reasonable 
doubt, to have committed criminal act indicates 
dangerousness, and insanity acquittal supported 
inference of continuing mental illness. 
D.C.Code 1981, §§ 21-545(b), 24-301(d)(l, 2), 
(e, j). Jones v. U.S., U.S.Dist.Col.1983, 103 
S.Ct. 3043, 463 U.S. 354, 77 L.Ed.2d 694. 
Mental Health <^ 439.1 

Defendant does not have absolute right to 
have his guilty plea accepted and trial judge 
may enter plea of not guilty in behalf of ac- 
cused, but, if that is done, and defendant, de- 
spite his own assertions of sanity, is found not 
guilty by reason of insanity, commitment to 
hospital for mentally ill must be under statute 
providing procedure for confining accused who, 
though found competent to stand trial, is never- 
theless committable as person of unsound mind, 
or civil commitment provisions. D.C.Code 
1961, § 24-301(a, d). Lynch v, GverhoLser, 
U.S.Dist.Col.1962, 82 S.Ct. 1063, 369 U.S. 705, 
8 L.Ed.2d 211, 20 0.0.2d 383. Criminal Law 
<£=> 273(2); Mental Health <3=> 439.1 

Accused, who did not claim that he had been 
insane when offenses were committed and who 
presented no evidence to support an acquittal 
by reason of insanity, was not properly confined 
in hospital for mentally ill upon finding of trial 
judge that he was not guilty on ground that he 
was insane at time of commission of offenses. 
D.C.Code 1961, § 24-301(d). Lvnch v. Overhol- 
ser, U.S. Dist.Col. 1962, 82 S.Ct. 1063, 369 U.S. 
705, 8 L.Ed.2d 211, 20 0.0.2d 383. Mental 
Healths 439.1 
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After jury returns verdict of not guilty by 
reason of insanity, inquiry as to whether ac- 
cused is presently committable as person of 
unsound mind may be undertaken. D.C.Code 
1961, § 24-30 1(a). Lynch v. Overholser, 
U.S.Dist.Col.1962, 82 S.Ct. 1063, 369 U.S. 705, 
8 L.Ed.2d 211, 20 0.0.2d 383. Mental Health 
$=> 439.1 

That accused has pleaded guilty or that gov- 
ernment has established that he committed 
criminal act constitutes only strong evidence 
that his continued liberty would imperil preser- 
vation of public peace and does not justify inde- 
terminate commitment to mental institution on 
bare reasonable doubt as to past sanity. 
D.C.Code 1961, § 24-301 (a, d). Lynch v. Over- 
holser, U.S.Dist.Col.1962, 82 S.Ct. 1063, 369 
U.S. 705, 8 L.Ed.2d 211, 20 O.0. 2d 383. Men- 
tal Health <£=> 436.1 

Where agents of hospital who filed petition 
for involuntary commitment of patient de- 
scribed the patient as a person who was mental- 
ly ill, who had been convicted of a serious 
sexual offense, and who might be dangerous to 
women, they fulfilled their duty and could not 
thereafter be held liable for sexual offenses com- 
mitted by the patient after the Commission on 
Mental Health dismissed the petition for judicial 
hospitalization. 28 U.S.C.A. §§ 1346(b), 
2671-2680; D.C.Code 1973, §§ 16-2330, 
24-301 (a). Tensley v. U. 5., C.A.D.C.1980, 662 
F.2d 787, 213 U.S.App.D.C. 272. Mental 
Healths 414(2) 

Short-term commitment without a hearing for 
evaluation of a mental condition is constitution- 
ally permissible. D.C.C.E. § 24-30 1(d). U. S. 
v. Jackson, C.A.D.C.1976, 553 F.2d 109, 179 
U.S.App.D.C. 375. Mental Health @» 435 

Existence of a substantial probability of dan- 
ger in the reasonable future provides adequate 
basis for continued detention and confinement 
of one who has been acquitted of criminal 
charges on grounds of insanity for district court 
to make an affirmative finding that it is at least 
more probable than not that he will be violently 
dangerous in the future. D.C.C.E. § 24-301 (e). 
U. S. v. Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 788, 
429 U.S. 1063, 50 L.Ed.2d 779. Mental Health 
e= 440 

Objective of prehearing commitment follow- 
ing acquittal on ground of insanity is observa- 
tion and examination to ascertain current men- 
tal condition, and commitment is temporary 
and of limited duration; procedure contem- 
plates judicial hearing and determination on 
present mental condition promptly after com- 
pletion of examination, and, if need be, another 
commitment with view to course of treatment 
which might lead to patient's eventual recovery 
and release. D.C.C.E. § 24-301 (d) (2). Ashe v. 
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Robinson, C.A.D.C.1971, 450 F.2d 681, 146 
U.S.App.D.C. 220. Mental Health <3=> 439.1 

Inasmuch as habeas corpus petitioner would 
continue to suffer adverse consequences as re- 
sult of commitment under the Sexual Psycho- 
path Act, issue of validity of the commitment 
was not moot even though petitioner had been 
released. D.C.C.E. §§ 22-350 1(a), 22-3503 to 
22-3511, 24-30 1(a); Const.Va. § 23; Code 
Va.1950, § 24.1-42; Const.Md. art. I, § 2. Jus- 
tin v. Jacobs, C.A.D.C.1971, 449 F.2d 1017, 145 
U.S.App.D.C. 355. Habeas Corpus <3=> 233 

Confinement of mentally ill rests upon basis 
substantially different from that which supports 
confinement of those convicted of crime as con- 
finement of mentally ill depends not only upon 
validity of initial commitment but also upon 
continuing status of the patient. D.C.C.E. 
§§21-546, 21-548, 24-30 1(e). Dixon v. Jacobs, 
C.A.D.C.1970, 427 F.2d 589, 138 U.S.App.D.C. 
319. Mental Health C=> 31 

Pretrial commitment under provisions relat- 
ing to mental examination of accused is for 
purposes of pretrial mental examination and is 
not ground for denial of bail otherwise contem- 
plated by Bail Reform Act. D.C.C.E. 
§24-301 (a); 18 U.S.C.A. § 3146 et seq. Marcey 
v. Harris, C.A.D.C.1968, 400 F.2d 772, 130 
U.S.App.D.C. 301 . Mental Health ©=> 435 

Commission of criminal acts does not give 
rise to presumption of dangerousness which, 
standing alone, justifies .subss^.vaial difference in 
commitment procedure and confinement con- 
ditions for mentally ill, that, while prior crimi- 
nal conduct is relevant to determination wheth- 
er person is mentally ill or dangerous, it cannot 
justify denial of procedural safeguards for such 
determination, and that prior criminal conduct 
does not provide automatic basis for allowing 
significant and arbitrary differences in such 
conditions apply where defendant is acquitted 
on his own plea of insanity. D.C.C.E. 
§§21-501 to 21-591, 24-301 (a, d/e). Bolton v. 
Harris, C.A.D.C.1968, 395 F.2d 642, 130 
U.S.App.D.C. 1 . Mental Health <£=> 439. 1 

There is no reasonable basis for distinction 
for commitment purposes between those who 
plead insanity and those who have defense 
thrust upon them, and neither may be automati- 
cally deprived of type of protection afforded by 
1964 Hospitalization of Mentally 111 Act. 
D.C.C.E. §§ 21-501 to 21-591, 24-301(a, d, e). 
Bolton v. Harris, C.A.D.C.1968, 395 F.2d 642, 
130 U.S.App.D.C. 1. Mental Health <B=> 439.1 

Fact that persons acquitted by reason of in- 
sanity have committed criminal acts and that 
such fact may tend to show they meet require- 
ments for commitment does not remove such 
requirements nor justify total abandonment of 
procedures used in civil commitment proceed- 
ings to determine whether such requirements 
have been satisfied. D.C.C.E. §§ 21 -545(b), 
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24-301 (a, d). Bolton v. Harris, C.A.D.C.1968, 
395 F.2d 642, 130 U.S.App.D.C. 1. Mental 
Health ^ 439.1 

Statute to effect that when, prior to imposi- 
tion of sentence or prior to expiration of any 
period of probation, it shall appear to court that 
accused is of unsound mind or mentally incom- 
petent so as to be unable to understand pro- 
ceedings against him or to properly assist in his 
own defense, court may order accused commit- 
ted for observation and treatment, if necessary, 
does not authorize commitment after verdict of 
not guilty by reason of insanity. D.C.Code 
196.1, § 24-30 1(a). Cameron v. Mullen, 
C.A.D.C.1967, 387 F.2d 193, 128 U.S.App.D.C. 
235. Mental Healths 439.1 

Defendant committed to hospital pursuant to 
statute after being found not guilty by reason of 
insanity on charge of second-degree murder 
who was not being detained solely for adminis- 
tration of tranquilizing drug which might have 
been administered outside hospital and who 
was receiving other forms of therapy was not 
being unconstitutionally punished. D.C.Code 
1961, § 24-301(d). Collins v. Cameron, 
C.A.D.C.1967, 377 F.2d 945, 126 U.S.App.D.C. 
306. Mental Health <S» 439.1 

That person involuntarily committed and con- 
fined has some dangerous propensities does not, 
standing alone, warrant his continued confine- 
ment in a government mental institution; the 
dangerous propensities must be related to or 
arise out of an abnormal mental condition. 
D.C.Code 1961, § 24-301. Rouse v. Cameron, 
C.A.D.C.1966, 373 F.2d 451, 125 U.S.App.D.C. 
366. Mental Health <^ 439.1 

Continued confinement of one involuntarily 
committed on being acquitted of an offense by 
reason of insanity depends not upon fact that he 
committed the acts, but upon his present mental 
condition. D.C.Code 1961, §§ 21-5-1, 21-543, 
21-561 to 21-564, 21-589, 24-301. Rouse v. 
Cameron, C.A.D.C.1966, 373 F.2d 451, 125 
U.S.App.D.C. 366. Mental Health <^ 439.1 

Commitment to Saint Elizabeths Hospital for 
observation may be ordered for determination 
of questions other than the competency to un- 
derstand the proceedings. D.C.Code 1961, 
§ 24-301. Leach v. U. S., C.A.D.C.1965, 353 
F.2d 451, 122 U.S.App.D.C. 280, certiorari de- 
nied 86 S.Ct. 911, 383 U.S. 917, 15 L.Ed.2d 
672. Mental Health <^ 435 

Commitment to mental hospital pursuant to 
code after verdict of not guilty by reason of 
insanity is not adjudication of insanity or in- 
competency. D.C.Code 1961, § 24-301(d). 
Green v. U. S., C.A.D.C.1965, 351 F.2d 198, 122 
U.S.App.D.C. 33. Mental Health <S= 439.1 

Whenever court receives a certification of in- 
competency or a certification of restoration of 
competency and there is no objection by either 
the accused or the government, court may, in 
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former case, forthwith commit the accused to a 
mental hospital and, in the latter case, immedi- 
ately proceed with trial. D.C.Code 1961, 
§ 24-301 (a, b). Whalem v. U. S., C.A.D.C.1965, 
346 F.2d 812, 120 U.S.App.D.C. 331, certiorari 
denied 86 S.Ct. 124, 382 U.S. 862, 15 L.Ed.2d 
100, rehearing denied 86 S.Ct. 245, 382 U.S. 
912, 15 L,Ed.2d 164. Mental Health <Z=> 436.1, 
438 

Municipal court did not have jurisdiction un- 
der D.C.Code 1961 § 24-30 1(a) to commit per- 
son to mental hospital where court had found 
accused not guilty by reason of insanity but had 
finally disposed of the criminal charges against 
accused more than a year before such commit- 
ment and had erroneously committed accused 
under D.C.Code 1961, § 24-301(d). D.C.Code 
1961, § 24-301(a, d). Cameron v. Fisher, 
C.A.D.C. 1963, 320 F.2d 731, 116 U.S.App.D.C. 
9. Mental Healths 439.1 

Although inmate of mental hospital had not 
been informed that possible alternative to com- 
mitment, pursuant to statute requiring confine- 
ment in mental hospital of those acquitted solely 
on ground of insanity, was to ask for new trial, 
inmate whose only possible defense was insani- 
ty and whose chances for acquittal on a second 
trial were minuscule was properly committed to 
hospital after being acquitted. D.C.Code 1951, 
§ 24-301 (d). Currv v. Overholser, C.A.D.C. 
1960, 287 F.2d 137, 109 U.S.App.D.C. 283. 
Mental Health <^ 439.1 

Inmate who had elected to seek verdict of not 
guilty by reason of insanity could not be heard 
to complain of commitment to mental hospital 
pursuant to statute requiring confinement in 
mental hospital of those acquitted solely on 
ground of insanity. D.C.Code 1951, 
§ 24-301(d). Curry v. Overholser, C.A.D.C. 
1960, 287 F.2d 137, 109 U.S.App.D.C. 283. Es- 
toppel e= 68(2) 

Under statute providing for commitment to 
mental institution of persons acquitted of crimi- 
nal charges by reason of insanity, it is contem- 
plated that a person acquitted on a charge call- 
ing for a maximum sentence of 1 8 months may 
be confined to mental institution for two, five or 
ten years or beyond that, and nothing less will 
fulfill protective and rehabilitative purposes of 
statute. D.C.Code 1951, § 24-301. Ragsdale v. 
Overholser, C.A.D.C. I960, 281 F.2d 943, 108 
U.S.App.D.C. 308. Mental Health ®=> 439. 1 

Under statute concerning commitment of in- 
sane criminals to hospital, a sane person cannot 
be confined in a mental hospital simply because 
he is thought to be potentially dangerous if 
released and his dangerous tendencies must be 
attributable to an abnormal mental condition if 
he is to be retained in confinement. D.C.Code 
1951, § 24-301. Starr v. U.S., C.A.D.C. 1958, 
264 F.2d 377, 105 U.S.App.D.C. 91, certiorari 
denied 79 S.Ct. 652, 359 U.S. 936, 3 L.Ed.2d 
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639, rehearing denied 79 S.Ct. 1122, 359 U.S. 
999, 3 L.Ed.2d 987. Mental Health ®» 436.1 

When person suspected of insanity is also 
accused of crime, trial court is not to be permit- 
ted to commit such person to a mental hospital 
without benefit of a jury or of the Mental Health 
Commission, even though the person is compe- 
tent to stand trial, but there must be a report 
and recommendation by the commission, a 
jury's verdict if demanded, and a district court 
order. D.C.Code 1951, §§ 21-306, 24-301 (a, b). 
Williams v. Overholser, G.A.D.C. 1958, 259 F.2d 
175, 104 U.S.App.D.C. 18. Mental Health ®=> 
434 

Verdict of not guilty by reason of insanity 
means that defendant will be confined in hospi- 
tal for mentally ill until superintendent of hospi- 
tal certifies, and court is satisfied, that defen- 
dant has recovered his sanity and will not in 
reasonable future be dangerous to himself or 
others. D.C.Code 1951, "§ 24-301. LyJes v. 
U.S., C.A.D.C.1957, 254 F.2d 725, 103 U.S.App. 
DC. 22, certiorari denied 78 S.Ct. 997, 356 U.S. 
961, 2 L.Ed. 2d 1067, certiorari denied 80 S.Ct. 
809, 362 U.S. 943, 4 L.Ed.2d 771, certiorari 
denied 82 S.Ct. 610, 368 U.S. 992, 7 L.Ed.2d 
529. Mental Health <©=> 439.1 

Accused person who is acquitted by reason of 
insanity is presumed to be insane and may be 
committed for indefinite period to a hospital for 
the insane. D.C.Code 1951, § 24-301. Durham 
v. U.S., C.A.D.C.1954, 214 F.2d 862, 45 
A.L.R.2d 1430, 94 U.S.App.D.C. 228. Criminal 
Law <3=> 3 1 1 ; Mental Health O 439. 1 

Even where an accused whose sanity is in 
question has been specifically found competent 
to stand trial and to assist in his own defense, 
court would be well advised to make commit- 
ment to hospital for insane in accordance with 
statute, so that accused may be confined as long 
as the public safety and his welfare require. 
D.C.Code 1951, §24-301. Durham v. U.S., 
C.A.D.C.1954, 214 F.2d 862, 45 A.L.R.2d 1430, 
94 U.S.App.D.C. 228. Mental Health <$=> 436.1 

If accused is not presently insane or potential- 
ly dangerous to himself or others, it is illegal to 
commit him under statute providing that if 
court, alter competency hearing, shall find ac- 
cused to be then of unsound mind or mentally 
incompetent to stand trial, court shall order 
accused confined to hospital for mentally ill. 
D.C.Code 1961, § 24-301 (a). U. S. v. Wilson, 
D.D.C1966, 263 F.Supp. 528, remanded 391 
F.2d 460, 129 U.S.App.D.C. 107. Mental 
Health @» 436.1 

Commitment of habeas corpus petitioner to 
mental institution under statute dealing with 
commitment of defendant in criminal case for 
mental examination or treatment after petition- 
er had been found not guilty of charge of assault 
on ground of insanity, a defense which she had 
not interposed, was invalid but court would stay 
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its order sustaining writ of habeas corpus for 30 
days to enable government to institute civil 
commitment proceedings if it was deemed ad- 
visable. D.C.Code 1961, § 24-301 (a). Mullen 
v. Cameron, D.D.C1966, 255 F.Supp. 326, af- 
firmed 387 F.2d 193, 128 U.S.App.D.C. 235. 
Habeas Corpus <&=> 797; Mental Health &? 
439.1 

Under District of Columbia statute relating to 
commitment for mental examination or treat- 
ment of defendants in criminal cases who may 
appear to be incompetent to stand trial, com- 
mitment may be made at any time prior to 
imposition of sentence or prior to expiration of 
any period of probation, since during those pe- 
riods the criminal court still has control over 
defendant. D.C.Code 1961, § 24-30 1(a). Mul- 
len v. Cameron, D.D.C1966, 255 F.Supp. 326, 
affirmed 387 F.2d 193, 128 U.S.App.D.C. 235. 
Mental Health <$=> 435 

The moment that defendant in criminal case 
is found not guilty, whether on the ground of 
insanity or any other ground, criminal court 
ceases to have any control over him and presid- 
ing judge no longer has authority to hold a 
hearing under statute dealing with commitment 
of defendants in criminal cases for mental ex- 
amination or treatment and cannot commit de- 
fendant to a mental institution thereunder. 
D.C.Code 1961, § 24-30 1(a). Mullen v. Camer- 
on, D.D.C1966, 255 F.Supp. 326, affirmed 387 
F.2d 193, 128 U.S.App.D.C. 235. Mental 
Health ©=435, 439.1 

Fact that a person is an habitual petty crimi- 
nal could not subject him to permanent incar- 
ceration in criminal ward of mental institution, 
and such disposition may not be used as a 
substitute for laws dealing expressly with habit- 
ual criminals. D.C.Code 1951, § 24-3 01 (c-e). 
O'Beirne v. Overholser, D.D.C1961, 193 
F.Supp. 652, reversed 302 F.2d 852, 112 
U.S.App.D.C. 267. Mental Health @=> 437 

Where municipal court found accused 
charged with being drunk or intoxicated on a 
public street to be of unsound mind and com- 
mitted him to mental hospital, but made no 
judicial determination on competency to stand 
trial, such failure constituted an illegal deten- 
tion cognizable under writ of habeas corpus 
since such failure resulted in denial of a right 
given him by statute as well as his right, if 
competent, to speedy trial under the constitu- 
tion. D.C.Code 1951, §24-301; U.S.C.A.Const. 
Amend. 6. Williams v. Overholser, D.D.C1958, 
162 F.Supp. 514, modified 259 F.2d 175, 104 
U.S.App.D.C. 18. Habeas Corpus <S=> 253 

Due process did not require that insanity ac- 
quittees be afforded same protections conferred 
upon civil committees before they could be re- 
hospitalized following conditional release to live 
in community. U.S.C.A. Const. Amend. 14; 
D.C.Code 1981, § 24-301(d). Brown v. U.S., 
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1996, 682 A.2d 1131, certiorari denied 1 19 S.Ct. 
458, 525 U.S. 988, 142 L.Ed. 2d 410. Constitu- 
tional Law <3=> 255(5); Mental Health <^ 439.1 

Demonstrated dangerousness manifested by 
insanity acquittee's criminal conduct forms ra- 
tional basis for utilizing different procedures for 
recommitting insanity acquittees who have been 
conditionally released than for patients whose 
illnesses have not resulted in criminal activity, 
U.S.C.A. Const. Amend. 14; D.C.Code 1981, 
§ 24-301 (k). Brown v. U.S., 1996, 682 A.2d 
1131, certiorari denied 119 S.Ct. 458, 525 U.S. 
988, 142 L.Ed. 2d 410. Mental Health <^ 439.1 

Trial court was not required to await motion 
by government before taking steps to assure 
insanity acquittee's return to hospital for assess- 
ment upon learning that acquittee was convict- 
ed of felonv in another jurisdiction. D.C.Code 
1981, § 24-301 (i). Brown v. U.S., 1996, 682 
A.2d 1131, certiorari denied 1 19 S.Ct. 458, 525 
U.S. 988, 142 L.Ed. 2d 410. Mental Health &* 
439.1 

Order directing defendant's commitment to 
hospital for 60-day evaluation to assist court in 
determining whether there was substantial 
probability that defendant would become com- 
petent to stand trial was appealable order. 
D.C.Code 1.981, § 24-301(a). Parrel! v. U.S., 
1994, 646 A. 2d 963. Mental Health C=> 435 

Order committing defendant to hospital for 
60-day evaluation to assist court in determining 
whether there was substantial probability that 
defendant would become competent to stand 
trial was consistent with statute and Constitu- 
tion in providing for least restrictive environ- 
ment. D.C.Code 1981, § 24-301(a). Farrell v. 
U.S., 1994, 646 A.2d 963. Mental Health <Z=* 
435 

Defendant's common-law liberty interest in 
his bodily integrity was not extinguished by his 
commitment to lawful custody of hospital for 
treatment to render him competent to stand 
trial, but that interest was not absolute and had 
to be weighed against: any legitimate interest 
asserted by state, with extent of defendant's 
rights being assessed in context of his confine- 
ment. D.C.Code 1981, § 24-301(a); U.S.C.A. 
Const.Amend. 5. Khiem v. U.S., 1992, 612 A.2d 
160, certiorari denied 1 13 S.Ct. 1293, 507 U.S. 
924, 122 L.Ed. 2d 684. Mental Health <&=> 436.1 

Commitments under statute providing for 
commitment to mental hospital of persons ac- 
quitted of criminal charges by reason of insanity 
are neither expressly nor impliedly related to 
statutory maximum sentences; to contrary, stat- 
ute contemplates indeterminate period of con- 
finement and treatment, depending on when 
patient has recovered his sanity or no longer 
poses danger to himself and others. D.C.Code 
1973, § 24-30.1 (d). Jones v. U. S., 1981, 432 
A.2d 364, certiorari granted 102 S.Ct. 999, 454 
U.S. 1141, 71 L.Ed. 2d 292, affirmed 103 S.Ct. 
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3043, 463 U.S. 354, 77 L.Ed. 2d 694. Mental 
Health <£=> 440 

Since crime is relevant to commitment to 
mental hospitals of persons acquitted of crimi- 
nal charges by reason of insanity only insofar as 
it indicates dangerousness, not evil or criminal 
responsibility, presumption of continuing dan- 
gerousness contained in statute providing for 
such commitment, which is rebuttable by per- 
sons acquitted, is both reasonable and valid. 
D.C.Code 1973, § 24-301(d)(2). Jones v. U. S., 
1981, 432 A.2d 364, certiorari granted 102 S.Ct. 
999, 454 U.S. 1141, 71 L.Ed. 2d 292, affirmed 
103 S.Ct. 3043, 463 U.S. 354, 77 L.Ed.2d 694. 
Mental Health <&=> 440 

Individual committed to mental hospital fol- 
lowing his acquittal of criminal charges by rea- 
son of insanity is confined in hospital for pur- 
pose of treatment, not punishment, and length 
of confinement is governed solely by consider- 
ations of his condition and public safety. 
D.C.Code 1973, § 24-301(d). Jones v. U. S., 
1981, 432 A.2d 364, certiorari granted 102 S.Ct. 
999, 454 U.S. 1141, 71 L.Ed.2d 292, affirmed 
103 S.Ct. 3043, 463 U.S. 354, 77 L.Ed.2d 694. 
Mental Health <Z= 439.1, 440 

"Dangerousness," for purposes of commit- 
ment to mental hospital, is no less validly es- 
tablished by proof that defendant committed 
criminal act, finding necessarily underlying any 
acquittal by reason of insanity, than by jury de- 
termination of mental illness and dangerous- 
ness. D.C.Code 1973, § 24-30 1(d). Jones v. U. 
S., 1981, 432 A.2d 364, certiorari granted 102 
S.Ct. 999, 454 U.S. 1141, 71 L.Ed.2d 292, af- 
firmed 103 S.Ct. 3043, 463 U.S. 354, 77 
L.Ed.2d 694. Mental Health @=> 439.1 

Partially punitive character of criminal com- 
mitment procedure dictates, as a matter of 
equal protection vis-a-vis civil committees, that 
an acquittee may not be confined for treatment 
beyond maximum period for which he or she 
could have been imprisoned for underlying 
criminal charge; any longer commitment must 
depend on de novo civil commitment. D.C.C.E. 
§§ 21-101 et seq., 24-301(d); U.S.C.A. Const. 
Amend. 14. Jones v. U. S., 1980, 411 A. 2d 624, 
on rehearing 432 A. 2d 364, certiorari granted 
102 S.Ct. 999, 454 U.S. 1141, 71 L.Ed.2d 292, 
affirmed 103 S.Ct. 3043, 463 U.S. 354, 77 
L.Ed. 2d 694. Mental Health &* 440 

A court sua sponte or in response to prima 
facie evidence submitted to it at any time after 
proceedings have begun and before sentencing 
may order a criminal defendant committed to a 
mental hospital for a period of observation. 
D.C.C.E. § 24-30 1(a). Bennett v. U. S., 1979, 
400 A. 2d 322. Mental Health <3=> 434 

Purpose of commitment under statute provid- 
ing that if any person is acquitted solely on 
ground of insanity he shall be committed to 
hospital for mentally ill until such time as he is 
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eligible for release is to provide for mental 
examination. D.C.C.E. §§ 24-301, 24-30 l(d)(l, 
2), (e), (k)(l, 7). U.S. v. Shorter, 1975, 343 A.2d 
569. Mental Health &=> 439.1 

The trial judge may commit a defendant for 
mental examination either on the basis of obser- 
vations of trial judge or from prima facie evi- 
dence submitted to him. D.C.C.E. § 24-30 1 (a). 
Wesley v. U. S. (App. 1967) 233 A.2d 514. Men- 
tal Health <$=> 435 

Trial judge's decision to commit defendant for 
mental examination is a matter of discretion 
with the judge and the exercise of that discre- 
tion will not lightly be disturbed. D.C.C.E. 
§ 24-30 1 (a). Wesley v. U. S. (App. 1967) 233 
A.2d 514. Mental Health <S^> 435 

Trial judge did not err in denying motion to 
commit defendant for mental examination 
merely because he actively attempted to advise 
counsel during the trial D.C.C.E. § 24-30 1(a). 
Wesley v. U. S. (App. 1967) 233 A.2d 514. Men- 
tal Health ®» 435 

Criminal commitment may not act as proce- 
dural mechanism to civilly commit. In re Nel- 
son, 1 1 2 WLR 1 869 (Super. Ct. 1 984). 

A person may be classified as mentally ill and 
held under civil commitment proceedings while 
subsequent criminal proceedings are brought 
against him. In re Nelson, 112 WLR 1869 (Su- 
per. Ct. 1984). 

12. Mandatory commitment to hospital 

Statute to effect that person acquitted solely 
on ground that he was insane at time of com- 
mission of offense shall be ordered by court to 
be confined in hospital for mentally ill fore- 
closes trial judge from exercising any discretion 
and does not require finding by trial judge, jury, 
or medical board as to accused's mental health 
on date of judgment of acquittal. D.C.Code 
1961, § 24-30 1(d). Lynch v. Overholser, 
U.S.Dist.Col.l962 p 82 S.Ct. 1063, 369 U.S. 705, 
8 L.Ed.2d 211, 20 O.G.2d 383. Mental Health 
<3^ 439.1 

Defendant found not guilty by reason of in- 
sanity and confined pursuant to summary com- 
mitment procedures which were inappropriate- 
ly applied to him was not entitled to immediate 
release based on the fact that inappropriate 
commitment procedures had been used, but 
rather, it was within power of hospital and 
district court to have defendant detained until 
proceedings were complete, and only if Govern- 
ment elected not to institute appropriate civil 
commitment process or if it were determined 
that defendant were no longer a danger to him- 
self or to others, did he have to be uncondition- 
ally released. D.C.Code 1981, §§ 21-528, 
24-301(d, k). Sanderlin v. U.S., C.A.D.C.1986, 
794 F.2d 727, 254 U.S.App.D.C. 18. Mental 
Health G=> 439.1, 440 



§24-501 

Note 12 

Under District of Columbia law, where defen- 
dant does not put his sanity in issue, summary 
commitment procedures applicable when per- 
son tried for offense raises defense of insanity 
and is acquitted solely on ground that he was 
insane at time of its commission are not appro- 
priate. D.C.Code 1981, § 24-30 1(d). Sander- 
lin v. U.S., C.A.D.C.1986, 794 F.2d 727, 254 
U.S.App.D.C. 1 8. Mental Health <$=> 439 .1 

Under District of Columbia law, more deliber- 
ative process of civil commitment, rather than 
summary commitment procedure applicable to 
person tried for offense who raises defense of 
insanity and is acquitted solely on ground that 
he was insane at time of its commission, should 
apply to defendant who did not plead or rely on 
insanity defense but was nevertheless found not 
suilty by reason of insanity. D.C.Code 1981, 
§ 24-30 1(d). Sanderlin v. U.S., C.A.D.C.1986, 
794 F.2d 727, 254 U.S.App.D.C. 18. Mental 
Health e=> 439.1 

Under District of Columbia law, whether par- 
ticular defendant "raised" not guilty by reason 
of insanity defense, so that summary commit- 
ment proceeding can be invoked with respect to 
defendant found not guilty by reason of insanity, 
is invariably fact-specific determination. 
D.C.Code 1981, § 24-301 (d). Sanderlin v. U.S., 
C.A.D.C.1986, 794 F.2d 727, 254 U.S.App.D.C. 
18. Mental Healths 439.1 

Record evidence did not support: magistrate's 
decision finding that defendant was made 
aware of stipulated not guilty by reason of in- 
sanity bargain, and thus, defendant found not 
guilty by reason of insanity was not subject to 
summary commitment procedures applicable 
under District of Columbia law to defendant 
who raises defense of insanity and is acquitted 
solely on ground that he was insane at time of 
offense commission, notwithstanding alleged 
agreement between prosecution and defense 
counsel that defendant would not challenge evi- 
dence of insanity in return for reduced charge, 
and defendant's failure to attempt to rebut trial 
testimony showing he was mentally ill. 
D.C.Code 1981, § 24-30 J (d). Sanderlin v. U.S., 
C.A.D.C.1986, 794 F.2d 727, 254 U.S.App.D.C. 
18. Mental Healths 439.1 

Evidence developed at hearing on motion for 
unconditional release of defendant found not 
guilty by reason of insanity could not be used to 
justify determination that defendant had raised 
defense of insanity so that summary commit- 
ment procedures applied to him under District 
of Columbia law, notwithstanding absence of 
record evidence in trial and pretrial proceed- 
ings supporting that conclusion. D.C.Code 
1981, § 24-30 l(k). Sanderlin v. U.S., C.A.D.C. 
1986, 794 F.2d 727, 254 U.S.App.D.C. 18. 
Mental Health <3» 439.1 

Neither "strict scrutiny" nor "intermediate 
scrutiny" were appropriate standards to review 
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question whether statutory proeedures for auto- 
matic commitment to mental institutions of fed- 
eral criminal defendants successfully asserting 
insanity defense violate equal protection be- 
cause they are applicable only to persons 
charged in the District of Columbia, since stat- 
ute implicated no "fundamental interest" nor 
"suspect class." D.C.Code 198 J, § 24-301; 
U.S.CA. Const. Amend 5. U.S. v. Cohen, 
C.A.D.C. 1984, 733 F.2d 128, 236 U.S.App.D.C. 
36. Constitutional Law <S=> 242.1(5) 

Where trial court raised the defense of insani- 
ty sua sponte and found defendant not guilty by 
reason of insanity of destroying the property of 
the United States, trial court was not entitled to 
automatically commit defendant; the automatic 
commitment applied only in event the defen- 
dant himself raised the defense of insanity. 
D.C.C.E. § 24-301 (d); 18 U.S.CA. §§ 700, 1361. 
U. S. v. Wright, C.A.D.C.1975, 511 F.2d 1311, 
167 U.S.App.D.C. 309. Mental Health <£=> 439.1 

Even if District of Columbia statute, providing 
that no person accused of an offense shall be 
acquitted on the ground that he was insane at 
the time of its commission unless his insanity, 
regardless of who raises the issue, is affirma- 
tively established by preponderance of the evi- 
dence, may be constitutionally applied to a fed- 
eral court prosecution of a federal offense, the 
statute did not require automatic commitment 
to all defendants acquitted by reason of insanity, 
regardless of who raised the issue of insanity. 
D.C.C.E. §§ 21-541 to 21-545, 24-301(d, j). U. 
S. v. Wright, C.A.D.C.1975, 511 F.2d 1311, 167 
U.S.App.D.C. 309. Mental Health <£=> 439,1 

Where burden of proof on issue of defendant's 
mental condition was placed on defendant at 
release hearing and defendant's request for jury 
trial was denied, defendant's commitment to 
mental institution following his acquittal by rea- 
son of insanity was not valid under the civil 
commitment statute of the District of Columbia. 
D.C.C.E. §§ 21-541 to 21-545, 24-301, 
24-30 1(d), (d)(1), (j). U. S. v. Wright, C.A.D.C. 
1975, 511 F.2d 1311, 167 U.S.App.D.C. 309. 
Mental Health ©=> 440 

If defendant is found not guilty by reason of 
insanity, it is the duty of the trial court to 
commit him to mental hospital for hearing to 
determine whether defendant is entitled to relief 
and in that hearing the defendant has burden of 
proving by preponderance of the evidence that 
he is not likely to injure himself or other per- 
sons due to mental illness if he is released from 
custody. D.C.C.E. § 24-30 1(d), (d)(2), (e). U. 
S. v. Brawner, C.A.D.C. 1972, 471 F.2d 969, 153 
U.S.App.D.C. 1. Mental Health @=» 439.1 

Commitment, without hearing, of one found 
not guilty by reason of insanity is permissible 
for period required to determine present mental 
condition. D.C.C.E. § 24-301 (d). Bolton v. 
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Harris, C.A.D.C. 1968, 395 F.2d 642, 130 
U.S.App.D.C. 1 . Mental Health &=> 439.1 

Mandatory commitment under statute provid- 
ing that any person acquitted solely on ground 
that he was insane at time of commission of 
crime shall be confined in a hospital for the 
mentally ill is permissible only if defendant af- 
firmatively relied on defense of insanity. 
D.C.C.E. § 24-30 1(d). Rouse v. Cameron, 
C.A.D.C.1967, 387 F.2d 241, 128 U.S.App.D.C. 
283. Mental Health <3=> 439.1 

Under statute providing that any person ac- 
quitted solely on ground that he was insane at 
time of commission of crime shall be confined 
in hospital for mentally ill, Congress did not 
intend to allow automatic commitment when 
the defense of insanity was thrust upon a defen- 
dant who objected to it. D.C.C.E. § 24-301(d). 
Rouse v. Cameron, C.A.D.C.1967, 387 F.2d 241, 
128 U.S.App.D.C. 283. Mental Health <5=> 439.1 

Purpose of detention under statute providing 
for commitment of person acquitted of crime by 
reason of insanity is not punitive but serves to 
protect the public and the subject and to afford 
place and procedure to treat and, if possible, to 
rehabilitate the subject. D.C.Code 1961, 
§ 24-30 1(d). Collins v. Cameron, C.A.D.C.1967, 
377 F.2d 945, 126 U.S.App.D.C. 306. Mental 
Health ^439.1 

Notwithstanding fact that appeal of denial of 
petition for writ of habeas corpus by person, 
who was acquitted by reason of insanity and 
summarily committed to mental hospital pursu- 
ant to mandatory provisions of District of Co- 
lumbia statute raised substantial questions con- 
cerning scope of mandatory commitment and 
its relationship to the Hospitalization of the 
Mentally 111 Act, in view of petitioner's uncondi- 
tional release from hospital while appeal was 
pending, appeal was dismissed as moot. 
D.C.Code 1961, §§ 22-1301, 24-301 (d, e); 
D.C.C.E. §§ 21-501 to 21-591. Solomon v. 
Cameron, C.A.D.C.1967, 377 F.2d 170, 126 
U.S.App.D.C. 285. Habeas Corpus <S= 826(2) 

In event of an acquittal of accused by reason 
of insanity following his affirmative refusal to 
rely on such ground as a defense, the automatic 
commitment procedures of District of Columbia 
statute would not apply. D.C.Code 1961, 
§ 24-301(d). Whalem v. U. S., C.A.D.C. 1965, 
346 F.2d 812, 120 U.S.App.D.C. 331, certiorari 
denied 86 S.Ct. 124, 382 U.S. 862, 15 L.Ed.2d 
100, rehearing denied 86 S.Ct. 245, 382 U.S. 
912, 15 L.Ed.2d 164. Mental Health <£=> 439.1 

Where defendant, charged with second-de- 
gree murder, was found not guilty by reason of 
insanity, defendant was properly committed as 
an insane person without a second inquest into 
defendant's mental condition by another jury 
sworn to try that issue only. D.C.Code 1940, 
§ 24-301; 24 U.S.CA. § 211. Orencia v. Over- 
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holser, 1947, 163 F.2d 763, 82 U.S.App.D.C. 
285. Mental Healths 439.1 

Commitment to mental hospital of persons 
acquitted of criminal charges by reason of in- 
sanity did not automatically follow acquittal by 
reason of insanity when question of insanity is 
raised by court or prosecutor, rather than de- 
fendant. D.C. Code 1973, §24-301(d). Jones v. 
U. S., 1981, 432 A.2d 364, certiorari granted 
102 S.Ct. 999, 454 U.S. 1141, 71 L.Ed.2d 292, 
affirmed 103 S.Ct. 3043, 463 U.S. 354, 77 
L.Ed.2d 694. Mental Health &=> 439.1 

When defendant raises insanity defense and is 
acquitted on that ground, individual is automat- 
ically committed to hospital for the mentally ill 
for up to 50 days; the automatic commitment 
provision does not apply when trial court raises 
insanity defense over defendant's objection. 
(Per Ferren, J., with two Judges concurring 
specially.) D.C.C.E. § 24-301 (d). Frendak v. 
U. S., 1979, 408 A.2d 364. Mental Health C^ 
439,1 

Defendant acquitted by reason of mental re- 
tardation was within statute providing for com- 
mitment of insanity-acquitted to hospital for 
mentally ill, until eligible for release, and com- 
mitment was mandatory. D.C.C.E. 
§ 24-30I(d)(l). U.S. v. Shorter, 1975, 343 A.2d 
569. Mental Health &* 439. 1 

13. Hearings, commitment to hospital 

There is justification for preponderance of 
proof standard for commitment of the insanity- 
acquitted even if higher standard is required 
prior to civil commitment for propensity and 
even though there is no justification for denying 
the insanity-acquitted the right to jury trial that 
is recognized for those involved in civil commit- 
ment proceedings. D.C.C.E. §§ 11-101 et seq., 
21-541(a), 21-545, 24-301(d, e). U. S. v. 
Brown, C.A.D.C.1973, 478 F.2d 606, 155 
U.S.App.D.C. 402. Mental Health ®=> 439.1 

Persons found not guilty by reason of insanity 
must be given judicial hearing with procedures 
substantially similar to those in civil commit- 
ment proceedings. D.C.C.E. §§ 21-545(b), 
24-301 (a, d). Bolton v. Harris, C.A.D.C.1968, 
395 F.2d 642, 130 U.S.App.D.C. 1. Mental 
Healths 439.1 

Where feasible, requirements of Hospitaliza- 
tion of Mentally 111 Act as to notice, counsel, and 
jury trial should be followed in connection with 
judicial hearing afforded persons found not 
guilty by reason of insanity. D.C.C.E. 
§§ 21-545(b), 24-301 (a, d). Bolton v. Harris, 
C.A.D.C.1968, 395 F.2d 642, 130 U.S.App.D.C. 
1. Mental Health^ 439.1 

Rule that persons found not guilty by reason 
of insanity must be given judicial hearing with 
procedures substantially similar to those in civil 
commitment proceedings is applicable prospec- 
tively only. D.C.C.E. §§ 21 -545(b), 24-301 (a, 
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d). Bolton v. Harris, C.A.D.C.1968, 395 F.2d 
642, 130 U.S.App.D.C. 1. Mental Health <3=> 
439.1 

Statute to effect that when it appears to court 
that accused is of unsound mind or is mentally 
incompetent so as to be unable to understand 
proceedings against him court may order ac- 
cused committed for observation and treatment 
if necessary did not authorize trial judge's af- 
fording hearing to determine for commitment 
purposes mental condition of accused found not 
guilty by reason of insanity, applying release 
standards of 1964 Hospitalization of the Mental- 
ly III Act or extending to accused rights which 
the 1964 Act guaranteed only to those civilly 
committed. D.C.Code 1961, § 24-30 Ha); 
D.C.C.E. §§ 21-501, 21-544. Cameron v. Mul- 
len, C.A.D.C.1967, 387 F.2d 193, 128 U.S.App. 
D.C. 235. Mental Healths 439.1 

1 4. Treatment 

Evidence that, inter alia, there had not only 
been a good faith effort to treat defendant, who 
was committed to hospital for mentally ill fol- 
lowing acquittal by reason of insanity, but that 
treatment provided was suited to defendant's 
needs and that his condition had improved dur- 
ing his confinement sufficiently established that 
defendant was given adequate treatment, de- 
spite fact that defendant, who suffered from 
mental retardation, had been confined to a hos- 
pital for the mentally ill. D.C.C.E. § 24-30 1(d), 
(d)(2). U. S. v. Jackson, C.A.D.C.1976, 553 F.2d 
109, 179 U.S.App.D.C. 375. Mental Health <** 
439 A 

Mental hospital patient who had been acquit- 
ted on charges of rape and murder by reason of 
insanity had the right to treatment under the 
least restrictive conditions possible. D.C.C.E. 
§ 24-301(d)(l). U. S. v. Ecker, C.A.D.C.1976, 
543 F.2d 178, 177 U.S.App.D.C. 31, certiorari 
denied 97 S.Ct. 788, 429 U.S. 1063, 50 L.Ed.2d 
779. Mental Healths 439.1 

One who is committed to mental hospital 
upon hearing following acquittal by reason of 
insanity is entitled not only to treatment but to 
treatment in least restrictive alternative consis- 
tent with legitimate purposes of commitment. 
D.C.C.E. § 24-30 1(d) (2). Ashe v. Robinson, 
C.A.D.C.1971, 450 F.2d 681, 146 U.S.App.D.C. 
220. Mental Health &* 439.1 

If mental hospital has ignored its duty to the 
patient in its care, its misconduct may not be 
imputed to the patient and thereby prejudice 
patient's right to judicial review of his custody. 
D.C.C.E. §§21-546, 21-548, 24-301, 24-301(d). 
Dixon v. Jacobs, C.A.D.C.1970, 427 F.2d 589, 
138 U.S.App.D.C. 319. Mental Health <^> 31 

Purpose of involuntary hospitalization is 
treatment, not punishment. D.C.Code 1961, 
§ 24-301(d). Rouse v. Cameron, C.A.D.C.1966, 
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373 F.2d 451, 125 U.S.App.D.C. 366. Mental 
Health ©=> 51 .5 

One involuntarily committed to mental hospi- 
tal on being acquitted of an offense by reason of 
insanity has a right to treatment. D.C.Code 
1961, §§ 21-501^21-543, 21-561 to 21-564, 
21-589, 24-301. Rouse v. Cameron, C.A.D.C. 
1966, 373 F.2d 451, 125 U.S.App.D.C. 366. 
Mental Health @= 439.1 

On issue of right to treatment of one involun- 
tarily committed on being acquitted of an of- 
fense by reason of insanity, hospital need not 
show that treatment will cure or improve him 
but only that there is bona fide effort to do so, 
and this requires hospital to show that initial 
and periodic inquiries are made into needs and 
conditions of patient with view to providing 
suitable treatment for him, and that the pro- 
gram provided is suited to his particular needs. 
D.C.Code 1961, §§ 21-501, 21-543, 21-561 to 
21-564, 21-589, 24-301. Rouse v. Cameron, 
C.A.D.C. 1966, 373 F.2d 451, 125 U.S.App.D.C. 
366. Mental Healths 439.1 

On issue of right to treatment of one involun- 
tarily committed to mental hospital on being 
acquitted of an offense by reason of insanity, 
effort should be to provide treatment which is 
adequate in light of present knowledge. 
D.C.Code 1961, §§ 21-501, 21-543, 21-561 to 
2.1-564, 21-589, 24-301. Rouse v. Cameron, 
C.A.D.C. 1966, 373 F.2d 451, 125 U.S.App.D.C. 
366. Mental Health <&=> 439.1 

Continuing failure to provide suitable and ad- 
equate treatment of one involuntarily commit- 
ted to mental hospital on being acquitted of an 
offense by reason of insanity cannot be justified 
by lack of staff or facilities. D.C.Code 1961, 
§§ 21-501, 21-543, 21-561 to 21-564, 21-589, 
24-301. Rouse v. Cameron, C.A.D.C. 1966, 373 
F.2d 451, 125 U.S.App.D.C. 366. Mental 
Health ©=> 439.1 

If court finds that a mandatorily committed 
patient is in custody in violation of Constitution 
and laws, lor failure to receive treatment, it may 
allow hospital a reasonable opportunity to initi- 
ate treatment, but if opportunity for treatment 
has been exhausted or is otherwise inappropri- 
ate conditional or unconditional release may be 
in order. D.C.Code 1961, §§ 21-501, 21-543, 
21-561 to 21-564, 21-589, 24-301; 28 U.S.C.A. 
§§ 2241(c) (3), 2243. Rouse v. Cameron, 
C.A.D.C. 1966, 373 F.2d 451, 125 U.S.App.D.C. 
366. Mental Health <3= 439.1, 440 

Mental hospital inmate who had been com- 
mitted, under statute, on acquittal of charge of 
indecent exposure was entitled, in habeas cor- 
pus proceeding, to question constitutionality of 
mandatory commitment statute, as applied to 
inmate, on ground that he was not receiving 
treatments. D.C.Code 1961, § 24-301 and (e). 
Darnell v. Cameron, C.A.D.C. 1965, 348 F.2d 64, 
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121 U.S.App.D.C. 58. Constitutional Law ©=» 
42.1(1) 

Once a man has been committed to a hospital 
after verdict of not guilty by reason of insanity, 
government need not thereafter be forced to 
prove his insanity as price of continuing treat- 
ment. 18 U.S.C.A. § 4244; D.C.Code 1951, 
§ 24-301 (a, b). Overholser v. Lynch, C.A.D.C. 
1961, 288 F.2d 388, 109 U.S.App.D.C. 404, cer- 
tiorari granted 81 S.Ct. 1936, 366 U.S. 958, 6 
L.Ed. 2d 1252, reversed 82 S.Ct. 1063, 369 U.S. 
705, 8 L.Ed.2d 211, 20 0.0.2d 383. Mental 
Health ©=> 439.1 

Due process did not compel delay in psycho- 
tropic drug treatment of person committed fol- 
lowing determination of not guilty by reason of 
insanity pending completion of hearing on his 
suitability for release. D.C. Code 1981, 
§ 24-30 l(k); U.S.C.A. Const.Amends. 5, 14. 
U.S. v. Leatherman, 1983, 580 F.Supp. 977, 
appeal dismissed, cause remanded 729 F.2d 
863, 234 U.S.App.D.C. 377. Constitutional Law 
®» 255(5) 

Public safety places a practical restriction 
upon the types of treatment available to the 
insanity acquittee. D.C.Code 1981, § 24-301. 
Harman v. U.S., 1998, 718 A.2d 114. Mental 
Health @=> 439.1 

Procedures used by hospital for involuntary 
administration of medication to render defen- 
dant competent to stand trial for murder satis- 
fied due process requirements, despite lack of 
adversarial hearing. D.C.Code 1981, 

§ 24-30 1(a); U.S.C.A. Const.Amend. 5. Khiem 
v. U.S., 1992, 612 A.2d 160, certiorari denied 
113 S.Ct. 1293, 507 U.S. 924, 122 L.Ed.2d 684. 
Constitutional Law €==> 255(5); Mental Health 
<s=> 436.1 

It was not necessary that decision to medicate 
defendant involuntarily, to make him competent 
to stand trial, be made exclusively in his medi- 
cal interest for such decision to comport with 
requirements of due process; prosecution's law 
enforcement interests in case was significant 
one that it was proper to consider. D.C.Code 
1981, § 24-30 1(a); U.S.C.A. Const.Amend. 5. 
Khiem v. U.S., 1992, 612 A.2d 160, certiorari 
denied 113 S.Ct. 1293, 507 U.S. 924, 122 
L.Ed.2d 684. Constitutional Law 0=> 255(5); 
Mental Health ®=> 436.1 

1 5. Release from hospital — In general 

Insanity acquittee was not entitled to release 
merely because he had been hospitalized for 
period longer than he could have been incarcer- 
ated had he been convicted. D.C.Code 1981, 
§§ 21-545(b), 24-30 l(d)(l, 2), (e, j). Jones v. 
U.S., U.S.Dist.Col.1983, 103 S.Ct. 3043, 463 
U.S. 354, 77 L.Ed.2d 694. Mental Health <3=> 
440 

Although it might be said that determination 
of insanity at prior criminal trial was not estab- 
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lished by the same sLandards as applied in sub- 
sequent civil commitment proceedings petition- 
er was not entitled to unconditional release 
where civil commitment proceedings complied 
with all statutory safeguards Lo which petitioner 
was then entitled and petitioner had due notice 
of the proceedings and at all times during the 
proceedings was represented by guardian ad 
litem and there was ample evidence to support 
order denying requested release on ground that 
petitioner was still mentally ill and posed a 
serious danger to himself and others. D.C.Code 
1981, §§ 21-315, 21-316, 24-301 (d, e, k). U. S. 
v. Snyder, C.A.D.C. 1982, 689 F.2d 1067, 223 
U.S.App.D.C. 55. Mental Health <£=> 440 

Mental hospital's recommendation for uncon- 
ditional release of patient did not comply with 
District of Columbia statute setting forth re- 
quirements for unconditional release, since 
statement that, two years prior to the date of 
recommendation, patient had been diagnosed as 
"No Mental Disorder" and had been found not 
to be dangerous to himself or others did not 
satisfy statute's requirement calling for a clear, 
plain certification by superintendent of hospital 
with respect to patient's present dangerousness, 
and statement that the patient would not be a 
danger to himself or others "by reason of men- 
tal disorder" did not satisfy statute's require- 
ment of an unqualified statement of opinion that 
the patient would not be dangerous to himself 
or others. D.C.Code 1981, § 2 4-3 01(e). U. S. 
v. Snyder, C.A.D.C. 1982, 689 F.2d 1067, 223 
U.S.App.D.C. 55. Mental Health <®=> 440 

Fact that defendant might never improve suf- 
ficiently to obtain unconditional release from 
indeterminate commitment to hospital for men- 
tally ill was not sufficient to require that he be 
released. D.C.C.E. § 24-30 l(d, e). U. S. v. 
Jackson, C.A.D.C. 1976, 553 F.2d 109, 179 
U.S.App.D.C. 375. Mental Health e=> 440 

Legislative distinction between conditional 
and unconditional release of person who has 
been acquitted of a crime solely because of 
mental illness and who has been committed to a 
hospital for the mentally ill is that only uncondi- 
tional releases require a showing that patient 
has recovered his sanity. D.C.C.E. § 24-301 (e). 
U. S. v. Ecker, C.A.D.C J 976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 788, 
429 U.S. 1063, 50 L.Ed.2d 779. Mental Health 
®z> 440 

Evidence that patient of mental hospital who 
had been acquitted on charges of murder and 
rape because of mental illness was still suffering 
from chronic mental illness, that his fantasy life 
which was observed on initial commitment had 
continued, and that the patient had been repri- 
manded for improperly touching a female pa- 
tient on the buttocks and for seeking out female 
patients in the deaf program was sufficient to 
sustain finding that patient was likely to pose a 
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danger to himself or others if the conditional 
release sought for him were granted. D.C.C.E. 
§ 24-301 (e).' U. S. v. Ecker, C.A.D.C, 1976, 543 
F.2d 178, 177 U.S.App.D.C. 31, certiorari de- 
nied 97 S.Ct. 788, 429 U.S. 1063, 50 L.Ed.2d 
779. Mental Health <S= 440 

Right of mental hospital patient, who had 
been acquitted of criminal charges because of 
his insanity, to receive treatment under least 
restrictive conditions possible did not entitle 
him to obtain conditional release upon recom- 
mendation of the hospital without judicial re- 
view. D.C.C.E. § 24-301 (e). U. S. v. Ecker, 
C.A.D.C. 1976, 543 F.2d 178, 177 U.S.App.D.C. 
31, certiorari denied 97 S.Ct. 788, 429 U.S. 
1063, 50 L.Ed.2d 779. Mental Health C=> 440 

When a patient who has committed violent 
criminal acts is released from mental hospital, 
either conditionally or unconditionally, safety 
interests of the community must be considered. 
D.C.C.E. § 24-301(e). U/S. v. Ecker, C.A.D.C. 
1976, 543 F.2d 178, 177 U.S.App.D.C. 31, cer- 
tiorari denied 97 S.Ct. 788, 429 U.S. 1063, 50 
L.Ed.2d 779. Mental Health <3=> 440 

A claim of negligence by a public mental 
hospital in discharging a patient must be con- 
sidered in light of the elusive qualities of mental 
disorders and the difficulty of analyzing and 
evaluating them. D.C.C.E. §§ 24-301, 
24-301(b). Hicks v. U. S., C.A.D.C. 1975, 511 
F.2d 407, 167 U.S.App.D.C. 169. Mental 
Health <s» 414(3) 

Negligence of public mental hospital, an 
agent of the United States to which patient had 
been committed to determine his competency to 
stand trial on charge of assaulting his wife, was 
a substantial factor which contributed to the 
patient's release back into the community, as 
part of the continuing course of events which 
linked the negligence to the death of the pa- 
tient's wife as a proximate cause of it. 28 
U.S.C.A. §§ 1346(b), 2671; D.C.C.E. §§ 12-101, 
24-301, 24-301 (b). Hicks v. U. S., C.A.D.C. 
1975, 511 F.2d 407, 167 U.S.App.D.C. (69. 
Mental Healths 414(3) 

Claims of habeas corpus petitioner that he 
was being given inadequate medical treatment 
at hospital to which he had been committed as a 
sexual psychopath and that he was being con- 
fined in an improper place were rendered moot 
by his discharge. D.C.C.E. §§ 22-3501 (a), 
22-3503 to 22-3511, 24-301 (a). Justin v. Ja- 
cobs, C.A.D.C.1971, 449 F.2d 1017, 145 
U.S.App.D.C. 355. Habeas Corpus C=> 233 

Where petitioner was in custody in hospital 
pursuant to commitment as sexual psychopath 
when he filed his habeas corpus petition, federal 
habeas corpus court did not lose jurisdiction to 
decide legality of commitments when the hospi- 
tal thereafter unconditionally released petition- 
er. D.C.C.E. §§ 22-3501(a) f 22-3503 to 
22-3511, 24-30I.(a); Code Va.1950, § 54-446.4. 
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Justin v. Jacobs, C.A.D.C.1971, 449 F.2d 1017, 
145 U.S.App.D.C. 355. Habeas Corpus <^> 233 

Inasmuch as habeas corpus petitioner com- 
mitted to hospital in 1958 as a sexual psycho- 
path had been discharged, mental condition of 
petitioner at time of his 1967 bid for release was 
no longer an issue in the case. D.C.C.E. 
§§ 22-3501(a), 22-3503 to 22-3511, 24-301(a). 
Justin v. Jacobs, C.A.D.C.1971, 449 F.2d 1017, 
145 U.S.App.D.C. 355. Habeas Corpus <3=> 233 

Statute governing release of persons acquitted 
by reason of insanity entitles patient to periodic 
examinations by hospital staff and right to be 
examined by outside psychiatrist and, if one of 
examining physicians believes he should no 
longer be hospitalized, he is entitled to court 
hearing. D.C.C.E. §§ 21-546 to 21-548, 
24-301(e). Bolton v. Harris, C.A.D.C.1968, 395 
F.2d 642, 130 U.S.App.D.C. 1. Mental Health 
<3=>440 

Rule that patient committed to mental hospi- 
tal after being found not guilty of offense by 
reason of insanity is entitled to periodic exami- 
nations by hospital staff and right to be exam- 
ined by outside psychiatrist, and that if one of 
examining physicians believes he should no 
longer be hospitalized, he is entitled to court 
hearing applies to all cases including those pre- 
viously committed under statute providing for 
mandatory commitment of persons acquitted by 
reason of insanity. D.C.C.E. §§ 21-546 to 
21-548, 24-30 l(d, e, g). Bolton v. Harris, 
C.A.D.C.1968, 395 F.2d 642, 130 U.S.App.D.C. 
1 . Mental Health <£=> 440 

Release provisions of statute governing com- 
mitment to mental hospital of one found not 
guilty by reason of insanity are valid even 
though they differ from civil commitment proce- 
dures by authorizing court review of hospital's 
decision to release patient. D.C.C.E. §§ 21-546 
to 21-548, 24-301(e). Bolton v. Harris, 
C.A.D.C.1968, 395 F.2d 642, 130 U.S.App.D.C. 
1. Mental Health <3» 440 

Mere fact that person committed under stat- 
ute to mental institution following acquittal of 
criminal charge by reason of insanity has some 
dangerous propensity does not, standing alone, 
warrant his continued confinement but danger- 
ous propensities must be related to or arise out 
of abnormal mental condition, whether such 
condition was that which constituted basis for 
acquittal. D.C.Code 1951, § 24-301; 18 
U.S.C.A. §§ 4241 et seq., 4244-4248. Overhol- 
ser v. O'Beirne, C.A.D.C.1961, 302 F.2d 852, 
112 U.S.App.D.C. 267. Mental Health <&> 440 

That one confined to mental institution be- 
cause of his acquittal of criminal charges for 
insanity would no longer be committable under 
civil procedure could constitute no ground for 
his release where there was no showing that he 
had recovered to point where he was free from 
abnormal mental condition or that his release 
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would not expose himself or public to danger in 
reasonably foreseeable future. D.C.Code 1951, 
§§ 21-301 et seq., 24-301. Overholser v. 
O'Beirne, C.A.D.C.1961, 302 F.2d 852, 112 
U.S.App.D.C. 267. Mental Health <S» 440 

Under statute providing that a person com- 
mitted to hospital for mentally ill because he 
was acquitted for criminal offense solely on 
ground that he was insane at time of commis- 
sion may be unconditionally released by District 
Court if superintendent of hospital certifies, in- 
ter alia, that in his opinion such person will not 
in reasonable future be dangerous to himself or 
others, the danger to the public need not be 
possible physical violence or crime of violence 
but it is enough to preclude release if there is 
competent evidence that he may commit any 
criminal act. D.C.Code 1951, § 24-30 1(e). Ov- 
erholser v. Russell, C.A.D.C.1960, 283 F.2d 195, 
108 U.S.App.D.C. 400. Mental Health <^> 440 

The statute governing release of one commit- 
ted to mental institution after being found not 
guilty of crime by reason of insanity, based 
upon certificate that such person has recovered 
sanity and will not in a reasonable future be 
dangerous to himself or others, does not, by 
phrase "establishing his eligibility for release", 
establish the test of whether particular individu- 
al, engaged in ordinary pursuits of life, is com- 
mittable to mental institution under the law 
governing civil commitments, but requires free- 
dom from such abnormal mental condition as 
would make the individual dangerous to himself 
or the community in the reasonably foreseeable 
future. D.C.Code 1951, § 24-301(d, e, g). Ov- 
erholser v. Leach, C.A.D.C.1958, 257 F.2d 667, 
103 U.S.App.D.C. 289, certiorari denied 79 
S.Ct. 1152, 359 U.S. 1013, 3 L.Ed.2d 1038. 
Mental Health <&=> 440 

If trial judge submits to jury question of prob- 
able release of defendant at some future date 
from mental hospital, submits evidence to jury 
on that point, or comments to jury respecting 
speculative possibilities in that regard, trial 
judge commits error. D.C.Code 1951, 
§ 24-301. Lyles v. U.S., C.A.D.C.1957, 254 
F.2d 725, 103 U.S.App.D.C. 22, certiorari de- 
nied 78 S.Ct. 997, 356 U.S. 961, 2 L.Ed.2d 
1067, certiorari denied 80 S.Ct. 809, 362 U.S. 
943, 4 L.Ed.2d 771, certiorari denied 82 S.Ct. 
610, 368 U.S. 992, 7 L.Ed.2d 529. Criminal 
Law <3=> 338(1), 655(1), 773(1) 

Where accused charged with incest was found 
by jury to be of unsound mind and was commit- 
ted to hospital, upon discharge of accused from 
hospital as cured and in absence of anything 
showing invalidity of certificate of hospital su- 
perintendent, court was required to proceed 
with trial on the suspended criminal indictment 
and no further proceedings on the question of 
sanity were necessary. D.C.Code 1929, Tit. 16, 
§ 20; D.C.Code 1940, §§ 24-301, 24-303. 
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Haislip v. U.S., 1942, 129 F.2d 53, 76 U.S.App. 
DC. 91. Mental Health <S=> 438 

Defendant was automatically committed to 
mental hospital without personally having as- 
serted insanity defense as required by District of 
Columbia law, and thus, was entitled to be 
released; throughout defendant's hospital rec- 
ords were statements that he did not believe 
himself to be mentally ill, which was confirmed 
by his affidavit in which he stated he did not 
believe at time of incident or at time of affidavit 
that he was suffering from mental illness, and 
defendant sought to interrupt only witness 
called on his behalf and later stated to court 
that doctor was making up parts of his testimo- 
ny and that defendant appreciated wrongfulness 
of his act. D.C.Code 1981, § 24-301(d). U.S. 
v. Potter, 1986, 664 F.Supp, 551. Mental 
Healths 436.1 

Where, on August 11, general hospital to 
which patient had been committed to determine 
his competency to stand trial on charge of as- 
saulting his wife reported that patient was suf- 
fering from chronic brain syndrome due to ac- 
tual brain damage, patient was committed to 
mental hospital and superintendent of mental 
hospital, on December 19, informed trial court 
that patient had recovered from mental disorder 
and was mentally competent to stand trial 
though mental hospital personnel knew that pa- 
tient had suffered from organic brain defect and 
nothing in their evaluation differed from find- 
ings reported by general hospital, mental hospi- 
tal was negligent in failing to transmit adequate 
information to trial court and United States, of 
which hospital was an agent, was liable for 
death of patient's wife who was fatally shot by 
patient less than two months after his discharge 
from hospital. 28 U.S.C.A. §§ 1346(b), 2671 et 
seq.; D.C.C.E. §§ 12-101, 24-301. Hicks v. U. 
S., 1973, 357 F.Supp. 434, affirmed 511 F.2d 
407, 167 U.S.App.D.C. 169. Hospitals <£=> 7 

To be "arbitrary" or "capricious", refusal of 
superintendent of hospital to certify that person 
committed to hospital after being found not 
guilty of criminal charge on ground of insanity 
has recovered his sanity and is entitled to un- 
conditional release must be without a reason- 
able or rational basis, but it need not be made 
in bad faith. D.C.Code 1961, § 24-301(c, g). 
Robertson v. Cameron, D.D.C1963, 224 F.Supp. 
60. Mental Health ©=> 440 

Superintendent of hospital to which person is 
committed, after having been found not guilty of 
a crime on ground of insanity may not act 
according to his personal notion or whim, no 
matter how well intentioned or bona fide his 
action may be, in determining whether person 
committed has recovered his sanity and is enti- 
tled to an unconditional release. D.C.Code 
1961, § 24-30 l(c, g). Robertson v. Cameron, 



§24-501 

Note 15 

D.D.C1963, 224 F.Supp. 60. Mental Health <&=> 
440 

Refusal of superintendent of hospital to which 
person had been committed after being found 
not guilty of crime on ground of insanity to 
make certificate as basis for committed person's 
release was arbitrary and capricious, in view of 
showing of grounds for release. D.C.Code 
1961, § 24-301 (c, g). Robertson v. Cameron, 
D.D.C1963, 224 F.Supp. 60. Mental Health <£=> 
440 

One who had been found not guilty by reason 
of insanity and committed to mental hospital 
could not be detained in hospital beyond period 
of maximum sentence possible for the offense 
charged, because of "sociopathic personality" 
which was not sufficient basis for a civil adjudi- 
cation of mental incompetency, even if such 
condition tended to make him an habitual petty 
criminal. D.C.Code 1951, § 24-301(c-e). 
O'Beirne v. Overholser, D.D.C1961, 193 
F.Supp. 652, reversed 302 F.2d 852, 112 
U.S.App.D.C. 267. Mental Health ®=» 439. 1 

Evidence supported court's determination to 
deny request of patient, acquitted by reason of 
insanity, from being given unconditional re- 
lease; there was medical evidence defendant 
had alcohol dependence, a dysthymic disorder, 
and a personality disorder, and he presented 
threat to himself and other persons if released, 
as evidenced by fact that he had been involved 
in automobile accident while drinking. 
D.C.Code 1981, § 24-301(k)(3). Jackson v. 
U.S., 1994, 641 A.2d 454. Mental Health <3=> 
440 

Mental health conditions which are insuffi- 
cient to support original involuntary commit- 
ment of patient deemed not guilty by reason of 
insanity, may be sufficient to defeat petition of 
patient for unconditional or conditional dis- 
charge from institution. D.C.Code 1981, 
§ 24-301. Jackson v. U.S., 1994, 641 A.2d 454. 
Mental Health ®=> 440 

Court at stipulated trial during which movant 
pleaded not guilty by reason of insanity was 
required to inform movant that he would be 
eligible for release only if court, after receiving 
views of hospital authorities, found that he was 
no longer danger to himself or others and that, 
if court continued to consider him as danger to 
himself or others, then he would remain indefi- 
nitely confined; advising movant that it would 
be up to doctors to decide when he should be 
released and that release could come in short 
time or long time was inadequate. Criminal 
Rules 11, 32(e); D.C.Code 1981, § 24-301(e, g). 
Legrand v. U.S., 1990, 570 A.2d 786. Criminal 
Law <&=> 286.5(1) 

Trial court did not have discretion to release 
appellee, who was found not guilty by reason of 
insanity, before order for commitment to "a 
hospital for the mentally ill" was put into effect. 
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D.C.Code 1981, § 24-301 (d). U. S. v. Mendel- 
sohn, 1982, 443 A.2d 1311. Mental Health ®=» 
440 

Mental hospital patient, who was committed 
following acquittal by reason of insanity of at- 
tempted petit larceny charges, was not entitled 
to be released from commitment upon expira- 
tion of hypothetical maximum period of deten- 
tion to which he might have been sentenced had 
he been convicted of crime since commitment 
to mental hospitals ol persons acquitted of crim- 
inal charges by reason of insanity was not based 
on punitive considerations but was based upon 
need for treatment. D.C.Code 1973, 
§ 24-301(d). Jones v. U. S., 1981, 432 A.2d 
364, certiorari granted 102 S.Ct. 999, 454 U.S. 
1141, 71 L.Ed.2d 292, affirmed 103 S.Ct. 3043, 
463 U.S. 354, 77 L.Ed.2d 694. Mental Health 
c=>440 

Where maximum possible prison term for 
which defendant found not guilty of petit larce- 
ny by reason of insanity could have been incar- 
cerated had expired, he was entitled to release 
from criminal commitment, subject to Govern- 
ment's right to seek civil commitment. 
D.C.C.E. §§ 21-101 et seq., 24-301(d). Jones v. 
U. S., 1980, 411 A.2d 624, on rehearing 432 
A. 2d 364, certiorari granted 102 S.Ct. 999, 454 
U.S. 1141, 71 L.Ed. 2d 292, affirmed 103 S.Ct. 
3043, 463 U.S. 354, 77 L.Ed.2d 694. Mental 
Health &» 440 

There was no constitutional requirement that 
defendant, who had been found not guilty of 
petit larceny by reason of insanity and who, 
after a "release hearing," had been indefinitely 
committed to a mental hospital, be released or 
civilly committed at end of maximum imprison- 
ment period, for that period bore no relation- 
ship to unchallenged basis for defendant's hos- 
pital confinement, that he was mentally ill, was 
dangerous to self or others, and should receive 
treatment until he was well enough for release. 
D.C.C.E. §§ 21-545(b), 24-301(d). Jones v. 
U.S., 1978, 396 A.2d 183, on rehearing 41 1 A.2d 
624, on rehearing 432 A. 2d 364, certiorari 
granted 102 S.Ct. 999, 454 U.S. 1141, 71 
L.Ed. 2d 292, affirmed 103 S.Ct. 3043, 463 U.S. 
354, 77 L.Ed.2d 694. Mental Health <3=> 440 

Determination of competency to stand trial 
for subsequent offense, allegedly committed af- 
ter confined party's escape from mental hospi- 
tal, did not render moot issue that he was 
eligible for release from hospital, where he had 
been confined upon pleading not guilty by rea- 
son of insanity to taking indecent liberties with 
minor, on ground that he was no longer mental- 
ly ill and did not pose injury to himself or 
community, and, due to length of time which 
passed since last hearing almost two years earli- 
er, confined party had, except for pendency of 
this appeal, right to institute new proceedings 
seeking reexamination to determine whether he 
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was eligible to be released from commitment 
order. D.C.C.E. §§ 22-3501, 24-301(a, k). 
Harris v. U. S., 1976, 356 A.2d 630. Mental 
Health €=> 440 

One who seeks release without statutory certi- 
fication by superintendent of hospital, from 
commitment to hospital after being found not 
guilty of crime by reason of insanity must show 
that he has recovered his sanity and that such 
recovery has reached point where he has no 
abnormal mental condition which in reasonably 
foreseeable future would give rise to danger to 
patient or to public in event of his release. 
D.C.C.E. § 24-301 (b, d, e). U.S. v. Chamizon 
(App. 1967) 232 A.2d 586. Mental Health &* 
440 

Notice given by the hospital within 5 days to 
an insanity acquittee, all counsel, and the 
court that a restriction on release has been 
imposed, and the reasons therefor, is fully ade- 
quate to give the acquittee the opportunity to 
avail himself of a court hearing, which can be 
as expansive as necessary to fully litigate the 
appropriateness of the restriction. United 
States v. Cotman, 119 WLR 1173 (Super. Ct. 
1991). 

16. Conditional release from hospital 

Off-grounds, therapeutically approved, super- 
vised outing for insanity acquittee, in custody of 
hospital personnel, was not "conditional re- 
lease" requiring court approval; rather, condi- 
tional release would occur only upon acquittee's 
release from hospital's restraint and guard. 
D.C.Code 1981, § 24-301 (e). Hinckley v. U.S., 
C.A.D.C.1999, 163 F.3d 647, 333 U.SiApp.D.C. 
356, rehearing en banc denied 174 F.3d 238, 
335 U.S.App.D.C. 402. Mental Health <3=> 439.1 

Insanity acquittee who is "conditionally re- 
leased," within meaning of statute governing 
eligibility for release, is no longer confined nor 
in custody of hospital. D.C.Code 1981, 
§ 24-301(e). Hinckley v. U.S., C.A.D.C.1999, 
163 F.3d 647, 333 U.S.App.D.C. 356, rehearing 
en banc denied 174 F.3d 238, 335 U.S.App.D.C. 
402. Mental Health &=> 440 

Fact that insanity acquittee's treatment team 
unanimously recommended his conditional re- 
lease from hospital was insufficient to overcome 
deliberative process privilege as to predecision- 
al deliberations of hospital review board which 
reviewed, and denied, acquittee's request for 
such release. Hinckley v. U.S., C.A.D.C.1998, 
140 F.3d 277, 329 U.S.App.D.C. 315. Witnesses 
<s=> 216(1) 

Evidence concerning extremely short period 
of time during which patient who had been 
committed to hospital after being acquitted of 
rape and murder by reason of insanity had been 
without medication, apparent haste to subject 
him to psychological testing and the inner tur- 
moil still reflected therein and patient's elope- 
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merit from hospital shortly after being told to 
assume a great deal of responsibility for his own 
future raised sufficient questions about patient's 
mental stability and adequacy of hospital's in- 
vestigation into his mental status to support 
trial judge's denial of conditional release which 
had been recommended bv the hospital. 
D.C.C.E. § 24-30 1(e). U. S. v. Ecker, C.A.D.C. 
1973, 479 F.2d 1206, 156 U.S.App.D.C. 223. 
Mental Health <S=» 440 

In determining whether patient who has been 
committed to hospital after being acquitted of 
crime by reason of insanity should be given 
conditional release from hospital, hospital and 
trial court, which must approve hospital's rec- 
ommendation for such release, should elucidate 
with specificity those factors which weigh heavi- 
ly in their decisions. D.C.C.E. § 24-30 1(e).- U. 
S. v. Ecker, C.A.D.C. 1973, 479 F.2d 1206, 156 
U.S.App.D.C. 223. Mental Health <^> 440 

Theoretical limits of prison term to which 
patient might have been sentenced for murder 
had he not been acquitted by reason of insanity 
were of no relevance in determining whether 
patient should have been conditionally released 
from hospital to which he had been committed 
following his acquittal. D.C.C.E. § 24-301. U. 
S. v. Ecker, C.A.D.C. 1973, 479 F.2d 1206, 156 
U.S.App.D.C. 223. Mental Health <£=> 440 

Noncompliance with conditions of release 
from hospital by patient who had been commit- 
ted there after having been found noL guilty of 
robbery by reason of insanity was significant 
but was not the sole or ultimate consideration 
in determining whether to revoke conditional 
release; findings as to his mental condition and 
dangerousness were required. D.C.C.E. 
§ 24-301(d, e). Friend v. U S., C.A.D.C. 1967, 
388 F.2d 579, 128 U.S.App.D.C. 323. Mental 
Health <3=> 440 

Federal district court which had been asked 
to reimpose complete restriction on patient who 
had been conditionally released from hospital to 
which he had been committed after being found 
not guilty of robbery by reason of insanity was 
required to make independent judicial determi- 
nation. D.C.C.E. § 24-30K4 e). Friend v. U. 
S., C.A.D.C. 1967, 388 F.2d 579, 128 U.S.App. 
D.C. 323. Mental Health <^ 440 

Order for conditional release of defendant 
who had been committed to mental hospital on 
acquittal of offense by reason of insanity could 
be revoked only by court which granted condi- 
tional release and only after full hearing. 
D.C.Code 1961, § 24-301 and (e). Darnell v. 
Cameron, C.A.D.C.1965, 348 F.2d 64, 121 
U.S.App.D.C. 58. Mental Health <S=> 440 

Record failed to establish that district court 
abused its discretion in denying application for 
conditional release, under statute governing re- 
lease of one committed to mental institution 
after being found not guilty of crime by reason 
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of insanity, based on certificate of superinten- 
dent of hospital in which applicant was con- 
fined. D. C. Code 1961, § 24-301(e). Durham v. 
U. S., C.A.D.C. 1962, 308 F.2d 332, 113 U.S.App. 
D.C. 377. Mental Health ©=> 440 

Under statute governing conditional release of 
persons who have been committed to mental 
hospital after acquittal of crime by reason of 
insanity, to order conditional release upon a 
challenged certification court must conclude in- 
dividual has recovered sufficiently so that under 
proposed conditions, or under conditions which 
statute empowers court to impose, such person 
will not in the reasonable future be dangerous 
to himself or others. D.C.Code 1951, § 24-301 
(d, e). Hough v. U.S., C.A.D.C.1959, 271 F.2d 
458, 106 U.S.App.D.C. 192. Mental Health e=> 
440 

Although statute respecting release of persons 
committed to mental hospitals after acquittal by 
reason of insanity does not speak of temporary 
release from hospital, its purpose is to assure 
that members of exceptional class be kept under 
hospital restraint until District Court, in exer- 
cise of a discretion reviewable by Court of Ap- 
peals, approves relaxation of that restraint. 
D.C.Code 1951, § 24-301 (d, e). Hough v. U.S., 
C.A.D.C.1959, 271 F.2d 458, 106 U.S.App.D.C. 
192. Mental Health <s=> 440 

Where hospital authorities have decided that 
a patient committed to the hospital after acquit- 
tal by reason of insanity has reached stage 
where temporary leave from hospital is neces- 
sary and proper, authorities should certify that 
fact to District Court and obtain an appropriate 
order. D.C.Code 1951, § 24-301 (d, e). Hough 
v. U.S., C.A.D.C.1959, 271 F.2d 458, 106 
U.S.App.D.C. 192. Mental Health ©=» 440 

Mental hospital was required to show, by- 
preponderance of evidence, that patient acquit- 
ted on attempted murder charge by reason of 
insanity would not be dangerous to himself or 
others in reasonable future, before patient could 
be allowed to visit parents and friend for up to 
six hours, off campus and escorted by hospital 
personnel. D.C.Code 1981, § 24-301(e). U.S. 
v. Hinckley, 1997, 984 F.Supp. 35, vacated 163 
F.3d 647, 333 U.S.App.D.C. 356, rehearing en 
banc denied 174 F.3d 238, 335 U.S.App.D.C. 
402. Mental Health &* 439.1 

In motion for conditional release made pursu- 
ant to District of Columbia Code provision gov- 
erning commitment of those acquitted of crime 
by reason of insanity, court is required to make 
findings of fact and conclusions of law with 
regard to whether proposed release will benefit 
patient and be safe for public. D.C.Code 1981, 
§ 24-30 l(k). U.S. v. Hinckley, 1997, 967 
F.Supp. 557, affirmed 140 F.3d 277, 329 
U.S.App.D.C. 315. Mental Health ©=> 440 

For petitioner to be successful on motion for 
conditional release under District of Columbia 
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Code provision governing commitment of those 
acquitted of crime by reason of insanity, court 
must, after weighing a]] evidence, find by pre- 
ponderance of evidence that petitioner will not, 
in reasonable future, endanger himself or oth- 
ers; court must make affirmative finding that it 
is at least more probable than not that petition- 
er will not be violently dangerous in future. 
D.C.Code 1981, § 24-301 (k). U.S. v. Hinckley, 
1997, 967 F.Supp. 557, affirmed 140 F.3d 277, 
329 U.S.App.D.C. 315. Mental Health &* 440 

Hospital patient, committed following acquit- 
tal by reason of insanity for attempted assassi- 
nation of United States President, was not enti- 
tled to vacation of stipulated order requiring 
hospital to give notice to court and United 
States Attorney's Office prior to any supervised 
excursions off hospital grounds, despite pa- 
tient's claim that hospital did not plan such 
excursions that far in advance, and that notice 
requirement would trigger public hearing allow- 
ing public and media to know proposed location 
of excursion. D.C.Code 1981, § 24-301(k). 
U.S. v. Hinckley, 1997, 967 F.Supp. 557, af- 
firmed 140 F.3d 277, 329 U.S.App.D.C. 315. 
Mental Health <©=> 440 

Motion to vacate stipulated order, requiring 
hospital to give notice to court and to United 
States Attorney's Office prior to any supervised 
out-oi-hospital excursions by patient who was 
committed following acquittal by reason of in- 
sanity for attempted assassination of United 
States President, was moot, in light of fact that 
hospital had not extended yet extended such off- 
ground excursion privileges to patient, so that 
notice requirement was not in issue. D.C.Code 
1981, § 24-301 (k). U.S. v. Hinckley, 1997, 967 
F.Supp. 557, affirmed 140 F.3d 277, 329 
U.S.App.D.C. 315. Mental Health <^> 440 

Insanity acquittee could not be conditionally 
released from hospital before being granted pa- 
role from concurrent criminal conviction. 
D.C.Code 1981, §§ 24-204(a), 24-301, 24-425. 
Harman v. U.S., 1998, 718 A.2d 114. Mental 
Health <^> 440 

After insanity acquittee was granted condi- 
tional release, hospital's decision to return him 
to hospital temporarily for treatment pursuant 
to its authority under court order was not equiv- 
alent to revocation of conditional release. 
D.C.Code 1981, § 24-301 (e f k). Brown v. U.S., 
1996, 682 A.2d 1 131, certiorari denied 1 19 S.Ct. 
458, 525 U.S. 988, 142 L.Ed.2d 410. Mental 
Health^ 439.1 

Court that conditioned release of insanity ac- 
quittee upon acquittee's continued outpatient 
treatment was obligated upon learning of ac- 
quittee's incarceration after felony conviction to 
take steps to assure his return to jurisdiction 
and to hospital for evaluation of his treatment 
needs. D.C.Code 1981, § 24-301(i). Brown v. 
U.S., 1996, 682 A.2d 1131, certiorari denied 119 
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S.Ct. 458, 525 U.S. 988, 142 L.Ed.2d 410. 
Mental Health c» 439.1 

Mental health patient who had been acquitted 
of crime by reason of insanity was not entitled 
to conditional release from confinement in men- 
tal health institution; judge had found that 
there was no less restrictive treatment available 
for patient, outside of institution, which would 
represent proper treatment and offer necessary 
protection to public. D.C.Code 1981, 
§ 24-301 (e), (k)(3). Jackson v. U.S., 1994, 641 
A.2d 454. Mental Health <3=> 440 

Request of murder defendant, who had been 
found not guilty by reason of insanity, for condi- 
tional release to attend vocational class was 
properly denied as moot where two months had 
passed since start of six-month course and de- 
fendant had not yet complied with court's con- 
ditions. D.C.Code 1981, § 24-301(e). Wood- 
ard v. U.S., 1988, 551 A.2d 826. Mental Health 
e=440 

Mere commission of a prior antisocial act by 
a patient, previously acquitted of a criminal 
offense by reason of insanity, who is seeking 
conditional release, without more, is not suffi- 
cient to establish dangerousness by a prepon- 
derance of the evidence such as would preclude 
the granting of conditional release. D.C.Code 
1981, § 24-301(e). DeVeau v. U.S., 1984, 483 
A. 2d 307. Mental Health <&* 440 

Where both doctors who testified stated that 
condition of defendant, who had been commit- 
ted to hospital for mentally ill following his 
acquittal on ground that he was insane at time 
of commission of offenses, had deteriorated and 
that he constituted a danger to himself and 
others, trial judge correctly declined to grant 
defendant's request for change in conditions of 
his confinement. D.C.C.E. § 24-301 (d)(2), (e). 
U. S. v. Tyler, 1977, 376 A.2d 798. Mental 
Health <$=* 440 

Where the acquittee was moving for condi- 
tional release pursuant to subsection (k), but 
failed to meet the conditions of his release, the 
court had a fully adequate basis for revoking the 
conditional release and was not required to 
make a finding of dangerousness. United States 
v. Lightfoot, 119 WLR 1845 (Super. Ct. 1991). 

Where the court had earlier concluded that 
release could be granted only upon compliance 
with certain conditions, it follows that a viola- 
tion of those very conditions provides a com- 
plete and sufficient basis for revocation. United 
States v. Lightfoot, 119 WLR 1845 (Super. Ct. 
1991). 

17. Review, release from hospital 

District judge's alleged reliance on informa- 
tion regarding insanity acquittee's condition 
that was more than ten years old did not require 
judge's removal from case and transfer of case 
to another judge, in proceeding to determine 
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whether acquittee was eligible for supervised 
outing from hospital where he was committed; 
district court exercising proper jurisdiction over 
request for release may take into account a 
patient's past record, and, in any event, nothing 
in record on appeal demonstrated that judge 
was unable to rule fairly or had otherwise com- 
promised the appearance of justice. 28 
U.S.C.A. § 144; D.C.Code 1981, § 24-301(e). 
Hinckley v. U.S., C.A.D.C.1999, 163 F.3d 647, 
333 U.S.App.D.C. 356, rehearing en banc de- 
nied 174 F.3d 238, 335 U.S.App.D.C. 402. 
Judges o=». 49(1).- 

District court did not rely on deliberations of 
hospital review board upon insanity acquittee's 
motion for conditional release from hospital, 
where court referred to board's decision only in 
connection with standard of review issue and 
had no knowledge as to content of delibera- 
tions. Hinckley v. U.S., C.A.D.C.1998, 140 F.3d 
277, 329 U.S.App.D.C. 315. Mental Health <^> 
440 

Even if district court relied on hospital review 
board's denial of insanity acquittee's request for 
conditional release from hospital, when court 
was conducting its review of evidence upon 
motion for release, court properly shielded 
board's internal deliberations under deliberative 
process privilege because deliberations were 
predecisional and deliberative. Hinckley v. 
U.S., C.A.D.C.1998, 140 F.3d 277, 329 U.S.App. 
D.C. 315. Mental Health &* 440 

When a district court is asked to review the 
medical judgment of a hospital staff on a 
question of internal administration, its func- 
tion resembles that of an appellate court when 
it reviews agency action and, in deference to 
medical expertise, the hospital should be al- 
lowed to operate within a broad range of dis- 
cretion; when district court is asked to review 
conditional release certification of person who 
has been acquitted on grounds of mental ill- 
ness and confined to hospital for the mentally 
ill, court must decide whether the proposed 
release affords reasonable assurances for the 
public safety. D.C.C.E. § 24-301(d)(l), (e). U. 
S. v. Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 
788, 429 U.S. 1063, 50 L.Ed.2d 779. Mental 
Health &=> 440 

Narrow standard of review of decision of hos- 
pital for the mentally ill applies only when pub- 
lic safety is not a factor; it has no applicability 
in proceedings for conditional or unconditional 
release of person who has been acquitted of 
criminal charges on grounds of mental illness 
and who has been confined to hospital for the 
mentally ill. D.C.C.E. § 24-301(e). U. S. v. 
Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct 788, 
429 U.S. 1063, 50 L.Ed.2d 779. Mental Health 
e=>440 
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Whether inmate of hospital for the mentally 
ill who has been acquitted of criminal charges 
solely on grounds of mental illness is recom- 
mended for conditional or unconditional re- 
lease, district court must weigh the evidence in 
the same manner that it does when deciding 
matters de novo. D.C.C.E. § 24-301(e). U. S. 
v. Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 788, 
429 U.S. 1063, 50 L.Ed.2d 779. Mental Health 
G=> 440 

Weight to be given any expert opinion admit- 
ted into evidence at hearing to determine 
whether approval should be given to proposed 
release of inmate of mental hospital who was 
assigned to the hospital following acquittal of 
criminal charges on grounds of mental illness is 
exclusively for the judge; judge is not bound to 
accept the opinion of any expert witness or 
group of expert witnesses; hospital certification 
that patient is ready for conditional release 
should be viewed as an amalgamation of expert 
opinion which the trial court must weigh along 
with other evidence. D.C.C.E. § 24-301(e). U. 
S.-v. Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 788, 
429 U.S. 1063, 50 L.Ed.2d 779. Mental Health 
<3^440 

Trial court's determination to either approve 
or disapprove hospital's recommendation that 
inmate who has been confined to hospital fol- 
lowing acquittal on criminal charges on the 
grounds of mental illness be conditionally re- 
leased may be based on other evidence in the 
record besides expert testimony, such as the 
patient's hospital file, the court files and records 
in the case, and illumination provided by coun- 
sel. D.C.C.E. § 24-301 (e). U. S. v. Ecker, 
C.A.D.C.1976, 543 F.2d 178, 177 U.S.App.D.C. 
31, certiorari denied 97 S.Ct. 788, 429 U.S. 
1063, 50 L.Ed.2d 779. Mental Health <*=> 440 

Role of the district court in conditional re- 
lease proceedings is not simply to review the 
hospital's decision for unreasonableness but 
rather to decide the ultimate question of wheth- 
er the present status of the patient is such that 
continued confinement without conditional re- 
lease is justifiable. D.C.C.E. § 24-30 1(e). U. S. 
v. Ecker, C.A.D.C.1976, 543 F.2d 178, 177 
U.S.App.D.C. 31, certiorari denied 97 S.Ct. 788, 
429 U.S. 1063, 50 L.Ed.2d 779. Mental Health 
C^440 

In order for district court to approve condi- 
tional release of patient of mental hospital who 
has been acquitted of criminal charges because 
of his mental illness, court must independently 
weigh the evidence and make a de novo deter- 
mination that the patient will not, in the reason- 
able future, endanger himself or others; it is not 
technically sufficient for the district court mere- 
ly to find that the patient is no longer likely to 
injure himself or others because of his mental 
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illness. D.C.C.E. § 24-30 1(e). U. S. v. Ecker, 
C.A.D.C.1976, 543 F.2d 178, 177 U.S.App.D.C. 
31, certiorari denied 97 S.Ct. 788, 429 U.S. 
1063, 50 L.Ed.2d 779. Mental Health <^> 440 

Court of Appeals' review of district court's 
denial of request for conditional release of men- 
tal hospital inmate who has been acquitted of 
criminal charges because of his mental illness is 
limited to setting aside the decision only if the 
findings are clearly erroneous. Fed. Rules Civ. 
Proc. rule 52(a), 28 U.S.C.A.; D.C.C.E. 
§ 24-301(e). U. S. v. Ecker, C.A.D.C.1976, 543 
F.2d 178, 177 U.S.App.D.C. 31, certiorari de- 
nied 97 S.Ct. 788, 429 U.S. 1063, 50 L.Ed.2d 
779. Mental Health <$* 440 

In proceeding before judge without jury on 
recommendation of superintendent of hospital 
for mentally ill, to which defendant had been 
committed after being found not guilty by rea- 
son of insanity, that defendant be unconditional- 
ly released, detective's testimony which was al- 
legedly hearsay and w r hich concerned evidence 
of defendant's alleged involvement in murder 
following escape from hospital merely flushed 
out evidence otherwise before court in hospital 
records and testimony of hospital personnel and 
thus judge, who would have been remiss in 
fulfilling his responsibility to guard against dis- 
charge of mentally ill patient who might be 
dangerous to others had he closed his eyes to 
detective's report of investigation, did not err in 
admitting such testimony. D.C.C.E. 

§ 24-301(e). U. S. v. Snyder, C.A.D.C.1976, 
529 F.2d 871, 174 U.S.App.D.C. 117. Mental 
Health <s=» 440 

Evidence, including hospital records', reflec- 
tion of ambivalence and uncertainty concerning 
defendant's condition, in proceeding on recom- 
mendation of superintendent of hospital for 
mentally ill, to which defendant had been com- 
mitted after being found not guilty by reason of 
insanity, that defendant had recovered his sani- 
ty and in opinion of superintendent would not 
in reasonable future be dangerous to himself or 
others and was therefore entitled to uncondi- 
tional release, supported finding that defendant 
still suffered from mental illness and would be 
dangerous to others if released. D.C.C.E. 
§ 24-301 (e). U. S. v. Snyder, C.A.D.C.1976, 
529 F.2d 871, 174 U.S.App.D.C. 117. Mental 
Health <3=* 440 

Judicial decision rendered in 1968 interpret- 
ing words "not insane" as used in Sexual Psy- 
chopath Act as meaning "not mentally ill" 
should have been used by court in ruling on 
petitioner's 1967 bid for release from hospital to 
which he had been committed as a sexual psy- 
chopath. D.C.C.E. §§ 22-350 1(a), 22-3503 to 
22-3511, 24-301(a). Justin v. Jacobs, C.A.D.C. 
1971, 449 F.2d 1017, 145 U.S.App.D.C. 355. 
Courts <3» 100(1) 
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When mental patient is seeking complete re- 
lease from confinement, scope of judicial re- 
view of hospital administrator's decision is 
broader and the function of the hearing court is 
not simply to review the hospital's decision for 
unreasonableness, but rather itself to decide ul- 
timate question of whether present status of pa- 
tient is such that continued confinement is justi- 
fiable. D.C.C.E. §§ 21-546 to 21-549, 
24-301(g). Dixon v. Jacobs, C.A.D.C.I970, 427 
F.2d 589, 138 U.S.App.D.C. 319. Habeas Cor- 
pus <£» 537.1 

That patient has fears that his release from 
mental institution will endanger himself or com- 
munity to which he is being released may be 
considered on issue of release and determina- 
tion is reviewable on appeal. D.C.Code 1961, 
§ 24-301(d, e). Green v. U. S., C.A.D.C. 1965, 
349 F.2d 203, 121 U.S.App.D.C. 226. Mental 
Health <&» 440 

Mental patient had standing to appeal District 
Court's order releasing him to prison from insti- 
tution to which he had been committed after 
being found not guilty of robbery by reason of 
insanity. D.C.Code 1961, §■ 24-301 (d f e). 
Green v. U. S., C.A.D.C. 1965, 349 F.2d 203, 121 
U.S.App.D.C. 226. Mental Health <&=> 440 

Where trial court did not have benefit of 
construction of Court of Appeals respecting 
statute providing for the conditional release of 
patients who have been committed to mental 
hospital after acquittal of crime by reason of in- 
sanity, Court of Appeals would refrain from 
review of evidence and allow trial court to eval- 
uate it in the first instance in light of principles 
held applicable. D.C.Code 1951, § 24-301(d, 
e). Hough v. U.S., C.A.D.C. 1959, 271 F.2d 458, 
106 U.S.App.D.C. 192. Mental Health <S> 440 

In receiving and weighing evidence on mo- 
tion for conditional release under District of 
Columbia Code provision governing commit- 
ment of those acquitted of crime by reason of 
insanity, court is not bound to accept opinion of 
any expert witness but is free to consider other 
evidence, including patient's hospital file, court 
files and records in case, and whatever illumi- 
nation is provided by counsel. D.C.Code 1981, 
§ 24-301(k). U.S.* v. Hinckley, 1997, 967 
F.Supp. 557, affirmed 140 F.3d 277, 329 
U.S.App.D.C. 315. Mental Health &* 440 

Testimony of government's expert psychiatrist 
warranted finding that hospital patient, commit- 
ted following acquittal by reason of insanity for 
attempted assassination of United States Presi- 
dent, would present danger to himself or others 
if granted conditional release, despite patient's 
experts' contrary testimony as to his progress in 
treatment; government's expert emphasized pa- 
tient's continuing history of deception and pro- 
pensity to withhold information from those 
treating him, and disturbing parallels in peti- 
tioner's current conduct to conduct leading up 
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to shooting of President, including stalking of 
actress and another president. D.C.Code 1981, 
§ 24-301(k). U.S. v. Hinckley, 1997, 967 
F.Supp. 557, affirmed 140 F.3d 277, 329 
U.S.App.D.C, 315. Mental Health <£=> 440 

Under statute requiring appropriate certifi- 
cate of superintendent of mental hospital as a 
condition precedent to release of person com- 
mitted, court may not substitute its own judg- 
ment for that of superintendent and may not try 
the matter de novo in habeas corpus proceed- 
ing, but superintendent's action or failure to act 
may not be deemed final or conclusive for all 
purposes. D.C.Code 1951, § 24-301 (c-e). 
O'Beirne v. Overholser, D.D.C1961, 193 
F.Supp. 652, reversed 302 F.2d 852, 112 
U.S.App.D.C. 267. Habeas Corpus <^> 537.1 

Trial court's failure to make explicit finding 
that in-patient treatment for insanity acquittee 
was least restrictive treatment was not error on 
acquittee 's motion for release where no such 
finding was requested and it was evident that 
trial court considered continued confinement in 
mental hospital was a necessity. D.C.Code 
1981, § 24-301(k). Hearne v. U.S., 1993, 631 
A.2d 52. Mental Health <£=> 440 

Ordering Bolton postverdict hearing to deter- 
mine eligibility for release from confinement 
due to recovery from mental illness was not 
error, even though defendant sought to waive 
his right to such hearing during the insanity 
phase of his trial for first-degree murder, armed 
robbery and sodomy. D.C.Code 1981, 
§ 24-301 (d), (d)(2). Adams v. U.S., 1986, 502 
A.2d 1011. Mental Health <3=> 438 

A trial court's judgment concerning the condi- 
tional release of a patient previously acquitted 
of a criminal offense by reason of insanity must 
survive scrutiny by the Court of Appeals unless 
it is plainly wrong or without evidence to sup- 
port it. D.C.Code 1981, §§ 17-305(a), 
24-301(e). DeVeau v. U.S., 1984, 483 A.2d 307. 
Mental Health <3= 440 

A trial court ruling on a request for condition- 
al release of a patient previously acquitted of a 
criminal offense by reason of insanity, after 
considering, inter alia, the pertinent psychiatric 
testimony offered at the hearing, must make its 
own de novo determination of whether the ac- 
quittee will present a danger to herself or others 
under the proposed conditions of release; the 
hospital's certification, which may include a 
claim that the acquittee will not be dangerous in 
the reasonable future, does not establish a pre- 
sumption in favor of release, since the court 
must determine in the final analysis whether 
release is in the public's as well as the acquit- 
tee's interest. D.C.Code 1981, § 24-301(e). 
DeVeau v. U.S., 1984, 483 A.2d 307. Mental 
Health <s=» 440 

Although a hearing to determine whether a 
patient previously acquitted of a criminal of- 
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fense by reason of insanity is entitled to con- 
ditional release is solely concerned with ap- 
propriateness of the release under proposed 
conditions, and although such a hearing is in- 
formal and nonadversarial with no party bear- 
ing a formal burden of proof, trial court, after 
hearing the evidence on hospital's certifica- 
tion, must be convinced by a preponderance 
of the evidence that conditional release is 
warranted. D.C. Code 1981, § 24-301 (d), 
(d)(2)(B), (e). DeVeau v. U.S., 1984, 483 A.2d 
307. Mental Health <3=> 440 

In determining whether a patient previously 
acquitted of a criminal offense by reason of 
insanity is entitled to conditional release, court 
should consider hospital records, files, and psy- 
chiatric history of the acquittee, previous diag- 
nosis and prognosis, success or failure of any 
previous attempts at release, similarity to past 
attempts at release, the acquittee 's demonstrat- 
ed behavior, including the act for which she 
was prosecuted as well as other prior crimes or 
bad acts if the behavior relates to current deter- 
mination of dangerousness, period of time 
elapsed since the acquittee was adjudged unsui- 
table for conditional or unconditional release, 
proposed conditions themselves and if they wilt 
protect public safety, and testimony adduced at 
the hearing. D.C.Code 1981, § 24-301(e). De- 
Veau v. U.S., 1984, 483 A.2d 307. Mental 
Health <3=> 440 

If the court, in reviewing a request for condi- 
tional release of a patient previously acquitted 
of a criminal offense by reason of insanity, finds 
that the proposed conditions of release do not 
adequately provide for the public safety, reasons 
derived from the record must be given for the 
judgment. D.C.Code 1981, § 24-301 (e). De- 
Veau v. U.S., 1984, 483 A.2d 307. Mental 
Health <3=> 440 

A trial court, in reviewing a request for condi- 
tional release of a patient previously acquitted 
of a criminal offense by reason of insanity, may, 
in its discretion, delete objectionable portions of 
the release plan or add others, but it need not 
do so; trial court's findings must state why the 
conditions have been rejected so that, if feasible, 
a renewed plan for release may be developed. 
D.C.Code 1981, § 24-301(e). DeVeau v. U.S., 
1984, 483 A.2d 307. Mental Health <3=> 440 

Trial court, which had denied request for 
conditional release of a patient previously ac- 
quitted of the murder of her daughter by reason 
of insanity, was required to review its decision 
and supplement the record if appropriate, 
where all witnesses at the hearing favored the 
conditional release, but Court of Appeals was 
not convinced that the trial court adequately 
addressed all of the relevant evidence before it, 
and could not determine whether the court's 
determination of continuing dangerousness was 
contrary to the evidence or adequately reflected 
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it. D.C.Code 1981, § 24-301 (e). DeVeau v. 
U.S., 1984, 483 A.2d 307. Mental Health <^> 
440 

Because person committed to mental hospital 
following acquittal of criminal charges by rea- 
son of insanity has right to jury determination 
of past insanity at criminal trial, because it is 
reasonable to presume continuation of mental 
illness in such person, and because jury right in 
commitment proceedings is not as meaningful 
as in ordinary criminal cases, absence of jury 
right at release hearing is not substantial differ- 
ence for equal protection purposes vis-a-vis in- 
voluntary civil commitment proceedings. 
D.C.Code 1973, §§ 21-545(b), 24-301 (d); 
U.S.C.A.Const. Amend. 5. Jones v. U. S., 1981, 
432 A.2d 364, certiorari granted 102 S.Ct. 999, 
454 U.S. 1141, 71 L.Ed.2d 292, affirmed 103 
S.Ct. 3043, 463 U.S. 354, 77 L.Ed.2d 694. Con- 
stitutional Law @=> 242.1(5) 

Difference between requiring persons com- 
mitted to mental hospitals following acquittal of 
criminal charges by reason of insanity to rebut 
presumption of continuing insanity and requir- 
ing District of Columbia to prove mental illness 
and dangerousness of persons subject to invol- 
untary civil commitment by clear and convinc- 
ing evidence is justified by fact that defendant 
raising insanity defense should not have to meet 
higher burden on such a relatively difficult is- 
sue; however, when District seeks to commit 
person who is disputing fact of insanity or dan- 
gerousness, it is reasonable that risk of error be 
more heavily thrust upon Government. 
D.C.Code 1973, §§ 21-545(b), 24-301(d); 
U.S.C.A.Const. Amend. 5. Jones v. U. S„ 1981, 
432 A.2d 364, certiorari granted 102 S.Ct. 999, 
454 U.S. 1141, 71 L.Ed.2d 292, affirmed 103 
S.Ct. 3043, 463 U.S. 354, 77 L.Ed. 2d 694. 
Mental Health <2> 440 

Purpose of hearing under statute providing 
that person acquitted solely on grounds of in- 
sanity shall have hearing unless waived within 
50 days of confinement to determine whether he 
is entitled to release from custody is to deter- 
mine whether one who successfully prevailed on 
insanity defense is entitled to early release be- 
cause of improvement in his condition and if 
judge finds that one has shown by preponder- 
ance of evidence that he meets standards for 
conditional or unconditional release, judge may 
enter such order as appears appropriate. 
D.C.C.E. § 24-30 1(d)(2), (e). U. S. v. Tyler, 
1977, 376 A.2d 798. Mental Health <S=> 440 

At hearing instituted by confined party, hav- 
ing been found not guilty by reason of insanity 
of taking indecent liberties with minor, to deter- 
mine need for his further confinement at psychi- 
atric hospital, superior court's findings of fact 
were insufficient to permit affirmance of order 
finding him ineligible for release. D.C.C.E. 
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§§ 22-3501, 24-301(k), (k)(3). Harris v. U. S., 
1976, 356 A.2d 630. Mental Health <^> 440 

At hearing instituted by confined party, hav- 
ing been found not guilty by reason of insanity 
of taking indecent liberties with minor, to deter- 
mine need of his further confinement at psychi- 
atric hospital, burden of proof at hearing was 
on confined party to establish that he was both 
sane and not dangerous to himself or others, 
but he failed to carry that burden. D.C.C.E. 
§§ 22-3501, 24-301(k), (k)(3). Harris v. U. S., 
1976, 356 A.2d 630. Mental Health <3=> 440 

Even without specific requirement in statute, 
court hearing a proceeding brought for release 
of confined party from psychiatric hospital upon 
certification of superintendent of hospital 
should make such findings as are necessary to 
allow meaningful review on appeal. D.C.C.E. 
§ 24-301 (e). Harris v. U. S., 1976, 356 A.2d 
630. Mental Health . ®=» 438 

18. Escape from hospital 

With regard to suit against hospital for dam- 
ages suffered when plaintiff was attacked and 
brutally stabbed by psychiatric patient who es- 
caped from hospital, release statute [D.C.Code 
1981, § 24-301] under which patient was con- 
fined after being found not guilty of murder by 
reason of insanity created standard of reason- 
able care that had to be met by hospital, since 
statute was designed to promote public safety, 
plaintiff was a member of class intended to be 
protected by the provision, and statute imposed 
a specific duty on hospital. White v. U.S., 
C.A.D.C.1986, 780 F.2d 97, 250 U.S.App.D.C. 
435. Hospitals^ 7 

Arrest of defendant on felony charge was ter- 
minated and lost its legal vitality when he was 
acquitted by reason of insanity; thus, defen- 
dant's escape from mental hospital to which he 
was committed following the acquittal did not 
constitute an escape from custody pursuant to a 
lawful arrest and did not violate the Federal 
Escape Act. 18 U.S.C.A. § 751(a); D.C.C.E. 
§ 24-30 l(d, h, i). U. S. v. Powell, C.A.D.C.1974, 
503 F.2d 195, 164 U.S.App.D.C. 104. Escape 
©=> 1 

That petitioner eloped from hospital, to which 
she had been committed, after district court had 
stayed its order of release in habeas corpus 
proceeding did not render moot government's 
appeal, inasmuch as district court had jurisdic- 
tion over petitioner at time of its order. 
D.C.Code 1961, § 24-301(a). Cameron v. Mul- 
len, C.A.D.C.1967, 387 F.2d 193, 128 U.S.App. 
D.C. 235. Habeas Corpus <S> 826(3.1) 

As long as there was outstanding an order of 
restraint on liberty of petitioner and as long as 
her custodians were within jurisdiction of Court 
of Appeals, habeas corpus case involving propri- 
ety of committing petitioner to hospital was not 
moot, and could not be dismissed on ground 
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that petitioner who had eloped from hospital 
was not in custody for habeas corpus purposes. 
D.C.Code 1961, § 24-30 1(a). Cameron v. Mul- 
len, C.A.D.C.1967, 387 F.2d 193, 128 U.S.App. 
D.C. 235. Habeas Corpus ©^ 826(3.1) 

Appellate (unction of Court of Appeals was to 
act upon propriety of decision of district court 
issuing writ of habeas corpus and ordering re- 
lease of petitioner committed to hospital, even 
though petitioner had eloped from hospital after 
district court had stayed its order of release. 
D.C.Code 1961, § 24-30 1(a). Cameron v. Mul- 
len, C.A.D.C.1967, 387 F.2d 193, 128 U.S.App. 
D.C. 235. Habeas Corpus <S=> 84 1 

19. Insanity defense 

Reversible error occurred where defendant's 
counsel was not notified or furnished results of 
mental examination of defendant until day of 
trial and was therefore unable to prepare insan- 
ity defense. D.C.C.E. §§ 24-30 1(a), 33-424. U. 
S. v. Henry, C.A.D.C.1976, 528 F.2d 661, 174 
U.S.App. D.C. 88. Criminal Law <£=> 700(3), 
1171.1(1) 

Where record unequivocally established that, 
after three years of representing defendant, de- 
fense counsel concurred with conclusions 
reached by psychiatrist and judge that defen- 
dant was a malingerer and expressed opinion 
that it was tactically unwise to raise an insanity 
defense unless he felt he had a chance, defen- 
dant was not entitled to reversal of conviction of 
armed robbery assault with a deadly weapon 
and carrying a pistol without a license on 
ground of judicial interference w r ith his defense 
counsel's attempt to pursue insanity issue. 
D.C.C.E. §§ 22-502, 22-2901, 22-3202, 
22-3204, 24-301(a). U. S. v. Simms, C.A.D.C. 
1972, 463 F.2d 1273, 150 U.S.App.D.C. 182. 
Criminal Law <S=> 641.12(1) 

Where indigent defendant in attempting to 
utilize defense of insanity based on drug addic- 
tion was denied even minimal assistance of free 
subpoena though averments in his motions were 
not inherently incredible on their face and there 
was no evidence that averments were untrue or 
that request was otherwise frivolous, defendant 
was entitled to new trial after fair opportunity 
to prepare defense of insanity. 18 U.S.C.A. 
§ 4244; Fed. Rules Crim.Proc. rules 17(b), 28, 
18 U.S.C.A.; D.C.Code 1961, §§ 21-308, 
24-106, 24-301(a). Brown v. U. S., C.A.D.C. 
1964, 331 F.2d 822, 118 U.S.App.D.C. 76. 
Criminal Law <S=> 1189 

Purpose of subsection of District of Columbia 
Code prohibiting defense of insanity unless ac- 
cused or his attorney files notice of intention to 
rely on such defense was to prevent defense 
being interposed unexpectedly at trial when 
government was not prepared with evidence to 
meet it. D.C.C.E. § 24-301(j). Marcey v. Har- 
ris, D.D.C1968, 287 F.Supp. 73, remanded 400 
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F.2d 772, 130 U.S.App.D.C. 301. Criminal Law 
<£=> 629(9.5) 

The District of Columbia does not accept "not 
guilt by reason of insanity" as a valid plea; 
rather, the District maintains the long-estab- 
lished distinction between permissible pleas and 
affirmative defenses such as insanity. D.C.Code 
1981, § 24-30 l(j). Malone v. U.S., 1999, 729 
A.2d 888. Criminal Law <$=> 268, 286.5(1) 

To prevail on insanity defense, defendant was 
required to prove by preponderance of the evi- 
dence that, as result of mental disease or delect, 
he lacked substantial capacity either to conform 
his conduct to the requirements of the law or to 
recognize the wrongfulness of his conduct. 
D.C.Code 1981, § 24-301(j). Wilkes v. U.S., 
1993, 631 A.2d 880, certiorari denied 115 S.Ct. 
143, 513 U.S. 848, 130 L.Ed.2d 84. Criminal 
Law <£^> 48 

Defendant's proffer in support of insanity de- 
fense failed to show causal relationship between 
criminal conduct and mental disease, and thus 
trial court did not abuse its discretion in refus- 
ing to allow such defense. D.C.C.E. 
§ 24-301(j). Pegues v. U..S., 1980, 415 A.2d 
1 374. Criminal Law <£=> 48 

In criminal case, trial judge's ruling that un- 
less defendant revealed, pretrial, the nature of 
his anticipated defense, an affirmative defense 
could be presented only through defendant's 
own testimony was outside scope of trial judge's 
express authority and amounted to usurpation 
of power, and thus writ of mandamus may 
properly lie against trial judge's order compel- 
ling defense disclosure under threatened sanc- 
tion of limiting defense testimony. D.C.C.E. 
SCR, Criminal Rules, 12.1, 12.2; D.C.C.E. 
§ 24-301(j). Bowman v. U. S., 1980, 412 A.2d 
1 0. Mandamus <S> 6 1 

Insanity defense is raised where as result of 
mental disease or defect a defendant lacks sub- 
stantial capacity either to appreciate criminality 
of his conduct or to conform his conduct to 
requirements of law and, "mental retardation" 
being mental defect capable of affecting both 
mental processes and behavior controls to ex- 
tent that defendant in given situation might not 
be able to appreciate wrongfulness of his con- 
duct or might not be able to conform his con- 
duct to requirements of law, mental retardation 
is included in insanity defense. D.C.C.E. 
§ 24-301(d)(l). U.S. v. Shorter, 1975, 343 A.2d 
569. Criminal Law <$=> 46, 48 

Where defendant, indicted for sodomy, as- 
sault with dangerous weapon and mayhem, nei- 
ther raised defense of insanity prior to return of 
jury verdict of guilty nor brought to court's 
attention prior imprisonment for sex-related 
crime or attempted suicide while in prison and 
confinement there for psychiatric treatment, de- 
fendant had not been improperly deprived of 
defense of insanity during trial. D.C.C.E. 
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§§ 22-502, 22-506, 24-301, 24-301 (j). Hughes 
v. U. S., 1973, 308 A.2d 238. Criminal Law <®=> 

286.5(2) 

20. Presumptions 

When lack of mental capacity is raised as a 
defense to a charge of crime, the law presumes 
that the defendant is sane, but as soon as some 
evidence of mental disorder is introduced, sani- 
ty must be proved beyond a reasonable doubt as 
part of prosecution's case. D.C.Code 1951, 
§ 24-301. Durham v. U.S., C.A.D.C.1954, 214 
F.2d 862, 45 A.L.R.2d 1430, 94 U.S.App.D.C. 
228. Criminal Law ©==> 311, 331 

Statutory presumption of mental illness and 
dangerousness applied to defendant found not 
guilty by reason of insanity was not manifest 
injustice, though defendant had been committed 
[or maximum time he would have had to serve 
in prison for underlying crime. D.C.Code 1981, 
§ 24-30l(e); U.S.C.A. ConstAmends. 5, 14. 
Reese v. U.S., 1992, 614 A.2d 506. Mental 
Health <3=> 440 

In prosecution for offense committed while 
defendant was on conditional release from hos- 
pital to which he had been committed after 
being found not guilty by reason of insanity, 
jury could presume that defendant was still in- 
sane when he committed charged offense, but 
presumption was not conclusive and jurors 
should consider previous judgment of insanity 
along with all other evidence bearing upon 
question of whether defendant was suffering 
from mental disease or defect as of date of 
crime charged, and, if defendant met his burden 
of showing that he was more likely insane than 
not, jurors should bring in verdict of not guilty 
by reason of insanity, but otherwise jury should 
bring in verdict of guilty of offense found 
proved beyond reasonable doubt. D.C.C.E. 
§ 24-301 (j). Gilbert v. U. S., 1978, 395 A.2d 1. 
Criminal Law ©=> 311, 740 

There is a statutorily-imposed presumption of 
dangerousness arising from an acquittal by rea- 
son of insanity, which the acquittee must over- 
come in order to secure release. United Stales v. 
Lightfoot, 119 WLR 1845 (Super. Ct. 1991). 

2 1 . Burden of proof 

Burden rests with party seeking commitment 
of accused to mental institution to prove that 
accused is then of unsound mind. D.C.Code 
1961, § 24-301 (a). Lynch v. Overholser, 
U.S. Dist.Col. 1962, 82 S.Ct. 1063, 369 U.S. 705, 
8 L.Ed.2d 211, 20 0.0.2d 383. Mental Health 
^434 

In view of fact that acquittal by reason of 
insanity of mentally retarded defendant requires 
proof by a preponderance of the evidence not 
only of mental retardation but also of a causal 
connection between the retardation and the de- 
fendant's lack of behavior control, rational basis 



PRISONERS— TREATMENT 

exists for treating criminal defendants who are 
acquitted by reason of insanity differently from 
civilly committed retarded or mentally ill per- 
sons and, therefore, classification does not de- 
prive such mentally retarded individuals of 
equal protection of the laws. D.C.C.E. 
§ 24-301 (d); U.S.C.A.Const. Amend. 5. U. S. v. 
Jackson, C.A.D.C.1976, 553 F.2d 109, 179 
U.S.App.D.C. 375. Constitutional Law ©=> 
242.1(5) 

Under statutes relating to insane criminals, a 
reasonable doubt about insanity of accused re- 
quired acquittal and authorized hospital con- 
finement. D.C.Code 1951, § 24-301. Ragsdale 
v. Overholser, C.A.D.C.1960, 281 F.2d 943, 108 
U.S.App.D.C. 308. Criminal Law ©=» 570(2); 
Mental Health ®=> 439.1 

Where there is evidence that accused was of 
unsound mind when offenses occurred, prose- 
cution is under necessity of establishing to satis- 
faction of jury beyond reasonable doubt that 
offenses were not result of accused's insanity. 
D.C.Code 1951, §§ 22-2901, 24-301. Douglas v. 
U.S., C.A.D.C.1956, 239 F.2d 52, 99 U.S.App. 
D.C. 232. Criminal Law &* 570(2) 

In order to justify conviction, where there is 
evidence that accused was of unsound mind 
when offenses occurred, proof, considered with 
presumption of sanity, must exclude beyond 
reasonable doubt the hypothesis that conduct 
indicted was product of a diseased mind or 
mental defect. D.C.Code 1951, §§ 22-2901, 
24-301. Douglas v. U.S., C.A.D.C.1956, 239 
F.2d 52, 99 U.S.App.D.C. 232. Criminal Law 
©=> 570(2) 

In determining issue whether or not indicted 
conduct was product of mental disease or men- 
tal defect, or whether accused acted because of 
mental disorder, there need be only reasonable 
doubt about it to entitle accused to an acquittal. 
D.C.Code 1951, §24-301. Douglas v. U.S., 
C.A.D.C.1956, 239 F.2d 52, 99 U.S.App.D.C. 
232. Criminal Law @=> 570(2) 

In prosecution for housebreaking, psychia- 
trist's opinion that defendant had been of un- 
sound mind on date when crime was committed 
was sufficient to satisfy "some evidence" test 
and thereby to shift to prosecution the burden 
of proving defendant's sanity, though psychia- 
trist could not state categorically that defendant 
had not known right from wrong. D.C.Code 
1951, §§ 22-1801, 22-2201, 22-2202, 24-301. 
Durham v. U.S., C.A.D.C.1954, 214 F.2d 862,45 
A.L.R.2d 1430, 94 U.S.App.D.C. 228. Criminal 
Law<3=> 331 

Defendant has burden of proving his defense 
of insanity. D.C.Code 1951, § 24-301 (d). U. S. 
v. Naples, D.D.C1961, 192 F.Supp. 23, reversed 
307 F.2d 618, 113 U.S.App.D.C. 281, on remand 
205 F.Supp. 944. Criminal Law C=» 331 

To require defendant to assume burden of 
proof on issue of insanity does not violate due 
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process. D.C.Code 1951, § 24-301 (d). U. S. v. 
Naples, D.D.C1961, 192 F.Supp. 23, reversed 
307 F.2d 618, 113 U.S.App.D.C. 281, on remand 
205 F.Supp. 944. Constitutional Law <&= 266(7) 

In forgery prosecution, testimony of two psy- 
chiatrists and a lay witness to effect that defen- 
dant was, in their opinion, suffering from men- 
tal illness when he committed the crimes 
charged satisfied requirement that defendant 
produce some evidence,, and shifted burden of 
proving sanity to government. Fed. Rules Crim. 
Proc. rules 29, 33, 18 U.S.C.A.; D.C.Code 1951, 
§§ 22-1401, 24-301(a, b, d). U. S. v. Amburgey, 
D.D.C1960, 189 F.Supp. 687. Criminal Law <s=> 
331 

It was not unconstitutional to place burden of 
proof on insanity acquittee seeking release to 
prove his right to release by a preponderance of 
the evidence. D.C.Code 1981, § 24-301 (k). 
Hearne v. U.S., 1993, 631 A. 2d 52. Mental 
Health <£=> 440 

Civil committee has right to jury trial on 
questions of mental illness and dangerousness, 
whereas criminal acquittee who has entered 
plea of not guilty by reason of insanity is com- 
mitted without prior hearing and is entitled only 
to bench trial at which he, not the Government, 
bears the burden of proof. D.C.Code 1981, 
§§ 21-524 to 21-547, 24-30 1(d)(2), (k). Walls 
v. U.S., 1991,601 A.2d 54. Jury<3=»21.5 

Defendant, in order to establish insanity de- 
fense, had burden of proving by preponderance 
of evidence that, as result of mental disease or 
defect, he either lacked substantial capacity to 
conform his conduct to requirements of law, or 
lacked substantial capacity to recognize wrong- 
fulness of his conduct. D.C.Code 1981, 
§§ ll-2605(a), 24-3010). White v. U.S., 1982, 
45 1 A.2d 848. Criminal Law <£=> 570(2) 

To establish prima facie case of insanity, de- 
fendant must present sufficient evidence to 
show that, at time of criminal conduct, as result 
of mental illness or defect, he lacked substantial 
capacity to recognize wrongfulness of his act or 
to conform his conduct to requirements of law. 
D.C.C.E. § 24-301(j). Pegues v. U. S., 1980, 
415 A.2d 1374. Criminal Law ©=570(1) 

Defendant has burden of proving insanity by 
preponderance of evidence. D.C.C.E. 

§ 24-301(j). Pegues v. U. S., 1980, 415 A.2d 
1 374. Criminal Law <^> 570(2) 

Statute placing burden of proof in an insanity 
defense on defendant is not unconstitutional. 
D.C.C.E. § 24-30 l(j). Smothers v. U. S., 1979, 
403 A.2d 306. Criminal Law <3=> 33 1 

Entire burden of establishing an insanity de- 
fense rests on defendant, which necessarily in- 
cludes causality as essential element of defense. 
D.C.C.E. § 24-301(j). U. S. v. Tyler, 1977, 376 
A.2d 798. Criminal Law &=> 331 

Defendant charged with felony-murder and 
claiming insanity has burden of proving insanity 
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by preponderance of evidence. D.C.C.E. 
§ 24-301Q). Cooper v. U. S., 1977, 368 A.2d 
554. Homicide ^ 237 

To survive Government's request for directed 
verdict, defendant charged with felony-murder 
has burden of establishing prima facie case of 
insanity. D.C.C.E. § 24-30 l(j). Cooper v. U. 
S., 1977, 368 A.2d 554. Homicide <S= 270 

Issue of accused's possible exculpation on 
grounds of insanity does not arise unless and 
until the Government has proved beyond a rea- 
sonable doubt all the elements of the charged 
offense; given such proof, statute places upon 
accused the burden of establishing by a prepon- 
derance of the evidence his defense of insanity. 
D.C.C.E. § 24-301(j)- Bethea v. U. S., 1976, 
365 A. 2d 64, certiorari denied 97 S.Ct. 2979, 
433 U.S. 911, 53 L.Ed.2d 1095. Criminal Law 
<©=» 331, 570(2) 

Following proper proof by Government, de- 
fendant must demonstrate both the existence of 
a cognizable mental disease or defect and the 
necessary relationship of such a disability to 
either his awareness of the requirements of soci- 
ety's code of behavior or his ability to conform. 
his conduct thereto. D.C.C.E. § 24-301 (j). Be- 
thea v. U. S., 1976, 365 A.2d 64, certiorari 
denied 97 S.Ct. 2979, 433 U.S. 911, 53 L.Ed.2d 
1095. Criminal Law <S= 33 1 

Statute requiring defendant to establish his 
defense of insanity by a preponderance of the 
evidence does not violate due process. 
D.C.C.E. § 24-301<J). Bethea v. U. S., 1976, 
365 A. 2d 64, certiorari denied 97 S.Ct. 2979, 
433 U.S. 911, 53 L.Ed.2d 1095. Constitutional 
Law <®=> 266(7); Criminal Law <3= 5 550 

The acquitee seeking release has the burden 
of proving by a preponderance of the evidence 
that it is at least more probable than not that 
the acquittee will not be violently dangerous in 
the reasonable future. United States v. Gallo, 
117 WLR 2081 (Super. Ct. 1989). 

22. Expert testimony 

Common notions of fairness suggest that com- 
munications which provide a government psy- 
chiatrist with information on which he may 
base an opinion as to a defendant's mental 
condition should be shared with opposing coun- 
sel; until a psychiatrist who is examining a 
subject pursuant to court order reaches a diag- 
nosis or while he is in process of changing a 
diagnosis he is a neutral expert and ex parte 
communications between himself and either 
side are out of place; however, the situation 
changes when the psychiatrist renders the diag- 
nosis, becomes identified as a prosecution or 
defense witness and confers with attorneys for 
that side in preparation for trial. D.C.C.E. 
§ 24-301(a). U. S. v. Morgan, C.A.D.C.1977, 
567 F.2d 479, 185 U.S.App.D.C. 372. Criminal 
Law <£=> 700(6) 
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Testimony of government psychiatrist, in 
prosecution for sexual assault on 13-year-old 
boy, that defendant's sanity was evidenced by 
his very good recollection of the events was 
prejudicial to defendant's defense on the merits 
and entitled defendant, upon remand, to a bifur- 
cated trial on the merits and his insanity de- 
fense, even though the defense on the merits 
was a bare denial, where a limiting instruction 
would not have effectively dispelled the preju- 
dice, and a mistrial would have been an unat- 
tractive result. D.C.C.E. § 24-301; 18 U.S.C.A. 
§ 4244; U.S.CAConst. Amend. 5. If. S. v. 
Bennett, C.A.D.C. 1972, 460 F.2d 872, 148 
U.S.App.D.C. 364. Criminal Law <3= 1 189 

When psychologist has requisite training or 
experience, his testimony in competency hear- 
ing should be given consideration with that of 
other experts in field of mental disorder. 
D.C.C.E. § 24-301(a). Blunt v. U. S., C.A.D.C. 
1967, 389 F.2d 545, 128 U.S.App.D.C. 375. 
Criminal Law <£^ 479 

Court which rather than evaluating psycholo- 
gist's qualifications in competency hearing 
turned hearing into inquiry into any psycholo- 
gist's competency, without medical training, to 
make informed observations about accused was 
erroneous. D.C.C.E. § 24-301(a). Blunt v. U. 
S., C.A.D.C. 1967, 389 F.2d 545, 128 U.S.App. 
D.C. 375. Criminal Law <&* 481 

Lack of general medical background may af- 
fect weight given to psychologist's testimony in 
competency hearing. D.C.C.E. § 24~301(a). 
Blunt v. U. S., C.A.D.C.1967, 389 F.2d 545, 128 
U.S.App.D.C. 375. Criminal Law @=» 494 

All indigent inmates who petition for habeas 
corpus for release from confinement in a hospi- 
tal, including those committed as insane prison- 
ers, may demand expert testimony of members 
of Commission on Mental Health, or court on 
its own motion may require it. D.C. Code 1951, 
§ 24-301(d). Curry v. Overholser, C.A.D.C. 
1960, 287 F.2d 137, 109 U.S.App.D.C. 283. 
Habeas Corpus <&=> 753 

Where doctor, who had examined defendant 
for purpose of determining his mental compe- 
tency to stand trial, did not testify to any state- 
ment made by defendant on issue of guilt, and 
judge's finding of mental competency to stand 
trial was not brought to notice of jury, it was 
immaterial whether commitment to mental in- 
stitution for determination of mental competen- 
cy to stand trial was made under federal statute 
or under District of Columbia statute; and nei- 
ther statute barred doctor's testimony express- 
ing his opinion that defendant was sane when 
he committed act. 18 U.S.C.A. § 4244; 
D.C.Code 1951, § 24-301. Edmonds v. U. S., 
C.A.D.C.1959, 273 F.2d 108, 106 U.S.App.D.C. 
373, certiorari denied 80 S.Ct. 1062, 362 U.S. 
977, 4 L.Ed.2d 1012. Criminal Law @=» 486(6) 
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Testimony in criminal prosecution relating to 
issue of sanity of accused at time of commission 
of offense, given in terms of right or wrong and 
irresistible impulse tests, may still be received, 
despite other subsequently accepted criteria, if 
expert witness feels able to give it in such terms. 
D.C.Code 1951, §24-301. Douglas v. U.S., 
C.A.D.C. 1956, 239 F.2d 52, 99 U.S.App.D.C. 
232. Criminal Law <^> 474 

Rule that judgment of psychiatrist, while rele- 
vant, is not necessarily controlling on issue of 
sanity of accused at time of commission of of- 
fense is not authority for jury to disregard ex- 
pert testimony, which must be considered with 
other evidence and not arbitrarily rejected. 
D.C.Code 1951, § 24-301. Douglas v. U.S., 
C.A.D.C. 1956, 239 F.2d 52, 99 U.S.App.D.C. 
232. Criminal Law <®=> 474 

In light of patient's ability and propensity to 
deceive his treatment providers, expert testimo- 
ny that patient's mental disease was such that 
any symptomatic recurrence of his psychosis 
would evolve over longer period of time than 
twelve hours, and thus would be detectable in 
advance of unescorted visit/ did not warrant 
granting conditional release of 12 hours per 
month to patient, who was committed to hospi- 
tal following acquittal by reason of insanity for 
attempted assassination of United States Presi- 
dent. D.C.Code 1981, § 24-301(k). U.S. v. 
Hinckley, 1997, 967 F.Supp. 557, affirmed 140 
F.3d 277, 329 U.S.App.D.C. 315. Mental 
Health ®=» 440 

Practicing psychiatrists who had treated pa- 
tient were qualified to give expert opinion in 
civil commitment case as to whether patient 
was likely to injure himself and others in future 
due to his failure to take prescribed psychotrop- 
ic medication. Fed. Rules Evid.Rule 702, 28 
U.S.C.A.; D.C.Code 1981, §§ 21-522, 21-544, 
21-902(b)(2), 24-301(e)(l, 2). In re Melton, 
1991, 597 A.2d 892. Mental Health ®» 41 

Although trial court, considering a request for 
conditional release of a patient previously ac- 
quitted of a criminal offense by reason of insani- 
ty, is not bound by testimony of the "experts," it 
may not arbitrarily disregard such testimony; 
court must take into account such professional 
opinions, whether there is a consensus ex- 
pressed, and whether the doctors have persua- 
sively given reasons for their opinions, however, 
if the court has reason to reject the opinions of 
the experts on issue of dangerousness, it may do 
so even though they are unanimous. D.C.Code 
1981, § 24-301(e). DeVeau v. U.S., 1984, 483 
A.2d 307. Mental Health ®=» 440 

The fact that Congress has chosen to permit 
psychiatrists to offer opinions on the issue of 
future dangerousness in specifically prescribed 
instances does not mean that absent specific 
legislation such testimony is admissible at other 
stages of those proceedings when Congress has 
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chosen to remain silent. In re Wilson, 1 1 
1065 (Super. Ct. 1983). 



23. Admissibility of evidence 

In murder prosecution wherein sole defense 
was insanity, and defendant's gibberish testimo- 
ny was such as to raise issues as to whether 
defendant feigned such testimony and whether 
at time of the third trial his mental condition 
represented his condition at time of act 
charged, cross-examination disclosing defen- 
dant's failure to take stand at two previous trials 
which resulted in convictions was erroneous 
and was not harmless but was sufficiently preju- 
dicial to warrant the granting of a mistrial even 
though defense made no request for cautionary 
instructions. U.S.C.A.Const. Amend. 5; 18 
U.S.C.A. § 3481; D.C.Code 1951, §§ 22-2401, 
22-2404, 24-301. Stewart v. U. S., U.S.Dist. 
Co!. 1961, 81 S.Ct. 941, 366 U.S. 1, 6 L.Ed.2d 
84. Criminal Law C=> 706(5), 728(5) 

Laymen may testify as to "insanity." 
D.C.C.E. § 24-301(a). U.S. v. Caldwell, 
C.A.D.C.1974, 543 F.2d 1333, 178 U.S.App.D.C. 
20, certiorari denied 96 S.Ct. 877, 423 U.S. 
1087, 47 L.Ed.2d 97. Criminal Law <^> 456 

Statute to effect that no statement made by 
accused in course of examination into his sanity 
or mental competency shall be admitted in evi- 
dence against accused on issue of guilt in crimi- 
nal proceeding is applicable to mental examina- 
tions ordered by District of Columbia courts 
when it appears that accused is of unsound 
mind or mentally incompetent to understand 
proceedings against him. D.C.Code 1961, 
§ 24-301 (a); 18 U.S.C.A. § 4244. Battle v. 
Cameron, D.D.C1966, 260 F.Supp. 804. Crimi- 
nal Law^ 412(4) 

In prosecution for drunkenness, evidence, 
which was taken in prior proceeding to deter- 
mine competency of defendant to stand trial, 
could not be used to sustain a finding of not 
guilty by reason of insanity. D.C.Code 1951, 
§ 24-30 1(a). In re Williams, D.D.C1958, 165 
F.Supp. 879. Criminal Law <^> 625.30 

Psychological testimony regarding defen- 
dant's state of mind during manslaughter was 
inadmissible, absent insanity defense. Criminal 
Rule 12.2. Smith v. U.S., 1996, 686 A.2d 537, 
certiorari denied 118 S.Ct. 115, 522 U.S. 839, 
139 L.Ed. 2d 67. Criminal Law <&=> 474 

In prosecution for intoxication, trial judge, in 
determining issue of defendant's competency 
under District of Columbia law to stand trial, 
could not use evidence introduced in previous 
hearing as to defendant's sanity where hearing 
was held after defendant entered plea of guilty 
on same charge. D.C.Code 1951, §§ 1 1— 776(b), 
24-301 (a, b). Williams v. District of Columbia 
(Cr.App. 1959) 147 A.2d 773. Criminal Law <^> 
625.30 
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WLR 24. Sufficiency of evidence 

On record presented, in robbery prosecution, 
it was error to deny defendant's motion for 
directed verdict on ground of insanity. 
D.C.Code 1951, § 24-301. Satterwhite v. U.S., 
C.A.D.C.1959, 267 F.2d 675, 105 U.S.App.D.C. 
398. Criminal Law €=> 740 

While issue of criminal responsibility of de- 
fendant suffering from mental disease is not an 
issue of fact in same sense as the commission of 
the offense, it still is an issue of fact. D.C.Code 
1951, § 24-301. Douglas v. U.S., C.A.D.C. 1956, 
239 F.2d 52, 99 U.S.App.D.C. 232. Criminal 
Law ^ 740 

In murder prosecution, evidence presented 
fact question for jury as to defendant's mental 
competency when crime was committed. 
D.C.Code 1951, § 24-301. U. S. v. Fielding, 
D.D.C1957, 148 F.Supp. 46, reversed 251 F.2d 
878, 102 U.S.App.D.C. 167. Homicide <^> 270 

Assuming that trial court can direct verdict 
for defendant on insanity question, evidence 
would have to be virtually conclusive, given that 
defendant has burden of proving insanity by 
preponderance of the evidence. D.C.C.E. 
§ 24-301(j). Gilbert v. U. S., 1978, 395 A.2d 1. 
Criminal Law <&* 740 

Evidence that, inter alia, defendant suffered 
from severe personality disorder that caused 
him on occasion to disassociate when his sexual 
advances were rejected, and that while defen- 
dant was in this state, he did not have capacity 
for choice or control, was sufficient to allow 
jury to reasonably infer from all evidence that 
defendant had necessary mental capacity for 
first degree burglary when he entered victim's 
apartment armed with knife but that he did not 
have capacity for choice or control when he 
killed victim because of a then dissociative con- 
dition. D.C.C.E. §§ 22-501, 22-1 801(a), 
22-2403, 22-3202, 24-30 1Q). Harman v. U. S., 
1976, 351 A. 2d 504, certiorari denied 97 S.Ct. 
116, 429 U.S. 841, 50 L.Ed.2d 110. Criminal 
Law 0=> 570(1); Homicide <&* 237 

In prosecution for intoxication, evidence was 
insufficient to support trial judge's finding that 
defendant was not guilty because of insanity. 
D.C.Code 1951, §§ 24-301(a, b), 25-128. 
Williams v. District of Columbia (Cr.App. 1959) 
147A.2d773. Criminal Law <S=> 570(1) 

25. Jury instructions 

The district court of the District of Columbia 
was constitutionally authorized to instruct jury, 
pursuant to the District of Columbia statute, the 
defendants bore burden of proving by a prepon- 
derance of the evidence their insanity defenses 
as to nonfederal charges on trial. D.C.C.E. 
§ 24-30 l(j); U.S.C.A.Const. Amend. 14. U.S. v. 
Caldwell, C.A.D.C.1974, 543 F.2d 1333, 178 
U.S.App.D.C. 20, certiorari denied 96 S.Ct. 877, 
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423 U.S. 1087, 47 L.Ed.2d 97. Criminal Law 
®=> 782(14) 

Where offenses with which defendant was 
charged were allegedly committed at time w r hen 
the prosecution had the burden of proving crim- 
inal responsibility beyond a reasonable doubt 
once defendant had raised an insanity defense, 
where statute was thereafter amended to pre- 
clude acquittal on ground of insanity unless 
insanity was affirmatively established by a pre- 
ponderance of the evidence, and where defen- 
dant raised insanity defense, giving of instruc- 
tion, over objection, that defendant had burden 
of establishing his insanity defense by a prepon- 
derance of the evidence violated the ex post 
facto clause of the Constitution, despite conten- 
tion that amendment provided for a mere proce- 
dural change. D.C.C.E. § 24-301(j); 
U.S.C.A.Const. art. 1, § 9, cl. 3. U. S. v. 
Williams, C.A.D.C.1973, 475 F.2d 355, 154 
U.S.App.D.C. 244. Constitutional Law <Z* 202 

In prosecution for murder, instruction that if 
verdict of not guilty by reason of insanity was 
returned defendant would be committed to 
mental hospital until such time as it was estab- 
lished that he was no longer insane, was not 
objectionable for failure to add that he would be 
kept in hospital until he would not in reason- 
able future be dangerous to himself or others. 
D.C.Code 1951, § 24-301. Starr v. U.S., 
C.A.D.C.1958, 264 F.2d 377, 105 U.S.App.D.C. 
91, certiorari denied 79 S.Ct. 652, 359 U.S. 936, 
3 L.Ed.2d 639, rehearing denied 79 S.Ct. 1122, 
359 U.S. 999, 3 L.Ed.2d 987. Homicide &=> 
294.1 

Statement by trial judge that doctor testified 
that on prior occasion he found no mental dis- 
order whatever in defendant, and that defen- 
dant was a man of average intelligence, was not 
reversible error, though made in connection 
with statement to jury that if defendant should 
be acquitted by reason of insanity, he would be 
committed to a mental institution, where state- 
ment as to testimony of doctor was a remark in 
single sentence in middle of long charge, and 
trial judge did not relate testimony of doctor to 
time of trial or to any possible future time. 
D.C.Code 1951, §24-301. Lyles v. U.S., 
C.A.D.C.1957, 254 F.2d 725, 103 U.S.App.D.C. 
22, certiorari denied 78 S.Ct. 997, 356 U.S. 961, 
2 L.Ed.2d 1067, certiorari denied 80 S.Ct. 809, 
362 U.S. 943, 4 L.Ed.2d 771, certiorari denied 
82 S.Ct. 610, 368 U.S. 992, 7 L.Ed. 2d 529. 
Criminal Law <^> 1 166.22(4.1) 

Instruction that if defendant is found not 
guilty on ground of insanity, it then becomes 
duty of court to commit him to hospital, where 
he will remain until he is cured, and it is 
deemed safe to release him, and that when such 
time arrives, he will be released and will suffer 
no further consequences from his offense, was 
not reversibly erroneous. D.C.Code 1951, 
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§ 24-301. Lyles v. U.S., C.A.D.C.1957, 254 
F.2d 725, 103 U.S.App.D.C. 22, certiorari de- 
nied 78 S.Ct. 997, 356 U.S. 961, 2 L.Ed.2d 
1067, certiorari denied 80 S.Ct. 809, 362 U.S. 
943, 4 L.Ed.2d 771, certiorari denied 82 S.Ct. 
610, 368 U.S. 992, 7 L.Ed.2d 529. Criminal 
Law<S=> 1172.1(4) 

Where defendant pleads not guilty by reason 
of insanity, jury has right to know meaning of 
verdict of not guilty by reason of insanity as 
accurately as it knows by common knowledge 
the meaning of verdict of guilty and verdict of 
not guilty. D.C.Code 1951, § 24-301. Lyles v. 
U.S., C.A.D.C.1957, 254 F.2d 725, 103 U.S.App. 
D.C. 22, certiorari denied 78 S.Ct. 997, 356 U.S. 
961, 2 L.Ed.2d 1067, certiorari denied 80 S.Ct. 
809, 362 U.S. 943, 4 L.Ed.2d 771, certiorari 
denied 82 S.Ct. 610, 368 U.S. 992, 7 L.Ed. 2d 
529. Criminal Law <^> 773(1) 

When instruction is given jury as to effect of 
verdict of not guilty by reason of insanity, jury 
should simply be informed that such verdict 
means that accused will be confined in hospital 
for mentally ill until superintendent has certi- 
fied, and court is satisfied, that accused has 
recovered his sanity and will not in reasonable 
future be dangerous to himself or to others, in 
which event and at which time court shall order 
his release either unconditionally or under such 
conditions as court may see fit. D.C.Code 1951, 
§ 24-301. Lyles v. U.S., C.A.D.C.1957, 254 
F.2d 725, 103 U.S.App.D.C. 22, certiorari de- 
nied 78 S.Ct. 997, 356 U.S. 961, 2 L.Ed. 2d 
1067, certiorari denied 80 S.Ct. 809, 362 U.S. 
943, 4 L.Ed. 2d 771, certiorari denied 82 S.Ct. 
610, 368 U.S. 992, 7 L.Ed.2d 529. Criminal 
Law ©=> 773(1) 

Whenever defense of insanity is fairly raised, 
trial judge should instruct jury as to legal mean- 
ing of verdict of not guilty by reason of insanity. 
D.C.Code 1951, §24-301. Lyles v. U.S., 
C.A.D.C.1957, 254 F.2d 725, 103 U.S.App.D.C. 
22, certiorari denied 78 S.Ct. 997, 356 U.S. 961, 
2 L.Ed. 2d 1067, certiorari denied 80 S.Ct. 809, 
362 U.S. 943, 4 L.Ed.2d 771, certiorari denied 
82 S.Ct. 610, 368 U.S. 992, 7 L.Ed.2d 529. 
Criminal Law ©^ 773(1) 

If it affirmatively appears on record that de- 
fendant, who pleaded not guilty by reason of 
insanity, did not want instruction as to effect of 
verdict of not guilty by reason of insanity, Court 
of Appeals will not regard failure of trial court 
to give such instruction as grounds for reversal. 
D.C.Code 1951, § 24-301. Lyles v. U.S., 
C.A.D.C.1957, 254 F.2d 725, 103 U.S.App.D.C. 
22, certiorari denied 78 S.Ct. 997, 356 U.S. 961, 
2 L.Ed. 2d 1067, certiorari denied 80 S.Ct. 809, 
362 U.S. 943, 4 L.Ed, 2d 771, certiorari denied 
82 S.Ct. 610, 368 U.S. 992, 7 L.Ed. 2d 529. 
Criminal Law <3^ 1 173.3 

Where, in criminal trial involving question of 
sanity of defendant at time of commission of 
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offense, proper evidential foundation is laid, tri- 
al court should permit jury to consider right or 
wrong and irresistible impulse criteria in resolv- 
ing ultimate issue whether accused acted be- 
cause of mental disorder. D.C.Code 1951, 
§ 24-301. Douglas v. U.S., C.A.D.C.l 956, 239 
F.2d 52, 99 U.S.App.D.C. 232. Criminal Law 
®=> 773(2) 

In aid of determination of question whether 
accused acted because of mental disorder in 
committing crime, court may permit jury to 
consider whether accused understood nature of 
what he was doing, and whether his actions 
were due to failure, because of mental disease 
or defect, pro per lv to control his conduct. 
D.C.Code 1951, §24-301. Douglas v. U.S., 
C.A.D.C.l 956, 239 F.2d 52, 99 U.S.App.D.C. 
232. Criminal Law <$=> 773(2) 

In prosecution for housebreaking, wherein 
judge told jury that hospital Acting Superinten- 
dent had advised court that accused was found 
competent to stand trial and assist in his own 
defense, and after stating that court would com- 
mit accused to hospital if he were found not 
guilty by reason of insanity, judge added that 
accused would remain there until determined to 
be "of sound mind" by hospital authorities and 
that "if the authorities adhered to their last 
opinion on this point, he will be released very 
shortly", latter statement was highly prejudicial 
since it implied a warning that dire conse- 
quences might result from finding that accused 
was not guilty by reason of insanity. 18 U.S.C.A. 
§ 4244; D.C.Code 1951, § 24-301. Durham v. 
U.S., C.A.D.C.l 956, 237 F.2d 760, 99 U.S.App. 
D.C. 132. Criminal Law e^ 1166.22(7) 

When accused person has pleaded insanity, 
counsel may and judge should inform jury that 
if he is acquitted by reason of insanity he will be 
presumed to be insane and may be confined in 
hospital for insane as long as public safety and 
welfare require. D.C.Code 1951, § 24-30L 24 
U.S.C.A. § 211. Taylor v. U.S., C.A.D.C.l 955, 
222 F.2d 398, 95 U.S.App.D.C. 373. Criminal 
Law<^ 717, 773(1) 

Whenever there is some evidence that the 
accused suffered from a diseased or defective 
mental condition at the time the unlawful act 
was committed, trial court must provide jury 
with guides for determining whether accused 
can be held criminally responsible. D.C.Code, 
1951, § 24-301. Durham v. U.S., C.A.D.C. 1954, 
214 F.2d 862, 45 A.L.R.2d 1430, 94 U.S.App. 
D.C. 228. Criminal Law <3=> 773(1) 

Instructions to jury relative to criminal re- 
sponsibility must in substance advise jury that 
they may find defendant guilty only if they find, 
beyond reasonable doubt, from evidence and 
from facts fairly deducible, (1) that defendant 
was not suffering from diseased or defective 
mental condition at time of the act, or (2) that 
the act was not the result of such condition. 
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D.C.Code 1951, §24-301. Durham v. U.S., 
C.A.D.C.1954, 214 F.2d 862, 45 A.L.R.2d 1430, 
94 U.S.App.D.C. 228. Criminal Law ©=> 773(2) 

Upon request, trial court must instruct jury- 
on any lesser included offense for which there is 
evidentiary basis, when all elements of lesser 
offense are within greater offense. Smith v. 
U.S., 1.996, 686 A.2d 537, certiorari denied 1 18 
S.Ct. 1 15, 522 U.S. 839, 139 L.Ed.2d 67. Crim- 
inal Law ©=» 795(2.1) 

In insanity phase of prosecution for first-de- 
gree murder, armed robbery and sodomy, giv- 
ing standard jury instruction that defendant 
would be entitled to a hearing within 50 days of 
a verdict acquitting by reason of insanity and 
that such hearing could result in his release 
from custody was not error, even though defen- 
dant had previously sought to waive his right to 
such a hearing, apparently in order to avoid 
issuance of such instruction. D.C.Code 1981, 
§ 24-30 1(d), (d)(2). Adams v. U.S., 1986, 502 
A. 2d 1011. Criminal Law ©=> 790 

In prosecution for first-degree murder, ielony- 
murder and rape wherein defendant raised in- 
sanity defense, it was proper for trial court to 
advise jury that defendant had to prove his 
insanity by preponderance of the evidence. 
D.C.Code 1973, § 24-301(j). Doepel v. U. S., 
1981, 434 A.2d 449, certiorari denied 102 S.Ct. 
580, 454 U.S. 1037, 70 L.Ed.2d 483. Criminal 
Law ^782(14) 

26. Verdicts 

A general verdict of not guilty by reason of 
insanity carried with it a finding that, except for 
the question as to his sanity, defendant was 
guilty as charged. D.C.Code 1951, § 2 4-3 01(d). 
Rucker v. U. S., C.A.D.C.l 960, 280 F.2d 623, 
108 U.S.App.D.C. 75. Criminal Law <^ 881(1) 

In appropriate case there is duty to set aside 
verdict of guilty and to direct verdict of not 
guilty by reason of insanity; though this duty is 
to be performed with caution because of defer- 
ence due jury in resolving factual issues. 
D.C.Code 1951, §§ 22-2901, 24-301. Douglas v. 
U.S., C.A.D.C.l 956, 239 F.2d 52, 99 U.S.App. 
D.C. 232. Criminal Law <£=> 753.2(3.1), 913(5) 

Verdict of not guilty by reason of insanity 
simply means that despite fact that accused 
committed a crime, he is not criminally respon- 
sible for its commission and, but for fact that he 
was not culpable, he would have been guilty; 
consequence of such a verdict is confinement to 
mental institution in lieu of criminal penalty. 
D.C.C.E. § 24-301(d)(l). U. S. v. Tyler, 1977, 
376 A.2d 798. Criminal Law <$=> 893; Mental 
Healths 439.1 

Since burden is on defense to prove insanity, 
and since jury is always free to find a defendant 
sane even if Government does not contradict 
expert testimony by witnesses of its own, court 
should only in exceptional circumstances take 
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case from jury by directing verdict of insanity 
and thus it was reversible error for trial judge to 
take issue of defendant's sanity from jury for in 
so doing court in effect allowed experts to de- 
cide issue of sanity, an issue which was for jury 
alone to decide. D.C.C.E. § 24-301 .(j). U. S. v. 
Tvler, 1977, 376 A.2d 798. Criminal Law <3==> 
753.2(2), 1168 

Acquittal by reason of insanity is determina- 
tion of guilt, beyond reasonable doubt, of the 
acts charged. D.C.C.E. § 24-301(d)(l). U.S. v. 
Shorter, 1975, 343 A.2d 569. Criminal Law <$=> 
893 

27. Review 

Insanity acquittee seeking conditional release 
from hospital sufficiently raised, before district 
court, claim that hospital review board's inter- 
nal deliberations were not protected under deli- 
berative process privilege, thereby avoiding ap- 
plication of only plain error standard of review. 
Hinckley v. U.S., C.A.D.C.1998, 140 F.3d 277, 
329 U.S.App.D.C. 315. Federal Courts &» 617 

Court's findings concerning mental illness 
and dangerous propensities are not to be dis- 
turbed unless they lack support in record or rest 
on an erroneous legal principle. D.C.Code 
1961, § 24-301. Rouse v. Cameron, C.A.D.C. 
1966, 373 F.2d 451, 125 U.S.App.D.C. 366. 
Mental Health <&» 45 

Where a trial court, in a criminal prosecution, 
should have directed a judgment of acquittal by 
reason of insanity, notwithstanding the verdict, 
judgment of conviction would be vacated on 
appeal and case remanded with directions. 
D.C.Code 1951, § 24-301 (e). Isaac v. U. S., 
C.A.D.C. I960, 284 F.2d 168, 109 U.S.App.D.C. 
34. Criminal Law <3=» 1 188 

Where it appeared to Court of Appeals re- 
viewing conviction of an attempted abortion 
resulting in death that evidence did not permit 
trier of fact to conclude beyond a reasonable 
doubt that defendant had no mental disease or 
defect case would be remanded with instruc- 
tions that unless Government advised trial court 
without unreasonable delay that it can meet its 
burden of proof at a new trial, defendant is to 
be acquitted on ground of insanity and commit- 
ted to a mental hospital and dealt with in accor- 
dance with statute, that is, hospitalized until she 
is free from such abnormal condition as would 
render her dangerous to herself or community 
in the reasonably foreseeable future, D.C.Code 
1951, § 24-301. " Hopkins v. U.S., C.A.D.C. 1959, 
275 F.2d 155, 107 U.S.App.D.C. 126. Criminal 
Law<S=> 1188 

Though jury was not warranted on evidence 
in failing to entertain reasonable doubt that 
except for diseased mental condition defendant 
would have committed robberies, Court of Ap- 
peals would not direct that defendant be acquit- 
ted by reason of insanity, but would remand for 
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new trial, where testimony of expert who had 
not testified at second trial would be available 
at retrial, resolvable ambiguities existed in testi- 
mony, and dearth of prosecution's nonmedical 
testimony, might be overcome. D.C.Code 1951, 
§§ 14-308, 22-2901, 24-301. Douglas v. U.S., 
C.A.D.C. 1956, 239 F.2d 52, 99 U.S.App.D.C. 
232. Criminal Law @=> 1 1 89 

Court of Appeals' review of trial court's rul- 
ings with respect to defendant's competency to 
stand trial is limited to examination of whether 
trial court abused its discretion, exercise of 
which will not be lightly disturbed. D.C.C.E. 
§ 24-301 (a). Clyburn v. U. S., 1977, 381 A.2d 
260, certiorari denied 98 S.Ct. 1656, 435 U.S. 
999, 56 L.Ed.2d 90. Criminal Law <&=> 1148 

On appeal from order finding confined party 
ineligible for release from psychiatric hospital, 
the Court of Appeals could not supply its own 
valuation of evidence without improperly mis- 
casting it as finder of fact. D.C.C.E. 
§ 24-301(k). Harris v. U. S., 1976, 356 A.2d 
630. Mental Healths 438 

28. Habeas corpus — In general 

Under statute precluding a person who has 
been committed to a hospital for mentally ill 
after being acquitted by reason of insanity and 
who has not filed a motion for his release from 
applying for habeas corpus unless his remedy is 
inadequate or ineffective to test validity of his 
detention, defendant, who was committed under 
pre-Bolton procedures, was foreclosed from pe- 
titioning for federal habeas corpus, on ground 
that he should be released from confinement 
unless government bore burden of proving that 
his mental condition fell within intendment of 
relevant commitment statutes, until he first pre- 
sented to District of Columbia Superior Court 
his argument for altering burden of proof in 
regard to pre-Bolton defendants. D.C.C.E. 
§§ 24-301, 24-301 (d), (k)(l, 3, 7); ■ 28 U.S.C.A. 
§ 2255. Johnson v. Robinson, C.A.D.C. 1974, 
509 F.2d 395, 166 U.S.App.D.C. 62. Habeas 
Corpus <§=> 333 

Administrative remedy for mental patient 
which must be exhausted prior to petition for 
habeas corpus is medical examination rather 
than request for examination and if examination 
has been conducted within six months prior to 
habeas corpus petition, the administrative reme- 
dy was exhausted. D.C.C.E. §§21-546, 21-548, 
24-301, 24-301(d). Dixon v. Jacobs, C.A.D.C. 
1970, 427 F.2d 589, 138 U.S.App.D.C. 319. 
Habeas Corpus <&= 28 1 

Only if required medical examination is in 
progress when mental patient's habeas corpus 
petition is filed has the patient failed to exhaust 
his administrative remedy of complete medical 
examination. D.C.C.E. §§ 21-546, 21-548, 
24-301, 24-301(d). Dixon v. Jacobs, C.A.D.C. 



774 



INSANE DEFENDANTS 

1970, 427 F.2d 589, 138 U.S.App.D.C. 319. 
Habeas Corpus ^ 281 

If mental patient is undergoing medical exam- 
ination at time his petition for habeas corpus is 
filed, district court should defer action on the 
petition pending mental hospital's completion of 
the examination and if, after completion, the 
patient desires to continue with his petition, 
district court should proceed to determination 
of the issues. D.C.C.E. §§ 21-546, 21-548, 
24-301, 24-301(d). Dixon v. Jacobs, C.A.D.C. 
1970, 427 F.2d 589, 138 U.S.App.D.C. 319. 
Habeas Corpus ^281, 689 

Mental hospital's return to habeas corpus pe- 
tition filed by mental hospital was not sufficient 
to warrant trial court in denying plenary hear- 
ing on patient's mental condition at time of 
filing of petition. D.C.C.E. §§ 21-546, 21-548, 
24-301 (e). Dixon v. Jacobs, C.A.D.C. 1970, 427 
F.2d 589, 138 U.S.App.D.C. 319. Habeas Cor- 
pus <3= 683 

Patients committed to mental hospital after 
being found not guilty by reason of insanity may 
establish their eligibility for release by writ of 
habeas corpus. D.C.C.E. § 24-301 (d). Bolton 
v. Harris, C.A.D.C.1968, 395 F.2d 642, 130 
U.S.App.D.C. 1. Habeas Corpus <^ 538 

Where petitioner had not himself sought in- 
troduction of insanity defense at his trial and 
had not acquiesced in assertion of that defense, 
his commitment to hospital for the mentally ill 
following his acquittal by reason of insanity was 
not authorized and he was entitled to habeas 
corpus. D.C.C.E. §§21-501 to 21-591, 21-544, 
21-545, 22-3204, 2 4-301 (a, d). Rouse v. Cam- 
eron, C.A.D.C. 1967, 387 F.2d 241, 128 U.S.App. 
D.C. 283. Habeas Corpus <$=> 538; Mental 
Health <3^ 439.1 

Patient, who had been committed to hospital 
under statute after having been acquitted on 
criminal charge solely on ground that he was 
insane, who had received little or no treatment 
at hospital, and who brought habeas corpus 
proceeding in federal District Court, was enti- 
tled to hearing and findings as to whether he 
was receiving adequate treatment, and, if he 
was not, District Court could allow hospital 
reasonable opportunity to initiate treatment, 
and unconditional or conditional release might 
be in order if it should appear that opportunity 
for treatment had been exhausted or treatment 
was otherwise inappropriate. D.C. Code 1961, 
§ 24-30 1(d). Tribby v. Cameron, C.A.D.C. 1967, 
379 F.2d 104, 126 U.S.App.D.C. 327. Habeas 
Corpus*^ 743,797 

Petitioner involuntarily committed to mental 
hospital on being acquitted of an offense by 
reason of insanity had right to treatment that 
was cognizable in habeas corpus, and law and 
justice required remand for hearing and find- 
ings on whether petitioner had received ade- 
quate treatment and, if not, the details and 
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circumstances underlying the reason why he 
had not. D.C.Code 1961, §§ 21-501, 21-543, 
21-561 to 21-564, 21-589, 24-301; 28 U.S.C.A. 
§§ 2241(c) (3), 2243. Rouse v. Cameron, 
C.A.D.C. 1966, 373 F.2d 451, 125 U.S.App.D.C. 
366. Habeas Corpus <S=> 538, 863 

Habeas corpus petition filed by one who was 
confined to hospital following acquittal by rea- 
son of insanity, alleging that he was free from 
named mental conditions, of sound mind and 
not dangerous to himself or society, together 
with return, presented question of fact requiring 
resolution, assuming it was not raised in un- 
timely fashion. 24 D.C.Code 1961, § 24-301 (d); 
28 U.S.C.A. § 2244. Whittaker v. Overholser, 
C.A.D.C.1962, 299 F.2d 447, 112 U.S.App.D.C. 
66. Habeas Corpus €=> 683 

If District Court were to find that habeas 
corpus petition filed by one committed to men- 
tal hospital following acquittal by reason of in- 
sanity, which, together with return, presented 
factual issue, was not procedurally premature, 
court was to grant hearing, on question of eligi- 
bility for release under statute, 24 D.C.Code 
1961, § 24-301(d). Whittaker v. Overholser, 
C.A.D.C.1962, 299 F.2d 447, 112 U.S.App.D.C. 
66. Habeas Corpus «^ 863 

Where doctors who testified at habeas corpus 
proceeding for release of inmate who had been 
committed after acquittal by reason of insanity 
were among those whom he had called as wit- 
nesses in his own behalf at criminal trial and 
were thoroughly familiar with his history and 
behavior at hospital, and inmate did not request 
testimony of members of Commission on Mental 
Health, although private psychiatrists were not 
available to testify as to inmate's mental condi- 
tion at time of proceeding, inmate received due 
process of law. D.C.Code 1951, § 24-301(d). 
Curry v. Overholser, C.A.D.C. 1960, 287 F.2d 
137, 109 U.S.App.D.C. 283. Constitutional Law 
<^ 255(5) 

Habeas corpus jurisdiction of District Court 
was properly invoked for release from hospital 
to which petitioner was committed by Munici- 
pal Court on being found not guilty of crime by 
reason of insanity. 28 U.S.C.A. § 2255; 
D.C.Code 1951, § 24-30 1(b). O'Beirne v. Over- 
holser, C.A.D.C. 1960, 287 F.2d 133, 109 
U.S.App.D.C. 279. Habeas Corpus <3^ 538 

Under statutory provisions authorizing one 
confined to mental institution because of his 
acquittal of crime by reason of insanity to main- 
tain habeas corpus proceeding to test legality of 
his confinement, habeas corpus hearing is de 
novo proceeding to examine into petitioner's 
existing mental condition, and at such hearing 
he is free to put in evidence, both lay and 
expert, to demonstrate that he has recovered to 
the point where he will not be dangerous to 
himself or others. D.C.Code 1951, § 24-301. 
Ragsdale v. Overholser, C.A.D.C. 1960, 281 F.2d 
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943, 108 U.S.App.D.C. 308. Habeas Corpus <$=> 
538, 712.1 

Where petitioner was committed to hospital 
after acquittal by reason of insanity and his 
petition for habeas corpus failed to allege that 
he would not in the reasonable future be dan- 
gerous to himself or others and the hospital 
superintendent stated that he could not certify 
that the petitioner had recovered and petitioner 
failed to put in issue the superintendent's con- 
clusion, district judge properly concluded that a 
hearing was not necessary. D.C.Code 1951/ 
§ 24-301. Fielding v. Overholser, C.A.D.C. 
1959, 268 F.2d 898, 106 U.S.App.D.C. 23. Ha- 
beas Corpus <£=> 743 

Person in commitment of District of Colum- 
bia hospital and housed in maximum security 
ward could not seek federal habeas corpus relief 
before he exhausted remedies under District of 
Columbia law. 28 U.S.C.A. § 2254(b, c); 
D.C.Code 1981, § 24-30 l(k). Thomas v. Saint 
Elizabeth's Hosp., 1989, 720 F.Supp. 14, af- 
firmed 919 F.2d 182, 287 U.S.App.D.C. 73. Ha- 
beas Corpus *3^ 281 

Mental hospital superintendent's return in ha- 
beas corpus proceeding by inmate, asserting 
generally that inmate had not recovered from 
"abnormal mental condition" and required fur- 
ther treatment, without explaining quoted 
phrase or describing past or future treatment, 
was insufficient on its face. D.C.Code 1951, 
§ 24-301 (c-e). O'Beirne v. Overholser, 
D.D.C1961, 193 F.Supp. 652, reversed 302 F.2d 
852, 112 U.S.App.D.C. 267. Habeas Corpus <£=» 
681 

In habeas corpus proceeding brought by peti- 
tioner who had been committed to St. Eliza- 
beth's Hospital after being found not guilty of 
criminal charge by reason of insanity and who 
alleged that he was receiving no individual psy- 
chotherapy at hospital and that no further insti- 
tutional care was necessary, petitioner was not, 
on facts disclosed, entitled to independent ex- 
amination by member of mental health commis- 
sion. D.C.Code 1951, § 24-301 (d). Hay ward v. 
Overholser, D.D.C1960, 191 F.Supp. 464. Ha- 
beas Corpus <£=> 688 

Records of Municipal Court imported verity, 
and in habeas corpus proceeding brought by 
patient of hospital for the mentally ill, court 
would not go behind record to determine 
whether patient had had opportunity to present 
his defense in Municipal Court prosecution in 
which he had been found not guilty by reason of 
insanity at time offense was committed. 
D.C.Code 1951, § 24-30 1(d). O'Beirne v. Over- 
holser, D.D.C1960, 180 F.Supp. 572, reversed 
287 F.2d 133, 109 U.S.App.D.C. 279. Habeas 
Corpus ©=702 

Use of writ of habeas corpus may not be 
limited by statute, and person who claims to be 
deprived of his liberty illegally may always re- 
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sort to writ. D.C.Code 1951, § 24-301 (g). 
O'Beirne v. Overholser, D.D.C1960, 180 
F.Supp. 572, reversed 287 F.2d 133, 109 
U.S.App.D.C. 279. Habeas Corpus <&=» 912 

In habeas corpus proceeding seeking uncon- 
ditional release from mental institution to which 
petitioner had been committed after acquittal 
on ground of insanity, return to writ of habeas 
corpus filed on behalf of superintendent of men- 
tal hospital stating that psychosis from which 
petitioner was suffering was in remission since 
his readmission to hospital on a certain date did 
not warrant granting of petitioner's uncondi- 
tional release from hospital. D.C.Code 1951, 
§ 24-30 l(d, e). In re Rosenfield, D.D.C1957, 
157 F.Supp. 18, remanded 262 F.2d 34, 104 
U.S.App.D.C. 322. Habeas Corpus <$=> 683 

29. Multiple petitions, habeas corpus 

Where mental hospital patient's habeas cor- 
pus petition for release from mental hospital 
was based on his mental health at time petition 
was filed, petition was not subject to dismissal 
on grounds that the merits of his claim had 
been determined in prior proceedings or that 
failure to present the issues in prior proceedings 
amounted to inexcusable neglect. D.C.C.E. 
§§21-546, 21-548, 24-30 1(e). Dixon v. Jacobs, 
C.A.D.C.1970, 427 F.2d 589, 138 U.S.App.D.C. 
319. Habeas Corpus <3=> 898(3) 

Where ten months had elapsed between deni- 
al of previous petition for habeas corpus and 
mental patient's subsequent petition, sufficient 
time had passed for patient to raise issue that 
his condition at time of petition warranted his 
release from confinement in mental institution. 
D.C.C.E. §§ 21-546, 2 1-548, 24-301(e); 28 
U.S.C.A. § 2244(a). Dixon v. Jacobs, C.A.D.C. 
1970, 427 F.2d 589, 138 U.S.App.D.C. 319. 
Habeas Corpus ©=> 898(3) 

Affirmance of judgment denying writ of habe- 
as corpus to one who had been committed to 
hospital pursuant to statute following verdict of 
not guilty by reason of insanity was without 
prejudice to filing of new petition for writ. 
D.C.Code 1961, § 24-30 l(d, e). Miller v. Cam- 
eron, C.A.D.C. 1964, 335 F.2d 986, 118 U.S.App. 
D.C. 323. Habeas Corpus @=> 894.1 

30. Burden of proof, habeas corpus 

As habeas corpus proceeding on petition of 
mental patient for complete release from con- 
finement is not strictly adversary in nature, con- 
ventional rules regarding burden of coming for- 
ward with evidence do not apply and hearing 
court and the parties bear equal responsibility 
to see that decision is had upon all the relevant 
evidence. D.C.C.E. §§ 21-546 to 21-549, 
24-301 (g). Dixon v. Jacobs, C.A.D.C.1970, 427 
F.2d 589, 138 U.S.App.D.C. 319. Habeas Cor- 
pus <£=> 711 
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Mental patient who seeks complete release 
from confinement by writ of habeas corpus 
need only establish, by preponderance of the 
evidence, that he is no longer likely to injure 
himself or other persons because of mental ill- 
ness. D.C.C.E. §§ 21-546 to 21-549, 24-30 1(g). 
Dixon v. Jacobs, C.A.D.C.l 970, 427 F.2d 589, 
138 U.S.App.D.C. 319. Habeas Corpus <3=* 732 

Burden of proof, in habeas corpus proceeding 
by one committed to mental hospital after being 
found not guilty by reason of insanity, is the 
same as that for civilly committed patients. 
D.C.C.E. § 24-301(d). Bolton v. Harris, 
C.A.D.C.1968, 395 F.2d 642, 130 U.S.App.D.C. 
1 . Habeas Corpus <£=> 7 I 1 

To establish eligibility for release on habeas 
corpus, patient committed to mental hospital 
after being found not guilty of offense by reason 
of insanity must prove freedom from such ab- 
normal mental condition as would make indi- 
vidual dangerous to himself or community in 
reasonablv foreseeable future. D.C.C.E. 
§ 24-301 (e). Bolton v. Harris, C.A.D.C.1968, 
395 F.2d 642, 130 U.S.App.D.C. 1. Habeas 
Corpus &* 538 

Rule that habeas corpus petitioner must prove 
that his detention is illegal by preponderance of 
evidence applies in habeas corpus proceeding 
by one committed to mental hospital after being 
found not guilty of offense by reason of insanity, 
and thus court must find, by preponderance of 
evidence, that patient's commitment is no long- 
er valid, that is, that he is no longer likely to 
injure himself or other persons due to illness. 
D.C.C.E. §§ 21-545(b), 24-301 (a, d, e). Bolton 
v. Harris, C.A.D.C.1968, 395 F.2d 642, 130 
U.S.App.D.C. 1. Habeas Corpus @=» 732 

Petitioner seeking release from hospital by 
writ of habeas corpus after commitment pursu- 
ant to statute after being found not guilty of 
crime by reason of insanity has burden of show- 
ing his eligibility for relief and must establish 
freedom from such abnormal mental condition 
as would make individual dangerous to himself 
or community in reasonably foreseeable future. 
D.C.Code 1961, § 24-301 (d). Collins v. Camer- 
on, C.A.D.C.1967, 377 F.2d 945, 126 U.S.App. 
D.C. 306. Habeas Corpus <3=> 71 1 

In view of statute providing that person who 
has been committed to hospital for mentally ill 
because he was acquitted of criminal offense 
solely on ground of insanity at time of commis- 
sion may be released unconditionally by District 
Court if superintendent certifies that he has 
recovered, that he will not in reasonable future 
be dangerous to himself or others, and that, in 
opinion of superintendent, he is entitled to un- 
conditional release, to demonstrate at habeas 
corpus hearing that he is entitled to uncondi- 
tional release, the patient must show that he has 
recovered, that he will not in reasonable future 
be dangerous to others and that superintendent 
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acted arbitrarily and capriciously in refusing to 
certify him and recommend him for uncondi- 
tional release. D.C.Code 1951, § 24-30 l(d, e, 
g). Overholser v. Russell, C.A.D.C.l 960, 283 
F.2d 195, 108 U.S.App.D.C. 400. Habeas Cor- 
pus ©=» 711 

Petitioner maintaining proceeding for writ of 
habeas corpus to secure release from mental 
institution in which he has been confined upon 
his acquittal of criminal charge by reason of 
insanity has heavy burden of proof that he is not 
dangerous or potentially dangerous to himself 
or others, exceeding a standard of proof by a 
preponderance of evidence, and in a close case, 
even where preponderance of evidence favors 
the petitioner, the doubt, if reasonable doubt 
exists about danger to public or patient, cannot 
be resolved so as to risk danger to public or 
individual. D.C.Code 1951, § 24-301. Rags- 
dale v. Overholser, C.A.D.C.l 960, 281 F.2d 943, 
108 U.S.App.D.C. 308. Habeas Corpus <$=> 732 

Person who sought release from hospital to 
which he had been committed after having been 
found not guilty of housebreaking and larceny 
on ground of insanity had burden of proving by 
a preponderance of evidence that he had recov- 
ered his sanity and would not in reasonably- 
foreseeable future be dangerous to himself or 
others by reason of mental disease or defect, 
and that failure of superintendent of hospital to 
certify him for release was arbitrary or capri- 
cious" D.C.Code 1961, § 24-301(c ; g). Robert- 
son v. Cameron, D.D.C1963, 224 F.Supp. 60. 
Habeas Corpus 3=> 732 

In habeas corpus proceeding brought by peti- 
tioner claiming right to be released from hospi- 
tal for the mentally ill, it was necessary for 
petitioner to show not only that he had recov- 
ered his sanity but also that superintendent of 
hospital was arbitrarily and capriciously with- 
holding certificate of recovered sanity; and, on 
record presented, such burden was not sus- 
tained. D.C.Code 1951, § 24-301(d). O'Beirne 
v. Overholser, D.D.C1960, 180 F.Supp. 572, re- 
versed 287 F.2d 133, 109 U.S.App.D.C. 279. 
Habeas Corpus 0=^ Til 



31. 



Sufficiency of evidence, habeas cor- 



pus 



Conclusion that petitioner who had been 
committed to hospital under statute following 
directed verdict of not guilty by reason of insan- 
ity failed to sustain burden of showing entitle- 
ment to unconditional release from hospital the 
superintendent of which had stated both at time 
of trial and on habeas corpus that he was with- 
out mental disorder was not without evidentiary 
support, in view of conflicting psychiatric testi- 
mony. D.C.Code 1961, § 24-301(d). Miller v. 
Cameron, C.A.D.C.l 964, 335 F.2d 986, 118 
U.S.App.D.C. 323. Habeas Corpus <^> 732 
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Evidence disclosed that director of hospital, 
to which petitioner had been committed follow- 
ing his acquittal by reason of insanity, was not 
arbitrary in refusing discharge. 18 U.S.C.A. 
§§ 3, 2113(a); D.C.Code 1951, § 24-301(d). 
Foller v. Overholser, C.A.D.C. 1961, 292 F.2d 
732, 110 U.S.App.D.C. 239. Habeas Corpus <&* 
732 

Evidence supported finding that inmate, who 
was seeking release from confinement in mental 
hospital as insane criminal, was at time of the 
habeas corpus proceeding suffering from abnor- 
mal mental condition and would be dangerous 
to himself and others if released. D.C.Code 
1951, § 24-30 1(d). Curry v. Overholser, 
C.A.D.C. 1960, 287 F.2d 137, 109 U.S.App.D.C. 
283. Habeas Corpus €=> 732 

In proceeding brought by one who was con- 
fined to mental institution following his acquit- 
tal of criminal charge by reason of insanity, to 
secure his release from institution, District 
Court, in denying writ, made permissible choice 
between expert evidence that he was dangerous 
and other evidence, including testimony of lay- 
men, tending to suggest that he was not. 
D.C.Code 1951, § 24-301. Ragsdale v. Overhol- 
ser, C.A.D.C. 1960, 281 F.2d 943, 108 U.S.App. 
D.C. 308. Habeas Corpus <&* 732 

Under statute authorizing persons confined to 
mental institution by reason of having been ac- 
quitted of crime on ground of insanity to test 
legality of their commitments by habeas corpus, 
certificate of superintendent of mental institu- 
tion, in form of conclusion, may be disregarded 
by the district judge if it is not supported by 
medical recitals which satisfy or persuade him 
that the conclusion is correct. D.C.Code 1951, 
§ 24-301. Ragsdale v. Overholser, C.A.D.C. 
I960, 281 F.2d 943, 108 U.S.App.D.C. 308. 
Habeas Corpus <3=> 732 

Jn habeas corpus proceeding by one who had 
been committed to mental hospital after being 
found not guilty of robbery by reason of insani- 
ty, where superintendent of hospital had refused 
to certify that petitioner had recovered sanity 
and would not in reasonable future be danger- 
ous to himself or others, evidence did not war- 
rant release of petitioner despite opinion of two 
psychiatrists denying present mental disease, 
where seven psychiatrists agreed that petitioner 
was a sociopathic personality with dyssocial 
outlook and would be dangerous to community 
if released. D.C.Code 1951, § 24-301(d, e, g). 
Overholser v. Leach, C.A.D.C. 1958, 257 F.2d 
667, 103 U.S.App.D.C. 289, certiorari denied 79 
S.Ct. 1152, 359 U.S. 1013, 3 L.Ed.2d 1038. 
Habeas Corpus <£=> 732 

In habeas corpus proceeding by petitioner, 
who had been committed as an insane person 
pursuant to verdict, in murder prosecution, of 
not guilty by reason of insanity, evidence sus- 
tained determination that petitioner had not 
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been restored to mental health and justified 
discharge of writ. D.C.Code 1940, § 24-301; 
24 U.S.C.A. § 211. Orencia v. Overholser, 
1947, 163 F.2d 763, 82 U.S.App.D.C. 285. Ha- 
beas Corpus ^ 732 

Evidence in habeas corpus proceeding by per- 
son committed to hospital for mentally ill after 
being found not guilty of crime on ground of 
insanity established that person committed had 
recovered his sanity and was not likely in rea- 
sonably foreseeable future to be dangerous to 
himself or others by reason of any mental dis- 
ease or defect. D.C.Code 1961, § 24-301(c, g). 
Robertson v. Cameron, D.D.C1963, 224 F.Supp. 
60. Habeas Corpus <3^ 732 

32. Findings, habeas corpus 

Finding that petitioner himself sought intro- 
duction of insanity defense at his trial was clear- 
ly erroneous in view of evidence, including evi- 
dence that new counsel retained by petitioner's 
mother did not confer with petitioner prior to 
filing motion for pretrial mental examination 
and that petitioner did not even know new 
counsel's identity when he saw him at hearing 
on the motion and thought that he was still 
being represented by assigned counsel. 
D.C.C.E. §§ 22-3204, 24-301(a, d). Rouse v. 
Cameron, C.A.D.C. 1967, 387 F.2d 241, 128 
U.S.App.D.C. 283. Habeas Corpus <S=> 718 

Finding that petitioner evidenced his acquies- 
cence in insanity defense by waiting almost four 
years to attack validity of his mandatory com- 
mitment to hospital for the mentally ill was not 
warranted in light of petitioner's apparent dis- 
abilities, including his lack of financial means 
and learning in the law and the likelihood that 
he had been suffering from some mental illness. 
D.C.C.E. §§ 22-3204, 24-301 (a, d). Rouse v. 
Cameron, C.A.D.C. 1967, 387 F.2d 241, 128 
U.S.App.D.C. 283. Habeas Corpus ®=> 718 

Findings and conclusions in habeas corpus 
proceeding were insufficient to show that peti- 
tioner had fair trial before being committed to 
hospital by Municipal Court after being found 
not guilty of crime by reason of insanity. 
D.C.Code 1951, § 24-301. O'Beirne v. Overhol- 
ser, C.A.D.C. 1960, 287 F.2d 133, 109 U.S.App. 
D.C. 279. Habeas Corpus <3=> 797 

In habeas corpus proceeding brought by one 
who had been committed to mental institution 
upon acquittal of criminal charges on ground of 
insanity, brought to secure release from institu- 
tion, finding that petitioner was no longer men- 
tally ill was clearly erroneous. D.C.Code 1951, 
§ 24-301(g). Overholser v. Russell, C.A.D.C. 
1960, 283 F.2d 195, 108 U.S.App.D.C. 400. 
Habeas Corpus ©^ 718 

33. Review, habeas corpus 

Where, because district court held no hearing 
on habeas corpus petition, reviewing court had 
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no facts before it on which to determine wheth- 
er petitioner, who had been committed to men- 
tal hospital following acquittal on ground of 
insanity and recommitted following Bolton-type 
hearing, was receiving treatment in least re- 
strictive alternative consistent with legitimate 
purposes of commitment, order denying habeas 
corpus relief was vacated and case remanded. 
D.C.C.E. § 24-30 1(d) (2). Ashe v. Robinson, 
C.A.D.C.1971, 450 F.2d 681, 146 U.S.App.D.C. 
220. Habeas Corpus &* 864(2) 

Absence of findings relating reason for denial 
of habeas corpus petitioned for by one commit- 
ted to mental hospital following acquittal by 
reason of insanity required reviewing court to 
retain jurisdiction and remand to give District 
Court opportunity to amplify record to set forth 
such reasons. 24 D.C.Code 1961, § 24-30 1(d); 
28 U.S.C.A. § 2244. Whittaker v. Overholser, 
C.A.D.CJ962, 299 R2d 447, 112 U.S.App.D.C. 
66. Habeas Corpus ( 3= 5 863 

Where accused was found not guilty by rea- 
son of insanity and was committed to hospital 
and some two months thereafter accused peti- 
tioned for writ of habeas corpus without pre- 
payment of costs and District Court denied such 



petition without a hearing and without stating 
reasons for denial, case could be remanded and 
District Court, if it rejected allegation of pover- 
ty, would be required to state basis for such 
rejection, and if leave to file without costs was 
permitted or if accused should pay necessary 
filing fees, hospital superintendent would be 
directed to report as to accused's condition, and 
upon the return the District Court should con- 
duct hearing to determine whether accused had 
recovered sanity and would not be dangerous to 
himself or others in reasonable future. 
D.C.Code 1951, §§ 22-1901, 22-2801, 24-301; 
28 U.S.C.A. §§ 1915(d), 2243, 2244. Tatem v. 
U. S., C.A.D.C.1960, 275 F.2d 894, 107 U.S.App. 
D.C. 230. Habeas Corpus ®=> 863 

In habeas corpus proceeding brought by peti- 
tioner claiming right to be released from hospi- 
tal for the mentally ill, court could not try de 
novo issue as to whether petitioner had ever 
been insane, or whether he had recovered his 
sanity. D.C.Code 1951, § 24-30 1(g). O'Beirne 
v. Overholser, D.D.C1960, 180 F.Supp. 572, re- 
versed 287 F.2d 133, 109 U.S.App.D.C. 279. 
Habeas Corpus @=» 761 



§ 24-502. Commitment while serving sentence. 

Any person while serving sentence of any court of the District of Columbia 
for crime, in a District of Columbia penal institution, and who, in the opinion of 
the Director of the Department of Corrections of the District of Columbia, is 
mentally ill, shall be referred by such Director to the psychiatrist functioning 
under § 24-306, and if such psychiatrist certifies that the person is mentally ill, 
this shall be sufficient to authorize the Director to transfer such person to a 
hospital for the mentally ill to receive care and treatment during the continu- 
ance of his mental illness. 

(Man 3, 1901, 31 Stat. 1340, ch. 854, § 928; Aug. 9, 1955, 69 Stat. 611, ch. 673, § 2.) 



Prior Codifications 

1981 Ed., § 24-302. 
1973 Ed., § 24-302. 



Historical and Statutory Notes 



Cross References 



Section References 

This section is referred to in § 1 1-2601 . 

Library References 
Key Numbers Encyclopedias 

Prisons <s=>13.5. C.J.S. Prisons and Rights of Prisoners §§ 130 

Westlaw Key Number Search: 310kl3.5. to 132, 137. 



Judicial commitment, 



United States Supreme Court 

Mentally ill prisoners, 
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Commitment, 

Sexually violent offenders, 

Civil commitment of sexually violent of- 
fenders, due process, ex post facto 
laws, double jeopardy, see Kansas v. 
Hendricks, 1997, .1 17 S.Ct. 2072. 
Commitment of insane criminals, release 
hearings, hospitalization for term long- 
er than period of incarceration if con- 
victed, see Jones v. U.S., U.S.Dist.Col. 
1983, 103 S.Ct. 3043, 463 U.S. 354, 77 
L.Ed.2d 694. 

Insanity acquittee, continued confine- 
ment based on antisocial personality, 
see Foucha v. Louisiana, U.S.La.1992, 
112 S.Ct. 1780, 504 U.S. 71, 118 
L.Ed.2d 437. 
In vo I it n ta ry treatm ent, 



Involuntary transfer of prisoner to mental 
hospital, see Vitek v. Jones, U.S. Neb. 
1980, 100 S.Ct. 1254, 445 U.S. 480, 63 
L.Ed.2d 552. 

Mentally ill prisoners, treatment with an- 
tipsychotic drugs, hearing, see Wash- 
ington v. Harper, U.S.Wash. 1 990, 110 
S.Ct. 1028, 494 U.S. 210, 108 L.Ed.2d 
178. 

Proceedings under Illinois Sexually Dan- 
gerous Persons Act, see Allen v. Illinois, 
U.S.I11.1986, 106 S.Ct. 2988, 478 U.S. 
364, 92 L.Ed. 2d 296. 
Involuntary commitment, 
Transfer from prison, 

Involuntary transfer of prisoner to mental 
hospital, see Vitek v. Jones, U.S. Neb. 
1980, 100 S.Ct. 1254, 445 U.S. 480, 63 
L.Ed.2d 552. 



Notes of Decisions 



Escape from hospital 4 
Hearings 2 

Release from hospital 3 
Transfers 1 



1 . Transfers 

If accused who pleads guilty is found to be in 
need of psychiatric assistance, he may be trans- 
ferred to hospital for mentally ill following sen- 
tence. D.C.Code 1961, § 24-302. Lynch v. 
Overholser, U.S.Dist.Col. 1962, 82 S.Ct. 1063, 
369 U.S. 705, 8 L.Ed.2d 211, 20 0.0.2d 383. 
Criminal Law <^ 981(1) 

If prisoner serving sentence on conviction of 
crime is presently insane or of unsound mind or 
otherwise defective, prison authorities may and 
presumably should transfer him to an appropri- 
ate institution, so that he may be given treat- 
ment for his condition. 18 U.S.C.A. § 4241; 
D.C.Code 1951, § 24-302. Carter v. U. S., 
C.A.D.C.1960, 283 F.2d 200, 108 U.S.App.D.C. 
405. Prisons^ 13.5(1) 

Statute and court rule authorizing emergency 
transfer of prisoner serving sentence to psychi- 
atric hospital do not require warrant of commit- 
ment or detainer, with "warrant" being defined 
as written order directing arrest of person, is- 
sued by court, body, or official having authority 
to issue warrants, and "detainer" being defined 
as restraint of man's personal liberty against his 
will. D.C.Code 1981, § 24-302; Mental Health 
Rule 9(j). In re Khamvongsa, 1997, 697 A.2d 
19. Prisons©* 13.5(1) 

Inmate who was transferred to psychiatric 
hospital on emergency basis was not entitled to 
statutory forfeiture of $500 for failure to deliver 
copy of warrant of commitment or detainer to 
inmate within six hours; there was no warrant 
or detainer which could be produced, and in- 



mate was provided with copies of all documents 
relevant to detention. D.C.Code 1981, 
§§ 16-1905, 24-302; Mental Health Rule 9(j). 
In re Khamvongsa, 1997, 697 A. 2d 19. Prisons 
<$=> 10 

Federal statute which deals with transfer of 
mentally ill persons and which provides that 
when federal prisoner is transferred to mental 
hospital, he is to be kept there until restored to 
sanity or health or until maximum sentence is 
served, is not integral component of federal 
good-time scheme but rather constitutes di- 
rective to hold entire good-time system in abey- 
ance while another set of provisions, the federal 
transfer scheme, is being employed. D.C.C.E. 
§24-302; 18 U.S.C.A. § 4241. Dobbs v. Never- 
son, 1978, 393 A.2d 147. Prisons ©=> 13.5(1) 

2. Hearings 

Transfer of prisoners to mental hospital re- 
quires protective procedures at least similar to 
those provided in 1964 Civil Commitment Act 
providing full system of procedural safeguards 
before finding of mental illness can be made. 
D.C.C.E. §§ 21-501 et seq., 21-543, 21-545 to 
21-547, 24-106, 24-302, 24-303. Matthews v. 
Hardy, C.A.D.C.1969, 420 F.2d 607, 137 
U.S.App.D.C. 39, certiorari denied 90 S.Ct. 
1231, 397 U.S. 1010, 25 L.Ed. 2d 423. Mental 
Health <^ 436.1 

Under statute providing that if director of 
department of corrections believes prisoner is 
mentally ill, he can refer prisoner to psychiatrist 
and, if psychiatrist concurs in that belief, di- 
rector can then transfer prisoner to mental hos- 
pital, before prisoner can be involuntarily trans- 
ferred he is entitled to judicial hearing, jury 
trial, and same rights of notice, counsel and 
cross-examination as are provided for in 1964 
Civil Commitment Act and same procedures for 
release from hospital as are embodied in the 
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Act. D.C.C.E. §§ 21-501 et seq., 21-543, 
21-545 to 21-547, 24-106, 24-302, 24-303. 
Matthews v. Hardy, C.A.D.C. 1969, 420 F.2d 
607, 137 U.S.App.D.C. 39, certiorari denied 90 
S.Ct. 1231, 397 U.S. 1010, 25 L.Ed.2d 423. 
Mental Health <3=> 436.1 

That prisoner was back in prison at time case 
was heard did not relieve court of obligation to 
appraise validity of prison officials' continuing 
policy of commitments without hearing to men- 
tal institutions, inasmuch as prisoner was still 
subject to that policy. D.C.C.E. §§ 21-545, 
21-546 et seq., 24-302. Matthews v. Hardy, 
C.A.D.C. 1969, 420 F.2d 607, 137 U.S.App.D.C. 
39, certiorari denied 90 S.Ct. 1231, 397 U.S. 
1010, 25 L.Ed.2d 423. Mental Health <^ 436.1 

Prisoner is entitled to notice, judicial hearing, 
and, if requested, to jury trial before he can be 
involuntarily transferred from prison to mental 
institution. " D.C.Code 1973, §§ 21-501 et seq., 
24-302; U.S.C.A.Const.Amend. 14. In re Hurt, 
1981, 437 A.2d 590. Prisons <$=> 13.5(3) 

3. Release from hospital 

Congress could not have believed that local 
District of Columbia prisoner would have any 
less need for continued treatment, or would 
be any less a danger to himself or society if 

§ 24—503. Restoration to sanity. 

(a) When any person confined in a hospital for the mentally ill, charged with 
crime and subject to be tried therefor, shall be found competent to stand trial in 
the opinion of the superintendent of such hospital, the superintendent shall 
certify such fact to the clerk of the court in which the indictment, information, 
or charge is pending, in accordance with the procedure specified in § 24-501, 
and deliver such person to the court according to its proper precept. 

(b) When any person confined in a hospital for the mentally ill while serving 
sentence shall be restored to mental health within the opinion of the superin- 
tendent of the hospital, the superintendent shall certify such fact to the Director 
of the Department of Corrections of the District of Columbia and such certifica- 
tion shall be sufficient to deliver such person to such Director according to his 
request. 

(Mar. 3, 1901, 31 Stat. 1340, ch. 854, § 929; Aug. 9, 1955, 69 Stat. 611, ch. 673, § 3.) 



released prematurely, than would a federal 
prisoner, and thus prisoner transferred from 
District of Columbia penal facility to mental 
hospital is not entitled to mandatory release at 
expiration of his short-term sentence unless he 
has been appropriately certified as being re- 
stored to mental health, especially in light of 
disparate treatment which different prisoners 
would receive as result of contrary decision. 
D.C.C.E. §§ 24-302, 24-303; 18 U.S.C.A. 
§ 4241. Dobbs v. Neverson, 1978, 393 A.2d 
147. Prisons <&* 14 

4. Escape from hospital 

Transfer of physical custody ol defendant to a 
mental hospital from a District of Columbia 
county jail, pursuant to statute authorizing di- 
rector of the Department of Corrections to make 
such a transfer was not inconsistent with nor 
exclusive of the legal custody of the Attorney 
General, and therefore defendant's escape from 
such hospital was an escape from the "custody 
of the Attorney General," within the Federal 
Escape Act. D.C.Code 1961, §§ 24-302, 
24-303(b), 24-425; 18 U.S.C.A. §§ 751, 4242. 
Frazier v. U. S., C.A.D.C. 1 964, 339 F.2d 745, 
119 U.S.App.D.C. 246. Escape^ 1 



Prior Codifications 

1981 Ed., § 24-303. 
1973 Ed., § 24-303. 



Historical and Statutory Notes 



Key Numbers 

Mental Health ^438. 

Westlaw Key Number Search: 257ak438 



Library References 

Encyclopedias 

C.J.S. Insane Persons § 240. 
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Notes of Decisions 



Competency to stand trial 1 
Continuation of trial 2 
Psychiatric examinations 3 



1 . Competency to stand trial 

Manslaughter sentences were not void be- 
cause of absence of judicial adjudication that 
defendant was competent to stand trial, though 
he had previously been found to be insane, 
where certificate of superintendent of hospital 
stating that defendant had recovered his reason 
and was then of sound mind was filed in court 
before defendant pleaded guilty, and court or- 
dered examination by two independent psychia- 
trists who reported that defendant was of sound 
mind at the time. 28 U.S.C.A. § 2255; 
D.C.Code 1951, § 24-303; D.C.Code 1940, 
§§ 24-301, 24-303. Hunter v. U. S., C.A.D.C. 
1963, 323 F.2d 625, 116 U.S.App.D.C. 323, re- 
hearing denied 338 F.2d 283, 1 19 U.S.App.D.C. 
174, certiorari denied 85 S.Ct. 912, 380 U.S. 
918, 13 L.Ed. 2d 803. Criminal Law <$=> 6.25(3) 

2. Continuation of trial 

Where accused was found to be of unsound 
mind and was committed to hospital, the ver- 
dict of insanity spoke as of the date thereof and 
was a legal determination that accused was not 
then mentally qualified to stand trial but when 
he was restored to sanity, certificate of hospital 
superintendent to that effect removed the previ- 
ous bar. D.C.Code 1940, §§ 24-301, 24-303. 
Haislip v. U.S., 1942, 129 F.2d 53, 76 U.S.App. 
D.C. 91 . Mental Health ©» 432, 438 

The sole effect of statutes governing proce- 
dure in case of insanity of person charged with 
crime is to suspend the criminal proceedings 
during the period of insanity but jurisdiction of 
court continues and when sanity is restored, the 
case may proceed as if the interregnum had not 



occurred. D.C.Code 1940, §§ 24-301, 24-303. 
Haislip v. U.S., 1942, 129 F.2d 53, 76 U.S.App. 
D.C. 91. Mental Health <2^ 432, 438 

Where accused charged with incest was found 
by jury to be of unsound mind and was commit- 
ted to hospital, upon discharge of accused from 
hospital as cured and in absence of anything 
showing invalidity of certificate of hospital su- 
perintendent, court was required to proceed 
with trial on the suspended criminal indictment 
and no further proceedings on the question of 
sanity were necessary. D.C.Code 1929, Tit. 16, 
§20; D.C.Code 1940, §§24-301, 24-303. 
Haislip v. U.S., 1942, 129 F.2d 53, 76 U.S.App. 
D.C. 91. Mental Health <£=> 438 

3. Psychiatric examinations 

Patient in mental hospital has right to inde- 
pendent psychiatric assistance where psychiat- 
ric inquiry undertaken by state may be slanted 
to state's interest and patient should be afforded 
such assistance in suitable cases even though no 
such risk appears. D.C.Code 1961, §§ 24-302, 
24-303(b); 28 U.S.C.A. § 2106. Green v. U. S., 
C.A.D.C. 1965, 349 F.2d 203, 121 U.S.App.D.C. 
226. Mental Health G=> 439.1 

Denial of independent medical examination 
by patient who opposed his requested release 
from mental hospital to prison was error, where 
there had been no psychiatric inquiry as to his 
fitness for release, but inasmuch as it appeared 
that later he had been sent to hospital for psy- 
chiatric treatment, case would be remanded for 
further proceedings to clarify situation and to 
enable patient to make representations or file 
pleadings as would express his interest. 
D.C.Code 1961, §§ 24-302, 24-303(b); 28 
U.S.C.A. § 2106. Green v. U. S., C.A.D.C.1965, 
349 F.2d 203, 121 U.S.App.D.C. 226. Mental 
Health^ 440 



782 



Chapter 6 
Rehabilitation of Alcoholics. 

Subchapter I. General. 
Section 

24-601. Purpose. 

24-602. Definitions. 

24-603. Public health program; delegation of powers by Mayor. 

24-604. Public intoxication; confidential records. 

24-605. Voluntary admission to inpatient centers; information program; involuntary 

detention. 
24-606. Outpatient treatment; treatment where recovery unlikely; coordination of 

treatment programs. 
24-607. Commitment by Court order. 
24-608. Limitation of application of chapter. 
24-609. Authority of Mayor to contract. 
24-610. Programs for alcoholic employees. 
24-61 1 . Program for inmates in correctional institutions. 
24-612. Program for juveniles and young adults. 
24-613. Evaluations and recommendations by Mayor; publications; comprehensive 

plan. 
24-6 1 4, Cost of treatment. 
24-615. Donations. 

Subchapter II. Omitted and Repealed Provisions. 

24-63 1 to 24-643. [Omitted] 

24-644. Advisory committee. [Repealed] 



Subchapter I. General. 

§ 24-601. Purpose. 

The purpose of this subchapter is to establish a comprehensive program in 
the District of Columbia for the prevention of alcoholism and the rehabilitation 
of alcoholics, discourage abuse of alcoholic beverages, and provide for medical, 
psychiatric, and other scientific treatment of chronic alcoholics; to minimize 
the deleterious effects of excessive drinking; to reduce the financial burden 
imposed upon the people of the District of Columbia by the abusive use of 
alcoholic beverages, as is reflected in accidents, inefficiency of personnel, and 
absenteeism; and to establish methods of handling intoxication and alcoholism 
that will benefit the individual involved and more fully protect the public. In 
order to accomplish this purpose and alleviate intoxication and chronic alco- 
holism, all public officials in the District of Columbia shall take cognizance of 
the fact that public intoxication shall be handled as a public health problem 
rather than as a criminal offense, and that a chronic alcoholic is a sick person 
who needs, is entitled to, and shall be provided appropriate medical, psychiat- 
ric, institutional, advisory, and rehabilitative treatment services of the highest 
caliber for his illness. 

(Aug. 4, 1947, 61 Stat. 744, ch. 472, § 1; Aug. 3, 1968, 82 Stat. 618, Pub. L. 90-452, 
§ 3(a).) 
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PRISONERS— TREATMENT 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-521. 
1973 Ed., § 24-521. 



Notes of Decisions 



In general 1 



1. In general 

A chronic alcoholic, when charged with any 
misdemeanor other than a charge of public in- 
toxication under § 25-128, may voluntarily re- 



quest civil commitment in lieu of criminal pros- 
ecution for such misdemeanor, and the court 
may on its own initiative civilly commit a 
chronic alcoholic who has been charged with a 
violation of § 25-128. United States of Am. v. 
Lewis, 123 WLR245 (Super. Ct. 1994). 



§ 24-602. Definitions. 

For purposes of this subchapter: 

(1) The term "chronic alcoholic" means any person who chronically and 
habitually uses alcoholic beverages to the extent that: 

(A) They injure his health or interfere with his social or economic 
functioning; or 

(B) He has lost the power of self-control with respect to the use of such 
beverages. 

(2) The term "Court" means the Superior Court of the District of Colum- 
bia. 

(3) The term "Mayor" means the Mayor of the District of Columbia. 

(Aug. 4, 1947, 61 Stat 744, ch. 472, § 2; Aug. 3, 1968, 82 Stat. 618, Pub. L. 90-452, 
§ 3(a); July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title I, § 155(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed.,§ 24-522. 
1973 Ed., § 24-522. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D,C. Code, 
§ .1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code. § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Cross References 



Section References 



This section is referred to in §§ 47-2885.1 1 and 3-509. 
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Notes of Decisions 

Chronic alcoholic 1 from legal effect of provisions of 1947 Act defin- 

ing nature of sickness. D.C. Code 1961, 

1. Chronic alcoholic §§ 24-501 et seq., 25-128 and (a). Easter v. 

That facilities contemplated by Act of Con- District of Columbia, C.A.D.C.I966, 361 F.2d 

gress pertaining to rehabilitation of alcoholics 50, 124 U.S.App.D.C. 33. Chemical Depen- 

had not been made available did not detract dents @=> 10 

§ 24-603. Public health program; delegation of powers by Mayor. 

(a) The Mayor shall establish and maintain an effective public health pro- 
gram in the District of Columbia to provide a continuum of appropriate 
services to intoxicated persons and chronic alcoholics. Such program shall 
coordinate all District of Columbia services for intoxicated persons and chronic 
alcoholics and shall include at least the following facilities which shall be 
available to both males and females: 

(1) One or more detoxification centers, which shall be located within the 
District of Columbia, which shall have a total capacity of not more than 150 
beds, and which shall provide appropriate medical services for intoxicated 
persons, including initial examination, diagnosis, and classification; 

(2) An inpatient extended care facility which shall have a capacity of not 
more than 800 beds and which shall provide intensive study, treatment, and 
rehabilitation of chronic alcoholics. Such facility shall not admit intoxicated 
persons; and 

(3) Outpatient aftercare facilities which may include clinics, social centers, 
vocational rehabilitation services, and supportive residential facilities and 
which shall have a total capacity of not more than 600 beds. 

(b) The Mayor may: 

(1) Establish or designate an agency of the District of Columbia govern- 
ment; and 

(2) Designate any officer or employee of the District of Columbia govern- 
ment to carry out any of his functions, powers, and duties under this 
subchapter. 

(Aug. 4, 1947, 61 Stat. 744, ch. 472, § 3; Aug. 3, 1968, 82 Stat. 619, Pub. L. 90-452, 
§ 3(a); June 3, 1997, D.C. Law 1 1-275, § 18, 44 DCR 1408.) 

Historical and Statutory Notes 

Prior Codifications gress for its review. D.C. Law 11-275 became 

1981 Ed., § 24-523. effective on June 3, 1997. 

1973 Ed. , § 24-523. „ u . n 

Change in Government 

Legislative History of Laws This section originated at a time when local 

Law 11-275, the "Second Criminal Code government powers were delegated to a Board 

Technical Amendments Act of 1996," was intro- of Commissioners of the District of Columbia 

duced in Council and assigned Bill No. 11-909, (see Acts Relating to the Establishment of the 

which was referred to the Committee of the District of Columbia and its Various Forms of 

Whole. The Bill was adopted on first and sec- Governmental Organization in Volume 1). 

ond readings on November 7, 1996, and Decern- Section 401 of Reorganization Plan No. 3 of 

ber 3, 1996, respectively. Signed by the Mayor 1967 (see Reorganization Plans in Volume 1) 

on December 24, 1996, it was assigned Act No. transferred all of the functions of the Board of 

1 1-520 and transmitted to both Houses of Con- Commissioners under this section to a single 
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Commissioner. The District of Columbia Self- District of Columbia and the Office of Mayor of 
Government and Governmental Reorganization the District of Columbia, respectively. Accord- 
Act, 87 Stat. 818, § 71 1 (D.C. Code, ine ] yj anc j a } s0 pursuant to § 714(a) of such Act 
§ 1-207.1 1) abolished the District of Columbia (D ~ C Cod6j § i_ 2 07.14(a)) l appropriate 
Council and the Oni.ce of Commissioner or the , . , . ■. , . ,, . 
t>»- . ■ , r i- i i_- tu u u c changes in terminology were made in this sec- 
Di strict ol Columbia. These branches ol gov- . & bJ 

eminent were replaced by the Council of the 

Cross References 

Section References 

This section is referred to in §§ 24-604, 24-605, and 24-606. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents ©='22. CJ.S. Chemical Dependents § 17. 

Westlaw Key Number Search: 76ak22. 

Notes of Decisions 

In general 1 from legal effect of provisions of 1947 Act defiiv 

ing nature of sickness. D.C. Code 196.1, 

1 In general §§ 24 - 501 et se 1- 25-128 and (a). Easter v. 

'That facilities contemplated by Act of Con- District of Columbia, C.A.D.C1966, 361 F.2d 

gress pertaining to rehabilitation of alcoholics $0, 124 U.S.App.D.C. 33. Chemical Depen- 

had not been made available did not detract dents ^ 10 

§ 24—604, Public intoxication; confidential records. 

(a) Except as otherwise provided in subsection (b) of this section, any person 
who is intoxicated in public: (1) may be taken or sent to his home or to a public 
or private health facility; or (2) if not taken or sent to his home or such facility 
under clause (1) of this subsection, shall be taken to a detoxification center, by 
the Mayor. Reasonable measures may be taken to ascertain that public 
transportation used for such purposes shall be paid for by such person in 
advance. Any intoxicated person may voluntarily come to a detoxification 
center for medical attention. The medical officer in charge of a detoxification 
center shall have the authority to determine whether a person shall be admitted 
to such center as a patient, or whether he should be referred to another health 
facility. The medical officer in charge of such center shall have the authority to 
require any person admitted as a patient under this subsection to remain at 
such center until he is sober and no longer incapacitated, but in any event no 
longer than 72 hours after his admission as a patient. If the medical officer 
concludes that such person should receive treatment at a different facility, he 
shall arrange for such treatment and for transportation to that facility. A 
detoxification center may provide medical services to a person who is not 
admitted as a patient. A patient in a detoxification center shall be encouraged 
to consent to an intensive diagnosis for alcoholism and to treatment at the 
inpatient and outpatient facilities authorized in § 2 4-6 03 (a). 

(b)(1) Any person who is taken into custody for violating § 25-128 shall be 
brought to a detoxification center where he shall either be admitted as a patient 
or transported by the Mayor to another appropriate medical facility for treat- 
ment. The police officer who took such person into custody for violating such 
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section shall leave a violation notice for such person with the medical officer in 
charge of the detoxification center. After such person is sober and no longer 
incapacitated, the medical officer in charge of the detoxification center shall 
detain him as long as is reasonably necessary to conduct a diagnosis for 
alcoholism. If such person is diagnosed as a chronic alcoholic the medical 
officer shall, after a review of such person's record, recommend to the Corpora- 
tion Counsel whether a criminal charge should be filed against such person for 
violating such section in order to institute civil commitment proceedings under 
§ 24-607. If such a criminal charge is not filed, no entry relating to such 
person's arrest for violating such section shall be made on any arrest or other 
criminal record. If the Corporation Counsel concludes that a criminal charge 
should be filed, the medical officer in charge of the detoxification center shall 
deliver to such person the violation notice that had been left with him. If such 
person is not diagnosed as a chronic alcoholic the medical officer in charge of 
the detoxification center shall deliver to him the violation notice that had been 
left with the medical officer and such person shall, after he is released by the 
center, be handled as in any other criminal case. 

(2) Any person who is taken into custody in the District of Columbia for 
violating any criminal provision applicable in the District of Columbia (other 
than such § 25-128) and who appears to be intoxicated may be taken by the 
police to a detoxification center where he may be admitted as a patient for an 
immediate medical evaluation of his condition. As soon as it is determined 
that he is not in medical danger he shall be handled by the police as in any 
other criminal case. If his health is in danger, he may be detained either at 
the detoxification center or at some other appropriate medical facility until 
the danger has passed, and he shall then be handled as in any other criminal 
case. Such security conditions shall be maintained as are commensurate 
with the seriousness of the offense. In appropriate cases where there is no 
danger to the safety of any person/the police may leave with the medical 
officer in charge of the detoxification center a violation notice which shall be 
delivered to such person when he is released from the detoxification center. 

(c) The registration and other records of a detoxification center shall remain 
confidential, and may be disclosed only to medical personnel for purposes of 
diagnosis, treatment, and court testimony, to police personnel for purposes of 
investigation of criminal offenses and complaints against police action, and to 
authorized personnel for purposes of presentence reports. 

(d) The Mayor shall promptly develop, in cooperation with the police, proce- 
dures for taking or sending an intoxicated person to a detoxification center, his 
residence, or a public or private health facility if no criminal charge is brought 
against such person. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 4; Aug. 3, 1968, 82 Stat. 619, Pub. L. 90-452, 
§ 3(a).) 

Historical and Statutory Notes 

Prior Codifications References in Text 

1981. Ed., § 24-524. Section 25-128, referred to in subsection 

1973 Ed., § 24-524. (b)(1) and (2) of this section, is part of Title 25, 
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D.C. Official Code, which title was amended Commissioners under this section to a single 
and enacted by D.C. Law 13-298. For disposi- Commissioner. The District of Columbia Self- 
lion of the subject matter of former Title 25, see Government and Governmental Reorganization 
the Disposition Table preceding § 25-101. Act, 87 Stat. 818, §711 (D.C. Code, 
Change in Government § J-207.11), abolished the District of Columbia 
This section originated at a time when local Coundl a ? d ^ ° ffice °[ Commissioner of the 
government powers were delegated to a Board District oi Columbia. These branches of gov- 
ol Commissioners of the District of Columbia eminent were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Cross References 
Section References 

This section is referred to in § 5-1 15.03. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <$=>\0 to 25. c j s chemical Dependents §§ 1 to 20. 

Westlaw Kev Number Search: 76akl0 to 
76ak25. 

Notes of Decisions 

In general 1 quest civil commitment in lieu of criminal pros- 

ecution for such misdemeanor, and the court 

1 In general mav on its own initiative civilly commit a 

A chronic alcoholic, when charged with any chronic alcoholic who has been charged with a 

misdemeanor other than a charge of public in- violation of § 25-128. United States of Am. v. 

toxication under § 25-128, may voluntarily re- Lewis, 123 WLR 245 (Super. Ct. 1994). 

§ 24-605, Voluntary admission to inpatient centers; information program; 
involuntary detention. 

(a) Any person may voluntarily request admission to the inpatient center 
authorized in § 24-603(a), and no person committed under § 24-607 shall take 
precedence for purposes of admission over a person who voluntarily requests 
admission unless the person so committed is found by the Court to endanger 
the public safety. The medical officer in charge of the inpatient center is 
authorized to determine who shall be admitted as a patient. A complete 
medical, social, occupational, and family history shall be obtained as part of the 
diagnosis and classification at the inpatient center, and an effort shall also be 
made to obtain copies of all pertinent records from other agencies, institutions, 
and medical facilities in order to develop a complete and permanent history on 
each patient. 

(b) A program shall be developed for patients of the inpatient center who are 
diagnosed not to be chronic alcoholics which program shall be designed to 
inform them of the dangers of alcoholism. 

(c) In the case of a patient of the inpatient center who is diagnosed as a 
chronic alcoholic, he shall be given immediate, intensive treatment for chronic 
alcoholism at the inpatient center. 
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(d) No patient may be detained at the inpatient center without his consent, 
except under an order of the Court issued under § 24-607. Reasonable 
regulations for checking out of the inpatient center and for providing transpor- 
tation may be adopted. If a patient checks out of the center against medical 
advice, he may be readmitted at the discretion of the medical officer in charge 
of the center. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 5; Aug. 3, 1968, 82 Stat. 620, Pub. L. 90-452, 

§ 3(a).) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-525. 
1973 Ed., § 24-525. 



Library References 
Key Numbers Encyclopedias 

Chemical Dependents <8=>1 1. c j s chemical Dependents § 12. 

Westlaw Key Number Search: 76akl 1. 

§ 24-606. Outpatient treatment; treatment where recovery unlikely; coor- 
dination of treatment programs. 

(a) A chronic alcoholic shall be encouraged to consent to outpatient and 
aftercare treatment for his illness at the types of facilities authorized in 
§ 24-603 (a). Any person may voluntarily request admission to outpatient 
treatment. The medical officer m charge of the outpatient treatment is autho- 
rized to determine who shall be admitted to such treatment. There shall be 1 
central outpatient treatment office which shall coordinate the operation of all 
outpatient facilities, and particularly shall be responsible for locating residen- 
tial facilities for indigent intoxicated persons and alcoholics. 

(b) For chronic alcoholics for whom recovery is unlikely, supporting services 
and residential facilities shall be provided. 

(c) The Mayor shall be responsible, through the outpatient treatment pro- 
grams, for coordinating all public and private community efforts, including 
welfare services, vocational rehabilitation, and job placement, to integrate 
chronic alcoholics back into society as productive citizens. 

(d) No person shall be required to participate in outpatient treatment without 
his consent unless required under an order of the Court issued under § 24-607. 
Reasonable requirements may be placed upon such a person as conditions for 
his participation in such treatment. If a patient withdraws from outpatient 
treatment against medical advice, he may be readmitted at the discretion of the 
medical officer in charge of outpatient treatment. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 6; Aug. 3, 1968, 82 Stat. 621, Pub. L. 90-452, 
§ 3(a).) 

Historical and Statutory Notes 

Prior Codifications Change in Government 

1981 Ed., § 24-526. This section originated at a time when local 

1973 Ed., § 24-526. government powers were delegated to a Board 

789 



§24-606 PRISONERS— TREATMENT 

of Commissioners of the District of Columbia Act, 87 Stat. 818, § 711 (D.C. Code, 1-207.11), 

(see Acts Relating to the Establishment of the abolished the District of Columbia Council and 

District of Columbia and its Various Forms of the Office of Commissioner of the District of 

Governmental Organization in Volume 1). Columbia. These branches of government: 

Section 401 of Reorganization Plan No. 3 of were replaced by the Council of the District of 

1967 (see Reorganization Plans in Volume 1) Columbia and the Office of Mayor of the Dis- 

transferred all of the functions of the Board of trict of Columbia, respectively. Accordingly, 

Commissioners under this section to a single and also pursuant to § 714(a) of such Act (D.C. 

Commissioner. The District of Columbia Self- Code, § 1-207. 14(a)), appropriate changes in 

Government and Governmental Reorganization terminology were made in this section. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <S=>1 1, 22. c j S Chemical Dependents §§ 12, 17. 

Westlaw Kev Number Searches: 76akll; 
76ak22. 

Notes of Decisions 

In general 1 quest civil commitment in lieu o( criminal pros- 

ecution for such misdemeanor, and the court 

1 In general ma ^ on * ts own m ^ uat i ve civilly commit a 

*A chronic alcoholic, when charged with any chr l onic alcoholic who has been charged with a 

misdemeanor other than a charge of public in- violation of § 25-128. United States of Am. v. 

toxication under § 25-128, may voluntarily re- Lewis, 123 WLR245 (Super. Ct. 1994). 

§ 24-607. Commitment by Court order. 

(a) The Court may, on a petition of the Corporation Counsel on behalf of the 
Mayor, filed and heard before the period of detention for detoxification and 
diagnosis expires, order a person to be committed to the custody of the Mayor 
for inpatient treatment and care if: (1) the Court determines that the person is 
a chronic alcoholic and that as a result of chronic or acute intoxication such 
person is in immediate danger of substantial physical harm; and (2) such 
person received notice of the filing of such petition within a reasonable time 
before the hearing held by the Court. The period of such commitment, 
computed from the date of admission to a detoxification center, shall not 
exceed: (1) thirty days in the case of the first or second such commitment 
within any 24-month period; or (2) ninety days in the case of the third or 
subsequent such commitment within any 24-month period. 

(b)(1)(A) The Court may, after making the findings prescribed in paragraph 
(2) of this subsection, commit to the custody of the Mayor for treatment and 
care for up to a specified period of time a chronic alcoholic who: 

(i) Is charged with any misdemeanor and who, prior to trial for such 
misdemeanor, voluntarily requests such treatment in lieu of criminal 
prosecution for such misdemeanor; 

(ii) Is charged with a violation of § 25-128 and is acquitted on the 
ground of chronic alcoholism; or 

(iii) Is convicted of a violation of such § 25-128. 
(B) The term of commitment of a chronic alcoholic ordered by the Court 
under this subsection may not exceed the maximum term of imprisonment 
authorized for the misdemeanor for which the chronic alcoholic was 
charged. 
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(2)(A) Before any person may be committed under this subsection, the 
Court shall, after a medical diagnosis and a civil hearing, find that: 
(i) The person is a chronic alcoholic; 

(ii) Adequate and appropriate treatment provided by the Mayor is 
available for the person; and 

(iii) In the case of a person described in sub-subparagraph (iii) of 
subparagraph (A) of paragraph (1) .of this subsection, he constitutes a 
continuing danger to the safety of himself or of other persons. 
(B) The Court shall give reasonable notice of such hearing to the person 
sought to be committed and his attorney. In the case of a person described 
in sub-subparagraph (iii) of subparagraph (A) of paragraph (1) of this 
subsection, if the Court does not make the finding described in sub- 
subparagraph (ii) of subparagraph (A) of this paragraph, the Court may 
sentence the person to a penal institution pending the availability of such 
treatment, but for a period not to exceed the maximum term of imprison- 
ment authorized for a violation of such § 25-128. 

(c) A committed person may challenge by a petition for a writ of habeas 
corpus the applicability of such findings, except that no more than 1 such 
petition may be filed in any 6-month period. The limitation prescribed in the 
preceding sentence shall not apply in the case of petitions based on newly 
discovered evidence. 

(d) The Mayor may transfer a committed person who has been adjudged a 
continuing danger to the safety of himself or of other persons from inpatient to 
outpatient status only with permission of the Court. The Mayor may transfer 
any other committed person from inpatient to outpatient status, and any 
committed person from outpatient to inpatient status, without permission of the 
Court, but may not release a committed person without permission of the 
Court. 

(e) If any person subject to a commitment proceeding initiated under this 
section does not have an attorney and cannot afford one, the Court shall 
appoint one to represent him. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 7; Aug. 3, 1968, 82 Stat. 621, Pub. L. 90-452, 
§ 3(a).) 

Historical and Statutory Notes 

Prior Codifications Change in Government 

1981 Ed., § 24-527. This section originated at a time when local 

1Q7^ FH ' & 1A ^ii government powers were delegated to a Board 

iy/i hd.,9 Z4-bZ/. Q f Commissioners of the District of Columbia 

(see Acts Relating to the Establishment of the 
References in Text District of Columbia and its Various Forms of 
Section 25-128, referred to in subsection Governmental Organization in Volume 1) 
n vivav\ , . a r "\ j /">vxi\ f-u- +• ■ Section 401 ol Reorganization Plan No. 3 oi 
(b)( 1)(A)0 1 anc On) and 2)(B) of this section is 1%7 Reorgamzation P l ans in Volume 1) 
part of Title 25, D.C. Official Code, which title transferred all <f f the f Linctions of the Board of 
was amended and enacted by D.C. Law 13-298. Commissioners under this section to a single 
For disposition of the subject matter of former Commissioner. The District of Columbia Self- 
Title 25, see the Disposition Table preceding Government and Governmental Reorganization 
§25-101. Act, 87 Stat. 818, §711 (D.C. Code, 
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§ 1-207.1 1), abolished the District of Columbia the District of Columbia, respectively. Accord- 
Council and the Office of Commissioner of the ingly, and also pursuant to § 714(a) of such Act 
District of Columbia. These branches of gov- (D.C. Code, § 1-207.1 4(a)), appropriate 
eminent were replaced by the Council of the changes in terminology were made in this sec- 
District of Columbia and the Office of Mayor of tion. 

Cross References 
Section References 

This section is referred to in §§ 2-1602, 24-604, 24-605, 24-606, and 24-614. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <©=> 13. CJ.S. Chemical Dependents § 13. 

Westlaw Key Number Search: 76akl3. 

Notes of Decisions 

In general 1 A chronic alcoholic, when charged with any 
;_ misdemeanor other than a charge of public in- 
toxication under § 25-128, may voluntarily re- 
1 . In general quest civil commitment in lieu of criminal pros- 
The decision whether or not to commit a edition for such misdemeanor, and the court 
defendant in lieu of prosecution is confined to may on its own initiative civilly commit a 
the sound discretion of the trial judge. United chronic alcoholic who has been charged with a 
States v. Cureton, 110 WLR 245 (Super. Ct. violation of § 25-128. United States of Am. v. 
1982). Lewis, 123 WLR 245 (Super. Ct. 1994). 

§ 24—608. Limitation of application of chapter. 

The provisions of this subchapter shall apply to chronic alcoholics who have 
not been determined to be mentally ill. The handling of a chronic alcoholic 
who has been determined to be mentally ill shall be governed by the provisions 
of Chapter 5 of Title 21. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 8; Aug. 3, 1968, 82 Stat. 622, Pub. L. 90-452, 
§ 3(a).) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 24-528. 
1973 Ed., § 24-528. 

Library References 

Key Numbers Encyclopedias 

Chemical Dependents <5=>1 1.1. C .J.S. Chemical Dependents § 12. 

Westlaw Key Number Search: 76akl 1.1. 

§ 24—609. Authority of Mayor to contract. 

The Mayor may contract with any appropriate public or private agency, 
organization, or institution that has proper and adequate treatment facilities, 
programs, and personnel, in order to carry out the purposes of this subchapter. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 9; Aug. 3, 1968, 82 Stat. 622, Pub. L. 90-452, 
§ 3(a).) 
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§24-610 



Historical and 

Prior Codifications 

1981 Ed., § 24-529. 
1973 Ed., § 24-529. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Statutory Notes 

Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

District of Columbia <&= > 7, 
Westlaw Key Number 
132k9. 



Searches: 132k7; 



Library References 

Encyclopedias 

C.J.S. District of Columbia §§ 5 to 6. 



§ 24-610. Programs for alcoholic employees. 

(a) The Mayor shall be responsible for developing and maintaining, in coop- 
eration with other District of Columbia agencies and departments, programs 
for the prevention and treatment of alcoholism and the rehabilitation of 
alcoholics among District of Columbia employees consistent with the intent of 
this subchapter. 

(b) The Mayor shall also be responsible for fostering alcoholism rehabilita- 
tion programs in private industry in the District of Columbia. 

(Aug. 4, 1947, 61 Stat. 746, ch. 472, § 10; Aug. 3, 1968, 82 Stat. 622, Pub. L. 90-452, 
§ 3(a).) 



Historical and 
Prior Codifications 

1981 Ed., § 24-530. 
1973 Ed., § 24-530. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Foirns of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Statutory Notes 

Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

Rape <3=>7. 

Westlaw Key Number Search: 321k7. 



Library References 

Encyclopedias 

C.J.S. Rape § 10. 
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PRISONERS— TREATMENT 



United States Code Annotated 

Drug and alcohol abuse, federal employees, see 5 U.S.C.A. § 7361 et seq. 

§ 24—6 1 1 . Program for inmates in correctional institutions. 

The Mayor shall be responsible for establishing and maintaining a program 
for the prevention and treatment of alcoholism and the rehabilitation of 
alcoholics in correctional institutions in the District of Columbia. 



(Aug. 4, 
§ 3(a).) 



1947, 61 Stat. 746, ch. 472, § 11; Aug. 3, 1968, 82 Stat. 622, Pub. L. 90-452, 



Historical and 



Prior Codifications 

J 981 Ed., § 24-531. 
1973 Ed., § 24-531. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Statutory Motes 

Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Library References 
Key Numbers Encyclopedias 

Prisons ^=>1 7(2). C.J.S. Prisons and Rights of Prisoners §§ 80 

Westlaw Key Number Search: 310kl7(2). to 90, 126, 129, 138. 



§ 24-612. Program for juveniles and young adults. 

The Mayor shall be responsible for establishing and maintaining, in coopera- 
tion with the schools, the police, the courts, and other public agencies in the 
District of Columbia, an effective program for the prevention of intemperance 
and alcoholism, and the treatment and rehabilitation of incipient alcoholics, 
among juveniles and. young adults. 

(Aug. 4, 1947, 61 Stat. 746, ch. 472, § 12; Aug. 3, 1968, 82 Stat 622, Pub. L. 90-452, 
§ 3(a).) 

Historical and Statutory Motes 



Prior Codifications 

1981 Ed., § 24-532. 
1973 Ed., § 24-532. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No, 3 of 



1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
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ingly, and also pursuant to § 714(a) of such Act changes in terminology were made in this sec- 
CD. C. Code, § 1-207. 14(a)), appropriate tion. 

Library References 
Key Numbers Encyclopedias 

Infants <£=>275. C j S . Infants §§ 198 to 199, 206 to 214, 274. 

Westlaw Key Number Search: 21 lk275. 

§ 24—6 13. Evaluations and recommendations by Mayor; publications; 
comprehensive plan. 

(a) The Mayor shall maintain a continuing evaluation of his programs and 
shall conduct pilot and demonstration projects to improve his programs, shall 
from time to time submit to the Congress such recommendations for programs 
for the District of Columbia to further the rehabilitation of chronic alcoholics, 
prevent the excessive and abusive use of alcoholic beverages, and promote 
moderation in the use of such beverages. 

(b) The Mayor shall prepare and publish materials, data, information, and 
statistics that relate to the problems of intoxication and alcoholism in the 
District of Columbia and that may be used in a program of public education 
directed toward the prevention of the excessive and abusive use of alcoholic 
beverages. 

(c) The Mayor shall develop a comprehensive plan to implement the objec- 
tives and policies of this subchapter, and in so doing shall consult and 
collaborate with appropriate public and private agencies, institutions, and 
organizations in the District of Columbia, and with the Secretary of Health and 
Human Services. In developing such plan, the Mayor shall make every effort 
to utilize funds, programs, and facilities authorized under federal legislation. 

(Aug. 4, 1947, 61 Stat. 746, ch. 472, § 13; Aug. 3, 1968, 82 Stat. 623, Pub. L. 90-452, 
§ 3(a).) 

Historical and Statutory Notes 

Prior Codifications § 1-207.1 1), abolished the District of Columbia 
1981 Ed., § 24-533. Council and the Office of Commissioner of the 
1973 Ed., § 24-533. District of Columbia. These branches of gov- 
, ernment were replaced by the Council of the 
Change in Government District of Columbia and the Office of Mayor of 
This section originated at a time when local Lhe Distric t of Columbia, respectively. Accord- 
government powers were delegated toa Board ^ ^ iant tQ § 714(a) of Sljch Act 
of Commissioners of the District of Columbia (D c Cod § !_ 20 7. 14(a)), appropriate 
(see Acts Relating to the Establishment of the , ■ * • i j ■ \u- 
tv « • -w r r^ i u- ■ j •* \t - T7 c changes in terminology were made in this sec- 
■ District ol Columbia and its Various Forms of . & 6J 

Governmental Organization in Volume 1). 

Section 401 of Reorganization Plan No. 3 of ^ c Cr 

1967 (see Reorganization Plans in Volume 1) Transfer of Functions 

transferred all of the functions of the Board of The functions of the Department of Health, 

Commissioners under this section to a single Education and Welfare was transferred to the 

Commissioner. The District of Columbia Self- Department of Health and Human Services by 

Government and Governmental Reorganization the Act of October 17, 1979, 93 Stat. 675, Pub. 

Act, 87 Stat. 818, §711 (D.C. Code, L. 96-88, § 509. 

§ 24-614. Cost of treatment. 

(a)(1) Except as otherwise provided in paragraph (2) of this subsection, if a 
person receives care, treatment, or any other services under this subchapter: 
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§ 24-614 PRISONERS— TREATMENT 

(A) such person (or his estate); and (B) such person's father, mother, spouse, or 
adult children, shall be liable (each according to his ability, as determined by 
the Mayor, and in the order listed above) to reimburse the District of Columbia, 
for all or such part of the actual cost of providing such services, as the Mayor 
may require. The liability of any person described in clause (B) of this 
paragraph shall be determined by the Mayor after notice to such person that 
services have been or will be rendered under this subchapter and the Mayor 
has found that such person is able to reimburse the District of Columbia for all 
or a part of the cost of providing such services. Such person may not be held 
liable for the cost of any services rendered more than 90 days prior to the date 
of issue of such notice. The Mayor shall determine the ability of the person 
who received services under this subchapter (or his estate) or his father, 
mother, spouse, or adult children/ as the case may be, to reimburse the District 
of Columbia, by an examination conducted under oath. In any one case the 
Mayor may conduct as many examinations as he determines are necessary to 
ascertain the ability of such person (or his estate) or his relatives to so 
reimburse the District of Columbia. In the case of a person committed under 
§ 24-527 (a), the Mayor may conduct such examination at any time after a 
petition for such person's commitment is filed under such section; and in the 
case of a person committed under § 24-527 (b), such examination may be 
conducted by the Mayor at any time after the court serves notice of the hearing 
to be conducted under subsection (b) of such section. In all other cases the 
Mayor may conduct an examination at any time. 

(2) Any person described in clause (B) of paragraph (1) of this subsection 
who is liable to the District of Columbia under this section may apply to the 
Mayor to have such liability waived. The Mayor may waive such liability if 
he determines that it would be unreasonable to impose such liability because 
of the desertion or neglect of such person by the recipient of services under 
this subchapter or because of other factors similarly affecting the relationship 
between such person and such recipient. The Mayor shall prescribe proce- 
dures for the filing and hearing of such application under this paragraph. 

(b) The Mayor may bring an action against a person made liable under 
subsection (a) of this section for all or any part of the cost of services provided 
under this subchapter to require such person to satisfy such liability. In such 
an action the court may issue an order requiring any such person who is a 
party to such action to satisfy such liability in accordance with such terms as 
the court may prescribe. Such order may be enforced in the same manner as 
orders for alimony. 

(c) Sums collected by the Mayor under this section shall be deposited in the 
Treasury of the United States to the credit of the District of Columbia. 

(Aug. 4, 1947, ch. 472, § 14; Aug. 3, 1968, 82 Stat. 623, Pub. L. 90-452, § 3(a).) 

Historical and Statutory Notes 
Prior Codifications Change in Government 

1981 Ed., § 24-534. This section originated at a time when local 

1973 Ed., § 24-534. government powers were delegated to a Board 
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§24-615 



of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Governmenl and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 



§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

Chemical Dependents @=>21. 

Westl aw Key Number Search: 76ak21 



Library References 

Encyclopedias 

C.J.S. Chemical Dependents §§ 13, 16. 



§ 24-615- Donations. 

The Mayor may accept on behalf of the District of Columbia donations of 
services or gifts of real or personal property, tangible or intangible, which are 
made for the purpose of carrying out his functions under this subchapter. Gifts 
of money and the proceeds from the liquidation of any other gift shall be 
deposited in the General Fund of the District of Columbia as established in the 
Revenue Funds Availability Act of 1975. The Mayor shall use such donations 
and gifts to carry out the purposes of this subchapter. 

(Aug. 4, 1947, ch. 472, § 15; Aug. 3, 1968, 82 Stat. 624, Pub. L. 90-452, § 3(a); Jan. 22, 
1976, D.C. Law 1-42, § 5(b), 22 DCR 6316.) 



Historical and 

Prior Codifications 

1981 Ed., § 24-535. 
1973 Ed., § 24-535. 

Legislative History of Laws 

Law 1^42, the "Revenue Funds Availability 
Act of 1975," was introduced in Council and 
assigned Bill No. 1-161, which was referred to 
the Committee on the Budget. The Bill was 
adopted on first and second readings on July 
29, 1975, and October 7, 1975, respectively. 
Signed by the Mayor on October 24, 1975, it 
was assigned Act No. 1-59 and transmitted to 
both Houses of Congress for its review. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 



Statutory Motes 

District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 
Commissioner. The District of Columbia Sell- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.1 1), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Key Numbers 

District of Columbia ( ^= ? 8. 
Westlaw Key Number Search: 



132k8. 



Library References 

Encyclopedias 

CJ.S. District of Columbia §§ 9, 1 1 . 
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§§24-631 to 24-513 PRISONERS— TREATMENT 

Omitted 

Subchapter II. Omitted and Repealed Provisions. 
§§ 24-63 1 to 24-643. [Omitted] 

§ 24—644. Advisory committee. [Repealed] 

(Aug. 3, 1968, 82 Stat. 624, Pub. L. 90-452, § 3(c).) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-514. 
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Chapter 7 
Rehabilitation of Users of Narcotics. 

Section 

24-701. Purpose. 

24-702. Definitions. 

24-703. Order of examination. 

24-704. Right to counsel. 

24-705. Examinations by physicians. 

24-706. When hearing is required. 

24-707. Hearing. 

24-708. Confinement of patient. 

24-709. Release of patient. 

24-71 0. Periodic examination of released patients. 

24-71 1. Patient not deemed a criminal. A 

24-712. [Omitted] 

24-7 13. Care and treatment of drug users; authority of Surgeon General. 

24-714. Admittance into Public Health Service hospitals; narcotics users from District. 

24-715. Release of patients. 

United States Code Annotated 

Comprehensive alcohol abuse and alcoholism prevention, treatment and rehabilitation program, 

see 42 U.S.C.A. § 4541 et seq. 
Drug Abuse Prevention, treatment and rehabilitation, see 26 U.S.C.A. § 1 1.01 et seq. 
Drug Abuse Prevention and Control, see 26 U.S.C.A. § 801 et seq. 
Drug Abuse Prevention and Control, importation and exportation of controlled substances, see 26 

U.S.C.A. § 951 etseq. 
Narcotic Addict Rehabilitation Act of 1966, see 42 U.S.C.A. § 3401 et seq. 
Narcotics addicts and other drug abusers, public health service programs, see 42 U.S.C.A. § 257 et 

seq. 
State prisoner residential substance abuse treatment grants, see 42 U.S.C.A. § 379611 et seq. 

§ 24-701. Purpose. 

The purpose of §§ 24-701 to 24-71 1 is to protect the health and safety of the 
people of the District of Columbia from the menace of drug addiction and to 
afford an opportunity to the drug user for rehabilitation. The Congress intends 
that federal criminal laws shall be enforced against drug users as well as other 
persons, and §§ 24-701 to 24-711 shall not be used to substitute treatment for 
punishment in cases of crime committed by drug users. 

(June 24, 1953, 67 Stat. 77, ch. 149, § 2; July 24, 1956, 70 Stat. 609, ch. 676, title I, 
§ 101.) 



Prior Codifications 

1981 Ed.,§ 24-601. 
1973 Ed., § 24-601. 



Section References 



Historical and Statutory Notes 



Cross References 



This section is referred to in §§ 2-1602, 11-921, 24-702, 24-704, 24-707, 24-709 to 24-711, and 
24-714. 
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Notes of Decisions 



Construction and application 
Juveniles 2 
Punishment 3 



1 . Construction and application 

Federal Narcotic Addiction Rehabilitation Act 
standards for determining eligibility for addict 
exception at sentencing applies to addict excep- 
tion of District of Columbia Controlled Sub- 
stances Act. 18 U.S.C.A. § 4251 et seq.; 
D.C.Code 1981, § 24-601 et seq. Grant v. U.S., 
1986, 509 A.2d 1 147. Chemical Dependents <3^ 
12 

2. Juveniles 

The intention of Congress was to include juve- 
niles within the operation of the Drug Users'^ 
Act. D.C.Code 1951, §§ 24-601 to 24-615, 
24-603 (a), 24-604, 24-606 to 24-608. In re 
Whisaker, D.D.C1955, 134 F.Supp. 864. Drugs 
And Narcotics <§=> 45.1; Poisons <^ 2 

Drug Users' Act providing for commitment of 
all narcotics addicts to institutions for treat- 
ment, except persons charged with a criminal 
offense, does not impliedly repeal Juvenile 
Court Act insofar as jurisdiction over juveniles 
who are addicted to narcotics is concerned. 
D.C.Code 1951, §§ 11-901 et seq., 24-601 to 
24-615. In re Whisaker, D.D.C1955, 134 
F.Supp. 864. Infants ®» 18 

Drug Users' Act is not a criminal statute and 
when it places a juvenile under jurisdiction of 
Juvenile Court in an institution for treatment, it 
does no more than change custody of juvenile 
under commitment and does not impair Juve- 
nile Court jurisdiction. D.C.Code 1951, 
§§ 1 1-901 et seq., 24-601 et seq,, 24-612. In re 



Whisaker, D.D.C1955, 134 F.Supp. 864. Chem- 
ical Dependents @=> 10; Infants §=> 18 

Drug Users' Act is not a criminal statute and 
when it places a juvenile under jurisdiction of 
Juvenile Court in an institution for treatment, it 
does no more than change custody of juvenile 
under commitment and does not impair Juve- 
nile Court jurisdiction. D.C.Code 1951, 
§§ 1 1-901 et seq., 24-601 et seq., 24-612. In re 
Whisaker, D.D.C1955, 134 F.Supp. 864. Chem- 
ical Dependents <3=> 10; Infants ©» 18 

3. Punishment 

District of Columbia's "Rehabilitation of 
Users of Narcotics" statute provision, stating 
that the statute shall not be used to substitute 
treatment for punishment in cases of crime 
committed by drug users, means that, when the 
Government is able successfully to prosecute 
any drug user for a criminal offense under any 
federal statute, it may do so. (Per Wilkey, J., 
with two Judges concurring and two Judges 
concurring specially.) D.C.C.E. § 24-601. U. 
S. v. Moore, C.A.D.C.1973, 486 F.2d 1139, 158 
U.S.App.D.C. 375, certiorari denied 94 S.Ct. 
298, 414 U.S. 980, 38 L.Ed. 2d 224. Drugs And 
Narcotics <£=> 61 

Congress' avowed intent to prosecute and 
convict drug users where indicated for all crime 
nullifies authority of District of Columbia Court 
of Appeals to formulate a new common-law rule 
of criminal responsibility which would insulate 
those same drug users from criminal punish- 
ment. D.C.C.E. § 24-602(a); Comprehensive 
Drug Abuse Prevention and Control Act of 1 970, 
§ 102(1), 21 U.S.C.A. § 802(1). Franklin v. U. 
S., 1975, 339 A.2d 398. Constitutional Law ®=> 
70.1(10) 



§ 24-702. Definitions. 

For the purpose of §§ 24-701 to 24-71 1: 

(1) The term "drug user" means any person, including a person under 18 
years of age, notwithstanding the provisions of Chapter 23 of Title 16, who 
uses any habit-forming narcotic drugs so as to endanger the public morals, 
health, safety, or welfare, or who is so far addicted to the use of such habit- 
forming narcotic drugs as to have lost the power of self-control with refer- 
ence to his addiction. 

(2) The term "narcotic drugs" shall have the same meaning as that given 
to such term by § 4731 of the Internal Revenue Code of 1954. 

(3) The term "patient" means any person ordered to appear before the 
Mayor, pursuant to the provisions of § 24-703. 

(4) The term "Mayor" means the Mayor of the District of Columbia, sitting 
as a Board, or his designated agent or agents. 

(June 24, 1953, 67 Stat. 77, ch. 1.49, § 3; July 24, 1956, 70 Stat. 609, ch. 676, title I, 
§ 101; July 29, 1970, 84 Stat 590, Pub. L. 91-358, title I, § 170.) 
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§ 24-703 



Historical and 

Prior Codifications 

1981 Ed., § 24-602. 
1973 Ed., § 24-602. 

References in Text 

Section 4731 of the Internal Revenue Code of 
1954, referred to in subdivision (2) of this sec- 
tion, was repealed by 84 Stat. 1292, Pub. L. 
91-513, § 1101(b)(3)(A). 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 



Statutory Notes 

Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board ol 
Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Cross References 



Section References 



This section is referred to in §§ 2-1602, 3-509, 1 1-921, 24-701, 24-704, 24-707, 24-709 to 24-71 1, 
and 24-714. 



Motes of Decisions 



Drug users 1 



I . Drug users 

Decision permitting a defendant charged with 
possession of narcotics and narcotics parapher- 
nalia to raise affirmative defense that he lacked 
capacity to refrain from using narcotics by rea- 
son of drug addiction would not be rested on 
trial court record which did not disclose basis 
for expert witness' conclusion that defendant 
had an overwhelming compulsion psychologi- 
cally to use heroin and there was no showing 
whether finding of addiction related to criminal 
responsibility or only to habitual use. D.C.C.E. 
§ 24-602(a); Comprehensive Drug Abuse Pre- 
vention and Control Act of 1970, § 102(1), 21 



U.S.C.A. § 802(1). Franklin v. U. S., 1975, 339 
A. 2d 398. Drugs And Narcotics €=> 78 

Defendant, who had used heroin for about 15 
years, who ordinarily took three or four shots a 
day, whose usual dose was three or four cap- 
sules, who did not steal to obtain money to buy 
narcotics, and who did not suffer any serious 
withdrawal symptoms when committed to hos- 
pital after his arrest, was "addict" within mean- 
ing of both National and Local Narcotic Reha- 
bilitation Acts even though he had not gone so 
far in his drug habits as to lack free will. Nar- 
cotic Addict Rehabilitation Act of 1966, 
§ 301(a), 42 U.S.C.A. § 3411(a); D.C.C.E. 
§§ 24-601, 24-602. Wheeler v. U. S., 1971, 276 
A. 2d 722. Chemical Dependents @=> 12; Poi- 
sons <§=> 2 



§ 24-703. Order of examination. 

(a) Whenever the Mayor has probable cause to believe that any person within 
the District of Columbia, other than a person referred to in subsection (b) of 
this section, is a drug user, he forthwith shall order any law enforcement officer 
of the District of Columbia to bring that person before him, to conduct a 
preliminary examination, and if he finds sufficient evidence of addiction, as 
hereinbefore defined, he shall cause that person to be placed in an institution to 
be designated by him for an examination by physicians pursuant to § 24-705. 

(b) The Mayor shall not order any person brought before him if the said 
person is charged with a criminal offense, whether by indictment, information, 
or otherwise, or if the said person is under sentence for a criminal offense, 
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whether he is serving the sentence, or is on probation or parole, or has been 
released on bond pending appeal. 

(June 24, 1953, 67 Stat. 77, ch. 149, § 4; July 24, 1956, 70 Stat. 609, ch. 676, title I, 
§ 101.) 



Historical and 
Prior Codifications 

1981 Ed., § 24-603. 
1973 Ed., § 24-603. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Statutory Notes 

Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Cross References 



Section References 



This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-705, 24-707, 24-709 
to 24-711, and 24-714. 



Key Numbers 

Chemical Dependents <&=>13. 

Westlaw Key Number Search: 76akl3 



Library References 

Encyclopedias 

C.J.S. Chemical Dependents § 13. 



Notes of Decisions 



Juveniles 1 



1. Juveniles 

The intention of Congress was to include juve- 
niles within the operation of the Drug Users' 
Act. D.C.Code 1951, §§ 24-601 to 24-615, 
24-603(a), 24-604, 24-606 to 24-608. In re 
Whisaker, D.D.C1955, 134 F.Supp. 864. Drugs 
And Narcotics <S^ 45.1: Poisons @=> 2 



Under Drug Users' Act, court had authority to 
examine juvenile for purpose of determining 
whether she should be committed for treatment 
as a narcotics user, even though juvenile had 
been previously committed to the Department of 
Public Welfare by the Juvenile Court. D.C.Code 
1951, §§ 11-901 et seq., 24-601 to 24-615. In 
re Whisaker, D.D.C1955, 134 F.Supp. 864. 
Courts ©=> 493(3) 



§ 24-704. Right to counsel. 

(a) A patient shall have the right to the assistance of counsel at every stage of 
the judicial proceeding under §§ 24-701 to 24-711, and the court shall assign 
counsel to represent him if the patient is unable to obtain counsel. 

(b) The counsel for a patient may inspect the reports of the examination 
made pursuant to the authority contained in § 24-705. No such report and no 
evidence resulting from such personal examination or evidence offered by the 
patient shall be admissible against him in any judicial proceeding except a 
proceeding under §§ 24-701 to 24-711. 

(c) The patient may, prior to the examination made pursuant to the provi- 
sions of § 24-705 or prior to the hearing provided for by § 24-707, waive his 
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rights to an examination, to counsel, or to such hearing, and voluntarily submit 
himself to commitment pursuant to the provisions of §§ 24-701 to 24-711. 

(June 24, 1953, 67 Stat. 78, ch. 149, § 7; July 24, 1956, 70 Stat. 610, ch. 676, title I, 
§ 101.) 



Prior Codifications 

1981 Ed., § 24-604. 
1973 Ed., § 24-604. 



Section References 



Historical and Statutory Notes 



Cross References 



This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-707, 24-709 to 24-711, and 
24-714. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <^20. CJ.S. Chemical Dependents § 13. 

Westlaw Key Number Search: 76ak20. 

§ 24—705. Examinations by physicians. 

(a) Whenever the Mayor orders a patient into an institution pursuant to the 
provisions of § 24-703, he shall immediately appoint 2 qualified physicians, 1 
of whom shall be a psychiatrist, to examine the said patient, and within 5 days 
after such appointment, each physician shall file with the United States Attor- 
ney for the District of Columbia, a written report of such examination, which 
shall include a statement of his conclusion as to whether the patient is a drug 
user. 

(b) The United States Attorney for the District of Columbia shall review the 
facts and circumstances of each case submitted to him and present by petition 
those in which he feels justification exists in the public interest to the Superior 
Court of the District of Columbia for determination and disposition, or dismiss 
the patient from custody. A copy of such petition shall be served on the patient 
in open court, at which time the court shall set a hearing date and advise the 
patient of his right to counsel and his right to demand within 5 days a trial by 
jury. 

(June 24, 1953, 67 Stat. 78, ch. 149, § 5; July 24, 1956, 70 Stat. 610, ch. 676, title I, 
§ 101; July 29, 1970, 84 Stat. 572, Pub. L. 91-358, title I, § 155(c)(31).) 

Historical and Statutory Notes 

Prior Codifications Governmental Organization in Volume 1). 

1981 Ed., § 24-605. Section 401 of Reorganization Plan No. 3 of 

1973 Ed. § 24-605. 1967 (see Reorganization Plans in Volume 1) 

transferred all of the functions of the Board of 
Change in Government Commissioners under this section to a single 
This section originated at a time when local Commissioner. The District of Columbia Self- 
government powers were delegated to a Board Government and Governmental Reorganization 
of Commissioners of the District of Columbia Act, 87 Stat. 818, § 711 (D.C. Code, 
(see Acts Relating to the Establishment of the § 1-207.11), abolished the District of Columbia 
District of Columbia and its Various Forms of Council and the Office of Commissioner of the 
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District of Columbia. These branches of gov- ingly, and also pursuant to § 714(a) of such Act 
eminent were replaced by the Council of the (D.C. Code, § 1-207. 14(a)), appropriate 
District of Columbia and the Office of Mayor of changes in terminology were made in this see- 
the District of Columbia, respectively. Accord- tion. 

Cross References 
Section References 

This section is referred to in §§ 2-1602, 11-921, 24-701, 24-704, 24-706, 24-707, 24-709 to 
24-711, and 24-714. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <®=>19. c.J.S. Chemical Dependents § 13. 

Westlaw Key Number Search: 76akl9. 

§ 24-706. When hearing is required. 

If, in a report filed pursuant to § 24-705, either of the examining physicians 
states that the patient is a drug user, or that he is unable to reach any 
conclusion by reason of the refusal of the patient to submit to thorough 
examination, the Court shall conduct a hearing upon petition of the United 
States Attorney in the manner provided in § 24-707. 

(June 24, 1953, 67 Stat. 78, ch. 149, § 6; July 24, 1956, 70 Stat 610, ch. 676, title I, 
§ 101.) 



Prior Codifications 

1981 Ed., § 24-606. 
1973 Ed., § 24-606. 



Section References 



Historical and Statutory Notes 



Cross References 



This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-707, 24-709 to 
24-711, and 24-714. 

Library References 

Key Numbers Encyclopedias 

Chemical Dependents <&=18. c.J.S. Chemical Dependents §§ 1 3, 16. 

Westlaw Key Number Search: 76akl8. 

§ 24-707. Hearing. 

(a) Upon the evidence introduced at a hearing held for that purpose the court 
shall determine whether the patient is a drug user. The hearing shall be 
conducted without a jury unless, before such hearing and within 5 days after 
the date on which the petition is filed pursuant to § 24-705, a jury is demanded 
by the patient or by the United States Attorney for the District of Columbia. 
Each patient concerning whom a report is filed shall be detained at such place 
as the Mayor may designate until the completion of such hearing or until 
released as provided in § 24-705(b). 

(b) The rules of evidence applicable in civil judicial proceedings shall be 
applicable to hearings pursuant to this section, including the right of the patient 
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to present evidence in his own behalf and to subpoena and cross-examine 
witnesses. However, no patient examined pursuant to the provisions of 
§§ 24-701 to 24-711, shall be permitted at any hearing order pursuant to this 
section to object to the submission of testimony concerning such examination 
on the ground of privilege. 

(June 24, 1953, 67 Stat. 78, ch. 149, § 8; July 24, 1956, 70 Stat. 610, ch. 676, title I, 
§ 101.) 

Historical and Statutory Notes 

Prior Codifications Commissioners under this section to a single 

1981 Ed., § 24-607. Commissioner. The District of Columbia Self- 

1973 Ed § 24-607 Government and Governmental Reorganization 

Act, 87 Stat. 818, § 711 (D.C. Code, 
Change in Government § 1-207.1 1), abolished the District of Columbia 
This section originated at a time when local Council and the Office of Commissioner of the 
government powers were delegated to a Board District of Columbia. These branches of gov- 
of Commissioners of the District of Columbia eminent were replaced by the Council of the 
(see Acts Relating to the Establishment of the District of Columbia and the Office of Mayor of 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). ingly, and also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 1 4(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Cross References 
Section References 

This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-706, 24-709 to 
24-711, and 24-714. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <^18. c j s chemical Dependents §§ 13, 16. 

Westlaw Key Number Search: 76akl8. 

§ 24-708. Confinement of patient. 

If the court finds the patient to be a drug user, it may commit him to a 
hospital designated by the patient or the Mayor and approved by die court, to 
be confined there for rehabilitation until released in accordance with § 24-709. 
In the event a patient elects to designate a hospital to which he wishes to be 
committed, he shall be required to satisfy the court that such hospital has 
medical, rehabilitation, and security facilities comparable to the institutions 
designated by the Mayor and, in addition, the cost of such hospitalization shall 
be borne by the patient. The head of the hospital shall submit written reports 
within such periods as the court may direct, but no longer than 6 months after 
the commitment and for successive intervals of time thereafter, and state 
reasons why the patient has not been released. 

(June 24, 1953, 67 Stat. 79, ch. 149, § 9; July 24, 1956, 70 Stat. 611, ch. 676, title I, 
§ 101.) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 24-608. 
1973 Ed., § 24-608. 

Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 



Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Cross References 



Section References 



This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-707, 24-709 to 
24-711, and 24-714. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents c=>21 to 23. c j s chemical Dependents §§ 13, 16 to 18. 

Westlaw Key Number Search: 76ak2 1 to 
76ak23. 



§ 24-709, Release of patient. 

(a) When the head of the hospital to which the patient is committed finds 
that the patient appears to be no longer in need of confinement for treatment 
purposes, or has received maximum benefits, he shall give notice to the judge of 
the committing court, and said patient shall be delivered to the said court for 
such further action as the court may deem necessary and proper under the 
provisions of §§ 24-701 to 24-71 1. 

(b) The court, upon petition of the patient after confinement for 1 year, shall 
inquire into the refusal or failure of the head of the hospital to release him. If 
the court finds that the patient is no longer in need of care, treatment, 
guidance, or rehabilitation, or has received maximum benefits, it shall order 
the patient released, in accordance with the provisions of § 24-710. 

(June 24, 1953, 67 Stat. 79, ch. 149, § 10; July 24, 1956, 70 Stat 611, ch. 676, title I, 
§ 101.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-609. 
1973 Ed., § 24-609. 

Cross References 
Section References 

This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-707, 24-708, 24-710, 
24-711, and 24-714. 
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Library References 

Key Numbers Encyclopedias 

Chemical Dependents <^23. c j s chemical Dependents § 1 8. 

Westlaw Key Number Search: 76ak23. 

§ 24-710, Periodic examination of released patients. 

(a) For 2 years after his release, the patient shall report to the Mayor at such 
times and places as required, for a physical examination to determine whether 
the patient has again become a drug user. If the Mayor determines that the 
person examined is a drug user, he shall then order the patient into an 
institution in accordance with the provisions of §§ 24-701 to 24-71 1. 

(b) Upon the failure of any patient to report in accordance with the provi- 
sions of subsection (a) of this section, the United States Attorney for the District 
of Columbia shall be notified of such failure, and a statement of such failure to 
report shall be filed with the court. The court shall issue an attachment for the 
patient and order him confined forthwith for examination and such further 
action as the court may deem necessary and proper under the provisions of 
§§ 24-701 to 24-711. 

79, ch. 149, § 11; July 24, 1956, 70 Stat. 611, ch. 676, title I, 



Historical and Statutory Motes 

Commissioners under this section to a single 
Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat. 818, § 711 (D.C. Code, 
Change in Government § '-207.11), abolished the District of Columbia 

_, . . . . , . . i ii Council and the Office of Commissioner of the 

This section originated at a time when local ^ 4 . A c „ , , . „, , , c 

° ii.i. n j District or Columbia. Inese branches or gov- 
government powers were delegated to a Board . . . , ^ ., r i 
of Commissioners of the District of Columbia ernment f wer ^ replaced by the Council of the 
(see Acts Relating to the Establishment of the Dlstnct of Columbia and the Office of Mayor o( 
District of Columbia and its Various Forms of the District of Columbia, respectively. Accord- 
Governmental Organization in Volume 1). in g ] y> a " d also pursuant to § 714(a) of such Act 
Section 401 of Reorganization Plan No. 3 of (D.C. Code, § 1-207. 14(a)), appropriate 
1967 (see Reorganization Plans in Volume 1) changes in terminology were made in this sec- 
transferred all of the functions of the Board of tion. 

Cross References 
Section References 

This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-707, 24-709 to 
24-71 1, and 24-714. 

Library References 

Key Numbers Encyclopedias 

Chemical Dependents <^23.1 . c j s chemical Dependents § 1 8, 

Westlaw Key Number Search: 76ak23.1. 
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(June 24, 


1953, 67 Stat. 


§ 101.) 




Prior Codifications 


1981 Ed. 


, § 24-610. 


1973 Ed. 


, § 24-610. 
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§ 24-711. Patient not deemed a criminal. 

The patient in any proceedings under §§ 24-701 to 24-711 shall not be 
deemed a criminal and the commitment of any such patient shall not be 
deemed a conviction. 

(June 24, 1953, 67 Stat. 79, ch. 149, § 12; July 24, 1956, 70 Stat. 612, ch. 676, title I, 
§ 101.) 



Prior Codifications 

1981 Ed., § 24-611. 
1973 Ed., § 24-6.11. 



Section References 



Historical and Statutory Notes 



Cross References 



This section is referred to in §§ 2-1602, 11-921, 24-701, 24-702, 24-704, 24-707, 24-709, 24-710, 
and 24-714. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents <3=22. CJ.S. Chemical Dependents § 17. 

Westlaw Key Number Search: 76ak22. 

§ 24-712. [Omitted] 

§ 24—71 3, Care and treatment of drug users; authority of Surgeon General. 

(a) The Surgeon General is authorized to provide for the confinement, care, 
protection, treatment, and discipline of persons addicted to the use of habit- 
forming narcotic drugs who are civilly committed to treatment under the 
Narcotic Addict Rehabilitation Act of 1966, addicts who voluntarily submit 
themselves for treatment, and addicts and other persons with drug abuse and 
drug dependence problems convicted of offenses against the United States and 
who are not sentenced to treatment under the Narcotic Addict Rehabilitation 
Act of 1966, including persons convicted by general courts-martial and consu- 
lar courts. Such care and treatment shall be provided at hospitals of the Public 
Health Service especially equipped for the accommodation of such patients or 
elsewhere where authorized under other provisions of law, and shall be 
designed to rehabilitate such persons, to restore them to health, and, where 
necessary, to train them to be self-supporting and self-reliant; but nothing in 
this section or in §§ 257 to 261a of Title 42, United States Code, shall be 
construed to limit the authority of the Surgeon General under other provisions 
of law to provide for the conditional release of patients and for aftercare under 
supervision. In carrying out this subsection, the Secretary shall establish in 
each hospital and other appropriate medical facility of the Service a treatment 
and rehabilitation program for drug addicts and other persons with drug abuse 
and drug dependence problems who are in the area served by such hospital or 
other facility; except that the requirement of this sentence shall not apply in the 
case of any such hospital or other facility with respect to which the Secretary 
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determines that there is not sufficient need for such a program in such hospital 
or other facility. 

(b) Upon the admittance to, and departure from, a hospital of the Service of 
a person who voluntarily submitted himself for treatment pursuant to the 
provisions of this section, and who at the time of his admittance to such 
hospital was a resident of the District of Columbia, the Surgeon General shall 
furnish to the Mayor of the District of Columbia or his designated agent, the 
name, address, and such other pertinent information as may be useful in the 
rehabilitation to society of such person. 

(c) The Secretary may enter into agreements with the Administrator of 
Veterans' Affairs, the Secretary of Defense, and the head of any other depart- 
ment or agency of the government under which agreements hospitals and other 
appropriate medical facilities of the Service may be used in treatment and 
rehabilitation programs provided by such department or agency for drug 
addicts and other persons with drug abuse and other drug dependence prob- 
lems who are in areas served by such hospitals or other facilities. 

(July 1, 1944, 58 Stat 698, ch. 373, title III, § 341; May 8, 1954, 68 Stat 80, ch. 195, 
§ 3; July 24, 1956, 70 Stat. 622, ch. 676, title III, § 302(a); Nov. 8, 1966, 80 Stat 1449, 
Pub. L. 89-793, title VI, § 601; Oct 27, 1970, 84 Stat 1240, Pub. L. 91-513,. title I, 
§ 2(a)(1); Mar. 21, 1972, 86 Stat 77, Pub. L. 92-255, § 402; Oct. 12, 1984, 98 Stat. 
1837, Pub. L. 98-473, § 232(a).) 



Prior Codifications 

1981 Ed., § 24-613. 
1973 Ed., § 24-613. 



References in Text 

The Narcotic Addict Rehabilitation Act of 
1966, referred to in subsection (a) of this sec- 
tion, is codified in 18 U.S.C. §§ 4251 to 4255, 
28 U.S.C. §§ 2901 to 2906, and 42 U.S.C. 
§§ 3411 to 3426, 3441. 

18 U.S.C. §§ 4251 to 4255 were repealed by 
Pub. L. 98-473, title II, § 218(a)(6), 98 Stat. 
2027 effective November 1, 1987 except that the 
sections remain applicable for five years to indi- 
viduals who committed offense or acts prior to 
November 1, 1987. 



Historical and Statutory Motes 

Commissioner. The District of Columbia Self- 
Government and Governmental Reorganization 
Act, 87 Stat 818, §711 (D.C. Code, 
§ 1-207.11), abolished the District of Columbia 
Council and the Office of Commissioner of the 
District of Columbia. These branches of gov- 
ernment were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act. 
(D.C. Code, § 1-207. 14(a)), appropriate 
changes in terminology were made in this sec- 
tion. 



Change in Government 

This section originated at a time when local 
government powers were delegated to a Board 
of Commissioners of the District of Columbia 
(see Acts Relating to the Establishment of the 
District of Columbia and its Various Forms of 
Governmental Organization in Volume 1). 
Section 401 of Reorganization Plan No. 3 of 
1967 (see Reorganization Plans in Volume 1) 
transferred all of the functions of the Board of 
Commissioners under this section to a single 



Transfer of Functions 

All functions of Public Health Service, of the 
Surgeon General of the Public Health Service, 
and of all other officers and employees of the 
Public Health Service, and all functions of all 
agencies of or in the Public Health Service were 
transferred to the Secretary of Health, Edu- 
cation, and Welfare by 1966 Reorganization 
Plan No. 3, 80 Stat. 1610. The functions of the 
Department of Health, Education, and Welfare 
were transferred to the Department of Health 
and Human Services by the Act of October 17, 
1979, 93 Stat. 695, Pub. L. 96-88, § 509. 
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Cross References 
Section References 

This section is referred to in § 24-715. 

Library References 
Key Numbers Encyclopedias 

Chemical Dependents ®»22. ' CJ.S. Chemical Dependents § 17. 

Westlaw Key Number Search; 76ak22. 

§ 24-714. Admittance into Public Health Service hospitals; narcotics users 
from District. 

(a) The Surgeon General is authorized to admit for care and treatment in any 
hospital of the Public Health Service suitably equipped therefor, and thereafter 
to transfer between hospitals of the Service in accordance with § 248b of Title 
42, United States Code, any addict who is committed, under the provisions of 
§§ 24-701 to 24-711, to the Service or to a hospital thereof for care and 
treatment and who the Surgeon General determines is a proper subject for such 
care and treatment. No such addict shall be admitted unless: 

(1) He is committed prior to July 1, 1958; and 

(2) At the time of his commitment, the number of persons in hospitals of 
the Service who have been admitted pursuant to this subsection is less than 
100; and 

(3) Suitable accommodations are available after all eligible addicts convict- 
ed of offenses against the United States have been admitted. 

(b) Any person admitted to a hospital of the Service pursuant to subsection 
(a) of this section shall be discharged therefrom: (1) upon order of the Superior 
Court of the District of Columbia; or (2) when he is found by the Surgeon 
General to be cured and rehabilitated. When any such person is so discharged, 
the Surgeon General shall give notice thereof to the Superior Court of the 
District of Columbia and shall deliver such person to such court for such 
further action as such court may deem necessary and proper under the 
provisions of §§ 24-701 to 24-711. 

(c) With respect to the detention, transfer, parole, or discharge of any person 
committed to a hospital of the Service in accordance with subsection (a) of this 
section, the Surgeon General and the officer in charge of the hospital, in 
addition to authority otherwise vested in them, shall have such authority as may 
be conferred upon them, respectively, by the order of the committing court. 

(d) The cost of providing care and treatment for persons admitted to a 
hospital of the Service pursuant to subsection (a) of this section shall be a 
charge upon the District of Columbia and shall be paid by the District of 
Columbia to the Public Health Service, either in advance or otherwise, as may 
be determined by the Surgeon General. Such cost may be determined for each 
addict or on the basis of rates established for all or particular classes of 
patients, and shall include the cost of transportation to and from facilities or 
the Public Health Service. Moneys so paid to the Public Health Service shall 
be covered into the Treasury of the United States as miscellaneous receipts. 
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Appropriations available for the care and treatment of addicts admitted to a 
hospital of the Service under this section shall be available, subject to regula- 
tions, for paying the cost of transportation to the District of Columbia, includ- 
ing subsistence allowance while traveling, for any such addict who is dis- 
charged. 

(July 1, 1944, ch. 373, title III, § 345; May 8, 1954, 68 Stat. 80, ch. 195, § 2; July 24, 
1956, 70 Stat. 622, ch. 676, title III, § 302(c); July 29, 1970, 84 Stat, 572, Pub. L. 
91-358, title I, § 155(c)(32).) 

Historical and Statutory Notes 

Prior Codifications Public Health Service, and all functions of all 

1981 Ed. § 24-614. agencies of or in the Public Health Service were 

im-i t-j c ->* si * transferred to the Secretary of Health, Edu- 

1973 Ed., § 24-614. t . , .., . f u .J,, . .. 

cation, and Welfare by 1966 Reorganization 

Plan No. 3, 80 Stat. 1610. The functions of the 

Transfer of Functions Department of Health, Education, and Welfare 

All functions of Public Health Service, of the were transferred to the Department of Health 

Surgeon General of the Public Health Service, and Human Services by the Act of October 17, 

and of all other officers and employees of the 1979, 93 Stat. 695, Pub. L. 96-88, § 509. 

Cross References 
Section References 

This section is referred to in § 24-715. 

Library References 

Key Numbers Encyclopedias 

Chemical Dependents ®=*22. c j s chemical Dependents § 17. 

Westlaw Key Number Search: 76ak22. 

§ 24-715. Release of patients. 

For purposes of §§ 24-713 to 24-715, an individual shall be deemed cured of 
his addiction, drug abuse, or drug dependence and rehabilitated if the Surgeon 
General determines that he has received the maximum benefits of treatment 
and care by the Service for his addiction, drug abuse, or drug dependence or if 
the Surgeon General determines that his further treatment and care for such 
purpose would be detrimental to the interests of the Service. 

(July 1, 1944, ch. 373, title III, § 347; May 8, 1954, 68 Stat. 81, ch. 195, § 4; Oct. 27, 
1970, 84 Stat. 1240, Pub. L. 91-513, title I. § 2(a)(4).) 

Historical and Statutory Notes 

Prior Codifications Public Health Service, and all functions of all 

1981 Ed., § 24-615. agencies of or in the Public Health Service were 

m-7T l-j c ^a s*~ transferred to the Secretary of Health, Edu- 

1973 Ed., s 24-61!). ,. , .., lf , ir i^ - D • *■ 

cation, and Welfare by 1966 Reorganization 

Plan No. 3, 80 Stat. 1610. The functions of the 

Transfer ot Functions Department of Health, Education, and Welfare 

All functions of Public Health Service, of the were transferred to the Department of Health 

Surgeon General of the Public Health Service, and Human Services by the Act of October 17, 

and of all other officers and employees of the 1979, 93 Stat. 695, Pub. L. 96-88, § 509. 
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Key Numbers 

Chemical Dependents <£= J 23. 

Westlaw Key Number Search: 76ak23 



Library References 

Encyclopedias 

C.J.S. Chemical Dependents § 18. 



Juveniles 1 



Notes of Decisions 

re Whisaker, D.D.C1955, 134 F.Supp. 864. 



1 . Juveniles 

Under Drug Users' Act, court had authority to 
examine juvenile for purpose of determining 
whether she should be committed for treatment 
as a narcotics user, even though juvenile had 
been previously committed to the Department of 
Public Welfare by the Juvenile Court. D.C.Code 
1951, §§ 11-901 et seq., 24-601 to 24-615. In 



Courts <©=> 493(3) 

Drug Users' Act providing for commitment of 
all narcotics addicts to institutions for treat- 
ment, except persons charged with a criminal 
offense, does not impliedly repeal Juvenile 
Court Act insofar as jurisdiction over juveniles 
who are addicted to narcotics is concerned. 
D.C.Code 1951, §§ 11-901 et seq., 24-601 to 
24-615. In re Whisaker, D.D.C1955, 134 
F.Supp. 864. Infants e^ 18 
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Detainer, 

Notice, 



United States Supreme Court 

Right to jury trial, 



Due process, forcible entry and detainer, 
posting notice, see Greene v. Lindsey, 
U.S.Ky.1982, 102 S.Ct. 1874, 456 U.S. 
444, 72 L.Ed.2d 249. 



Summary procedure for recovery of real 
property entitles any party to jury trial 
under the seventh amendment, see Per- 
nell v. Southall Realty, U.S.Dist.Col. 
1974, 94 S.Ct. 1723, 416 U.S. 363, 40 
L.Ed.2d 198. 



§ 24-801. Enactment. 

The Interstate Agreement on Detainers is hereby enacted into law and 
entered into by the United States on its own behalf and on behalf of the District 
of Columbia with all jurisdictions legally joining in substantially the form set 
forth in this section. 
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§ 24-80 1 PRISONERS— TREATMENT 

The contracting States solemnly agree that: 

Article I 

The party States find that charges outstanding against a prisoner, detainers 
based on untried indictments, informations, or complaints and difficulties in 
securing speedy trial of persons already incarcerated in other jurisdictions, 
produce uncertainties which obstruct programs of prisoner treatment and 
rehabilitation. Accordingly, it is the policy of the party States and the purpose 
of this agreement to encourage the expeditious and orderly disposition of such 
charges and determination of the proper status of any and all detainers based 
on untried indictments, informations, or complaints. The party States also find 
that proceedings with reference to such charges and detainers, when emanating 
from another jurisdiction, cannot properly be had in the absence of cooperative 
procedures. It is the further purpose of this agreement to provide such 
cooperative procedures. 

Article II 
As used in this agreement: 

(a) "State" shall mean a State of the United States; the United States of 
America; a territory or possession of the United States; the District of 
Columbia; the Commonwealth of Puerto Rico. 

(b) "Sending State" shall mean a State in which a prisoner is incarcerated 
at the time that he initiates a request for final disposition pursuant to Article 
III hereof or at the time that a request for custody or availability is initiated 
pursuant to Article IV hereof. 

(c) "Receiving State" shall mean the State in which trial is to be had on an 
indictment, information, or complaint pursuant to Article III or Article IV 
hereof. 

Article III 
(a) Whenever a person has entered upon a term of imprisonment in a penal 
or correctional institution of a party State, and whenever during the continu- 
ance of the term of imprisonment there is pending in any other party State any 
untried indictment, information, or complaint on the basis of which a detainer 
has been lodged against the prisoner, he shall be brought to trial within one 
hundred and eighty days after he shall have caused to be delivered to the 
prosecuting officer and the appropriate court of the prosecuting officer's 
jurisdiction written notice of the place of his imprisonment and his request for 
a final disposition to be made of the indictment, information, or complaint; 
provided, that, for good cause shown in open court, the prisoner or his counsel 
being present, the court having jurisdiction of the matter may grant any 
necessary or reasonable continuance. The request of the prisoner shall be 
accompanied by a certificate of the appropriate official having custody of the 
prisoner, stating the term of commitment under which the prisoner is being 
held, the time already served, the time remaining to be served on the sentence, 
the amount of good time earned, the time of parole eligibility of the prisoner, 
and any decision of the State parole agency relating to the prisoner. 
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INTERSTATE AGREEMENT ON DETAINERS §24-801 

(b) The written notice and request for final disposition referred to in para- 
graph (a) hereof shall be given or sent by the prisoner to the warden, commis- 
sioner of corrections, or other official having custody of him, who shall 
promptly forward it together with the certificate to the appropriate prosecuting 
official and court by registered or certified mail, return receipt requested. 

(c) The warden, commissioner of corrections, or other official having custody 
of the prisoner shall promptly inform him of the source and contents of any 
detainer lodged against him and shall also inform him of his right to make a 
request for final disposition of the indictment, information, or complaint on 
which the detainer is based. 

(d) Any request for final disposition made by a prisoner pursuant to para- 
graph (a) hereof shall operate as a request for final disposition of all untried 
indictments, informations, or complaints on the basis of which detainers have 
been lodged against the prisoner from the State to whose prosecuting official 
the request for final disposition is specifically directed. The warden, commis- 
sioner of corrections, or other official having custody of the prisoner shall 
forthwith notify all appropriate prosecuting officers and courts in the several 
jurisdictions within the State to which the prisoner's request for final disposi- 
tion is being sent of the proceeding being initiated by the prisoner. Any 
notification sent pursuant to this paragraph shall be accompanied by copies of 
the prisoner's written notice, request, and the certificate. If trial is not had on 
any indictment, information, or complaint contemplated hereby prior to the 
return of the prisoner to the original place of imprisonment, such indictment, 
information, or complaint shall not be of any further force or effect, and the 
court shall enter an order dismissing the same with prejudice. 

(e) Any request for final disposition made by a prisoner pursuant to para- 
graph (a) hereof shall also be deemed to be a waiver of extradition with respect 
to any charge or proceeding contemplated thereby or included therein by 
reason of paragraph (b) hereof, and a waiver of extradition to the receiving 
State to serve any sentence there imposed upon him, after completion of his 
term of imprisonment in the sending State. The request for final disposition 
shall also constitute a consent by the prisoner to the production of his body in 
any court where his presence may be required in order to effectuate the 
purposes of this agreement and a further consent voluntarily to be returned to 
the original place of imprisonment in accordance with the provisions of this 
agreement. Nothing in this paragraph shall prevent the imposition of a 
concurrent sentence if otherwise permitted by law. 

(f) Escape from custody by the prisoner subsequent to his execution of the 
request for final disposition referred to in paragraph (a) hereof shall void the 
request. 

Article IV 

(a) The appropriate officer of the jurisdiction in which an untried indictment, 

information, or complaint is pending shall be entitled to have a prisoner against 

whom he has lodged a detainer and who is serving a term of imprisonment in 

any party State made available in accordance with Article V (a) hereof upon 
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§ 24-80 1 PRISONERS— TREATMENT 

presentation of a written request for temporary custody or availability to the 
appropriate authorities of the State in which the prisoner is incarcerated; 
provided, that the court having jurisdiction of such indictment, information, or 
complaint shall have duly approved, recorded, and transmitted the request; 
and provided further, that there shall be a period of thirty days after receipt by 
the appropriate authorities before the request be honored, within which period 
the Governor of the sending State may disapprove the request for temporary 
custody or availability, either upon his own motion or upon motion of the 
prisoner. 

(b) Upon request of the officer's written request as provided in paragraph (a) 
hereof, the appropriate authorities having the prisoner in custody shall furnish 
the officer with a certificate stating the term of commitment under which the 
prisoner is being held, the time already served, the time remaining to be served 
on the sentence, the amount of good time earned, the time of parole eligibility 
of the prisoner, and any decisions of the State parole agency relating to the 
prisoner. Said authorities simultaneously shall furnish all other officers and 
appropriate courts in the receiving State who has lodged detainers against the 
prisoner with similar certificates and with notices informing them of the 
request for custody or availability and of the reasons therefor. 

(c) In respect of any proceeding made possible by this article, trial shall be 
commenced within one hundred and twenty days of the arrival of the prisoner 
in the receiving State, but for good cause shown in open court, the prisoner or 
his counsel being present, the court having jurisdiction of the matter may grant 
any necessary or reasonable continuance. 

(d) Nothing contained in this article shall be construed to deprive any 
prisoner of any right which he may have to contest the legality of his delivery as 
provided in paragraph (a) hereof, but such delivery may not be opposed or 
denied on the ground that the executive authority of the sending State has not 
affirmatively consented to or ordered such delivery. 

(e) If trial is not had on any indictment, information, or complaint contem- 
plated hereby prior to the prisoner's being returned to the original place of 
imprisonment pursuant to Article V(e) hereof, such indictment, information, or 
complaint shall not be of any further force or effect, and the court shall enter 
an order dismissing the same with prejudice. 

Article V 

(a) In response to a request made under Article III or Article IV hereof, the 
appropriate authority in a sending State shall offer to deliver temporary 
custody of such prisoner to the appropriate authority in the State where such 
indictment, information, or complaint is pending against such person in order 
that speedy and efficient prosecution may be had. If the request for final 
disposition is made by the prisoner, the offer of temporary custody shall 
accompany the written notice provided for in Article III of this agreement. In 
the case of a Federal prisoner, the appropriate authority in the receiving State 
shall be entitled to temporary custody as provided by this agreement or to the 
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prisoner's presence in Federal custody at the place of trial, whichever custodial 
arrangement may be approved by the custodian. 

(b) The officer or other representative of a State accepting an offer of 
temporary custody shall present the following upon demand: 

(1) Proper identification and evidence of his authority to act for the State 
into whose temporary custody this prisoner is to be given. 

(2) A duly certified copy of the indictment, information, or complaint on 
the basis of which the detainer has been lodged and on the basis of which the 
request for temporary custody of the prisoner has been made. 

(c) If the appropriate authority shall refuse or fail to accept temporary 
custody of said person, or in the event that an action on the indictment, 
information, or complaint on the basis of which the detainer has been lodged is 
not brought to trial within the period provided in Article III or Article IV 
hereof, the appropriate court of the jurisdiction where the indictment, informa- 
tion, or complaint has been pending shall enter an order dismissing the same 
with prejudice, and any detainer based thereon shall cease to be of any force or 
effect. 

(d) The temporary custody referred to in this agreement shall be only for the 
purpose of permitting prosecution on the charge or charges contained in one or 
more untried indictments, informations, or complaints which form the basis of 
the detainer or detainers or for prosecution on any other charge or charges 
arising out of the same transaction. Except for his attendance at court and 
while being transported to or from any place at which his presence may be 
required, the prisoner shall be held in a suitable jail or other facility regularly 
used for persons awaiting prosecution. 

(e) At the earliest practicable time consonant with the purposes of this 
agreement, the prisoner shall be returned to the sending State. 

(f) During the continuance of temporary custody or while the prisoner is 
otherwise being made available for trial as required by this agreement, time 
being served on the sentence shall continue to run but good time shall be 
earned by the prisoner only if, and to the extent that, the law and practice of 
the jurisdiction which imposed the sentence may allow. 

(g) For all purposes other than that for which temporary custody as provided 
in this agreement is exercised, the prisoner shall be deemed to remain in the 
custody of and subject to the jurisdiction of the sending State and any escape 
from temporary custody may be dealt with in the same manner as an escape 
from the original place of imprisonment or in any other manner permitted by 
law. 

(h) From the time that a party State receives custody of a prisoner pursuant 
to this agreement until such prisoner is returned to the territory and custody of 
the sending State, the State in which the one or more untried indictments, 
informations, or complaints are pending or in which trial is being had shall be 
responsible for the prisoner and shall also pay all costs of transporting, caring 
for, keeping, and returning the prisoner. The provisions of this paragraph shall 
govern unless the States concerned shall have entered into a supplementary 
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§ 24-80 1 PRISONERS— TREATMENT 

agreement providing for a different allocation of costs and responsibilities as 
between or among themselves. Nothing herein contained shall be construed to 
alter or affect any internal relationship among the departments, agencies, and 
officers of and in the government of a party State, or between a party State and 
its subdivisions, as to the payment of costs, or responsibilities therefor. 

Article VI 

(a) In determining the duration and expiration dates of the time periods 
provided in Articles III and IV of this agreement, the running of said time 
periods shall be tolled whenever and for as long as the prisoner is unable to 
stand trial, as determined by the court having jurisdiction of the matter. 

(b) No provision of this agreement, and no remedy made available by this 
agreement shall apply to any person who is adjudged to be mentally ill. 

Article VII 

Each State party to this agreement shall designate an officer who, acting 
jointly with like officers of other party States, shall promulgate rules and 
regulations to carry out more effectively the terms and provisions of this 
agreement, and who shall provide, within and without the State, information 
necessary to the effective operation of this agreement. 

Article VIII 

This agreement shall enter into full force and effect as to a party State when 
such State has enacted the same into law. A State party to this agreement may 
withdraw herefrom by enacting a statute repealing the same. However, the 
withdrawal of any State shall not affect the status of any proceedings already 
initiated by inmates or by State officers at the time such withdrawal takes 
effect, nor shall it affect their rights in respect thereof. 

Article IX 

This agreement shall be liberally construed so as to effectuate its purposes. 
The provisions of this agreement shall be severable and if any phrase, clause, 
sentence, or provision of this agreement is declared to be contrary to the 
constitution of any party State or of the United States or the applicability 
thereof to any government, agency, person, or circumstance is held invalid, the 
validity of the remainder of this agreement and the applicability thereof to any 
government, agency, person, or circumstance shall not be affected thereby. If 
this agreement shall be held contrary to the constitution of any State party 
hereto, the agreement shall remain in full force and effect as to the remaining 
States and in full force and effect as to the State affected as to all severable 
matters. 

(Dec. 9, 1970, 84 Stat. 1397, Pub. L. 91-538, § 2.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed.,§ 24-701. 
1973 Ed.,§ 24-701. 
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1. Construction and application 

The Interstate Agreement on Detainers (IAD) 
is a compact among states and federal govern- 
ment establishing procedures by which one jur- 
isdiction may obtain temporary custody of pris- 
oner incarcerated in another jurisdiction for 
trial on outstanding charges. Interstate Agree- 
ment on Detainers Act, §§ 1-8, 18 U.S.C.A.App.; 
D.CCode 1981, § 24-701. Murray v. District of 
Columbia, 1993, 826 F.Supp. 4, appeal dis- 
missed, certiorari denied 114 S.Ct. 1556, 511 
U.S. 1038, 128 L.Ed. 2d 203. Extradition And 
Detainers <£=* 5 1 

Principle purpose of the Interstate Agreement 
on Detainers (IAD) is to ensure that sentenced 
prisoner, who has entered into the life of the 
institution to which he has been committed for 
term of imprisonment, does not have progress 
of treatment and rehabilitation obstructed by 
numerous absences in connection with several 
pending charges in another jurisdiction. Inter- 
state Agreement on Detainers Act, §§ 1-8, 18 
U.S.C.A.App.; D.CCode 1981, § 24-701. Mur- 
ray v. District of Columbia, 1993, 826 F.Supp. 



4, appeal dismissed, certiorari denied 1 14 S.Ct. 
1556, 511 U.S. 1038, 128 L.Ed.2d 203. Extra- 
dition And Detainers G=> 51 

Even if defendant wrote New York official 
requesting that his District of Columbia detainer 
be resolved, that conduct was not sufficient to 
trigger the 180-day requirement of Interstate 
Agreement on Detainers (IAD). D.CCode 1981, 
§ 24-701. Fields v. U.S., 1997, 698 A.2d 485, 
certiorari denied 118 S.Ct. 1203, 523 U.S. 1012, 
140 L.Ed.2d 331. Extradition And Detainers <£* 
57 

Primary purpose of interstate agreement on 
detainers is to eliminate abuses, such as delay in 
bringing prisoners to trial and interference with 
rehabilitation programs, which characterized 
use of detainers prior to adoption of agreement 
and it is also designed to establish uniform 
process for transporting prisoners for trial from 
jurisdiction in which they are serving sentence 
to jurisdiction in which they have been charged 
with offense. D.C.CE. § 24-701 et seq. Klein- 
bart v. U. S., 1981, 426 A.2d 343, mandate 
recalled 553 A. 2d 1236. Extradition And De- 
tainers <§=> 5 1 

Interstate Agreement on Detainers Act is de- 
signed to establish uniform process for trans- 
porting prisoners for trial from jurisdiction in 
which they are serving sentence to jurisdiction 
in which they have been charged with offense; 
primary purpose of Act is to eliminate abuses, 
such as delay in bringing prisoners to trial and 
interference with rehabilitation programs, 
which characterized use of "detainers" previous 
to adoption of Act. Interstate Agreement on 
Detainers Act, § 2, art. I et seq., D.C.CE. 
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Note 1 

§ 24-701 note; D.C.C.E. §§ 24-701 to 24-705. 
Vance v. U. S., 1979, 399 A.2d 52. Extradition 
And Detainers <3=> 5 1 

Interstate Agreement on Detainers Act did not 
apply where defendant was transferred pursu- 
ant to writ of habeas corpus ad prosequendum 
and no detainer was ever filed. Interstate 
Agreement on Detainers Act, § 2, art. I et seq., 
D.C.C.E. § 24-701 note; D.C.C.E. §§ 24-701 to 
24-705. Vance v. U. S., 1979, 399 A.2d 52. 
Extradition And Detainers <£=> 51 

Rights conferred under the Interstate Agree- 
ment on Detainers Act are a matter of legislative 
grace; they can be rescinded as readily as they 
were granted. Interstate Agreement on Detain- 
ers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note. Christian v. U. S., 1978, 394 
A.2d 1, certiorari denied 99 S.Ct. 2889, 442 U.S. 
944, 61 L.Ed. 2d 315. Extradition And Detain- 
ers <& 5 1 

Assumption inherent in interstate agreement 
on detainers is that appropriate official of "cus- 
todial" or "sending" jurisdiction will provide 
prisoner with information necessary for him to 
assert his right to trial within 180 days in the 
"prosecuting" or "receiving" jurisdiction. 
D.C.C.E. § 24-701 et seq.; Interstate Agreement 
on Detainers Act, § 2, arts. Ill(a-c), IV(c), 
D.C.C.E. § 24-701 note. McBride v. U. S., 
1978, 393 A.2d 123, certiorari denied 99 S.Ct. 
1260, 440 U.S. 927, 59 L.Ed.2d 482. Extradi- 
tion And Detainers <£=» 55 

Actual inability of receiving jurisdiction to 
obtain defendant's physical presence renders 
him unable to stand trial there, equally when 
due to the custodial jurisdiction's refusal as 
when due to that jurisdiction's having first de- 
livered the defendant to some third jurisdiction. 
United States v, Jones, 120 WLR 2441 (Super. 
Ct. 1992). 

Neither the terms nor the purposes of the 
Interstate Agreement on Detainers Act would be 
served by treating defendant as able to stand 
trial in the District of Columbia while he was in 
Maryland's custody, nor would those terms or 
purposes be served by imposing upon the gov- 
ernment an obligation to seek defendant's earli- 
er return to the District under circumstances in 
which the government had no reason to suspect 
any such obligation, so that while defendant 
was unable to stand trial within the meaning of 
Article Vl(a) during the entire time he was in 
Maryland's custody, the 120-day period of Arti- 
cle IV(c) was tolled. United States v. Jones, 120 
WLR 2441 (Super. Ct. 1992). 

2. Detainers 

Arrest warrant will serve as detainer, within 
purview of Interstate Agreement on Detainers 
(IAD), if it is based on untried information, 
indictment or complaint, it is filed by criminal 
justice agency, it is filed directly with facility 



PRISONERS— TREATMENT 

where prisoner is incarcerated, it notifies prison 
officials that prisoner is wanted to face pending 
charges, and it asks prison either to hold prison- 
er at conclusion of his sentence, or to notify 
agency officials when prisoner's release is im- 
minent. D.C.Code 1981, § 24-701 et seq. 
Tucker v. U.S., 1990, 569 A.2d 162. Extradition 
And Detainers <£=> 52 

Where it is unclear whether arrest warrant 
was lodged as "detainer," within meaning of 
Interstate Agreement on Detainers, court em- 
ploys "functional analysis," under which it de- 
termines whether officials intended warrant to 
serve as detainer and whether defendant suf- 
fered any prejudice during his incarceration on 
account of warrant. D.C.Code 1981, § 24-701 
et seq. Tucker v. U.S., 1990, 569 A.2d 162. 
Extradition And Detainers <£=> 52 

Writ of habeas corpus ad prosequendum is 
not a "detainer" within the interstate agreement 
on detainers. D.C.C.E. § 24-701 et seq. Klein- 
bait v. U. S., 1981, 426 A.2d 343, mandate 
recalled 553 A. 2d 1236. Extradition And De- 
tainers <5^ 52 

A writ of habeas corpus ad prosequendum is 
not a "detainer" for purposes of Interstate 
Agreement on Detainers Act. Interstate Agree- 
ment on Detainers Act, § 2, art. I et seq., 
D.C.C.E. § 24-701 note; D.C.C.E. §§ 24-701 to 
24-705. Vance v. U. S., 1979, 399 A.2d 52. 
Extradition And Detainers <§=» 52 

A writ of habeas corpus ad prosequendum is 
not a "detainer" for purposes of Interstate 
Agreement on Detainers Act. Interstate Agree- 
ment on Detainers Act, § 2, art. I et seq., 
D.C.C.E. § 24-701 note; D.C.C.E. §§ 24-701 to 
24-705. Vance v. U. S., 1979, 399 A.2d 52. 
Extradition And Detainers <3=> 52 

Writ of habeas corpus ad prosequendum is- 
sued by federal court was not detainer within 
meaning of Interstate Agreement on Detainers 
Act, and thus Government was not required to 
comply with Act in securing presence of defen- 
dant through writ of habeas corpus ad prose- 
quendum. Interstate Agreement on Detainers 
Act, § 2, art. I et seq., D.C.C.E. § 24-701 note; 
Interstate Agreement on Detainers Act, § 1 et 
seq., 18 U.S.C.A. App. Sheffield v. U. S., 1979, 
397 A.2d 963, certiorari denied 99 S.Cl. 2414, 
441 U.S. 965, 60 L.Ed.2.d 1071. Extradition 
And Detainers <S^ 52 

Detainer is not a demand for immediate sur- 
render of the prisoner, but only a request from 
the official lodging the detainer that he be noti- 
fied before the inmate is released from custody. 
Interstate Agreement on Detainers Act, § 2, arts. 
I et seq., IV(e), D.C.C.E. § 24-701 note. Chris- 
tian v. U. S., 1978, 394 A. 2d 1, certiorari denied 
99 S.Ct. 2889, 442 U.S. 944, 61 L.Ed.2d 315. 
Extradition And Detainers <©=» 52 
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3. Guilty pleas 

By volunl.ar.ily pleading guilty, defendant 
waived any claim he might have had under 
Interstate Agreement on Detainers (IAD). 
D.C.Code 1981, §24-701. Moore v. U.S., 
1999, 724 A.2d 1198. Criminal Law <^ 
273.4(1) 

4. Sentences 

Where defendant was convicted in the United 
States District Court for the District of Colum- 
bia for possession of narcotics and thereafter 
was convicted in the Superior Court for the 
District of Columbia of armed robbery, and the 
armed robbery sentence was imposed to run 
consecutively to the narcotics sentence, she 
need not be granted a parole hearing until she 
has served one- third of the aggregate of the 
maximum of the two sentences, since the two 
sentences were imposed by the same sovereign, 
and the District of Columbia did not acquire the 
attributes of a separate sovereignty by virtue of 
its being party to the Interstate Agreement on 
Detainers. 18 U.S.C.A. § 4205(a, h); D.C.C.E. 
§ 24-701; Interstate Agreement on Detainers 
Act, § 1 el seq., 18 U.S.C.A. App. Goode v. 
Markley, C.A.D.C.1979, 603 F.2d 973, 195 
U.S.App.D.C. 391, certiorari denied 100 S.Ct. 
1039, 444 U.S. 1083, 62 L.Ed. 2d 768. Pardon 
And Parole 0=> 51 

Interstate Agreement on Detainers (IAD) did 
not apply to defendant at time of his transfers 
between Maryland and District of Columbia, 
where defendant was not sentenced in Mary- 
land until after sentencing in District of Colum- 
bia case. D.C.Code 1981, § 24-701. Moore v. 
U.S., 1999, 724 A.2d 1198. Extradition And 
Detainers <&=> 53.1 

Fact that defendant may have received credit 
for the time he was incarcerated did not convert 
that period of incarceration into a "sentence" 
within the meaning of the Interstate Agreement 
on Detainers Act. Interstate Agreement on De- 
tainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; Pa.R.Crim.P., Rules 1406, 
1406(b). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed. 2d 315. Extradition And Detainers <£=> 
51 

5. Violations 

A violation of the Interstate Agreement on 
Detainers Act is not recognizable as a claim of 
lack of subject matter jurisdiction or failure to 
state an offense. Interstate Agreement on De- 
tainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; D.C.C.E. SCR, Criminal Rule 
12(b)(2). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed. 2d 315. Extradition And Detainers <£=> 
60 
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Note 7 

A violation of the Interstate Agreement on 
Detainers Act is a defense which is capable of 
determination without trial of the general issue; 
thus, it comes within that class of rights which 
must be asserted before trial or, at least, during 
the trial itself. Interstate Agreement on Detain- 
ers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; D.C.C.E. SCR, Criminal Rule 
12(b). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed.2d 315. Extradition And Detainers <£=> 
60 

A claim that the Interstate Agreement on De- 
tainers Act has been violated should be raised at 
the earliest possible time before the witnesses 
and parties have gone to the burden and ex- 
pense of a trial. Interstate Agreement on De- 
tainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note. Christian v. U. S., 1978, 394 
A.2d 1, certiorari denied 99 S.Ct. 2889, 442 U.S. 
944, 61 L.Ed. 2d 315. Extradition And Detain- 
ers ©=> 60 

6. Dismissal of charges 

Dismissal sanction for violation of time limi- 
tations under Interstate Agreement on Detainers 
is prophylactic measure designed to induce 
compliance in other cases. Interstate Agree- 
ment on Detainers Act, § 2, arts. Ill, Ill(a-c), 
IV(c), IX, D.C.C.E. § 24-701 note. McBride v. 
U. S., 1978, 393 A.2d 123, certiorari denied 99 
S.Ct. 1260, 440 U.S. 927, 59 L.Ed.2d 482. Ex- 
tradition And Detainers <£=> 60 

A prisoner's return to the sending jurisdiction 
after a brief stay for pretrial proceedings in the 
receiving jurisdiction did not warrant dismissal 
of an indictment under Article IV(e) where no 
interference with the prisoner's rehabilitation 
program in the sending state had been shown. 
United States v. Jones, 120 WLR 2441 (Super. 
Ct. 1992). 

7. Habeas corpus 

Federal habeas petition alleging improper 
transfer from Maryland to District of Columbia 
in violation of Interstate Agreement on Detain- 
ers could not be entertained by district court 
where petitioner was still in process of collater- 
ally challenging his District of Columbia convic- 
tions, and there was no showing that District of 
Columbia remedy was inadequate or ineffective. 
D.C.Code 1981, §§ 23-110, 24-701; Md.Code 
1957, Art. 41, § 2-201 et seq. Miles v. Rollins, 
1990, 733 F.Supp. 128. Habeas Corpus ^ 289 

An ineffectiveness claim grounded on failure 
to assert Interstate Agreement on Detainers Act 
rights is subject to review on a writ of habeas 
corpus or motion pursuant to § 23-1 10. United 
States v. Jones, 120 WLR 2441 (Super. Ct. 
1992). 
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Note 8 

8. Effective assistance of counsel 

Failure to move for relief under the Interstate 
Agreement on Detainers Act cannot have consti- 
tuted ineffective assistance of counsel if such a 
motion would have been unsuccessful. United 
States v. Jones, 120 WLR 2441 (Super. Ct. 
1992). 

Trial counsel's failure to move for dismissal 
based upon defendant's Interstate Agreement on 
Detainers Act rights did not fall below the stan- 
dard of reasonableness under prevailing profes- 
sional norms. United States v. Jones, 120 WLR 
2441 (Super. Ct. 1992). 

9. Waiver 

Defendant waived any right to dismissal of 
indictment by failing to raise issue of whether 
his transfer from Maryland to the District of 
Columbia violated basic rights provided him by 
the Interstate Agreement on Detainers Act by 
motion in trial court, even assuming that provi- 
sions of the Act were violated. D.C.Code 1981, 
§§ 24-701 to 24-705; Criminal Rule 12(d). 
Jenkins v. U.S., 1984, 483 A.2d 660, certiorari 
denied 105 S.Ct. 1215, 469 U.S. 1224, 84 
L.Ed. 2d 356. Extradition And Detainers <£=> 60 

Absent good cause shown, failure to present 
claim under the Interstate Agreement on De- 
tainers Act at the trial level constitutes a waiver 
of those rights under Superior Court Criminal 
Rule. D.C.Code 1981, §§ 24-701 to 24-705; 
Criminal Rule 12. Jenkins v. U.S., 1984, 483 
A.2d 660, certiorari denied 105 S.Ct. 1215, 469 
U.S. 1224, 84 L.Ed. 2d 356. Extradition And 
Detainers ©=> 60 

Waiver of rights under Interstate Agreement 
on Detainers Act need not be a waiver in fact, 
i.e., there need not be an intentional relinquish- 
ment of a known right for there to be a waiver 
under the agreement, because the rights afford- 
ed under the statute are of a class which are 
inferentially waived if not raised prior to or 
during trial. D.C.Code 1981, §§ 24-701 to 
24-705; Criminal Rule 12. Jenkins v. U.S., 
1984, 483 A.2d 660, certiorari denied 105 S.Ct. 
1215, 469 U.S. 1224, 84 L.Ed.2d 356. Extradi- 
tion And Detainers ©=> 60 

"Good cause" which would alleviate effect of 
defendant's waiver of his rights under Interstate 
Agreement on Detainers Act did not exist where 
trial counsel was required to prepare pretrial 
motions, complete investigation and discovery, 
and prepare for trial under "hurried circum- 
stances." D.C.Code 1981, §§ 24-701 to 
24-705; Criminal Rule 12(d). Jenkins v. U.S., 
1984, 483 A.2d 660, certiorari denied 105 S.Ct. 
1215, 469 U.S. 1224, 84 L.Ed.2d 356. Extradi- 
tion And Detainers ©=> 60 

Despite the seeming mandatory language of 
the Interstate Agreement on Detainers ordering 
dismissal of the charges if its provisions are 
violated, the courts have assumed that the rights 
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conferred can be waived by a prisoner. Inter- 
state Agreement on Detainers Act, § 2, arts. I et 
seq., IV(e), D.C.C.E. § 24-701 note; D.C.C.E. 
SCR, Criminal Rule 12. Christian v. U, S., 
1978, 394 A.2d 1, certiorari denied 99 S.Ct. 
2889, 442 U.S. 944, 61 L.Ed.2d 315. Extradi- 
tion And Detainers <S=> 60 

Traditional standard for the waiver of consti- 
tutional rights does not apply to a waiver of a 
defendant's statutory rights under the Interstate 
Agreement on Detainers Act. Interstate Agree- 
ment on Detainers Act, § 2, arts. I et seq., IV(e), 
D.C.C.E. § 24-701 note. Christian v. U. S., 
1978, 394 A.2d 1, certiorari denied 99 S.Ct. 
2889, 442 U.S. 944, 61 L.Ed. 2d 315. Extradi- 
tion And Detainers ®=> 60 

Absent "good cause shown," a failure to pres- 
ent a claim under the Interstate Agreement on 
Detainers Act at the trial level constitutes a 
waiver of those rights. Interstate Agreement on 
Detainers Act, § 2, arts. I et seq., IV(e), D.C.C.E. 
§ 24-701 note; D.C.C.E. SCR, Criminal Rule 
12(d). Christian v. U. S., 1978, 394 A.2d 1, 
certiorari denied 99 S.Ct. 2889, 442 U.S. 944, 
61 L.Ed. 2d 315. Extradition And Detainers ©=> 
60 

A defendant was held to have effectively 
waived any objections to alleged violations of 
the Interstate Agreement on Detainers by choos- 
ing to go to trial. United States v. Haigler, 113 
WLR 1985 (Super. Ct. 1985). 

Defendant's failure to raise the issue of his 
Interstate Agreements on Detainers Act rights 
prior to or during trial constituted a waiver of 
those rights. United States v. Jones, 120 WLR 
2441 (Super. Ct. 1992). 

10. Review 

Defendant's motion to dismiss a drug posses- 
sion charge for failure to comply with the Inter- 
state Agreement on Detainers (IAD) was not 
appealable pursuant to collateral order excep- 
tion to final judgment rule; since the IAD did 
not create a right to avoid trial, but rather, a 
right to have the charging jurisdiction take cus- 
tody of the defendant and try him within 180 
days, the denial of the defendant's motion did 
not result in the irretrievable loss of an impor- 
tant right. D.C.Code 1981, § 24-701. Meyers 
v. U.S., 1999, 730 A.2d 155. Criminal Law &* 
1023(3) 

Defendant's Interstate Agreement on Detainer 
Act claims were not preserved for appeal in 
context of trial court's denial of his pretrial 
motion to suppress lineup identification; defen- 
dant's vague references to the Act in his memo- 
randum supporting motion to suppress were 
insufficient to place trial court on notice that he 
was invoking his right to dismissal of the indict- 
ment. D.C.Code 1981, §§ 24-701 to 24-705; 
Criminal Rule 12(d). Jenkins v. U.S., 1984, 483 
A.2d 660, certiorari denied 105 S.Ct. 1215, 469 
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U.S. 1224, 84 L.Ed. 2d 356. Criminal Law <3=> 
1030(1) 

§ 24-802. Definitions. 

(a) The term "Governor" as used in the Agreement on Detainers shall mean 
with respect to the United States, the Attorney General, and with respect to the 
District of Columbia, the Mayor of the District of Columbia. 

(b) The term "appropriate court" as used in the Agreement on Detainers 
shall mean with respect to the United States, the courts of the United States, 
and with respect to the District of Columbia, the courts of the District of 
Columbia, in which indictments, informations, or complaints, for which dispo- 
sition is sought, are pending. 

(Dec. 9, 1970, 84 Stat. 1402, Pub. L. 91-538, §§ 3, 4.) 

Historical and Statutory Notes 

Prior Codifications Reorganization Act, 87 Stat. 818, § 71.1 (D.C. 

1981 Ed., § 24-702. Code, § 1-207.11), abolished the District of Co- 

1973 Ed., § 24-702. lumbia Council and the Office of Commissioner 

of the District of Columbia. These branches of 

Change in Government government were replaced by the Council of the 

This section originated at a time when local District of Columbia and the Office of Mayor of 

government powers were delegated to the Dis- the District of Columbia, respectively. Accord- 

trict of Columbia Council and to a Commission- ingly, and also pursuant to § 714(a) of such Act 

er of the District of Columbia. The District of (D.C. Code, § 1-207. 14(a)), appropriate changes 

Columbia Self-Government and Governmental in terminology were made in this section. 

Library References 
Key Numbers Encyclopedias 

Extradition and Detainers ( S= > 50, 51. C J S Extradition § 12 

Westlaw Kev Number Searches: 166k50; 
166k51. 

Notes of Decisions 

Habeas corpus 1 state Agreement on Detainers. King v. Palmer, 
113 WLR2437 (Super. Ct. 1985). 

1 . Habeas corpus 

Petition for writ of habeas corpus is not ap- 
propriate means to redress violations of Inter- 

§ 24—803, Enforcement and cooperation required of parties. 

All courts, departments, agencies, officers, and employees of the United 
States and of the District of Columbia are hereby directed to enforce the 
Agreement on Detainers and to cooperate with one another and with all party 
states in enforcing the agreement and effectuating its purpose. 

(Dec. 9, 1970, 84 Stat. 1402, Pub. L. 91-538, § 5.) 

Historical and Statutory Notes 
Prior Codifications 

1981 Ed., § 24-703. 
1973 Ed., § 24-703. 
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Library References 
Key Numbers Encyclopedias 

Extradition and Detainers < S=»51. q j g Extradition § 12 

Westlaw Key Number Search: 166k51. 

§ 24-804. Regulations. 

For the United States, the Attorney General, and for the District of Columbia, 
the Mayor of the District of Columbia, shall establish such regulations, pre- 
scribe such forms, issue such instructions, and perform such other acts as he 
deems necessary for carrying out the provisions of this chapter. 

(Dec. 9, 1970, 84 Stat 1403, Pub. L. 91-538, § 6.) 

Historical and Statutory Notes 

Prior Codifications Reorganization Act, 87 Stat. 818, § 711 (IXC. 

1981 Ed., § 24-704. Code, § 1-207.1 1), abolished the District of Co- 

1973 Ed., § 24-704. lumbia Council and the Office of Commissioner 

of the District of Columbia. These branches of 
Change in Government government were replaced by the Council of the 
This section originated at a time when local District of Columbia and the Office of Mayor of 
government powers were delegated to the Dis- the District of Columbia, respectively. Accord- 
trie t of Columbia Council and to a Commission- ingly, and also pursuant to § 714(a) of such Act 
er of the District of Columbia. The District of (D.C. Code, § 1-207. 14(a)), appropriate changes 
Columbia Self-Government and Governmental in terminology were made in this section. 

Library References 
Key Numbers Encyclopedias 

Administrative Law and Procedure <^385. C.J.S. District of Columbia § 2. 

District of Columbia ^6. ^ Tf> ^ ,. . c _ 

r . j... j t^ , • r^cn C.J.S. Extradition s 12. 

Extradition and Detainers <£=>50. 

Westlaw Key Number Searches: 15Ak385; C J. S. Public Administrative Law And Proce- 

132k6; 166k50. dure §§ 88, 91. 

§ 24-805. Reservation of authority. 

The right to alter, amend, or repeal this chapter is expressly reserved. 
(Dec. 9, 1970, 84 Stat. 1403, Pub. L. 91-538, § 7.) 

Historical and Statutory Notes 

Prior Codifications 

1981 Ed., § 24-705. 
1973 Ed., § 24-705. 

Library References 

Key Numbers Encyclopedias 

Extradition and Detainers <&»51. C.J.S. Extradition § 12. 

Statutes e-129, 149 C.J.S. Statutes §§ 150, 243, 279. 

Westlaw Key Number Searches: 166k51; 
361kl29; 361kl49. 
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Chapter 9 
Youth Offenders Programs. 

Subchapter I. Youth Rehabilitation. 
Section 

24-901. Definitions. 

24-902. Facilities for treatment and rehabilitation. 

24-903. Sentencing alternatives. 

24-904. Conditional release; unconditional discharge. 

24-905. Determination that youth offender will derive no further benefit; appeal. 

24-906. Unconditional discharge sets aside conviction. 

24-907. Rules; division of responsibility. 

Subchapter II. Boot Camp Program. 



24-921. 


Definitions. 


24-922. 


Establishment of the BOOT CAMP. 


24-923. 


Location of BOOT CAMP. 


24-924. 


Daily schedule. 


24-925. 


Evaluation process. 


24-926. 


Discipline. 


24-927. 


Grooming. 


24-928. 


Agreement form. 


24-929. 


Removal. 


24-930. 


Graduation. 


24-931. 


Post-BOOT CAMP supervision. 


24-932. 


Report. 



Subchapter I. Youth Rehabilitation. 

§ 24-901. Definitions. 

For purposes of this subchapter, the term: 

(1) ''Committed youth offender" means an individual committed pursuant 
to this subchapter for treatment in the District of Columbia. 

(2) "Conviction" means the judgment on a verdict or a finding of guilty, a 
plea of guilty, or a plea of no contest. 

(3) "Court" means the Superior Court of the District of Columbia. 

(4) "District" means the District of Columbia. 

(5) "Treatment" means corrective and preventive guidance and training 
designed to protect the public by correcting the antisocial tendencies of youth 
offenders. 

(6) "Youth offender" means a person less than 22 years old convicted of a 
crime other than murder. 

(Dec. 7, 1985, D.C. Law 6-69, § 2, 32 DCR 4587.) 
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Historical and Statutory Notes 

Prior Codifications and assigned Bill No. 6-47, which was referred 

1981 Ed., § 24-801. to the Committee on the Judiciary. The bill was 

_ . x . j adopted on first and second readings on June 

Emergency Act Amendments oc iaoc 'j t i n mo- .?c i 

„ fc J , nn , x , r 25, 1985 and July 9, 198:>, respectively. Signed 

For temporary (90-day) amendment or sec- , 4l _ .. T i -.n mor -. • j 

tion, see § 9(a) of the Sentencing Reform Emer- ^ th f Ma >'° r or \ July 29 ' 19 ? 5 ' * w , as assigned 

gencv Amendment Act of 2000 (D.C. Act Act No. 6-72 and transmitted to both Houses of 

13-410, August 11, 2000, 47 DCR 7271). Congress for its review. 

Legislative History of Laws 

Law 6-69, the "Youth Rehabilitation Amend- 
ment Act of 1985," was introduced in Council 

Motes of Decisions 

Purposes 1 needs; (2) to separate youth offenders from 

— more mature, experienced offenders; and (3) to 

1 Purnoses provide an opportunity for a deserving youth 

*The primary objectives of this chapter are: (1) ^fender to start anew through expungement of 

To give the court flexibility in sentencing a hls criminal record. United States v. Wheeler, 

youth offender according to his individual 1 15 WLR 2025 (Super. Ct. 1987). 

§ 24-902. Facilities for treatment and rehabilitation. 

(a) The Mayor shall provide facilities and personnel for the treatment and 
rehabilitation of youth offenders convicted under District of Columbia law and 
sentenced according to this subchapter. 

(b)(1) The Mayor shall periodically set aside and adapt facilities for the 
treatment, care, education, vocational training, rehabilitation, segregation, and 
protection of youth offenders. 

(2) Insofar as practical, these institutions shall treat committed youth 

offenders only, and the youth offenders shall be segregated from other 

offenders, and classes of committed youth offenders shall be segregated 

according to their needs for treatment. 

(Dec. 7, 1985, D.C. Law 6-69, § 3, 32 DCR 4587.) 

Historical and Statutory Notes 

Prior Codifications gency Amendment Act of 2000 (D.C. Act 

1981 Ed., § 24-802. 13-410, August 1 1, 2000, 47 DCR 7271). 

Legislative History of Laws 
Emergency Act Amendments For i egis i ative history f DC< Law 6 _ 69> see 

For temporary (90-day) amendment of sec- Historical and Statutory Notes following 
tion, see § 9(b) of the Sentencing Reform Emer- § 24-901. 

§ 24—903. Sentencing alternatives. 

(a)(1) If the court is of the opinion that the youth offender does not need 
commitment, it may suspend the imposition or execution of sentence and place 
the youth offender on probation. 

(2) The court, as part of an order of probation of a youth offender between 
the ages of 15 and 18 years, shall require the youth offender to perform not 
less than 90 hours of community service for an agency of the District 
government or a nonprofit or other community service organization, unless 
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the court determines that the youth offender is physically or mentally im- 
paired and that an order of community service would be unjust or unreason- 
able. 

(3) Within 120 days of January 31, 1990, the Mayor shall develop and 
furnish to the court a youth offender community service plan. The plan shall 
include: 

(A) Procedures to certify a nonprofit or community service organization 
for participation in the program; 

(B) A list of agencies of the District government or non-profit or commu- 
nity service organizations to which a youth offender may be assigned for 
community service work; 

(C) A description of the community service work to be performed by a 
youth offender in each of the named agencies or organizations; 

(D) Procedures to monitor the attendance and performance of a youth 
offender assigned to community service work; 

(E) Procedures to report to the court a youth offender's absence from a 
court-ordered community service work assignment; and 

(F) Procedures to notify the court that a youth offender has completed 
the community service ordered by the court. 

(4) If the court unconditionally discharges a youth offender from probation 
pursuant to § 24-906(b), the court may discharge the youth offender from 
any uncompleted community service requirement in excess of 90 hours. The 
court shall not discharge the youth offender from completion of the minimum 
of 90 hours of community service. 

(b) If the court shall find that a convicted person is a youth offender, and the 
offense is punishable by imprisonment under applicable provisions of law other 
than this subsection, the court may sentence the youth offender for treatment 
and supervision pursuant to this subchapter up to the maximum penalty of 
imprisonment otherwise provided by law. The youth offender shall serve the 
sentence of the court unless sooner released as provided in § 24-904. 

(c) Where the court finds that a person is a youth offender and determines 
that the youth offender will derive benefit from the provisions of this subchap- 
ter, the court shall make a statement on the record of the reasons for its 
determination. The youth offender shall be entitled to present to the court facts 
that would affect the decision of the court to sentence the youth offender 
pursuant to the provisions of this subchapter. 

(d) If the court shall find that the youth offender will not derive benefit from 
treatment under subsection (b) of this section, then the court may sentence the 
youth offender under any other applicable penalty provision. 

(e) If the court desires additional information as to whether a youth offender 
will derive benefit from treatment under subsection (b) of this section, the court 
may order that the youth offender be committed for observation and study at an 
appropriate classification center or agency. Within 60 days from the date of 
the order or an additional period that the court may grant, the court shall 
receive the report. 
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(0 Subsections (a) through (e) of this section provide sentencing alternatives 
in addition to the options already available to the court. 

(Dec. 7, 1985, D.C. Law 6-69, § 4, 32 DCR 4587; Jan. 31, 1990, D.C. Law 8-61, § 2, 36 
DCR5798.) 



Prior Codifications 

1981 Ed., § 24-803. 



Legislative History of Laws 

For legislative history of D.C. Law 6-69, see 
Historical and Statutory Notes following 
§ 24-901. 

Law 8-61, the "Youth Offender Community 
Service Amendment Act of 1989," was intro- 
duced in Council and assigned Bill No. 8-138, 
which was referred to the Committee on the 



Historical and Statutory Notes 

Judiciary. The Bill was adopted on first and 
second readings on June 27, 1989, and July 1 1, 
1989, respectively. Signed by the Mayor on 
August 1, 1989, it was assigned Act No. 8-84 
and transmitted to both Houses of Congress for 
its review. 



Delegation of Authority 

Delegation of authority pursuant to Law 6-69, 
see Mayor's Order 87-61, March 10, 1987. 



Key Numbers 

Infants <^>69(7). 

Westlaw Key Number Search: 



Burden of proof 5 
Plea agreements 1 
Probation revocation 
Review 6 
Sentencing 2 
Speedy trial 4 



Library References 

Encyclopedias 

C.J.S. Infants §§ 207, 



211k69(7). 



211. 



Motes of Decisions 



1. Plea agreements 

Plea agreement which expressly stated that it 
was voidable by either party if judge sentenced 
defendant under the Youth Rehabilitation Act 
(YRA) violated provision of Rule 1 1 that plea 
agreement which recommends sentence may 
not be withdrawn by defendant if the court does 
not accept the recommendation and Rule 11 
prohibition on the recommendations being 
binding on the court. D.C. Code 1981, 
§ 24-806; Criminal Rule 11(e). Williams v. 
U.S., 1995, 656 A.2d 288. Criminal Law <3=> 
273.1(2) 

Plea agreement which provided that it could 
be voided by either party if court imposed Youth 
Rehabilitation Act (YRA) sentence did not result 
in manifest injustice, even though it violated 
Rule 1 I, where defendant received dismissal of 
felony murder and other charges in exchange, 
conviction for murder would disqualified from 
YRA eligibility in any event, defendant stated 
that he would not have been asking for YRA 
study even in the absence of the plea agreement, 
plea agreement played only minor role in 
judge's decision to sentence defendant as adult, 
and defendant was no longer eligible for YRA 
sentencing when he sought to withdraw guilty 



plea. D.C.Code 1981, § 24-806; Criminal Rule 
11(e). Williams v. U.S., 1995, 656 A.2d 288. 
Criminal Law @=> 273.1(2) 

2. Sentencing 

Trial court met requirements of Youth Reha- 
bilitation Act by weighing and rejecting option 
of sentencing defendant under Act, for volun- 
tary manslaughter, assault, and weapon convic- 
tions. D.C.Code 1981, §§ 22-502, 22-2405, 
22-3202, 22-3204, 24-801 et seq. Edwards v. 
U.S., 1998, 721 A.2d 938. Infants <^> 69(5) 

Upon sentencing of defendant on multiple 
charges under the Youth Rehabilitation Act 
(YRA), sentences would run consecutively un- 
less the sentencing judge provided otherwise; 
adult sentencing rule requiring multiple sen- 
tences to be served consecutively, unless the 
judge specified otherwise, also applied to sen- 
tences under the YRA. D.C.Code 1981, 
§§ 23-112, 24-801 et seq. Bragdon v. U.S., 
1998, 717A.2d878. Infants <£=> 69(3.1) 

Adult sentence may be imposed Under Dis- 
trict of Columbia Youth Act (DCYRA), if record 
reflects that judge was aware of availability 
under Act of youth offender treatment, that he 
considered that rehabilitative option, and that 
he rejected it. D.C.Code 1981, § 24-803(d, f). 
Veney v. U.S., 1996, 681 A.2d 428. Infants <£=> 
69(5) 

Sentencing proceedings for 19-year-old defen- 
dant who pleaded guilty to voluntary man- 
slaughter and was sentenced as adult were in 
compliance with District of Columbia Youth Act 
(DCYRA) where oral sentence showed that 
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judge was aware of his authority under DCYRA 
to sentence defendant as youth offender, judge 
entertained defense counsel's claims that defen- 
dant was appropriate candidate for rehabilita- 
tion but judge expressly evaluated, on record, 
potential benefits said to be available to defen- 
dant at Youth Center and concluded, that risk of 
danger to community which youth offender sen- 
tence would entail trumped any such benefits. 
D.C.Code 1981, § 24-803(d, 0- Veney v. U.S., 
1996, 681 A.2d 428. Infants ®» 69(5) 

Statute does not require sentencing judge to 
make express finding that age-eligible offender 
will not derive benefit from Youth Rehabilita- 
tion Act (YRA) treatment before imposing adult 
sentence and, in any event, overall record of 
sentencing in the instant case was sufficient to 
show that trial court explicitly considered op- 
tion of sentencing defendant under YRA and 
rejected it. D.C.Code 1981, §§ 24-801 et seq., 
24-803(c, d). Peterson v. U.S., 1995, 657 A.2d 
756. Infants <3=> 69(6) 

Although Youth Rehabilitation Act is prem- 
ised on assumption that expert advice will aid 
the trial judge in deciding whether defendant 
should be sentenced under the Act, sentencing 
judge is not required to follow the expert's rec- 
ommendation. D.C.Code 1981, § 24-803. Fos- 
ter v. U.S., 1992, 615 A.2d 213. Infants &* 
69(5) 

Trial court's ex parte communication to Pa- 
role Board concerning apparent inconsistency 
between Parole Board's recommendation and 
recommendation of the Classification Commit- 
Lee with respect to possible Youth Rehabilitation 
Act sentencing of defendant was harmless. 
ABA Code of Jud. Conduct, Canon 3, subd. A(4); 
D.C.Code 1981, § 24-803. Foster v. U.S., 1992, 
615 A.2d 213. Criminal Law <&> 1166.22(1) 

At least where Government seeks to rely upon 
decisions in disciplinary process as basis for 
determination that juvenile would receive no 
further benefit from continued treatment under 
Youth Rehabilitation Act and should be trans- 
ferred to adult facility, youth offender may raise 
in hearing before sentencing judge any due pro- 
cess challenges to validity of disciplinary pro- 
ceedings. D.C.Code 1981, §§24-801 et seq., 
24-805; U.S.C.A. Const.Amends. 5, 14. 
Vaughn v. U.S., 1991, 598 A.2d 425. Infants ®=» 
69(8) 

On appeal from disciplinary hearing in which 
determination is made that juvenile would re- 
ceive no further benefit from continued treat- 
ment under Youth Rehabilitation Act and should 
be transferred to adult facility, sentencing judge 
must conduct hearing at which youth offender 
is allowed to allocute and present evidence re- 
garding alleged violation of his due process 
rights protected by Corrections Department reg- 
ulations at disciplinary proceedings which con- 
stitute basis for Department's "no-further-bene- 



§ 24-903 

Note 2 

fit" determination and judge must then make 
findings on whether violations occurred, and if 
they did, determine whether untainted evidence 
is sufficient to sustain Director's determination. 
D.C.Code 1981, §§ 24-801 et seq., 24-805; 
U.S.C.A. Const.Amends. 5, 14. Vaughn v. U.S., 
1991, 598 A.2d 425. Infants <3=> 69(8) 

Anomoly existed in Youth Rehabilitation Act 
(YRA) in that YRA made automatic set aside of 
convictions unavailable to youth offender who 
received YRA sentence of one year or less, but 
permitted set asides for longer sentences. 
D.C.Code 1981, §§ 24-801 to 24-807, 
24-803(b), 24-804(a, b). Latimore v. U.S., 
1991, 597 A.2d 362. Infants <s» 69(3.1) 

Remand was required for resentencing de 
novo under Youth Rehabilitation Act (YRA) in 
light of uncertainty as to trial court's reasons 
for sentencing under YRA and anomoly in YRA 
which made automatic set aside of convictions 
unavailable to youth offender who received YRA 
sentence of year or less, but permitted such set 
aside for longer sentences. D.C.Code 1981, 
§§ 24-801 to 24-807, 24-803(b), 24-804, 
24-804(a, b), 24-806(a). Latimore v. U.S., 
1991, 597 A.2d 362. Infants <&> 69(8) 

Defendant's claim that Youth Act was uncon- 
stitutional because it required sentencing judge 
to provide statement of reasons only when im- 
posing youth sentence but not when imposing 
adult sentence was not considered where sen- 
tencing judge, in imposing adult sentence which 
had effect of nullifying Youth Act sentence by 
another judge, provided defendant with reasons, 
even though she was under no statutory obli- 
gation to do so. D.C.Code 1981, § 24-803(c); 
U.S.C.A. Const.Amend. 5. Allen v. U.S., 1990, 
580 A.2d 653. Criminal Law <^> 1 134(3) 

Trial judge did not exceed her authority under 
Youth Rehabilitation Act in imposing require- 
ment that offender pay child support as condi- 
tion of probation. D.C.Code 1981, §§ 24-801 
to 24-807. Brown v. U.S., 1990, 579 A.2d 
1158. Infants <3=> 69(7) 

Trial judge abused her discretion in setting 
amount of child support payment imposed as 
condition of probation under Youth Rehabilita- 
tion Act, where she imposed condition that 
youth offender pay child support of $50 per 
week without making findings as to needs of his 
children and his ability to pay and in absence of 
demand for payment from children's mother. 
D.C.Code 1981, §§ 24-801 to 24-807. Brown 
v. U.S., 1990, 579 A.2d 1158. Infants <3=> 69(7) 

Upon revocation of probation, a sentence of 
confinement imposed under this chapter may 
exceed in length an adult sentence of incarcera- 
tion originally imposed and suspended. United 
States v. Wheeler, 115 WLR 2025 (Super. Ct. 
1987). 
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3. Probation revocation 

Trial court's questioning of witness during 
probation revocation hearing under Youth Re- 
habilitation Act was appropriate follow-up 
about subject that witness had testified about 
with regard to items seized from probationer's 
room, and did not amount to error, let alone 
plain error. D.C.Code 1981, § 24-803(a). 
Handon v. U.S., 1994, 651 A.2d 814. Infants 
©=> 69(7), 69(8) 

Trial court did not improperly act as expert 
witness in probation revocation hearing under 
Youth Rehabilitation Act when it concluded that 
location of probationer's palm print on gun 
indicated that probationer had loaded gun, as it 
was clear that trial court's conclusion rested on 
expert testimony of officer and manner in which 
deputy marshal cleared gun in open court. 
D.C.Code 1981, § 24-803(a). Handon v. U.S., 
1994, 651 A.2d 814. Infants <®=> 69(7) 

While inositol discovered in probationer's 
room was not itself controlled substance, sub- 
stance was used to cut heroin, and trial court 
might well have deemed combination of inositol 
and ziplock bags as drug paraphernalia, and 
could rationally infer that probationer in posses- 
sion of such paraphernalia and also handgun 
had not removed himself from world of drug 
trafficking, in probation revocation proceeding 
under Youth Rehabilitation Act, since all that 
needed to be done to place large quantity of 
heroin packets in hands of street vendors was to 
add small amounts of that narcotic to contents 
of each ziplock bag containing inositol. 
D.C.Code 1981, §'24-803(a). Handon v. U.S., 
1994, 651 A.2d 814. Infants <®=> 69(7) 

Upon revocation of probation under Youth 
Rehabilitation Act sentence of ten to 30 years 
for offense of attempted distribution of cocaine 
was within statutory limits and, thus, its severity 
was not subject to review. D.C.Code 1981, 
§§ 24-803(a), 33-54 1(a)(2)(A), 33-549. Han- 
don v. U.S., 1994, 651 A.2d 814. Infants <£=> 
69(7) 

Under Youth Rehabilitation Act, sentencing 
judge had to make explicit finding that offender 
would not benefit from continued treatment un- 
der Act before revoking probation and sentenc- 
ing offender as adult. D.C.Code 1981, 
§ 24-803(a). Handon v. U.S., 1994, 651 A.2d 
814. Infants ©=> 69(7) 

Court was authorized to rescind Youth Reha- 
bilitation Act status of youthful offender placed 
on probation. D.C.Code 1.981, § 24-803. 
Smith v. U.S., 1991, 597 A.2d 377. Infants <S= 
69(7) 

Upon revoking Youth Rehabilitation Act sen- 
tence of probation, court was required to make 
an explicit "no benefit" finding before imposing 
an adult sentence. D.C.Code 1981, § 24-803. 
Smith v. U.S., 1991, 597 A.2d 377. Infants ^ 
69(7) 
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4. Speedy trial 

Loss of opportunity to be considered for 
youthful offender treatment is prejudice of sort 
germane to speedy trial analysis, but this harm 
still must be considered and balanced against 
the other Barker factors involved in the weigh- 
ing analysis. U.S.C.A. Const.Amend. 6; 
D.C.Code 1981, §§ 24-801 to 24-807. Dicker- 
son v. U.S., .1994, 650 A. 2d 680. Criminal Law 
<S=> 577.16(4) 

Constitutional right to speedy trial was not 
violated by 24-month delay between initial ar- 
rest and commencement of trial, where 44 days 
were attributable to government's negligence in 
losing its file and 85 days to government's re- 
quest for continuances because of committed 
leave of its various witnesses, and other delay 
was attributable to counsel for codefendant, and 
where defendant did not assert right to speedy 
trial in trial court, despite claim of prejudice in 
that, during the delay, defendant became 22 
years of age and no longer eligible for sentenc- 
ing under the Youth Rehabilitation Act (YRA). 
U.S.C.A. Const.Amend. 6; D.C.Code 1981, 
§§ 24-801 to 24-807. Dickerson v. U.S., 1994, 
650 A.2d 680. Criminal Law &* 577.10(3), 
577.15(3) 

5. Burden of proof 

Burden is on the youthful offender to show 
that he or she would derive a benefit in order to 
obtain Youth Rehabilitation Act treatment, and 
burden is not on the Government to convince 
the court that there would be no benefit. 
D.C.Code 1981, § 24-803(d). Smith v. U.S., 
1991, 597 A.2d 377. Infants <S=> 69(5) 

6. Review 

On appeal from determination that juvenile 
will receive no further benefit from continued 
treatment under Youth Rehabilitation Act and 
should be transferred to adult facility, trial 
judge is required to allow youthful offender 
opportunity to prove that his due process rights 
were violated during disciplinary proceedings 
where disciplinary report forms basis for "no- 
further-benefit" determination. D.C.Code 1981, 
§§ 24-801 et seq., 24-805; U.S.C.A. Const. 
Amends. 5, 14. Vaughn v. U.S., 1991, 598 A.2d 
425. Infants ©=> 69(8) 

Youth offender will be precluded from pre- 
senting evidence of procedural violations in dis- 
ciplinary proceeding in which there is determi- 
nation as to whether juvenile would receive any 
further benefit from continued treatment under 
Youth Rehabilitation Act and should be trans- 
ferred to adult facility if youth offender had 
timely notice of right to appeal and failed to 
exhaust Departmental remedies. D.C.Code 
1981, §§ 24-801 et seq., 24-805. Vaughn v. 
U.S., 1991, 598 A.2d 425. Infants <$= 69(8) 
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§ 24—904. Conditional release; unconditional discharge. 

(a) A committed youth offender may be released conditionally under supervi- 
sion whenever appropriate. 

(b) A committed youth offender may be unconditionally discharged at the 
end of 1 year from the date of conditional release. 

(Dec. 7, 1985, D.C. Law 6-69, § 5, 32 DCR 4587.) 

Historical and Statutory Notes 

Prior Codifications gency Amendment Act of 2000 (D.C. Act 

1981 Ed., § 24-804. 13-410, August 1 1, 2000, 47 DCR 7271). 

Legislative History of Laws 
Emergency Act Amendments For legislative history of D.C. Law 6-69, see 

For temporary (90-day) amendment of sec- Historical and Statutory Notes following 
tion, see § 9(c) of the Sentencing Reform Emer- § 24-901. 

Cross References 
Section References 

This section is referred to in § 24-903. 

Library References 
Key Numbers Encyclopedias 

Infants @=>69(7). C.J.S. Infants §§ 207, 21 1. 

Westlaw Key Number Search: 21 lk69(7). 

§ 24-905. Determination that youth offender will derive no further benefit; 
appeal. 

(a) If the Director of the Department of Corrections ("Director") determines 
that a youth offender will derive no further benefit from the treatment pursuant 
to this subchapter, the Director shall notify the youth offender of this determi- 
nation in a written statement that includes the following: 

(1) Notice that the youth offender may appeal the Director's determination 
to the sentencing judge in writing within 30 days of the youth offender's 
receipt of the Director's statement required by this section; 

(2) Specific reasons for the Director's no further benefit determination; 
and 

(3) Notice that an appeal by the youth offender to the sentencing judge will 
stay any action by the Director regarding a change in the youth offender's 
status until the sentencing judge makes a determination on the appeal. 

(b) The decision of the sentencing judge on the appeal of the youth offender 
shall be considered a final disposition of the appeal and shall preclude further 
action by the Director to change the status of a youth offender for a 6-month 
period from the date of the sentencing judge's decision. 

(Dec. 7, 1 985, D.C. Law 6-69, § 6, 32 DCR 4587.) 
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Historical and Statutory Notes 



Prior Codifications 

1981 Eel., § 24-805. 



Emergency Act Amendments 

For temporary (90-day) amendment of sec- 
tion, see § 9(d) of the Sentencing Reform Emer- 



gency Amendment Act of 2000 (D.C. AcL 
13-410, August 11, 2000, 47 DCR7271). 

Legislative History of Laws 

For legislative history of D.C. Law 6-69, see 
Historical and Statutory Notes following 
§ 24-901. 



Key Numbers 

Infants ©=-69(3, 8). 
Wesllavv Key Number Searches: 
211k69(8)." 



Review 1 



1 . Review 

On appeal from determination that juvenile 
will receive no further benefit from continued 
treatment under Youth Rehabilitation Act and 
should be transferred to adult facility, trial 
judge is required to allow youthful offender 
opportunity to prove that his due process rights 
were violated during disciplinary proceedings 
where disciplinary report forms basis for "no- 
further-benefit" determination. D.C. Code 1981, 
§§ 24-801 et seq., 24-805; U.S.C.A. Const. 
Amends. 5, 14. Vaughn v. U.S., 1991, 598 A.2d 
425. Infants ®=> 69(8) 

At least where Government seeks to rely upon 
decisions in disciplinary process as basis for 
determination that juvenile would receive no 
further benefit from continued treatment under 
Youth Rehabilitation Act and should be trans- 
ferred to adult facility, youth offender may raise 
in hearing before sentencing judge any due pro- 
cess challenges to validity of disciplinary pro- 
ceedings. D.C.Code 1981, §§ 24-801 et seq., 
24-805; U.S.C.A. Const.Amends. 5, 14. 
Vaughn v. U.S., 1991, 598 A.2d 425. Infants <&=> 
69(8) 

On appeal from disciplinary hearing in which 
determination is made that juvenile would re- 
ceive no further benefit from continued treat- 
ment under Youth Rehabilitation Act and should 
be transferred to adult facility, sentencing judge 
must conduct hearing at which youth offender 
is allowed to allocute and present evidence re- 
garding alleged violation of his due process 



Library References 

Encyclopedias 

C.J.S. Infants §§ 206 to 21 1, 214. 
211k69(3); 

Notes of Decisions 

rights protected by Corrections Department reg- 
ulations at disciplinary proceedings which con- 
stitute basis for Department's "no-further-bene- 
fit" determination and judge must then make 
findings on whether violations occurred, and if 
they did, determine whether untainted evidence 
is sufficient to sustain Director's determination. 
D.C.Code 1981, §§ 24-801 et seq., 24-805; 
U.S.C.A. Const.Amends. 5, 14. Vaughn v. U.S., 
1991, 598 A.2d 425. Infants <^ 69(8) 

Youth offender will be precluded from pre- 
senting evidence of procedural violations in dis- 
ciplinary proceeding in which there is determi- 
nation as to whether juvenile would receive any 
further benefit from continued treatment under 
Youth Rehabilitation Act and should be trans- 
ferred to adult facility if youth offender had 
timely notice of right to appeal and failed to 
exhaust Departmental remedies. D.C.Code 
1981, §§ 24-801 et seq., 24-805. Vaughn v. 
U.S., 1991, 598 A.2d 425. Infants C=> 69(8) 

In the absence of any claim, much less show- 
ing, that administrative remedy is unavailable 
or inadequate, youth offender, who is given 
notice of his procedural rights within Correc- 
tions Department, will be precluded from com- 
plaining about denial of those rights on appeal 
from disciplinary hearing in which determina- 
tion is made that youth offender would receive 
no further benefit from continued treatment un- 
der Youth Rehabilitation Act and should be 
transferred to adult facility, unless offender has 
first exhausted Departmental appeals. 
D.C.Code 1981, § 24-805(a)(3). Vaughn v. 
U.S., 1991, 598 A.2d 425. Infants &=> 69(8) 



§ 24-906 • Unconditional discharge sets aside conviction. 

(a) Upon the unconditional discharge of a committed youth offender before 
the expiration of the maximum sentence imposed, the District of Columbia 
Board of Parole shall automatically set aside the conviction. 

(b) If the maximum sentence of a committed youth offender expires before 
unconditional discharge, the District of Columbia Board of Parole may, in its 
discretion, set aside the conviction. 
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(c) In any case in which the District of Columbia Board of Parole sets aside 
the conviction of a committed youth offender, the Board shall issue to the youth 
offender a certificate to that effect. 

(d) Where a youth offender has been placed on probation by the court, the 
court may, in its discretion, unconditionally discharge the youth offender from 
probation before the end of the maximum period of probation previously fixed 
by the court. The discharge shall automatically set aside the conviction and the 
court shall issue to the youth offender a certification to that effect. 

(Dec. 7, 1985, D.C. Law 6-69, § 7, 32 DCR 4587; June 28, 1991, D.C. Law 9-7, § 2, 38 
DCR 1978; Aug. 17, 1991, D.C. Law 9-15, § 2, 38 DCR 3382.) 

Historical and Statutory Notes 

Prior Codifications Bill. No. 9-99. The Bill was adopted on. first 

1981 Ed., § 24-806. and second readings on February 5, 1991, and 

March 5, 1991, respectively. Signed by the 

Emergency Act Amendments Mayor on March 15, 1991, it was assigned Act 

For temporary (90-day) amendment of sec- No. 9-13 and transmitted to both Houses of 

tion, see § 9(e) of the Sentencing Reform Emer- Congress for its review. 

gency Amendment Act of 2000 (D.C. Act Law 9-15, the "Youth Rehabilitation Amend - 

13-410, August 11, 2000, 47 DCR 7271). ment Act of 1985 Amendment Act of 1991," was 

introduced in Council and assigned Bill No. 

Legislative History of Laws 9-1 09, which was referred to the Committee on 

For legislative history of D.C. Law 6-69, see the Judiciary. The Bill was adopted on first 

Historical and Statutory Notes following and second readings on April 9, 1991, and May 

§ 24-901. 7, 1991, respectively. Signed by the Mayor on 

Law 9-7, the "Youth Rehabilitation Amend- May 17, 1991, it was assigned Act No. 9-33 and 

ment Act of 1985 Temporary Amendment Act of transmitted to both Houses of Congress for its 

1991," was introduced in Council and assigned review. 

Cross References 
Section References 

This section is referred to in § 24-903. 

Library References 

Key Numbers Encyclopedias 

Infants @=>69(7). c j S> T n f ants §§ 2 07, 211. 

Westlaw Key Number Search: 21 lk69(7). 

§ 24— 907, Rules; division of responsibility. 

The Mayor may issue rules to implement the provisions of this subchapter 
pursuant to subchapter I of Chapter 5 of Title 2, including the division of 
responsibility between the District of Columbia Board of Parole and the District 
of Columbia Department of Corrections. 

(Dec. 7, 1985, D.C. Law 6-69, § 8, 32 DCR 4587.) 

Historical and Statutory Notes 

Prior Codifications gency Amendment Act of 2000 (D.C. Act 

1981 Ed., § 24-807. 13-410, August 1 1, 2000, 47 DCR 7271). 

Emergency Act Amendments 

For temporary (90-day) amendment of sec- 
tion, see § 9(f) of the Sentencing Reform Emer- 
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Legislative History of Laws Delegation of Authority 

For legislative history of D.C. Law 6-69, see Delegation of authority pursuant to Law 6-69, 

Historical and Statutory Notes following see Mayor's Order 87-61, March 10, 1987. 
§ 24-901. 



Subchapter II. Boot Camp Program. 

§ 24-92 L Definitions. 

For the purposes of this subchapter, the term: 

(1) "BOOT CAMP" means the Basic Operations Options Training Children 
to Adults Maturity Program for eligible juvenile offenders, established pursu- 
ant to the rules of the Department of Human Services adopted under this 
subchapter, which provides rigorous physical activity, intensive regimenta- 
tion, discipline, education, and vocational training for a minimum of 40 
participants, to begin the program, for a period of 90 days. 

(2) "Eligible juvenile offender" means a youth 14 through 18 years of age 
who has been committed to the custody of the Youth Services Administration 
and who: 

(A) Has not been previously incarcerated in an adult prison facility and 
has not committed a crime of violence, as defined in § 22-4501, except 
burglary and robbery; 

(B) Has not been prohibited by a judge or law from participating in the 
BOOT CAMP; 

(C) Has no known contagious or communicable disease; 

(D) Has no known mental or physical impairments that would prevent 
him or her from performing physical activity; and 

(E) Agrees to the terms and conditions of the BOOT CAMP. 

(Jan. 27, 1994, D.C. Law 10-67, § 101, 40 DCR 5768.) 

Historical and Statutory Notes 

Prior Codifications was referred to the Committee on Human Ser- 

1981 Ed., § 24-821. vices. The Bill was adopted on first and second 

readings on June 29, 1993, and July 13, 1993, 
Legislative History of Laws respectively. Signed by the Mayor on July 29, 
Law 10-67, the "Basic Operations Options 1993, it was assigned Act No. 10-67 and trans- 
Training Children to Adults Maturity Program mitted to both Houses of Congress for its re- 
Establishment Act of 1993," was introduced in view. D.C. Law 10-67 became effective on Jan- 
Council and assigned Bill No. 10-111, which uary 27, 1994. 

§ 24-922, Establishment of the BOOT CAMP. 

The Director of the Department of Human Services ("Director") shall estab- 
lish a BOOT CAMP that may be used for eligible juvenile offenders who the 
Department of Human Services may permit to serve their commitment in the 
BOOT CAMP. 

(Jan. 27, 1994, D.C. Law 10-67, § 201, 40 DCR 5768.) 
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Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 24-822. F° r legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

Library References 
Key Numbers Encyclopedias 

Infants <£=>223.1. C.J.S. Infants §§ 57, 69 to 85. 

Westlaw Key Number Search: 21 lk223.1. 

§ 24-923, Location of BOOT CAMP. 

(a) The Director shall use an existing building or set of buildings, which may 
be located in the Washington Metropolitan area, to establish a residential 
center for the BOOT CAMP participants. 

(b) The residential center shall include classrooms, a counseling and voca- 
tional training center, separate sleeping accommodations for male and female 
participants, a dining facility, outdoor drill and recreation areas, and other 
usages that are necessary for the efficient operation of the BOOT CAMP. 

(Jan. 27, 1994, D.C. Law 10-67, § 202, 40 DCR 5768.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-823. F° r legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

§ 24-924, Daily schedule. 

The daily schedule at the BOOT CAMP shall include: 

( 1 ) An early morning regimen of physical training, military style drilling, 
and cleaning of residence areas; 

(2) Education designed to result in the attainment of a General Equivalen- 
cy Diploma ("GED"), which may utilize as academic teachers persons who 
have volunteered their services to the program and who satisfy the appropri- 
ate certification criteria; 

(3) Vocational training in an employment skill, including wood shop, 
electrical work, and plumbing, which may utilize as vocational teachers 
persons who have volunteered their services to the program and who satisfy 
the appropriate certification criteria; 

(4) Employment counseling and a full range of counseling, to include life 
skills training and stress and anger management; 

(5) Appropriate physical labor; and 

(6) Daily group meetings, substance abuse counseling, and organized phys- 
ical recreation. 

(Jan. 27, 1994, D.C. Law 10-67, § 203, 40 DCR 5768.) 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 24-824. For legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

Library References 
Key Numbers Encyclopedias 

Infants ©=223. 1. C.J.S. Infants §§ 57, 69 to 85. 

Westlaw Key Number Search: 211k223.1. 

§ 24—925, Evaluation process. 

The Director shall establish a system of evaluating the eligible juvenile 
offenders, with the purpose of obtaining an objective assessment of each 
eligible juvenile offender's progress in the BOOT CAMP. The system of 
evaluation may include weekly evaluations by drill instructors, academic and 
vocational teachers, substance abuse counselors, and recreation leaders. The 
results of these evaluations may be used in determining the juvenile offender's 
eligibility for conditional release or unconditional discharge at the end of the 
BOOT CAMP. 

(Jan. 27, 1994, D.C. Law 10-67, § 204, 40 DCR 5768.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-825. For legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

Library References 

Key Numbers Encyclopedias 

Infants <®=>223.1. C.J.S. Infants §§ 57, 69 to 85. 

Westlaw Key Number Search: 2 1 1 k223. 1 . 

§ 24-926, Discipline. 

(a) Eligible juvenile offenders are expected to adhere to strict standards of 
discipline within the BOOT CAMP. Eligible juvenile offenders in the BOOT 
CAMP will be expected to comply with the following procedures: 

(1) Stand-up count; 

(2) Keeping living areas clean and neat at all times; 

(3) Mandatory attendance at all scheduled functions; and 

(4) Exhibiting respectful behavior towards drill instructors and other per- 
sonnel. 

(b) The Director shall promulgate rules and procedures governing discipline 
within the BOOT CAMP. 

(Jan. 27, 1994, D.C. Law 10-67, § 205, 40 DCR 5768.) 
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Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed § 24-826 ^or legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

Library References 
Key Numbers Encyclopedias 

Infants <S=>223.1. CJ.S. Infants §§ 57, 69 to 85. 

Westlaw Key Number Search: 211k223.1. 

§ 24-927, Grooming. 

The Director shall promulgate regulations regarding grooming habits. 
(Jan. 27, 1994, D.C. Law 10-67, § 206, 40 DCR 5768.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed. § 24-827. For legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

§ 24—928, Agreement form. 

The Director shall promulgate an agreement to be signed by each eligible 
juvenile offender prior to entering into the BOOT CAMP. The agreement shall 
describe the terms and conditions of the BOOT CAMP, including a provision 
that states that participation in the BOOT CAMP is a privilege which may be 
revoked at any time at the discretion of the Director. 

(Jan. 27, 1994, D.C. Law 10-67, § 301, 40 DCR 5768.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed., § 24-828. For legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

§ 24-929. Removal 

An eligible juvenile offender participating in the BOOT CAMP may be 
removed at the discretion of the Director. The Director shall promulgate rules 
and procedures for removal of an eligible juvenile offender from the BOOT 
CAMP. The rules and procedures shall include the following provisions: 

(1) Removal from the BOOT CAMP for any reason shall be treated as a 
violation of conditional release. 

(2) An eligible juvenile offender may petition for removal from the pro- 
gram. The Director shall grant the petition for removal upon a finding of 
good cause. 

(Jan. 27, 1994, D.C. Law 10-67, § 401, 40 DCR 5768; May 16, 1995, D.C. Law 10-255, 
§ 19, 41 DCR 5193.) 
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Historical and Statutory Notes 

Prior Codifications signed Bill No. 10-673, which was referred to 

1981 Ed., § 24-829. the Committee of the Whole. The Bill was 

,.,.„. r , adopted on first and second readings on June 

Leg.slafveH.storyofLaws and respectively. 

r or legislative history or D.C. Law 10-67, see c . , , * ». T , ~_ 1 nf /l . 

lj- *. • i j c*. *. 4. m + r ii ■ Signed by the Mayor on July 2b, 1994, it w r as 

Historical and Statutory Notes following t? . . J iT ^ ^ , 

§ 24-921 assigned Act No, 10-302 and transmitted to 

" Law 10-255, the "Technical Amendments Act both Houses of Congress for its review. D.C. 
of 1994," was introduced in Council and as- Law 10-255 became effective May 16, 1995. 

Library References 
Key Numbers Encyclopedias 

Infants <^223.1 . C.J.S. Infants §§ 57, 69 to 85. 

Westlaw Key Number Search: 211k223.1. 

§ 24-930. Graduation. 

Upon completion of the BOOT CAMP, a graduation ceremony may be held, at 
which time earned GED's may be awarded, as well as other appropriate 
recognition. 

(Jan. 27, 1994, D.C. Law 10-67, § 501, 40 DCR 5768.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed. § 24-830. For legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 

Library References 
Key Numbers Encyclopedias 

Infants <®=>223J. C.J.S. Infants §§ 57, 69 to 85. 

Westlaw Key Number Search: 211k223.1. 

§ 24-931. Post-BOOT CAMP supervision. 

The Director shall promulgate rules establishing a program of continuing 
supervision for BOOT CAMP participants released on conditional release. The 
program shall be 9 months in length and shall include participation by the 
eligible juvenile offender's family members. The program may include follow- 
up substance abuse treatment, educational assistance such as tutoring, assis- 
tance in seeking employment, and, if appropriate, inclusion in the Mayor's 
Mentoring and Volunteerism program, created pursuant to Mayor's Order 
92-24 dated March 4, 1992. The program may utilize volunteers. 

(Jan. 27, 1994, D.C. Law 10-67, § 502, 40 DCR 5768.) 

Historical and Statutory Notes 

Prior Codifications Legislative History of Laws 

1981 Ed § 24-831. For legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 
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§ 24-932, Report. 

The Director shall prepare a report assessing the BOOT CAMP, which shall 
be presented to the Mayor and the Council of the District of Columbia 12 
months after the first day of operation of the BOOT CAMP. This report shall 
include the following: 

(1) A summary of the original structure of the pilot program, and a 
summary of all changes to that original structure, along with the reasons for 
any changes; 

(2) A summary of the effectiveness of the pilot program, according to the 
Director; 

(3) An analysis of the total cost of the pilot program, including cost per 
participant; 

(4) A summary of the standards used to determine removal from the BOOT 
CAMP; 

(5) A listing of the offense(s) committed by each participant which led to 
his or her commitment to the BOOT CAMP; 

(6) A listing of the number of participants who completed the BOOT 
CAMP, and the number of those who did not complete the program, along 
with a designation as to the reason for removal from the program; 

(7) A summary of the effect of the pilot program on the population at other 
juvenile facilities; 

(8) An analysis of the recidivism rate of eligible juvenile offenders who 
completed the BOOT CAMP and the recidivism rate of non-completers and a 
comparison sample of juvenile offenders who participated in a sanction other 
than the BOOT CAMP; and 

(9) Any recommendations as to changes to or expansion of the BOOT 
CAMP. 

(Jan. 27, 1994, D.C. Law 10-67, § 601, 40 DCR 5768.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 24-832. F°r legislative history of D.C. Law 10-67, see 

Historical and Statutory Notes following 
§ 24-921. 
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Chapter 10 
Interstate Corrections Compact. 



Section 

24-1001. Interstate Corrections Compact. 
24-1002. Additional duties of Mayor. 

Historical and 
Complementary Legislation: 

Ala.— Code 1975, §§ 14-13-1 to 14-13-3. 
Alaska— AS 33.36.010 to 33.36,040. 
Ariz.— A.R.S. §§31-491, 31-492. 
Ark.— A.C.A. §§ 12-49-101 to 12-49-103. 
Cal.— West's Ann.Cal.Pen.C. § 11189. 
Colo.— West's C.R.S.A. §§ 24-60-1601 to 

24-60-1603. 
Conn.— C.G.S.A. §§ 18-105 to 18-107. 
Del.— 1 1 Del.C. §§ 6570 to 6573. 
D.C.— D.C.Code 2001, §§ 24-1001, 24-1002. 
Fla.— West's F.S.A. §§ 941.55 to 941.57. 
Ga.— O.C.G.A. §§ 42-1 1-1 to 42-1 1-3. 
Hawaii— HRS §§ 355D-1 to 355D-5. 
Idaho— I.C. §§ 20-701 to 20-704. 
111.— S.H.A. 730 ILCS 5/3-4-4. 
Ind.— West's A.I.C. 1 1-8-4-1 to 1 1-8-4-20. 
Iowa— I.C.A. §§ 913.1 to 913.3. 
Kan.— K.S. A. 76-3001 to 76-3003. 
Ky.— KRS 196.610, 196.620. 
. Me.— 34-A M.R.S.A. §§ 9401 to 9424. 



Statutory Notes 

Md. — Code, Correctional Services, §§ 8-601 

to 8-611. 
Minn.— M.S.A. §§ 241.28 to 241.30. 
Mo.— V.A.M.S. §§ 217.525 to 2 17.540. 
Mont.— MCA 46-19-401, 46-19-402. 
Neb.— R.R.S. 1943, §§ 29-3401, 29-3402. 
Nev.— N.R.S. 2 1 5A.01 to 2 1 5A.060. 
N.J.— N.J.S.A. 30:7C-1 to 30:7C-12. 
N.M.— NMSA 1978, §§ 31-5-17 to 31-5-19. 
Ohio— R.C. § 5120.50. 
Okl.— 57 Okl.St.Ann. §§ 601, 602. 
Ore— ORS 42 J. 245, 421.250, 421.254. 
Pa.— 61 P.S. §§ 1061 to 1063. 
S.C.— Code 1976, §§ 24-1 1-10 to 24-1 1-30. 
Tenn.— T.C.A. §§ 41-23-101 to 41-23-103. 
Texas — Vernon's Ann. Texas C.C.P, art. 42.19. 
Utah— U.C.A.1953, 77-28a-l to 77-28a-5. 
Vt.— 28 V.S.A. §§ 1601 to 1610. 
Va.— Code 1950, §§ 53.1-216, 53.1-217. 
Wash.— West's RCWA 72.74.010 to 72.74.070, 

72.74.900. 
Wis.— W.S.A. 302.25, 302.255, 302.26. 



§ 24—1001. Interstate Corrections Compact. 

The Mayor is authorized to enter into and execute on behalf of the District of 
Columbia a compact with any state or states legally joining in the compact in 
the form substantially as follows: 

INTERSTATE CORRECTIONS COMPACT 

The contracting states solemnly agree that: 

ARTICLE I. 

The party states, desiring by common action to fully utilize and improve their 
institutional facilities and provide adequate programs for the confinement, 
treatment, and rehabilitation of various types of offenders, declare that it is the 
policy of each of the party states to provide facilities and programs on a basis of 
cooperation with one another and with the federal government, thereby serving 
the best interest of offenders and society, and effecting economies in capital 
expenditures and operational costs. The purpose of this compact is to provide 
for the mutual development and execution of programs of cooperation for the 
confinement, treatment, and rehabilitation of offenders with the most economi- 
cal use of human and material resources. 
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ARTICLE II. 

As used in this compact, unless the context clearly requires otherwise: 

(a) "State" means a state of the United States, the United States of America, 
a territory or possession of the United States, the District of Columbia, or the 
Commonwealth of Puerto Rico. 

(b) "Sending state" means a state party to this compact in which conviction 
or court commitment occurred. 

(c) "Receiving state" means a state party to this compact to which an inmate 
is sent for confinement other than a state in which conviction or court 
commitment occurred. 

(d) "Inmate" means a male or female offender who is committed or under 
sentence to or confined in a penal or correctional institution. 

(e) "Institution" means any penal or correctional facility, including, but not 
limited to, a facility for the mentally ill, in which inmates as defined in 
subsection (d) of this article may lawfully be confined. 

ARTICLE III. 

(a) Each party state may make 1 or more contracts with any 1 or more of the 
other party states or with the federal government for the confinement of 
inmates on behalf of a sending state in institutions situated within receiving 
states. Any such contract shall provide for: 

(1) Its duration; 

(2) Payments to be made to the receiving state or to the federal govern- 
ment, by the sending state for inmate maintenance, extraordinary medical 
and dental expenses, and any participation in or receipt by inmates of 
rehabilitative or correctional services, facilities, programs, or treatment not 
reasonably included as part of normal maintenance; 

(3) Participation in programs of inmate employment, if any, the disposition 
or crediting of any payment received by inmates on account of employment, 
and the crediting of proceeds from or disposal of any products resulting 
employment; 

(4) Delivery and retaking of inmates; and 

(5) Any other matters necessary to fix the obligations, responsibilities, and 
rights of the sending and receiving states. 

(b) The terms and provisions of this compact shall be part of any contract 
entered into by the authority of or pursuant to the compact, and nothing in the 
contract shall be inconsistent with the compact. 

ARTICLE IV. 

(a) Whenever the appropriate officials in a state party to this compact and 
which has entered into a contract pursuant to Article III shall decide that 
confinement in or transfer of an inmate to an institution within the territory of 
another party state is necessary or desirable in order to provide adequate 
quarters and care or an appropriate program of rehabilitation or treatment, the 
appropriate officials may direct that the confinement be within an institution 
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within the territory of the other party state, the receiving state to act in that 
regard solely as agent for the sending state. 

(b) The appropriate officials of any state party to this compact shall have 
access, at all reasonable times, to any institution in which the state has a 
contractual right to confine inmates for the purpose of inspecting the facilities 
and visiting the state's inmates confined in the institution. 

(c) Inmates confined in an institution pursuant to the terms of this compact 
shall at all times be subject to the jurisdiction of the sending state and may at 
any time be removed from the receiving state for transfer to a prison or other 
institution within the sending state, for transfer to another institution with 
which the sending state may have a contractual or other right to confine 
inmates, for release on probation or parole, for discharge, or for any other 
purpose permitted by the laws of the sending state; provided, that the sending 
state shall continue to be obligated to payments as may be required pursuant to 
the terms of any contract entered into under the terms of Article III. 

(d) Each receiving state shall provide regular reports to each sending state 
on the inmates of that sending state in institutions pursuant to this compact, 
including a conduct record of each inmate, and certify the record to the 
appropriate official designated by the sending state, in order that each inmate 
may have official review of his or her record in determining and altering the 
disposition of the inmate in accordance with the law which may obtain in the 
sending state and in order that the record may be a source of information for 
the sending state. 

(e) All inmates confined in an institution pursuant to the provisions of this 
compact shall be treated in a reasonable and humane manner and shall be 
treated equally with similar inmates of the receiving state confined in the same 
institution. The fact of confinement in a receiving state shall not deprive any 
inmate so confined of any legal rights which the inmate would have had if 
confined in an appropriate institution of the sending state. 

(f) Any hearing to which an inmate confined pursuant to this compact may 
be entitled by the law of the sending state may be conducted before the 
appropriate authorities of the sending state, or of the receiving state if autho- 
rized by the sending state. The receiving state shall provide adequate facilities 
for the hearings conducted by the appropriate officials of a sending state. In 
the event the hearing is conducted before appropriate officials of the receiving 
state, the governing law shall be that of the sending state, and a record of the 
hearing as prescribed by the sending state shall be made. The record together 
with any recommendations of the hearing officials shall be transmitted immedi- 
ately to the appropriate official before whom the hearing would have been 
conducted if it had taken place in the sending state. In all proceedings 
conducted pursuant to the provisions of this subsection, the appropriate offi- 
cials of the receiving state shall act solely as agents of the sending state, and no 
final determination shall be made in any matter except by the appropriate 
officials of the sending state. 
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(g) Any inmate confined pursuant to this compact shall be released within 
the territory of the sending state unless the inmate and the sending and 
receiving states agree upon release in some other place. The sending state 
shall bear the cost of the return to its territory. 

(b) Any inmate confined pursuant to the terms of this compact shall have all 
rights to participate in and derive any benefits or incur or be relieved of any 
obligations or have the obligations modified or a change in status on account of 
any action or proceeding in which he or she could have participated if confined 
in any appropriate institution of the sending state located within the sending 
state. 

(i) A parent, guardian, trustee, or other person entitled under the laws of the 
sending state to act for, advise, or otherwise function with respect to any 
inmate shall not be deprived of or be restricted in the exercise of any power in 
respect of any inmate confined pursuant to the terms of this compact. 

ARTICLE V. 

(a) Any decision of the sending state in respect of any matter over which it 
retains jurisdiction pursuant to this compact shall be conclusive upon and not 
reviewable within the receiving state, but if at the time the sending state seeks 
to remove an inmate from an institution in the receiving state there is pending 
against the inmate within the receiving state any criminal charge or if the 
inmate is formally accused of having committed within the receiving state a 
criminal offense, the inmate shall not be returned without the consent of the 
receiving state until discharge from prosecution or other form of proceeding, 
imprisonment, or detention for the offense. The appropriate officials of the 
sending state shall be permitted to transport inmates pursuant to this compact 
through all states party to this compact without interference. 

(b) An inmate who escapes from an institution in which he is confined 
pursuant to this compact shall be a fugitive from the sending state and from the 
receiving state. In the case of an escape to a jurisdiction other than the 
sending or receiving state, the responsibility for institution of extradition or 
rendition proceedings shall be that of the sending state, but nothing contained 
in this compact shall be construed to prevent or affect the activities of officers 
and agencies of any jurisdiction directed toward the apprehension and return 
of an escapee. 

ARTICLE VI. 

Any state party to this compact may accept federal aid for use in connection 
with any institution or program, the use of which is or may be affected by this 
compact or any compact pursuant to this act, and any inmate in a receiving 
state pursuant to this compact may participate in any federally-aided program 
or activity for which the sending and receiving states have made contractual 
provision, provided that if the program or activity is not part of the customary 
correctional regimen, the express consent of the appropriate official of the 
sending state shall be required for participation in the federally-aided program. 

843 



§ 24-1001 PRISONERS— TREATMENT 

ARTICLE VII. 

This compact shall become effective and binding upon the states so acting 
when it has been enacted into law by any two states. Thereafter, this compact 
shall become effective and binding as to any other of the states upon similar 
action by the state. 

ARTICLE VIII. 

This compact shall continue in effect and remain binding upon a party state 
until the party state enacts a statute repealing the compact and providing for 
the sending of formal written notice of withdrawal from the compact to the 
appropriate official of all other party states. An actual withdrawal shall not 
take effect until 1 year after the notice provided in the statute has been sent. 
The withdrawal shall not relieve the withdrawing state from its obligations 
assumed under the compact prior to the effective date of withdrawal. Before 
the effective date of withdrawal, a withdrawing state shall remove to its 
territory, at its own expense, all inmates of the withdrawing state confined 
pursuant to the provisions of this compact. 

ARTICLE IX. 

Nothing contained in this compact shall be construed to abrogate or impair 
any agreement or other arrangement which a party state may have with a 
nonparty state for the confinement, rehabilitation, or treatment of inmates nor 
to repeal any other laws of a party state authorizing the making of cooperative 
institutional arrangements. 

ARTICLE X. 

The provisions of this compact shall be liberally construed and shall be 
severable. If any phrase, clause, sentence, or provision of this compact is 
declared to be contrary to the constitution of any participating state or of the 
United States or the applicability of the compact to any government, agency, 
person, or circumstance is held invalid, the validity of the remainder of this 
compact and the applicability of the compact to any government, agency, 
person, or circumstance shall not be affected by the compact. If this compact 
shall be held contrary to the constitution of any state participating in the 
compact, the compact shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to all severable 
matters. 

(May .10, 1989, D.C. Law 7-230, § 2, 35 DCR 7736; May 8, 1990, D.C. Law 8-122, § 2, 
37DCR30.) 

Historical and Statutory Notes 

Prior Codifications first and second readings on July 1.2, 1988, and 

1981 Ed., § 24-1001. September 27, 1988, respectively. Signed by 

the Mayor on October 13, 1988, it was assigned 

Legislative History of Laws Act No. 7-242 and transmitted to both Houses 

Law 7-230, the "Authorization to Enter an of Congress for its review. Law 7-230 became 

Interstate Corrections Compact Temporary Act effective May 10, 1989. 

of 1988," was introduced in Council and as- Law 8-122, the "Authorization to Enter the 

signed Bill No. 7-542. The Bill was adopted on Interstate Corrections Compact Act of 1989," 
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was introduced in Council and assigned Bill No. signed Act No. 8-131 and transmitted to both 

8-247, which was referred to the Committee on Houses of Congress for its review. 

the Judiciary. The Bill was adopted on first 

and second ' readings on November 21, 1989, References in Text 

and Decembers, 1989, respectively. Signed by "This act," referred to in Article VI of the 

the Mayor on December 21, 1989, it was as- compact, is D.C. Law 8-122. 

Library References 
Key Numbers Encyclopedias 

Prisons C=»13.5. C.J.S. Prisons and Rights of Prisoners §§ 130 

Westiaw Key Number Search: 31.0kl3.5. to 132, 137. 

Notes of Decisions 

Good conduct credits 1 contract between District and county, was war- 
Review 3 ranted when trial court did not directly apply 
Venue 2 convincing circumstances standard for forum 
■ non conveniens dismissal, and apparently over- 



1 . Good conduct credits 



looked fact that District was main defendant 



r . 1 _ while Texas countv was third party defendant. 

Inmate transferred under Interstate Correc- Ma , ik v Dis , rjct of CoIumbia |998 703 A2d 

tions Compact (ICC) had no due process liberty , 250 Federal Courts ^ , 067 

interest in any particular level or good conduct 
credits. U.S.C.A. Const.Amends. 5, 14. Cro- . 

well v. Walsh, C.A.D.C.1998, 151 F.3d 1050, *' Keview 

331 U.S.App.D.C. 376. Constitutional Law <^> District of Columbia would be barred from 

272(2); Prisons <§=> 15(3) raising for first time on appeal issues relating to 

Texas county's motion to dismiss claims of in- 

2. Venue mates who were originally incarcerated in Dis- 

Remand for reconsideration of trial court's trict but were later incarcerated in Texas, where 

order dismissing on forum non conveniens District had opportunity to raise those issues 

grounds a lawsuit brought by inmates, who before trial court, but failed to do so. Malik v. 

were originally incarcerated in District and la- District of Columbia, 1998, 703 A. 2d 1250. 

ter incarcerated in Texas county pursuant to Federal Courts < 3=» 1064 

§ 24-1002, Additional duties of Mayor. 

The Mayor shall do all things necessary and incidental to the execution of the 
compact. 

(May 10, 1989, D.C. Law 7-230, § 3, 35 DCR 7736; May 8, 1990, D.C. Law 8-122, § 3, 
37DCR30.) 

Historical and Statutory Notes 

Prior Codifications For legislative history of D.C. Law 8-122, see 

1981 Ed., § 24-1002. Historical and Statutory Notes following 

i • i *- u- + n § 24-1001. 

Legislative History or Laws 

For legislative history of D.C. Law 7-230, see 
Historical and Statutory Notes following 
§ 24-1001. 
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Chapter 11 
Interstate Compact on Juveniles. 

Section 

24-1 101. Congressional findings and purposes. 

24-1 1 02. Authority to enter into and execute Compact. 

24-1103. Appointment of Compact Administrator; administration of Compact and 

supplementary agreements. 

24-1 .1 04. Enforcement of Compact. 

24-1105. Construction of Compact. 

24-1 1 06, Right to alter, amend, or repeal provisions. 



Historical and 

Complementary Legislation: 

Ala.— Code 1975, §§ 44-2-1 to 44-2-7. 
Alaska— AS 47.15.010 to 47.15.080. 
Ariz.— A.R.S. §§ 8-361 to 8-367. 
Ark.— A.C.A. §§ 9-29-101 to 9-29-108. 
Cal.— West's Ann.Cal.Welf. & Inst.Code, 

§ 1300. 
Colo.— West's C.R.S.A. §§ 24-60-701 to 

24-60-708. 
Conn.— C.G.S.A. §§ 46b-151 to46b-151g. 
Del— 31 Del.C. §§ 5203, 5221 to 5228. 
D.C.— D.C.Code 2001, §§ 24-1 101 to 

24-1106. 
.Fla.— West's F.S.A. §§ 985.501 to 985.507. 
Ga.— O.C.G.A. §§ 39-3-1 to 39-3-7. 
Hawaii— HRS §§ 582-1 to 582-8. 
Idaho— I.C. §§ 16-1901 to 16-1910. 
111.— S.H.A. 45 ILCS 10/0.01 to 10/7. 
Ind.— West's A.I.C. 31-37-23-1 to 

3 J -37-23-10. 
Iowa— l.C.A. §§ 232.171,232.172. 
Kan.— K.S.A. 38-1001 to 38-1006. 
Ky.— KRS 615.010, 615.020. 
La.— LSA-Ch.C. arts. 1623 to 1657. 
Me.— 34-AM.R.S.A. §§ 9001 to 9016. 
Md.— Code 1957, Art. 83C, §§ 3-102 to 

3-109. 
Mass.— M.G.L.A. c. 1 19 App., §§ 1-1 to 1-7. 
Mich.— M.C.L.A. §§ 3.701 to 3.706. 
Minn.— M.S.A. §§ 260.51 to 260.57. 



Statutory Notes 

Miss.— Code 1972, §§ 43-25-1 to 43-25-17. 
Mo.— V.A.M.S. §§ 210.570 to 210.600. 
Mont.— MCA 41-6-101 to 41-6-106. 
Neb.— R.R.S. 1943, §§ 43-1001 to 43-1009. 
Nev.— N.R.S. 214.010 to 214.060. 
N.H.— RSA 169-A:1 to 169-A-.9. 
N.J.— N.J.S.A. 9:23-1 to 9:23-4. 
N.M.— NMSA 1978, §§ 32-3-1 to 32-3-8. 
N.Y. — McKinney's Unconsol.Laws, §§ 1801 to 

1806. 
N.D.— NDCC 27-22-01 to 27-22-06. 
Ohio— R.C. §§ 2151.56 to 2151.61. 
Okl.— 10 Okl.St.Ann. §§ 531 to 537. 
Ore.— ORS 417.010 to 417.080. 
Pa.— 62 P.S. § 731 et seq. 
R.I.— Gen.Laws 1956, §§ 14-6-1 to 14-6-11. 
S.C.— Code 1976, § 20-7-8705. 
S.D.— SDCL 26-12-1 to 26-12-13. 
Tenn.— T.C.A. §§ 37-4-101 to 37-4-107. 
Texas— V.T.C.A., Family Code §§ 60.001 to 

60.009. 
Utah— U.C.A. 1953, 55-12-1 to 55-12-6. 
Vt.— 33 V.SA. §§ 5701 to 5703. 
Va.— Code 1950, §§ 16.1-323 to 16.1-330. 
Wash.— West's RCWA 13.24.010 to 13.24.900. 
W.Va.— Code, 49-8-1 to 49-8-7. 
Wis.— W.S.A. 48.991 to 48.997. 
Wyo.— Wyo.Stat.Ann. § 14-5-101. 



24—1 101. Congressional findings and purposes. 

(a) The Congress finds that; 

(1) Juveniles who are not under proper supervision and control, or who 
have absconded, escaped, or run away, are likely to endanger their own 
health, morals, and welfare, and the health, morals, and welfare of others; 
and 

(2) The cooperation of the District of Columbia with the states is necessary 
to provide for the welfare and protection of juveniles and other persons in the 
District of Columbia. 
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(b) The Congress intends, in authorizing the District of Columbia to adopt the 
Interstate Compact on Juveniles, to have the District of Columbia cooperate 
fully with the states: 

(1) In returning juveniles to those states requesting their returns; and 

(2) In accepting and providing for the return of juveniles who are residents 
of the District of Columbia and who are found or apprehended in a state. 

(July 29, 1970, 84 Stat. 657, Pub. L. 91-358, title IV, § 401.) 



Prior Codifications 

1981 Ed., § 32-1101. 
1973 Ed., § 32-1101. 



In general 1 
Ratification as signatory 



Historical and Statutory Notes 



Notes of Decisions 



1 . In general 

Requisition papers filed by Alabama authori- 
ties, together with testimony of police officer 
from Alabama amply established probable cause 
to detain juvenile in District of Columbia and 
order his rendition pursuant to Interstate Com- 
pact on Juveniles. D.C.Code 1981, §§ 32-1101 
to 32-1106. In re O.M., 1989, 565 A.2d 573, 
certiorari denied 1 10 S.Ct. 1824, 494 U.S. 1086, 
108 L.Ed. 2d 953. Extradition And Detainers &=> 
34 

2. Ratification as signatory 

Juvenile failed to establish that District of 
Columbia was not signatory to Interstate Com- 
pact on Juveniles, as would bar juvenile's ren- 
dition to Alabama under compact; District 



mayor's published order designating interstate 
juvenile compact officer was presumptive proof 
that District was signatory to compact, and ju- 
venile failed to rebut that presumption. 
D.C.Code 1981, §§ l-227(e), 1-1531 to 1-1538, 
1-1541, 32-1101 to 32-1106. In re O.M., 
1989, 565 A.2d 573, certiorari denied 1 10 S.Ct. 
1824, 494 U.S. 1086, 108 L.Ed. 2d 953. States 
€=> 6 

That documents ratifying Interstate Compact 
on Juveniles were not published pursuant to 
Documents Act did not render compact ineffec- 
tive, inasmuch as compact became law once 
ratification papers were executed and that his- 
torical fact could not be altered by Documents 
Act, which was enacted years after compact's 
ratification. D.C.Code 1981, §§ 1-1531 to 
1-1538, 32-1 101 to 32-1 106. In re CM., 1989, 
565 A. 2d 573, certiorari denied 110 S.Ct. 1824, 
494 U.S. 1086, 108 L.Ed.2d 953. States <&=> 6 



§ 24— 1 102, Authority to enter into and execute Compact. 

(a) The Mayor of the District of Columbia (hereafter in this chapter referred 
to as the "Mayor") is authorized to enter into and execute on behalf of the 
District of Columbia a Compact with any state or states legally joining therein 
in the form substantially as follows: 

THE INTERSTATE COMPACT ON JUVENILES. 

The contracting states solemnly agree: 

Article I. Findings and Purposes. 
That juveniles who are not under proper supervision and control, or who 
have absconded, escaped or run away, are likely to endanger their own health, 
morals and welfare, and the health, morals and welfare of others. The 
cooperation of the states party to this compact is therefore necessary to provide 
for the welfare and protection of juveniles and of the public with respect to (1) 
cooperative supervision of delinquent juveniles on probation or parole; (2) the 
return, from one state to another, of delinquent juveniles who have escaped or 
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absconded; (3) the return, from one state to another, ofnondelinquentjuveniI.es 
who have run away from home; and (4) additional measures for the protection 
of juveniles and of the public, which any two or more of the party states may 
find desirable to undertake cooperatively. In carrying out the provisions of this 
compact the party states shall be guided by the noncriminal, reformative and 
protective policies which guide their laws concerning delinquent, neglected or 
dependent juveniles generally. It shall be the policy of the states party to this 
compact to cooperate and observe their respective responsibilities for the 
prompt return and acceptance of juveniles and delinquent juveniles who 
become subject to the provisions of this compact. The provisions of this 
compact shall be reasonably and liberally construed to accomplish the forego- 
ing purposes. 

Article II. Existing Rights and Remedies. 
That all remedies and procedures provided by this compact shall be in 
addition to and not in substitution for other rights, remedies and procedures, 
and shall not be in derogation of parental rights and responsibilities. 

Article III. Definitions. 

That, for the purposes of this compact, "delinquent juvenile" means any 
juvenile who has been adjudged delinquent and who, at the time the provisions 
of this compact are invoked, is still subject to the jurisdiction of the court that 
has made such adjudication or to the jurisdiction or supervision of any agency 
or institution pursuant to an order of such court; "probation or parole" means 
any kind of conditional release of juveniles authorized under the laws of the 
states party hereto; "court" means any court having jurisdiction over delin- 
quent, neglected or dependent children; "state" means any state, territory or 
possession of the United States, the District of Columbia, and the Common- 
wealth of Puerto Rico; and "residence" or any variant thereof means a place at 
which a home or regular place of abode is maintained. 

Article IV. Return of Runaways. 

(a) That the parent, guardian, person or agency entitled to legal custody of a 
juvenile who has not been adjudged delinquent but who has run away without 
the consent of such parent, guardian, person or agency may petition the 
appropriate court in the demanding state for the issuance of a requisition for 
his return. The petition shall state the name and age of the juvenile, the name 
of the petitioner and the basis of entitlement to the juvenile's custody, the 
circumstances of his running away, his location if known at the time applica- 
tion is made, and such other facts as may tend to show that the juvenile who 
has run away is endangering his own welfare or the welfare of others and is not 
an emancipated minor. The petition shall be verified by affidavit, shall be 
executed in duplicate, and shall be accompanied by two certified copies of the 
document or documents on which the petitioner's entitlement to the juvenile's 
custody is based, such as birth certificates, letters of guardianship, or custody 
decrees. Such further affidavits and other documents as may be deemed 
proper may be submitted with such petition. The judge of the court to which 
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juvenile for an act committed in such state, or if he is suspected of having 
committed within such state a criminal offense or an act of juvenile delinquen- 
cy, he shall not be returned without the consent of such state until discharged 
from prosecution or other form of proceeding, imprisonment, detention or 
supervision for such offense or juvenile delinquency. The duly accredited 
officers of any state party to this compact, upon the establishment of their 
authority and the identity of the juvenile being returned, shall be permitted to 
transport such juvenile through any and all states party to this compact, 
without interference. Upon his return to the state from which he ran away, the 
juvenile shall be subject to such further proceedings as may be appropriate 
under the laws of that state. 

(b) That the state to which a juvenile is returned under this Article shall be 
responsible for payment of the transportation costs of such return. 

(c) That "juvenile"' as used in this Article means any person who is a minor 
under the law of the state of residence of the parent, guardian, person or 
agency entitled to the legal custody of such minor. 

Article V. Return of Escapees and Absconders. 
(a) That the appropriate person or authority from whose probation or parole 
supervision a delinquent juvenile has absconded or from whose institutional 
custody he has escaped shall present to the appropriate court or to the 
executive authority of the state where the delinquent juvenile is alleged to be 
located a written requisition for the return of such delinquent juvenile. Such 
requisition shall state the name and age of the delinquent juvenile, the particu- 
lars of his adjudication as a delinquent juvenile, the circumstances of the 
breach of the terms of his probation or parole or of his escape from an 
institution or agency vested with his legal custody or supervision, and the 
location of such delinquent juvenile, if known, at the time the requisition is 
made. The requisition shall be verified by affidavit, shall be executed in 
duplicate, and shall be accompanied by two certified copies of the judgment, 
formal adjudication, or order of commitment which subjects such delinquent 
juvenile to probation or parole or to the legal custody of the institution or 
agency concerned. Such further affidavits and other documents as may be 
deemed proper may be submitted with such requisition. One copy of the 
requisition shall be filed with the compact administrator of the demanding 
state, there to remain on file subject to the provisions of law governing records 
of the appropriate court. Upon the receipt of a requisition demanding the 
return of a delinquent juvenile who has absconded or escaped, the court or the 
executive authority to whom the requisition is addressed shall issue an order to 
any peace officer or other appropriate person directing him to take into custody 
and detain such delinquent juvenile. Such detention order must substantially 
recite the facts necessary to the validity of its issuance hereunder. No delin- 
quent juvenile detained upon such order shall be delivered over to the officer 
whom the appropriate person or authority demanding him shall have appointed 
to receive him, unless he shall first be taken forthwith before a judge of an 
appropriate court in the state, who shall inform him of the demand made for 
his return and who may appoint counsel or guardian ad litem for him. If the 
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judge of such court shall find that the requisition is in order, he shall deliver 
such delinquent juvenile over to the officer whom the appropriate person or 
authority demanding him shall have appointed to receive him. The judge, 
however, may fix a reasonable time to be allowed for the purpose ol testing the 
legality of the proceeding. 

Upon reasonable information that a person is a delinquent juvenile who has 
absconded while on probation or parole, or escaped from an institution or 
agency vested with his legal custody or supervision in any state party to this 
compact, such person may be taken into custody in any other state party to this 
compact without a requisition. But in such event, he must be taken forthwith 
before a judge of the appropriate court, who may appoint counsel or guardian 
ad litem for such person and who shall determine, after a hearing, whether 
sufficient cause exists to hold the person subject to the order of the court for 
such a time, not exceeding 90 days, as will enable his detention under a 
detention order issued on a requisition pursuant to this Article. If, at the time 
when a state seeks the return of a delinquent juvenile who has either absconded 
while on probation or parole or escaped from an institution or agency vested 
with his legal custody or supervision, there is pending in the state wherein he is 
detained any criminal charge or any proceeding to have him adjudicated a 
delinquent juvenile for an act committed in such state, or if he is suspected of 
having committed within such state a criminal offense or an act of juvenile 
delinquency, he shall not be returned without the consent of such state until 
discharged from prosecution or other form of proceeding, imprisonment, 
detention or supervision for such offense or juvenile delinquency. The duly 
accredited officers of any state party to this compact, upon the establishment of 
their authority and the identity of the delinquent juvenile being returned, shall 
be permitted to transport such delinquent juvenile through any and all states 
party to this compact, without interference. Upon his return to the state from 
which he escaped or absconded, the delinquent juvenile shall be subject to such 
further proceedings as may be appropriate under the laws of that state. 

(b) That the state to which a delinquent juvenile is returned under this Article 
shall be responsible for the payment of the transportation costs of such return. 

Article VI. Voluntary Return Procedure. 
That any delinquent juvenile who has absconded while on probation or 
parole, or escaped from an institution or agency vested with his legal custody 
or supervision in any state party to this compact, and any juvenile who has run 
away from any state party to this compact, who is taken into custody without a 
requisition in another state party to this compact under the provisions of Article 
IV(a) or of Article V(a), may consent to his immediate return to the state from 
which he absconded, escaped or ran away. Such consent shall be given by the 
juvenile or delinquent juvenile and his counsel or guardian ad litem if any, by 
executing or subscribing a writing, in the presence of a judge of the appropriate 
court, which states that the juvenile or delinquent juvenile and his counsel or 
guardian ad litem, if any, consent to his return to the demanding state. Before 
such consent shall be executed or subscribed, however, the judge, in the 
presence of counsel or guardian ad litem, if any, shall inform the juvenile or 
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delinquent juvenile of his rights under this compact. When the consent has 
been duly executed, it shall be forwarded to and filed with the compact 
administrator of the state in which the court is located and the judge shall 
direct the officer having the juvenile or delinquent juvenile in custody to deliver 
him to the duly accredited officer or officers of the state demanding his return, 
and shall cause to be delivered to such officer or officers a copy of the consent. 
The court may, however, upon the request of the state to which the juvenile or 
delinquent juvenile is being returned, order him to return unaccompanied to 
such state and shall provide him with a copy of such court order; in such event 
a copy of the consent shall be forwarded to the compact administrator of the 
state to which said juvenile or delinquent juvenile is ordered to return. 

Article VII. Cooperative Supervision of Probationers and Parolees. 

(a) That the duly constituted judicial and administrative authorities of a state 
party to this compact (herein called "sending state") may permit any delin- 
quent juvenile within such state, placed on probation or parole, to reside in any 
other state party to this compact (herein called "receiving state") while on 
probation or parole, and the receiving state shall accept such delinquent 
juvenile, if the parent, guardian or person entitled to the legal custody of such 
delinquent juvenile is residing or undertakes to reside within the receiving 
state. Before granting such permission, opportunity shall be given to the 
receiving state to make such investigations as it deems necessary. The authori- 
ties of the sending state shall send to the authorities of the receiving state copies 
of pertinent court orders, social case studies and all other available information 
which may be of value to and assist the receiving state in supervising a 
probationer or parolee under this compact. A receiving state, in its discretion, 
may agree to accept supervision of a probationer or parolee in cases where the 
parent, guardian or person entitled to the legal custody of the delinquent 
juvenile is not a resident of the receiving state, and if so accepted the sending 
state may transfer supervision accordingly. 

(b) That each receiving state will assume the duties of visitation and of 
supervision over any such delinquent juvenile and in the exercise of those 
duties will be governed by the same standards of visitation and supervision that 
prevail for its own delinquent juveniles released on probation or parole. 

(c) That, after consultation between the appropriate authorities of the send- 
ing state and of the receiving state as to the desirability and necessity of 
returning such a delinquent juvenile, the duly accredited officers of a sending 
state may enter a receiving state and there apprehend and retake any such 
delinquent juvenile on probation or parole. For that purpose, no formalities 
will be required, other than establishing the authority of the officer and the 
identity of the delinquent juvenile to be retaken and returned. The decision of 
the sending state to retake a delinquent juvenile on probation or parole shall be 
conclusive upon and not reviewable within the receiving state, but if, at the 
time the sending state seeks to retake a delinquent juvenile on probation or 
parole, there is pending against him within the receiving state any criminal 
charge or any proceeding to have him adjudicated a delinquent juvenile for any 
act committed in such state or if he is suspected of having committed within 
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such state a criminal offense or an act of juvenile delinquency, he shall not be 
returned without the consent of the receiving state until discharged from 
prosecution or other form of proceeding, imprisonment, detention or supervi- 
sion for such offense or juvenile delinquency. The duly accredited officers of 
the sending state shall be permitted to transport delinquent juveniles being so 
returned through any and all states party to this compact, without interference. 

(d) That the sending state shall be responsible under this Article for paying 
the costs of transporting any delinquent juvenile to the receiving state or of 
returning any delinquent juvenile to the sending state. 

Article VIII. Responsibility for Costs. 

(a) That the provisions of Articles IV(b), V(b) and VII(d) of this compact shall 
not be construed to alter or affect any internal relationship among the depart- 
ments, agencies and officers of and in the government of a party state, or 
between a party state and its subdivisions, as to the payment of costs, or 
responsibilities therefor. 

(b) That nothing in this compact shall be construed to prevent any party state 
or subdivision thereof from asserting any right against any person, agency or 
other entity in regard to costs for which such party state or subdivision thereof 
may be responsible pursuant to Article IV(b), V(b) or VI 1(d) of this compact. 

Article IX. Detention Practices. 
That, to every extent possible, it shall be the policy of states party to this 
compact that no juvenile or delinquent juvenile shall be placed or detained in 
any prison, jail or lockup nor be detained or transported in association with 
criminal, vicious or dissolute persons. 

Article X. Supplementary Agreements. 
That the duly constituted administrative authorities of a state party to this 
compact may enter into supplementary agreements with any other state or 
states party hereto for the cooperative care, treatment and rehabilitation of 
delinquent juveniles whenever they shall find that such agreements will im- 
prove the facilities or programs available for such care, treatment, and rehabili- 
tation. Such care, treatment and rehabilitation may be provided in an institu- 
tion located within any state entering into such supplementary agreement. 
Such supplementary agreements shall: (1) provide the rates to be paid for the 
care, treatment and custody of such delinquent juveniles, taking into consider- 
ation the character of facilities, services and subsistence furnished; (2) provide 
that the delinquent juvenile shall be given a court hearing prior to his being 
sent to another state for care, treatment and custody; (3) provide that die state 
receiving such a delinquent juvenile in one of its institutions shall act solely as 
agent for the state sending such delinquent juvenile; (4) provide that the 
sending state shall at all times retain jurisdiction over delinquent juveniles sent 
to an institution in another state; (5) provide for reasonable inspection of such 
institutions by the sending state; (6) provide that the consent of the parent, 
guardian, person or agency entitled to the legal custody of said delinquent 
juvenile shall be secured prior to his being sent to another state; and (7) make 
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provision for such other matters and details as shall be necessary to protect the 
rights and equities of such delinquent juveniles and of the cooperating states. 

Article XL Acceptance of Federal and Other Aid. 

That any state party to this compact may accept any and all donations: gifts 
and grants of money, equipment and services from the federal or any local 
government, or any agency thereof and from any person, firm or corporation, 
for any of the purposes and functions of this compact, and may receive and 
utilize the same subject to the terms, conditions and regulations governing such 
donations, gifts and grants. 

Article XII. Compact Administrators. 

That the governor of each state party to this compact shall designate an 
officer who, acting jointly with like officers of other party states, shall promul- 
gate rules and regulations to carry out more effectively the terms and provi- 
sions of this compact. 

Article XIII. Execution of Compact. 

That this compact shall become operative immediately upon its execution by 
any state as between it and any other state or states so executing. When 
executed it shall have the full force and effect of law within such state, the form 
or execution to be in accordance with the laws of the executing state. 

Article XIV. Renunciation. 

That this compact shall continue in force and remain binding upon each 
executing state until renounced by it. Renunciation of this compact shall be by 
the same authority which executed it, by sending six months' notice in writing 
of its intention to withdraw from the compact to the other states party hereto. 
The duties and obligations of a renouncing state under Article VII hereof shall 
continue as to parolees and probationers residing therein at the time of 
withdrawal until retaken or finally discharged. Supplementary agreements 
entered into under Article X hereof shall be subject to renunciation as provided 
by such supplementary agreements, and shall not be subject to the six months' 
renunciation notice of the present Article. 

Article XV. Severability. 

(a) That the provisions of this compact shall be severable and if any phrase, 
clause, sentence or provision of this compact is declared to be contrary to the 
constitution of any participating state or of the United States or the applicabili- 
ty thereof to any government, agency, person or circumstance is held invalid, 
the validity of the remainder of this compact and the applicability thereof to 
any government, agency, person or circumstances shall not be affected thereby. 
If this compact shall be held contrary to the constitution of any state participat- 
ing therein, the compact shall remain in full force and effect as to the 
remaining states and in full force and effect as to the state affected as to all 
severable matters. 
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(b) The Mayor may enter into and execute on behalf of the District of 
Columbia the following additional articles to the Interstate Compact on Juve- 
niles: 

Article XVI. Additional Provision Relating to Return of Minor Children. 

This article shall provide additional remedies, and shall be binding only as 
among and between those party states which specifically execute the same. 

For the purposes of this article, "child", as used herein, means any minor 
within the jurisdictional age limits of any court in the home state. 

When any child is brought before a court of a state of which such child is not 
a resident, and such state is willing to permit such child's return to the home 
state of such child, such home state, upon being so advised by the state in 
which such proceeding is pending, shall immediately institute proceedings to 
determine the residence and jurisdictional facts as to such child in such home 
state, and upon finding that such child is in fact a resident of said state and 
subject to the jurisdiction of the court thereof, shall within five days authorize 
the return of such child to the home state, and to the parent or custodial agency 
legally authorized to accept such custody in such home state, and at the 
expense of such home state, to be paid from such funds as such home state may 
procure, designate, or provide, prompt action being of the essence. 

Article XVII. Additional Provision Concerning Interstate 
Rendition of Juveniles Alleged to be Delinquent. 

This article shall provide additional remedies, and shall be binding only as 
among and between those party states which specifically execute the same. 

All provisions and procedures of Articles V and VI of the Interstate Compact 
on Juveniles shall be construed to apply to any juvenile charged with being a 
delinquent by reason of a violation of any criminal law. Any juvenile, charged 
with being a delinquent by reason of violating any criminal law shall be 
returned to the requesting state upon a requisition to the state where the 
juvenile may be found. A petition in such case shall be filed in a court of 
competent jurisdiction in the requesting state where the violation of criminal 
law is alleged to have been committed. The petition may be filed regardless of 
whether the juvenile has left the state before or after the filing of the petition. 
The requisition described in Article V of the compact shall be forwarded by the 
judge of the court in which the petition has been filed. 

(July 29, 1970, 84 Stat. 658, Pub. L. 91-358, title IV, § 402; Apr. 20, 1999, D.C. Law 
12-264, § 35, 46DCR2118.) 

Historical and Statutory Notes 

Prior Codifications the Committee of the Whole. The Bill was 

1981 Ed., § 32-1102. adopted on first and second readings on No- 

1973 Ed., § 32-1102. vember 10, 1998, and December 1, 1998, re- 
spectively. Signed by the Mayor on January 7, 

Legislative History of Laws 1999, it was assigned Act No. 12-626 and trans- 
Law 12-264, the "Technical Amendments Act mitted to both Houses of Congress for its re- 

of 1998," was introduced in Council and as- view. D.C. Law 12-264 became effective on 

signed Bill No. 12-804, which was referred to April 20, 1999. 

855 



§24-1102 



PRISONERS— TREATMENT 



Change in Government 

This section originated at a time when local 
government powers were delegated to the Dis- 
trict of Columbia Council and to a Commission- 
er of the District of Columbia. The District of 
Columbia Self-Government and Governmental 
Reorganization Act, 87 Stat. 818, § 711 (D.C. 
Code, § 1-207.1 1), abolished the District of Co- 



lumbia Council and the Office of Commissioner 
of the District of Columbia. These branches of 
government were replaced by the Council of the 
District of Columbia and the Office of Mayor of 
the District of Columbia, respectively. Accord- 
ingly, and also pursuant to § 714(a) of such Act 
(D.C. Code, § 1-207.1 4(a)), appropriate changes 
in terminology were made in this section. 



Key Numbers 
States <5=>6. 



Westlaw Key Number Search: 360k6. 



Library References 

Encyclopedias 

C.J.S. States §§ 31 to 32, 143. 



Notes of Decisions 



In general 1 

Death penalty in requesting jurisdiction 3 
Examination, determination, and review of pro- 
ceedings 5 
Ratification as signatory 2 
Requisition and accompanying documents 4 
Withdrawal from compact 6 



1 . In general 

By its terms the Juvenile Compact does not 
require a probable cause determination for ex- 
tradition. In re O.M., 117 WLR 1253 (Super. Ct. 
1989). 

Asylum state does not have discretion to deny 
a demanding state's proper request for extradi- 
tion on the grounds that the asylum state is 
morally opposed to the death penalty which 
may be imposed upon the defendant by the 
demanding state, or the asylum state believes 
that the defendant will not receive a fair trial in 
the demanding; state. In re O.M., 1 17 WLR 1253 
(Super. Ct. 1989). 

2. Ratification as signatory 

Juvenile failed to establish that District of 
Columbia was not signatory to Interstate Com- 
pact on Juveniles, as would bar juvenile's ren- 
dition to Alabama under compact; District 
mayor's published order designating interstate 
juvenile compact officer was presumptive proof 
that District was signatory to compact, and ju- 
venile failed to rebut that presumption. 
D.C. Code 1981, §§ l-227(e), 1-1531 to 1-1538, 
1-1541, 32-1101 to 32-1106. In re O.M., 
1989, 565 A.2d 573, certiorari denied 110 S.Ct. 
1824, 494 U.S. 1086, 108 L.Ed.2d 953. States 
e=> 6 

That documents ratifying Interstate Compact 
on Juveniles were not published pursuant to 
Documents Act did not render compact ineffec- 
tive, inasmuch as compact became law once 
ratification papers were executed and that his- 
torical fact could not be altered by Documents 
Act, which was enacted years after compact's 
ratification. D.C.Code 1981, §§ 1-1531 to 



1-1538, 32-1101 to 32-1106. In re O.M., 1989, 
565 A. 2d 573, certiorari denied 110 S.Ct. 1824, 
494 U.S. 1086, 108 L.Ed.2d 953. States <£=> 6 

3. Death penalty in requesting jurisdiction 

That District of Columbia repealed death pen- 
alty did not bar juvenile's rendition to Alabama 
under Interstate Compact on Juveniles, despite 
fact that Alabama had death penalty and re- 
fused to state that it would not seek death 
penalty against juvenile; compact required ren- 
dition of juvenile regardless of possible punish- 
ment to which juvenile may he subjected under 
laws of demanding state. D.C.Code 1981, 
§ 32-1 102(a), Arts. V, XVII. In re CM., 1989, 
565 A.2d 573, certiorari denied 110 S.Ct. 1824, 
494 U.S. 1086, 108 L.Ed.2d 953. Extradition 
And Detainers <£=> 28.1 

4. Requisition and accompanying documents 

Requisition papers filed by Alabama authori- 
ties, together with testimony of police officer 
from Alabama amply established probable cause 
to detain juvenile in District of Columbia and 
order his rendition pursuant to Interstate Com- 
pact on Juveniles. D.C.Code 1981, §§ 32-1101 
to 32-1106. In re O.M., 1989, 565 A.2d 573, 
certiorari denied 110 S.Ct. 1824, 494 U.S. 1086, 
108 L.Ed. 2d 953. Extradition And Detainers <3=> 
34 

5. Examination, determination, and review of 

proceedings 

District's consent to rendition of juvenile to 
another state under Interstate Compact on Juve- 
niles could not properly be exercised by assis- 
tant corporation counsel absent express delega- 
tion of such power, nor by trial judge; instead, 
remand was required to enable trial court to 
identify "compact administrator" under Com- 
pact and to solicit his grant or denial of dis- 
trict's consent to rendition. Code Md.1957, art. 
26, § 70-19; art. 41, § 387 et seq.; Interstate 
Compact on Juveniles, art. V, D.C.C.E. follow- 
ing § 32-1102; D.C.C.E. §§ 23-704, 32-1103. 
Matter of G. C. S., 1976, 360 A.2d 498. Extra- 
dition And Detainers ^ 39 
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Where Maryland filed petition for requisition that of district, and is unqualified under Com- 

of juvenile under Interstate Compact on Juve- pact. Interstate Compact on Juveniles, arts. V, 

niles, Superior Court in District of Columbia XVII, D.C.C.E. following § 32-1102. Matter of 

did not err in refusing to determine whether G. C. S., 1976, 360 A. 2d 498. Extradition And 

rendition of juvenile to Maryland would be in Detainers @=> 39 
his "best interests." Code Md.1957, art. 27, 

§ 30; art. 4.1, § 387 et seq.; Interstate Compact 6. Withdrawal from compact 

on Juveniles, arts. V, XVII, D.C.C.E. following Language in Interstate Compact on Juveniles 

§ 32-1102; U.S.C.A.Const. art. 1, § 10, cl. 1 et was mandatory and, thus, only way for District 

seq.; 4 U.S.C.A. § 112; D.C.C.E. SCR, Juvenile of Columbia to withdraw from compact was to 

Rules 2, 7(c), 48(b). Matter of G. C. S.. 1976, follow procedures set forth in compact itself. 

360 A. 2d 498. Extradition And Detainers ®=> 39 D.C.Code 1981, §§32-1101 to 32-1106, 

Right of consent to rendition of juvenile to 32-1 102(a), Art. XIV. In re O.M., 1989, 565 

another jurisdiction under Interstate Compact A. 2d 573, certiorari denied 110 S.Ct. 1824, 494 

on Juveniles is not that of a fugitive juvenile but U.S. 1086, 108 L.Ed. 2d 953. States <5=> 6 

§ 24—1103, Appointment of Compact Administrator; administration of 
Compact and supplementary agreements. 

(a) The Mayor shall appoint or designate an officer of the government of the 
District of Columbia (hereinafter in this section referred to as the "Compact 
Administrator") to administer the Compact. The Compact Administrator shall 
serve at the pleasure of the Mayor. 

(b) The Compact Administrator, acting jointly with like officers of party 
states, shall promulgate rules and regulations to carry out more effectively the 
terms of the Compact. The Compact Administrator shall cooperate with all 
departments, agencies, and officers of the government of the District of Colum- 
bia in facilitating the proper administration of the Compact or of any supple- 
mentary agreement entered into by the Compact Administrator under subsec- 
tion (c) of this section. 

(c) Subject to the approval of the Mayor, the Compact Administrator may 
enter into supplementary agreements with appropriate state officials for the 
purpose of administering the Compact. 

(d) Subject to the approval of the Mayor, the Compact Administrator may 
make or arrange for any payments necessary to discharge any financial obli- 
gations imposed upon the District of Columbia by the Compact or by any 
supplementary agreement entered into under subsection (c) of this section. 

(July 29, 1970, 84 Stat. 665, Pub. L. 91-358, title IV, § 403.) 

Historical and Statutory Notes 

Prior Codifications Reorganization Act, 87 Stat. 818, § 711 (D.C. 

1981 Ed., § 32-1103. Code, § 1-207.1 1), abolished the District of Co- 

1973 Ed., § 32-1 103. lumbia Council and the Office of Commissioner 

of the District of Columbia. These branches of 

Change in Government government were replaced by the Council of the 

This section originated at a time when local District of Columbia and the Office of Mayor of 

government powers were delegated to the Dis- the District of Columbia, respectively. Accord- 

trict of Columbia Council and to a Commission- ingly, and also pursuant to § 714(a) of such Act 

ei of the District of Columbia. The District of (D.C. Code, § 1-207. 14(a)), appropriate changes 

Columbia Self-Government and Governmental in terminology were made in this section. 

Cross References 

Superior court family division, exclusive jurisdiction, see § 11-1101. 
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PRISONERS— TREATMENT 



Notes of Decisions 



In general 1 



.1. In general 

District's consent to rendition of juvenile to 
another state under Interstate Compact on Juve- 
niles could not properly be exercised by assis- 
tant corporation counsel absent express delega- 
tion of such power, nor by trial judge; instead, 



remand was required to enable trial court to 
identify "compact administrator" under Com- 
pact and to solicit his grant or denial of dis- 
trict's consent to rendition. Code Md..l957, art. 
26, § 70-19; art. 41, § 387 et seq.; Interstate 
Compact on Juveniles, art. V, D.C.C.E. follow- 
ing § 32-1102; D.C.C.E. §§ 23-704, 32-1103. 
Matter of G. C. S„ 1976, 360 A.2d 498. Extra- 
dition And Detainers <&=> 39 



§ 24—1104. Enforcement of Compact. 

The courts, departments, agencies, and officers of the District of Columbia 
shall enforce the Compact and shall take such action as may be necessary to 
carry out the purposes and intent of the Compact which may be within their 
respective jurisdictions. 

(July 29, 1970, 84 Stat. 666, Pub. L. 91-358, title IV, § 402.) 



Prior Codifications 

1981 Ed., § 32-1104. 
1973 Ed., § 32-1104. 



Key Numbers 
States <£=>6. 



Westlaw Key Number Search: 360k6. 



Historical and Statutory Notes 



Library References 

Encyclopedias 

C.J.S. States §§ 31 to 32, 143. 



Notes of Decisions 



Withdrawal from compact 1 



1 . Withdrawal from compact 

Language in Interstate Compact on Juveniles 
was mandatory and, thus, only way for District 



of Columbia to withdraw from compact was to 
follow procedures set forth in compact itself. 
D.C.Code 1981, §§32-1101 to 32-1106, 
32-1 102(a), Art. XIV. In re O.M., 1989, 565 
A. 2d 573, certiorari denied 110 S.Ct. 1824, 494 
U.S. 1086/108 L.Ed.2d 953. States <&> 6 



§ 24-1105. Construction of Compact. 

The Compact shall not be construed to prohibit the adoption of any other 
plan or procedure for the District of Columbia for the return of any runaway 
juvenile. 

(July 29, 1970, 84 Stat. 666, Pub. L. 91-358, title IV ; § 405.) 



Historical and Statutory Notes 



Prior Codifications 

1981 Ed., § 32-1105. 
1973 Ed., § 32-1105. 



Key Numbers 

States <£=>6. 

Westlaw Key Number Search: 360k6 



Library References 

Encyclopedias 

C.J.S. States §§ 31 to 32, 143. 
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INTERSTATE COMPACT ON JUVENILES 



§24-1106 



§ 24-1 106. Right to alter, amend, or repeal provisions. 

The right to alter, amend, or repeal this chapter is expressly reserved by the 
Congress. 

(July 29, 1970, 84 Stat. 666, Pub. L. 91-358, title IV, § 406.) 



Prior Codifications 

1981 Ed., § 32-1106. 
1973 Ed., § 32-1106. 



Historical and Statutory Notes 



Key Numbers 
States <^>6. 



Westlaw Key Number Search: 360k6. 



Library References 

Encyclopedias 

CJ.S. States §§31 to 32, 143. 
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Chapter 12 
Judiciary Square Detention Facility Construction. 

Section 

24-1201. Definitions. 

24-1202. Judiciary Square detention facility requirements. 

24-1203. Responsibilities of the Mayor. 

§ 24-1201. Definitions. 

For the purposes of this chapter, the term: 

(1) "Council" means the Council of the District of Columbia. 

(2) "Judiciary Square" means the area generally bounded by H Street, 
N.W. to the north, 6th Street, N.W. to the west, Pennsylvania Avenue, N.W. 
and Constitution Avenue, N.W. to the south, and 1st Street, N.W. and 3rd 
Street, N.W. to the east. 

(3) "Mayor" means the Mayor of the District of Columbia. 

(May 4, 1990, D.C. Law 8-1.17, § 2, 37 DCR 1733.) 

Historical and Statutory Notes 

Prior Codifications was referred to the Committee on the Judiciary, 

1981 Ed., § 32-1701. The Bill was adopted on first and second read- 
ings on January 30, 1990, and February 13, 

Legislative History of Laws 1 990, respectively. Approved without the sig- 

Law 8-117, "Judiciary Square Detention Fa- nature of the Mayor on March 6, 1990, it was 

cility Construction Act of 1990," was introduced assigned Act No. 8-171 and transmitted to both 

in Council and assigned Bill No. 8-405, which Houses of Congress for its review. 

§ 24—1202, Judiciary Square detention facility requirements. 

(a) The Mayor shall construct or renovate a building within or near Judiciary 
Square for use as a detention facility for the District of Columbia ("District") to 
house not more than 1,500 inmates. The facility shall comply with the 
American Correctional Association standards for correctional facilities. 

(b) The facility shall house primarily pretrial detainees, persons convicted of 
misdemeanors, and parole violators held pending a parole revocation hearing. 

(c) The Mayor shall issue proposed rules to classify inmates in an incoming 
inmate reception and diagnostic program of the facility according to rehabilita- 
tive needs, the crime committed, any drug abuse history, and appropriate 
housing requirements. The proposed rules shall be submitted to the Council 
for a 45-day period of review, excluding Saturdays, Sundays, legal holidays, 
and days of Council recess. If the Council does not approve or disapprove the 
proposed rules, in whole or in part, by resolution within this 45-day review 
period, the proposed rules shall be deemed approved. 

(May 4, 1990, D.C. Law 8-117, § 3, 37 DCR 1733.) 
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JUDICIARY SQUARE DETENTION FACILITY § 24-1203 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

1981 Ed., § 32-1702. For legislative history of D.C. Law 8-1 17, see 

Historical and Statutory Notes following 
§ 24-1201. 

§ 24-1203. Responsibilities of the Mayor. 

(a) The Mayor shall submit to the Council a proposal for a detention facility 
within or near Judiciary Square within 90 days of November 7, 1989. 

(b) If the Mayor has not entered into a design construction contract for the 
detention facility within 180 days of May 4, 1990, the Mayor shall submit a 
report to the Council that details the progress of the plans for a detention 
facility and the reason that a contract has not been executed. 

(c) The Mayor shall not dispose of any property owned by or under the 
jurisdiction of the District government within or near Judiciary Square until a 
site for a detention facility has been selected or acquired, except that an 
appropriate disposition may be made for the National Law Enforcement 
Officers Memorial ("Memorial"), which is to be built pursuant to the Joint 
Resolution Authorizing the Law Enforcement Officers Memorial Fund to estab- 
lish a memorial in the District of Columbia or its environs, Pub, L. 98-534, 98 
Stat. 2712 (1984). The detention facility shall not be located on private 
property or on the same property or property immediately adjacent to the 
planned site of the Memorial, which is to be built on the block bounded by F 
Street, N.W., to the north, E Street, N.W., to the south, 5th Street, N.W., to the 
west, and 4th Street, N.W., to the east, provided that the construction of the 
Memorial in no way prevents or delays the construction of the detention 
facility. Nothing in this subsection shall be construed to limit the District's 
powers of eminent domain. 

(May 4, 1990, D.C. Law 8-117, § 4, 37 DCR 1733.) 

Historical and Statutory Notes 
Prior Codifications Legislative History of Laws 

.1.981 Ed., § 32-1703. For legislative history of D.C. Law 8-117, see 

Historical and Statutory Notes following 
§ 24-1201. 
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